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- DIGEBT:

' : 1. Zince protester obsarved opening of best and final offer prior to
! designeted timo, protest against early opening filed more than 10
days later is untimely under section 20.2(b)(2) of Bf{d Protest
- Procedures. Where protester's underatanding was that no best and
final offers other than jts ovn had Leen subamitted prior to
dagignated closiag time, protest concerning alleged untimely
receipt of gwardee's best and final offer £il:d more than 10 days
* after notification of award is also untimely under section
20.2(t)(2) of Bid Protest Procedurses, and will not be considered.

; 2. Protest bn.ed am procutiﬁg lgency ] adlinisttatlon ‘of awardee's
; benchmark tests and allogation that awardee waa improferly peralteccd
! to submit tcviaed best and £inal offer aftar Decemoer 31, 1975,
2 p.x..:closing time, which was filed in April 1976 aud nmanded i
June 1976 within 10 working days of when protester naya it became
aware of respective bases for rcotest, is timely uader section
20.2(b) (2) of Bid Protest Procedures 1n absence of objective
avidenze to contrary. Protester is not required to demonstrate
U7 concrete evidence that protest is timely,
'T §
3. 'Encord does not support protelter'n cohtantionsfthat avardee of .

/P contract was permitted to:. perform benchmark tent ‘requiremeuts
1n lese demanding marner than' x¥P requifred; wcader ju any material
way froo proposed asystem confiauratioa; or utilize apecial
computer softvare not meeting RFP requirementa to pags tests. a

L
.

g Hhera concurtant with cubmission of best and final rommunication,

! offeror stated "arithmetic" error Was made in cost tables which would
result in price incrense of "apprinimately $120,000," cémmunication
wae ineligible for amlrd consideration, since it: proposcd neither
fixed, nor finitely deterlinnble. prices which the Goveinment would
be bound to piv if award were to be based on communication. Also,

T sinc offeror's final technical submission proposed significantly

. ) Atfterent equipment configuration frca that which underwent bench-

) mrck testing, proposal is unscceptabdble.
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3.

6.

" contract's value.

Bacaure "apprnximate” pricing communication should not have
been considired for sward ar?. since offeror's "corracted” cost
tablas, modifwing coamunication, were submitted unacceptably
late, recommendation wado that requiremant be resoijcited.
Resolicitation also recommsended since oflfuror was parmitted

to aignificantly correct unacceptabie ADP configuratior after
closing time for best and final offern,

Under provisions of ADP contract funded with fiscel year appropria-
tions having multiple yerrly options up to 65 months, separate
charges are payable to contractor if Govarmment raturns con-
tractor's equipment or otharwil.‘terninntea ADP system prior to
intended systc:s 1life end, Pnynent of charges--a percentage of
future yearu rentals on dircontinued aquipment based oa con-
tractor‘s "list prices"-—would violate 3] U. 8;C. § 665(a), 31
U.8.C. § 712a and 41 U.8.C. § 11.,|1nco chargu1 represent part

of price of future years' ADP reduirerents rather than reasonable
value of actually performed, curvent fiscal year requirements.
Liability for such substantial charges in lieu of exercising
option renders Govermment's option "righta“ essentially illusory.

Under provisions of ADP ¢ontract funded' with fiscal year lpproprin-
tfons having wultiple vyearly optiona up to 65 nontha, separate
cherges are payable to contractor if Government retdrns con=
tractor's equipment rc otherwise terminates ADP gystem prior to
intended: syntc 4 11fe end. Charges are based, ir part, on;per-
centage of contractor's future\yeara commercial catalog prices
for equipmert. Inasauch as catalOly p-iccn are aubjact to change
wvithin contractor's sole discretion,” effect of provision would
subject Govermrent to indeterminate, :mcertain or gPtentially
vnlimited 1iability in violation ef 31 U.S.C. § 665(a), 31 U.S.C,
§ 712a and 41 U.S.C. § 11.

If ADP contract 1s terminated for co'venienai of Governm1nt
payment of separate charges, which, tv contrﬂct'a provigions, are

'pnyab1e if Govarnment returns oquipnent or oiherwise terminates

ADP system prior to intended /0-moiith systems life, wuuld seem to
be inconeistent with mardatory termination for’ conveuience clause
remedy, {n thar separatn‘chargeu do not represent costs incurred
in performance of -—1!- terminated aud would clearly ~xceed basic
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9. Although some separate charges payabls for termination of ADP
system prior to inteniid systes's multiyear lifs contained in
coatracts supjortad by fiscal year funds with multiple yearly
options ara filegal, it is proper to pay separste charges in
casen where charges, taken together wiith payaents already made,
reaionabiy represent valua of fiscal year requirements actually

performad.

10. Inasmuch as paymant of certain ieparste charges payable in event
of termination of ADP system prior-to iuntended multiyear life
is illegal, indication in “fixed-prics options clause" required
to be included in .uch ADP procuremants by Pederal Property
Hlnl‘llunt Regulation § 101-32.408-5 that separate charges may be
quoL.d is inappropriate and misleading to potential offerors on
contrnctn supported by fiascal year funds with rmultiple yesrly
optionl In addition, ‘clause is unclear as to how separate
charges are to be evaluated such that offerors are clearly
unable to propose separate charges with any acsurance that oiifers
would not ‘be rejacted as unacceptable. Conseque.tly, “lause
should be appropristely modified by GSA. :

‘ Background
By lettera dated April 12 and June 28, 1576, the Burroughs

‘Corporation (Burroughs) protented the award of a contract to-Honeywell

Information Systems, Iné¢. (Honeywell). under request for proposals (R¥P)
832751008. The RFP was issued by the Mine Enforcement and Safety Admin-
istration (MiSA), Départment of the Interior, for the-acquisition of an
automatic data’ processing {ADP) system for_a proposed 65-month periocd
if option rights under che contract were completely exsrcioed. The
contract awarded is beins; funded w'th fi=cal year funds.

© To be eligible for award of the fived~-price contract contemplated
by the.RFP,” an offeror hed to auccessfully pass spe~ified benchmark
tests urilizing the equipment it proposed’ to furnish under the contract,
Avard was to b~ made to the otferor uunmittina the lowest priced offer
(as eveluated) of those offerors which had succesafully passed the beach-
mark tests. The RFP, as amended;>{nformed offerors that the lowest offer
would be determined by evaluating offerors' prices for the buaic con-
tract period and the option requiicmeénta involved as follcws:

by |
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“II.2. PFIXED PRICE OPTIONS ,

"The solicitation 's boin; conducted on the basis

that the known requ'rements exceed the basic con~

tract parfod (and quantiiy) to he awarded, but dus

{2 the unavailability of funds, the optiom(s) cannoc

be exercised at the time of sward of the basic con-

trect (althoug! therzs,is a reasonable certainty

that funds will be available thereafter to purmit

exercise of the options); realistic competition fo~

the ouption periods (and quantity) is impracticable

once the :aitial contract is avarded; and it is in

the best interest of the Governzeit to evaluite.options

in order to eliminate the possibility of a 'buy-in.' * % &
Ieapite the foregoing, cfferors are reminded that although
the, evaluation which will lead to contract sward will be
based on systems (items) 1lifn costs, thé exercive of the
option(s) il dependent not only on the continued existence
of the requirement and the availability of funds, but also
on an affirmative determination that such exerciae ie in
the best interest of the Government."

The cloaing datn ‘was s-éte-ber 1u. 1975 for receipt of initial
prcponaln and October 20, 1975, for reczeipt of benchmark prop-sals.
Burroushs, Honeywell, Digital Equipmant fcrporation (DEC) and
International Business Machines (IBM) submitted timely initial
proposals, IBM. proposed. an alternate uystem not in accordance
vith the RFP requirements. the company's propoaal Vas tharafor.
‘tejected by MESA 'as unacceptatle, DEC'rproposal was reéjected
wien the company requecated an extensiofi of 8 weeks to complete
the benchmark tests. In late November and early Decemher, MESA
determined thavr Burroughs and Honeywell had succeusfully passed the
benchmark tests.

On Décember 16, 1975, Burroughs nnd Honeywall were adviged that
they were required to subuit beat and finel offers no later than
2 p.x., December 31, 1975. ‘Burrcughs submitted its best and.final
nffer on December 31; at 1:30 p.m. MESA states that Honeywell's
best and final communciation was logged in at 1:50 n.m. Honeywell's
communication was accompanied by a lettar which statad in pertineat
part:

" & % The enclosed cost table) contain an erxor. They
are currently being reprintid and will be in your hands
by 3 PM today. The arithmetic error is aoproxima cly
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$120,000 in evaluated cost and will result im an
increase in cost to the tables enclosed.”

As of the time "best and final" propasals were due, Burroughs' lowest

offcr was fo: an estimated evaluated price of §1,944,561 for a proposed
"systems 1life" of €3 ranthl, Honeywell'c "wncorrested” cost tables

reflected an sstimated evaluated price of §1,784,395, MESA states

that Honeywell's revised cost tablasg vers dalivcfli at 2:45 p.m.,

Daceaber 31, 1975. These tables indicated a total estimated evaluated

price of $1,877,749, an iacrease of $93,354 over the "uncorrected”

zusiL tables.

In January 1976, MESA found that both Burrougha and Honeywell had
submitted technically acceotable best and finui offers. After a
datailed evaluation of the cost proposals was made, MESA found that
Burroughs and Honeywell had not computed coats as specified in the RFP,
Consequently, prices ware roevaluated as follows:

Honeaywell $1,884,874

Burroughs . 1,977,816
Contract No. 82761010 was then awarded to Honeywell on February 10,
1976, for a contract period extending to June 30, 1976, witi. options

to renew to a maximum of 65 months, MESA 1aforned Butroughu of
Honeywe: l's award selection on Fabruary 16, 197€.

o Burrousha hnses for proteat are as follows. (1) Butroughs
bes: and finil proposal was improperly optnad before: the "best and

Cfinal" deadline;. (2) Honeywell war improperly permitted to wubmit its
"initial" be-t anc’ final’ communication aftexr the "2: 00'p.m. deadline";

(3) Boneyuell vae permitted to: ‘(a) perform the benclmark requirements
in a "less: dcaanding manner than was required by the RFP," e.g., the
""data cog" inquiries werc run separate from the batch processing run;

(b) ussian "1nput-outxut" ‘zaltiplexer (IOM) having more channs=1ls than the
system p:opoaad' and tc) use a COBOL compilar not complying with the

RFP requirements; und (4) Honeywell was improperly permitted to submit
its "revised" best and final vroposal after the "2:00 p.m. daadline";
m)reover, . ”oneywell's initial conmunication "neither had o firm price
nor a matl.o’ of deriving a firm price.”
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Is Burrouris' Protesi Timely?

Both MESA and Honeywsl' assert that Burroughs' protest is
untimely filed under section 20.2(b){(2) of our 34d Protest Procedures
(6 C.F.R § 20.2(b) (2> (.976)), which provides:

"k & # bid protests shall be filed not later
than 10 days after the basis foc protest is known
- or should have been known, whichever is earlier."

Argument is made that all bases of Burroughs' protest were known or
should have been known by the cumpany months before Burroughs actually
filed its protest., Conuequently, it is uirged that Burroughs' protest
should not be considered.

- Burroughs, by contraat, argues that the bases for pfoteot did not
become known to it until April 1, 1976 {(as to bases of protest Nos. 1,
2, 3 (a and b), and 9, and June 17 (as to basis of protest 3(c)).

‘Burroughs has stated that its Tepresentatives were present at the
office designated for receipt of proposals from 1:25 p.m. uatil 2:03
pP.R. on Décemher 31; moreover, the company specifically’ sdaits ite
reprenentativel were present when MESA officials opened Burroughn
best and final offer. Because of this admigslon, we think Burrougha
must be held to have had knowledge about any irregularicies relating
to the early opening of its offer on December 31. Since the protest
raising this Zasue was filed monthe after tkat day, Burroughs' first
basis of protest is untimely filed under section 20.2(b)(2) of our Bid
Protest Procedures, and will not be conéidered.

The allegation concérning the untimely .receipt of Horeywell's
"{nitial" best and final communication is based on the understanding
o Burroughs' representatives that no other "best and final" proposal
hed been submitted as of the 2 p.m. closing time. In addition,
Burroughs alao kuew thsi.all offerors wera required to submit bast.
and final offers by that time. Consequently, when Burroughs learned
of ‘the award of a contract under the RFP to Honeywell on February 10,
1976, the protente: must be presumed to have known--under its own

‘version of theé-facts—that MESA pernitted Honeywell to submit & proposal

after the closing tima, Since the protest raising this issue was not
filed until April 1976, this dssue must also be considered to have been
untimely raised under section 20.2{(b)(2) of cur Bid Protest Proceduresa,
and will not be conaidered.:
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We consider Burrougha' remsining bases for protest to be timaly
filed, however, Although Burroughs was told of the award selection
immediately, it states it did not become sware of bases of protest
3 (a and b) and 4§ until April 1, 1976, and basis of protest 3(c)
until June 17, 1976. Bince the conduct of the benchmark tests
and the content of tha cost propossls vere not publicly disclosed,
we are not in a position to quastion Butroughs' statements regard-
ing when it bacams sware of its basss for protest, :™M3r has MESA or
Honeywell pressnted any evidence which would indi’ .ce that Burroughs
was sware, or should have heen gyare, of these bases for protest at
an earlier date. Under these stated dates, Burroughs' April 12 protest
(as amended by fts letter of June 28, 1976) 4s timely filed under
section 20.2(b) (2) of our Bid Protest Procedures.

We are unable to agree with i“ineywell's assertion that Burrocghs
should be required to demonstrate Ly concrete evidence that its pro-
test is timely. Rather, we beliave, under the circumstances, that
Burroughs' protest should be considered timely in the al.,ence cof
oujective evidence to the contrary.

Benchuark Tests

Burrougha' third ground of protest concerns :ileged improprieties
in the conduct of Honeywell's benchmark tests. In considering Burroughs'
contentions, wa, in consultation with a technical expert, have reviewed
a4 substantial amount of the documentation surrounding the Honeywell
benchuark tests.

_ Burrougha contends that Honeywell vas permitted to run the "data
com” inquiries separate from the batch processing run in violation o
of the RFP benchmark test requirements. However, from our review, ?
we have been unable to find any evidence, nor has Burroughs
furnighed any concreta evidence, to support this contention,

Burroughs has clso alleged that Honeywell used a 36-channel IOM
for the benchmark tests. The Honeywell IOM, which is a part of the
cqﬁcral processing unit (CPU), intexfaces and transfers data between
yperipheral devices and the CPU.asystem controller. Our review of Honey-
well's technical proposal reveals that Honeywell offered an IOM with 18
channel alots together with an IGHM "expansion" adding 9 more channel
slota for a total of 27 channel slots. M2SA states, and our review
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confirms, thac only 19 chsnnel slots are utilised in Honsywall's
proposed system,

We uiiderstand that a 37 channel slot IOM wvas used in the Honeywell
benclmark tests. However, we agresa with MESA and Honeywell that addi-
tional channel slots would not help Honeywell pasa the bcnchlatk tests
or make the Honeywell system more capable, inasmuch as only 19 channal
sluts were being used. The devices connected to the CPU through the
channel slots when the system is operated for the benchmark tests
determine the system configuration that exists for operation in the -
tests. The presence of unuged (unconnected) channel slots does not ’
iocrease the capability of the tested system any more than the presence
of unused electric sockets in a house increasss a household's electric
‘bill.

- Burroughs has also asserted that. A CO30L cowpiler not]in compliance
with the RFP requirement that “the COBOL compiler must be: the fuil
standard level 2 ANSI Standard COBOL X3,28-1368" was cnployed in the
benchmark tests in conjunction with a special sofiware program idéntified
as "Charlie Brown." MESA etates that the WWMCCS WW 6.0 COBOL compiler
wag ‘proposed by Honeywell, used in the Honeywell’ benchlark teats, and
delivered by Honeywell under the contract. Additionally, 'the Federal
COBOL Compiler. Testing Service (PCCTS), Department of the: :Navy, has
stated that it had previously tested the Honeywell WWMCCS WW 6.0 COBOL
compiler and that it conforms to the applicable RFP -standsrds. Since
¥CCTS i1a the Federal authcrity on COBOL (See Federal Information
Processing Standarda Publication 21-1, December 1, 1975) ;, we are
satisfied that Honeywell's propcsed COBOL compiler complied with the
RFP requirements. The "Charlie Brown'"‘referenced by Burroughs 1s
apparently a library file containing the subroutines called for by the
COBOL compiler in the Honeywell system. .

From our review of the documentation concerning Honeywell's bench-
nark tests, we have found no evidence _hat FKoaeywell was permitted to
perform benchmark requirements in a "leiss demanding manner than was
tequzred by the RFP" or to wander in any material way from its proposed
system configuration in the conduct of the berchmark tests. Also, ve
" have found no suggestion that any unfair or preferenvial treatment was
afforded Honeywell durin3 the tests.
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Late Proposal

Concurrent with the submission of its best and final communica-
tion, Honsywell stated it had made ac "arithmetic" error whizh would
increase its price "approximatsly $120,000."

Birrougha has urged that by virtue of Honeywell's concurrent
asssrtion of error Honeywell di¢ not submit a proposal offering a
firm-fixed price befora the 2 p.m., December 31, 1975, closing date
For receipt of best and final offers. Burroughs also contends that
Honeywsll's lata '"corrected" best and final communication should not
have been conwidered for awaxd.

The consideration of lats offav. and modifications is governed by
cectioe 1.7 of the General Instructions of the RFP which p.nvides:

"I.7. LATE OFFERS AND MODIFICATIONS OR WITHDRAWALS

"(a) Any proposal received at the office -designated in the
solicitation after the exact time specified for receipt will not ba
considered

® * L] ] *

"(b) Any modification of a. proposal, except a modification
resulting from the Contracting Officer's request for 'best and
final' offer, is subject to the same conditions as in (a: (1)
and (a) (2) of this provision.

"(c) A nodifiention resulting .from tha Contractink
Officer's raquest for Jbest snd final' offer received after
the time and date sp.cified in the rgquest will not be
considered unless received before award and the late receip
is due solely to mishandling by the Government after receipt

" at the Government installation,

w ] ® *® »

"c) Notwithltan&ng (a), (b), and (c) of this
proviaion. a late modifization of an otherwise successful
(selacted) proposal which makes its terms more favorable
to the Govermment will be congidered at any time it
is received and may be accepted.”
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The concractiag officer hai jJustified the acceptanca of ﬂonl}vnll‘l
lata "corrected" cost tables as follows:

"Since Honeywsll's offer was received befors 2:00 P.NM.
and I was notified of the arithmetic error and that
corrected cost tables would be provided in less than

one hour, as Contracting Officer I decided that
Heneywell's statement of 'approximately $120,000! would
be the maximum change to the coat tables that I would
accept and, therefore, Honeywell had submitted an
acceptable offar consisting of the original $1,784,395
statud in their proposal plus $120,000 indicated in
their letter for a total of $1,904,395. This offer ware
wall heluw Burrougha' offer and nade Horeywell the
apparaut low of!cxor. The revised tables delivered to
our Kendqun:twta Office at 2:45 P.M. December 31, 1975,
1nd1cnted a rotal price of $1,877, 749. Sincae, this was an
1ncronln of $93,354, well under the 'apri- ainately $120,000",
1 !urther considcrcd this to be a’late. ‘modification of an
othatwinn -guccessful proposal vhich made its terms more
fuvcrable to the Government and sccepted the ‘proposal as
nutho”ized by paragraph (s) of the Late Proposals, Modifica-~
tions of Proposals, and Withdrawal of Proposals clause
contained in the RFP # *# #, To do otherwise would have
further reduced competition from twoe vendors to one for
an alre:dy recegnized arithmetic crror f{n a very long,
detailed and complex set of coat tables.”

Neither MESA ner Roneywall has made any explanation of the naturo
of the allegad "aritnmecic" error, However, during our review we noted
that the technic-l portion uf Honeyuell'n best and final communication
proposed equipment different: from that’ p:eviously proposed and benchmark
tested. Yoneywell's best and final communication proposed only one code
tranelator ‘for the magnetic tape processor, although two translators ‘
were initiclly proposed and benchmurk tested, Alao, Honeywell'o best |
and final communication did not propose the nine channcl slot IOM
expansion unit (discusgad above) initislly proposadfand benchmarked.
We also note that the cost figures for the CPU, of!vhiuh the T0M sxpan-
sion is considered a component, and for the tape pricessor, of ‘vhich the
coce translators are considered parts, were the prin#iple figureu ad-
justed from the "uncorrected" cost table: to the "eorrected" cont . tables.
Consequantly, it weems that the "aritlmetic" errsr reterenced by Honey- ‘ .
wall might well have been caused by its inadvertent fa:'lure to include
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the IOM expansion ani code treaslators it provosed and benclrark
taaced.

Section II.2.1 of the RFP clearly required offerors to propose
"firud prices, or prices which can be finitely datcrninabic“ for the
initial coantract snd option periods., Eee Computer Hachinegz Corpora-
tdon, 55 Comp. Gem, 1151, 76-1 CPD 358, affirmed C3, Inc., B-185592,
Augu-: 5, 1976, 76~2 (D 128. Honeywell's best and final communica-
tion, lwowever, did not propose any fired of {initely determinable
price wvhich the Covermment would be Lound to pay if award had been
bused on this communization. It is elementary that an offer must be
sutficiently definite and ccrtaig to give rise to a binding contract,
17 AM. JUR, Contzacts $§§ 31, 757(1964); ).:Corbin on Contracts § 11
(1963). 1Ir the consideratfon (pricz) stipulated ir a contract is
{dofinite or uncertain. o 'primery purpose of contracting, i.e., to

makn the rights of the parties definite and certuin, has been thwarted,

See 13 Cowp. Cen. 181, 183 (1934), Moreover, where rompezition is
requirad for the avard of .a Government firm fixed--price contract,
as here, it is espsential that a definite and rnttain fixed price be
stated In order for a propusal to be conaidered eligible frir avard,
especially vheum price elsantially determines award.

In the: 'present case, it i@ clear that the Sovernment ceuld not
bind Honeywell to the price quntad in 1ts "uncorrected’ cost tubles
in vias of the concurrent nssert'on by Honevwell that this price was
in error. This evidenced Honey..:1l's clear ‘intent that the price
tendered in its "initial" best and final communication was not to be
considered ¢ firm offer (proposal).

. Moroover, Honnywell’ ,prioe could not' be rendered finitely
deteruiuable by merely add‘ng $120,000 to'the "uncorrected" evaluated
price. Homeywell did not" limit the amounts of its alleged "arithmetic"
erxor to !120 000, but rather statnd that its offered price would be
adjuerted npxarda " approximately 51;0 000" (swphasis supplied). By
edding the) term "approxirately,” any definiteness or certainty as to
what fixeu price Hosieywell intended to cffer was uegated, Indeed,
und(r the circumstences of the présent case, it would ‘appear that
"approximately” would zllow for other thap-de minimus variationa
from $120,000; that is, Honuywell's corrécted price adjustmenr varied
$26,0646 or 22 percent from $120,00N. Although the coniracting cffie r
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stated he would have limited the correction of Honeywell's evaluated |
price to $120,000, there is no authozity for him to so limit the !
price. The term "approximately" does not mean "no more than,” but

rather allows for adjustments of greater than $120 000. :

In addition, Honnywell'a ‘final’ teéﬁnical subnission was’ tochnically
unacceptable. As discussed above, Honaywell propoaed a aignificantly
different equipmtnt configuration from that which passed’ tha bench-
mark tects. Although Horeywull 8 failure to 1nc1ude .the IOM expanaion
and: the second magnetic. “tape procesoor code translator in'ite final
configuration . may have been inadvertent, Foneyunll effectively super- ;
leded its previous technically acceptable configuration. See Patty
Precision Products Company, B-182861, May 8, 1975, 75-1 CPD) 286. Since
we understand that the benchmarked configuration has been ius:nlled, it
seems clear that Honeywall was permitted to correct its apparent over- .
sight after the closing date, . '

In viiw of the. foregoing,juonoywell's "co.racted" best and final

offer should have been considered late under the RFP's "Late Offers

and Modifications or Withdrawals" clause and not. forﬁconsiderution,

since: Honeywell' "initfal” ‘hest and final comunication was not the ;
"otherwise succeasful proposal." Discussions with’ Burroughs as well -
as Honeywell ehould have heen conducted and a new yound of best and

final offers been called, so, -hat both Honeywell and Burroughs could !
hava competed on an equal basie. Sce 51 Comp. 479 (1972); Corbatta i
Congtruction Company of Illinois, Inc.. S5 Comp. Cen, 201, 75-2 CPD }
144, modified by 55 Comp. Gen., 972, 76-1 CPD 240; Elgar Co.gorntion,

3—186660 October 20, 1976, 76-2 CPD 350.

Separate Charges

Before dociding wvhat remedial action ghould be recommended with
regard to Honeywell's contract because of the foregoing analysis, we
must ascertain the effect of the "separate charges" proposed by ,
Honeywell.: Under this provision of the Honeywell cyntract, MESA is '
supposed to pay 'separate charges' if it retvrms the Fonoywtll equip- !
ment or otherwise terminatea the ADP system prior to the end of the ‘
intended 6C-month "systems life." (Although contract tirm wae
65 months, system cquipment wao scheduled' to ba instclled in
the aseventh of 66 evaluated months.) Sizilar separate charges
ara at issue in various other bid protests pending in

-12 -
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our Jffice, in particular,~uoneyw211's protent of the General
Sexvices Administration (CSA) procurement of ‘ADP equipment for the

-Nevy undexr RFP CDPA-75-13, which is the subject of our decision of

today (B-186940). The "separate char- es" provigion of Honeywell's
contract reads as followa:

"The prices and terma and conditions. are
predicated upon tha Government's stated cutrenc
intention to retain the proponéd system under this
contract by purchaae and/ox’ eontinuins tental for
the entirc .yntcn 8 life (contracc Pvaluation monihs
7 through 66). The stated prices”ind discounts
shall be valid unless and until the Government
fails to acquire and retain the initial installa-
tion for said system's life. In this event, prices
may revert to then current Eoneyuell list,

"Hhile the Governnnnt is not oblisated to
cxerciaa its options to axtend the term ‘cf this
contract for the, full 60-month uyatenq}iia, the
parties hereto acknowledgn ‘that the stated prices
and discounts and octher terms and Louditions ara
based on the Government's current 1ntention to so
extend the term of this contract, Aggordingly, tle
Government agrees. that for each proposud item of
equipment not purchaved or rent:d and retained on
rental for the’ entire 60—month systen life or
respective remaining portiun therenf, the Govern-
ment ahall pay to loneywsell an LEar‘y lL.ease Termina-~
tion Charga' of 30X of the monthly list rental price
(standard Honeywell liet price as rat‘ected in the then
current Honeywell ADP Schedule or, {an its absence, in
Honayunll‘. then current commercial catalog) multiplied
by the remaining number of rempective months until the
and of the 60-month system life. Thus, if an item
is returned to Honeywell 15 months prior to the end
of the 60-month asystem life period, the Government
shall pay to Honeywell an 'Early Lease Termination
Charge'<of 4~1/2 month's rent at liat rental price.
“he 'Early Lease Termination Charge' is simiiarly
lpplicable to optional propored augmentation equipnen.
oot retained on rental for the full 60-month system
11fe or respective remaining portion thereof."
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Honeywell's aeparate charges flow from ihe RFP's expre. sed
resarvation that there 18 only. i "reasonubla certainty” that all
oplions would be exercisad. ADP equipment represents a very large
capital investment for n contractor. Should the’ equipnent luppuied under
the rontyvact be returned to Honeywull by MESA prior to the expira-
<Jon of ihe syatams life, either because of termination of the
contvact, feilure to exercise an dption, '] desite by the Govnrnnent
to cut vack the system to save money, or for any other reason, “the
contractor may well suffer a loss on the equipment it is supplyine
the Governvent if it is unatle to “’nd ancther urer for the equip-
mer.t. The separate charges quoted by Honeywell are apparently
intended to protect against tris contingency.

Moreover, the R¥P esnentiall& invited offerors to quote “separate

'charges" if they ar decired by means of (he following provisions:

"I1.2.2. EVALUATION OF PRICES

"ffers will be avaluated for p'rpoaeu of#uward by
adding the total’ price of all optionnl parioda and,
if applicabie, all stated optional quantjuiea to the
total price for tha initial contract prriod covaring
the initial ayaten*or items, * * * Segarate
“churges, '{f anylfwhich 9111 ‘4{ncur to-the: Govern- °
ment_should the latter fail to exercise the
options, will not be consilered in the evaﬂuation.
except ap stated 1I1.2.3. Lelow. (Emplhasis supplied.)

“"II.2.3. UNBALANCLU PRICES -

"An offer which is unbaxanced as to prices for the
basic and optional juantitied may ba Tejected. An
unbalanced offer is one which is based on prices
significaently less than cost for some systens and/or
items and prices which are significantly overstated
for the other systems and/or items. In deter-
mining an offer which 1is unbalanced as to prices,

- 1"_
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.the .Government .will evaluate geparate charges,
if any, which the Government will incur Zor
failure to exercise tke options." (Emphasis
supplied.)

These provisions ar: part of the “fixed—priced optionu" clause,
which Federal Pioperty Management Regulation (FPMR) § 101-3..408-%,
41 C.F.R. § 101-32.408~5 (1976), required be included in the przcent
P, The regulation provides:

"whep.' the Government. has firm requiremenrq
for; “ADPE,; softwara, or maintansnco services
wnich exceed the basi¢ contractperind (and
quantity) to ‘be :vutdad.,buc due to the unavail-
ability of funds the option(a) canrot:be exercisud
at the: tine of award of the: basic contrnct
(nltho:gh there is:a ressonable’ certninty that
funda’ vill be ava‘labla theteaftet to permit
cxcrcis. of the options), raalistic ‘competition
for the option periods.(and’ quantity) is
1npract1cah1e once the initial contrnht is
avaxded; and it is in the best interest of the
Government to evaluata options in order to
eliminate the possibility of a 'buy-in,' the
* & & [fixed-price optisns] clause shall be
inserted in solicitation documents."

Sirce the Raﬁcydill contract is beiunp funded with fiscsl year
appropziationa, pnynnnt of the separate charges quoted by Heneywell
would necessarily involve conliderntinn of 31 U.5.C. § 663(a) (1970},
31 v.s.C. § 712a (1970), and 41 U.S.C. § 11 (1970), which provide:

31 v,s.C. § 665(a):

"No officer or employce of the United Statcos
shall make or authorite an expenditure from or create
or authorize an obligation under any appropriation or
fund in excess of the amount ayailchble therein; neor
shall any such officer or employee iuvolye the Covern~
ment in any contract or other oblipatfun, for the payazent
of monay for any purpose, in advance of apy ‘opriations

- 15 =



made for such purpose, unless auch contract or
obligaticn 1is authorized by law."”

31 v.5.C. § 712a: :

"Except as.cthervise provided by law, a11
balances of avpropriationa contained.’n tbe_ annual
nppropriation bills and made apecificall for the
ro.vice of any fiscal year shall only be applied
to the payment ~f expenses pruperly incurred
during that year, sr to the fulfillment of
contracts properly made withia that year."

41 U.s.cl ' 11:

"No contract or puxchase ‘on behalf of the
United States shall be made, unlees the sane is
.uthorized by law or is under an approptiatiqpﬂ
adequate to 1.8 fulfillment, except in the Denart-
mrat3 of the Arny. Navy, and Air Force, for clith-
ing, subsistenca, forage, fuel, quarters, trans- \
portion, or medical and hospital supplies, whizn,
he raver, nhall not exceed the necessities of the
current year."

In 42 Comp. Gen., 272, 275 (1962), we summarized tlQe import of

thas: statutes ps rollows:

"These atatutes eviderce a plain intent on the
part of the Congreas .<n prohibit executive officers,
unlesa otherwisc a:chorized by law, from aaking
contracts involving the Government in obligations
for expenﬂitu.en or liabilicizs deyorrd those con-
temp " ated and suthorized for the period of avatl-
ability of and withfa the amount of th. appropri&tion
under which they are mada;.to keop all the .depart-
wents of the Governnent. in the matter of incurring
obligacions for expendi'Jras within the limits and
purpcaes of appropriationl annually provided for
conducting their lawful functions, and to prohibit
any officer or employee of the Government from
involving the Govermment in any contract or other
obligatisn for the payment of money for any purpose,
ia sdvance of appropristions made for such purpose;
and to restrict the use of annual appropriations to
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cxpenditﬁrga required for the servica of the
part.cular fiascal yesr for which thev are made."”

cgutractlaexccuted and . .tpported under autbority of fiscal year
approprtntiona. aa here, can only bLetlirzde within the period’of
their ‘ocbligation availnbility and must concern.a: ‘bona’ fide fieed

-atiuin; within sucb fiascal availability, Leiter Ve United?States,

2753U.8.:204. (1926) ; /GoodyeariTire and Rubber Company v. United
Stites, 276 JU4S..:287: (1928) ; "48 Comp. Gen. 497 (1969;; ‘Storage
Tegggologz Corpo*ation. B-182289. April 25, 1975," 75—1 CPD 261.
Thoae ‘contracts’ entered.; 1nro vnder figcal year approprintions
purporting to bind the’ Goverament tayond the fiscal year involved
st be: cnnstruud as bfﬁdins upon the Government only to the end
ot the £1sea1 year. Leiter, aupra. Specific affirmative action

. by the" Government. ia effect making a new contract and complying

with the advertising raquircnents. is required in order to extend
*he term of the contract beyond the fiscal year. See 42 Comp. Gen.,
hupra; Laitet. aunta' Goodyear, supra.

These. principlen were appli-d in: 36 Comp. Gen. 683 (1957), af-
fitntd at"? Comp. Gen, 155 (1957)--a similar case to that invelved
here. In the cited cagse, we were asked for our opinion as to tha
Atomic Energy Commission's authority to enter into a S5-year supply
contract ‘for magneaium. The proposad contractor intended to build -
a new plant for the supply of the mineral. In return for quoting
a favorable base price, which could not otherwise be obtained for
the mineral, the proposed contractor wanted the Commission to
guarantee that, should the contract be terminated before the end
of the S5-year period, it would recover a "sliding-scale" percantage
(depending on the year of termination) of its capital costs for the
plant as a termination penalty {(separate charge),

We found that the propreed 5-year contract could not be entered
into with fiscal year funds. We went on to say:

"Furthermore, even if the contract were to be
executed on a one-year basis with renewals optional
on the part of the Commission, question would arise
as to the validity of the proposed termination charge
provisiona., * * &

-17 -
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.. "It has consiatently been held by the aréounting
officera that [the above-quotad] statutes preclude the
obligltion of an nppropriation made for the use of onw
fiscal year 'tor.needs of other years.. In othar words,

fiacnl year appropriation such asthe. ugual appropria-
tiona fcr the Commission may be. ohligated only for the
procurencnt 'of supplies or seryices which are naeded
duting that fiscal year. See 32.Comp. Gen. 565, 7and
decisions ‘there cited, The invitation for propcsals
and tha proposed contract in the present.case demcu-
strate that the maximvm nded of the Co-iuion for
the magnesium to be furnianed is 7,000,000 pounds;: in.
nny one year. Consaquently, under the statutory linite-
tions cited above, the maximum amount uh*ch properly
naay be obligatel against any fiscal ‘year approp-iatior
is the [reasconable] cost of that quantity.

_ "It iu undar-tood that other contracts ninilor to
that now" propo d have been unde by the Ccnnission, and
that there have” besn obligated’ unde' auch contracto
termination’ rharges of a similar natute. The theory
behind rcuch obligations (covering, anortizad facility ]
costs unrecovared at time of termination) has been
that a need exiated during the fiscal year the con-
tracts were made for the productive plant capacity
represented by the new fzcilities which were to be
built by the contractor to enable him to furnish the
supplies called for by the contracta. After thorocugh
consideration of the matter, we baliave that such
obligationg cannot be justified on the theory of a
present need for productive capacity.

"The ultimate nead of the Comniassion in these cases
is for the supplies themselves, and, as stated above,: ‘in
the present case the maximum annual need 1: for. 7,000,000
pounda of nngneaiun. Any contract grovilion uhich uould

obli ate ‘the Commission to pay more:than the [reasonable]

cost this quantity of magnesium in any one fiscal year
ag a gggaltx or damages for failing to remew the contract

for_subsequent fiscal years could not be considered as
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p tifnigg to" the ‘Deeds 'of {the? currcntaxear.
Tihesreal¥effact iofsthe¥terminationiliability

dgttoYobligate the.Commisgionitotpurchase:a
certain¥quantity: of%magg aium: duri;g -.cach-'of

five'isuccéasive yéars *orito’iray damagessforsita
failizeito’dora0 . 7In Othor:woxds,?theitermina~
tionfichdrges ' raisivdent i a pgarty \f 'the priceiof
futureyas. distiﬁkﬁlnhdd fro-. current, deliveries
and needs uider the: con 'ract, and for that reason

sach _chargny are not baied on a current fiscal
year need.

. "It 18 cur opirien, therefora, that in the
absence of special statutory authority the
Comaigsion properly may no> execute the proposed
contract.®* * #" (Exphasis lupplied )

The Cowuisaion requ.uted reconsideration of this d.cinion. In
37-Comp. Gen. 155, supra, ‘we acknouledged that we had approved n:runge-
wents sinilax’to those suggaatcd by' "the proponad magnesium contr;rtor
when the arransement was the o nlx 'way the Government could: obtain the

- supply or service.. Sea, for exanpie. B Comp. Gen. 654 (1929), involving

a utility contract for water servicc (discusaed below) ,2'* wa noted
the Commission could meet its current and future magnesium needs from
other sources without the constriction of the new plant under the pro-~
posed scheme 1nv01v1ns neparnta charges. Horeover, we concluded thn*
the cost (including separate charges) of any partiiular fiscal year's
nagnesium needs under the scheme would be far in e-wcers of the reason~
able coat of the magnesfum frow tl:: existing source., Consequently, we
affirmed our prior deciseion.
8

It seems apparant that the neparane charges prenent in the Honeywell
contract actually repregent a part of the price of the ADP raquirements
of future years rather than nerely current needs under the contract,
Honeywell's aeparate charges punalty is elearly intended to recapitalize
the contractor for its investment based upon a full 60-month systems
1ife if the Government fails to continue o use the equipment. Indeed,
Honeywell's penalty is & percentage of all future years' rentals of
diguontinued system equiment based y Honeywell' "1list prices' at
the 'time of discontinuance. For exnmple, 1f ! 7SA were to terminate

. the contract in December 1976, Honeywell wOuld be entitled, in theory,

to payment of a penslty squal to 30 parcent: of Honeywell's "montnly
1ist price" for the discontinued system equipment multiplied by 55
months—the then remaining intended contract 1ifc., An even more.
agregious example could have been demonstrated had MESA terminated

the contract and paid the sepsrate charges in the first few weeks or
months of the contract. 1If the lowernment werr iiable for the charges
involved, it is apparent that the Government's option "righta" under
thea Honeywell contract are aulcnr;nlly illusory, since the Government
would have to pay a substantial cnalty 1n lieu of exercising the
option.

~.19 -
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Honeywell's separate charges, therefore, do mot ressonsbly -
telate to the value of the current fiscal year requirements which
have actually been performed. Cousequently, the charges are not
based on a current fiscal year need, and payment of thege charges
would violate the above-~quoted statutes., 36 Comp. Gen.,, supra’
48 1id. 497; B-164908, July 6, 1970.

To be contrasted with the: 1mproper Honeywell scheme, the
Government .may properly pay a higher base ratae for the first year '
than subsequent years of. multiple. -year requirements. covered. by the
same procurement funded with fiscal year nppropriationa. Award . ,may

.be made under’the circumstances set out in FPMR § 101-32. 408—5 to an

offeror proposing the lowest overall price nddins the base’ contract
price and the prices of all options intended to ba aventually ‘éxercised,
rather than to the offeror proposing’the lowest in{tisl ‘price for the
base sontract period only. See B-16283%, December 13 1968' 3-154908.
July 6, 1970, supra. Award, in effect, is to befnade -to “the’ offeror
propoaing the lowest OVerall average . price for?khe projacted contract
1ife--assuming that there is a reasonabla curtainty that the optionl
will be exercised. So long as the lowesat overall” off@r ‘{8, not "un-
balanced"-—e.g., based on prices significantly understated for some
work and overstated for other work--any part of the highar»initinl
contract price for the base period does not repreunnt futiire year needs,
since award, in fact, is being made to the lowast biddcr for the entire
intended contract term. See B-162839, supra;. 3-164908. July 6, 1970,
aupra. On the other hand, separate charges which do not represent

the reasonable value of tha performed work at termination—e.g.,
Honeywell's separate charges--can be directly linked to future year
needs, since the charges actually compensate the contractor for the
Government'n failure to use the equipment” in futuxe years. Moresver,
separate charges cannot be logically added to the base and option
prices to determine the lowest-priced offdr, since both these prices
and the separate charges will not be paid because they are altarnative
in nature,

Additionally, Honeywell's separate charges are basaed, in .part,
on a percentage of '"Honeywell's then current commercial catalog" priccs.
These catalog prices are to be used only if no current ADP schedule
contract exists for the particular equipment.. Honeywell's catalog
prices are subject to change at any time sclaly within the exercise
of Roneywell's discretion. Moreover, there is no requirement that
Honeywaell continue its ADP schedule contracts. Also, there is no limita-
tion on how much Honeywell could decide to raise its catalog prices if
it so desired (to be contrasted with ADP schedule contract prices whers

-
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the Goveimment has the discretion mot to enter into schedule con.racts
if the prices are considered too high. see NDigital Equipment Coxrpora-

The affect of this provision uould be to aubject the Government
to anvindaterninata liability,  We have cnnaistently recognized; that
the Government may not be obligated to nay uncertain or potentially
unliniced contingant liabilities, since 1t &an never be said;that
lufficient funds have been ‘appropriated to cover such contingencies.
This viclates the above-quoted ' statuter. See 16'Comp. Gen. 803 (1937);
A=95749, October 14,7°1938; 20 Comp Gan. 95, 100 (1940); California-
Pacific Utilities Compan v, United- Statea. 194 ct. C1, 70%, 715 (1971).
Consequently, Honeywell's saparate chalgaa are also invalid insofar as
they may ba based upon "Honeywell's then current catslez™ prices.

!urtherlore, 1f the Boneywell contract unre terninated for "the
convenienco of. the Guvernm;nt, it seems that payment of the Honeywall
nepnrate chargdu would be inconsistent with the standnrd termination
for cravenience (T for C) clause remedy, This clause was included in
the Honeywell contract by requirement of Federal Procurement Regula- o
tions (FPR) § 1-8.700 (Amend. 153, 1975). :

The Honeywell separate charges do not represent costs incurred in
the performance of the work terminated--the measure of recovery under
the clause, Moreovar, these charges would clearly exceed the value
of the contract--the limit of’ recovery undexr the clauge--if complete
termination of the eystem occurred during the first few years. Consa-
quently, payment of the Honaywell separate charj.s would allow fc:
recovery of costs not cognizable under ‘the-T for C clausa.

In the sbsence of an express vaiver purguant to FPR § 1-1,009
(Amend. 9, 1965), an agency is not authorized to agree to termination
danages inconsistent with-the T for C clause remedy. See B-155936,
March 15, 1968; G. L. Clirintisn & Associates v. 'United” States, 160
Ct. Cl. 1 (1963), cert. denied 375 U.8. 954 (1963), where a y clait. for
anticipatory profite arising from an early termination of a contract
was denied, because the clause, which 1s reflective of lcag-standing

"policy, was incorporated in the contract by oparation of law. 1In any

case, by virtue of the RFP's Order of Precedeace clauge, the T for C

-21 -
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clause hezn clearly takes precodence over the aeparate charg*a
proviaions. Additionally. counael for Honeywnrll (tn a letier
furthering Iis aforementioned protest (decid=2 today) with GSA,
vwhere very similar separate r.harges provisions are invclved)
apparently admits that the separate charges arc inconsistent

with the T for C clause remedy, and that the clause would govern in
detz2rmining any termination liability rather than the separate
charges provisions,

This is not to say that all geparate charges are violative

“of the above-quoted statutes. Payment of separate chargee for early

tarmination is proper if the only way the Gov:rnment can, obtain
needed services or y 'plies (e.g., utiliviea) is by ngreeing to Day
such charges. See 8 Comp. Gen., supra; B-164772, August 16, 1968,
This is to be contrasted with the highly competitive ADP industry
wheére the Government dpes not have :o pay separate charges to obtain
ADP equiprient and gervices. For example, Burroughs proposed no
separate charges in the present case,

Also, the payment of leﬁﬁéate charges for early termination,
which, taken togethei with payments already made, reasonably ruépresent
the value of fiscal year requirexents.actually performed is proper,
even when--as in most ADP related procurements--the goods or services
can be obtuained without allowing offerors to propose these chargas.
(See 48 Comp. Gen. 497, which inferentially modified 37 Comp. Gen.,
supra, as to “he permissibility of 4ullowing thuse ctarges, even though
the goods ¢. services might be nbtained from some concerns without
separate charges.) If the Government expruises a firm intent (not-
withstanding the reservation of nptiona, thar the equipment is to be
usad for multiple yeara, a supplier may well discount its offered
annual wental for the ADP equipment based upon usage for this projected
term. If otherwise allowed by the procuring agency and subject to the
T for C clause, it would be¢ proper for an offeror, under the circum-
stances, to provide for the conilingency that the equipment may not be
used for tha entiras proilacted term by providing for vecovering the
reasonable value (e.g., AV: nched :le price) of th: cctually performed
work at tarmination based upon the shortened term. Any decision
which may be inconsistent with thie view should no longer be followed.
Se2, for example, B-1€£4900, July 7, 197%.

-22 -

|
|




t

B-186313

Ineemuch ea the payment ‘of certain separate charges is illegal,
the indication ot‘the FPMR "fixed-price options' ‘clausae that separate
chargen may be quo cea g 1nappxopriete and wisleading to potential
offercrs on coni:: 4ets with nultiple yearly options funded with fiscal

‘yaar eppropriationa. Thia improper FPMR implication cannot act,

however, to bind th: Govermment to violate the congressionally
mandated proscription against such charges contained in the above-

quoted astatutes.

+ . In eddition, we Lelieve the FPHR clause is unclear as to how
separate-charges nre to be evnluateq The clause states that geparate

" charges for fniling to exercise an option ‘are only to ba considered in

determinirg whether an, offer is "unbalanced" as to price.é But, al-
though “Lnbalencing“ ﬁith regard to: basic iprices is deftned i4n the
clauas, the' specific nechenisn for determinins whether ‘separate charges ‘

-wake an offer ' unbelanced" is’ nowhere 1nd1cated byséhe clanzze. Nor

ere there any objactive OF_ commOon: guidelines and’ atandards in the

cleuee by ‘which en’ offeror, could’ reeronably determine vheiler 1its

separate chargee made its: offer unaﬁceptabla. Faced with the existing
cleuse.,offerore are cleer;"*uneble;to propose neparate charges with

lny assurance that their i offérs wnuld not be rejected because of

"unbalancing." Cf. Mobilaasa Corporation, 54 Comp. Gen. 242, 246

(1974), 74=2 CPD 185 Standard Services, :Incorpovated, B~182294,

April 8,°1975, 75-1 CPD 212. Also, see GSA's methodology in applying

the "unbelancing" tests to very simiiar separate charges in the afore- v
mentioned Honeywell protest (decided today).

Conclusion

‘ We recommend that Burrougha and Héneyw. 11 be afforded an

ppor- nity to submit new price proposals in a manner consistent
with this decisiorr After negotiating with these sourcea, the
Honeywell contract whould be terminated for the convenience of the
Govevrmant., if nur.oughn is the successful offaror. In this event,
Honeywell should not be %aid separate charges; rather, gettlement
with Honeywell is required to be made in a manner consistent with
the T for C clavese. If Honeywell is successful at a price lower
than that contained in ita existing contract, the contract should
be modified in accordance with Boneywell'e final proposal. Also,
a clause in the RFP to be used for resoliciting prica proposala
should expressly provide rthat Honeywell, as a condition of
participating in the resolicitation, agrees to the modification
scheme. Technical and benchmark proposals need not bde solicited
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from other eources in the present ciise, since no firm other than
Burroughs was grejudiced by the foregoing Frocurcment defioienciee.

.o Ve underarand vhat rbere are varicus other. extant ADP contracts
conr-ining seperate chui’scs which may be questionable under our
nnalysxs. We do not believe those otherwise prioverly awarded con-
rracta coutaining such chargea should be distiirbed. However, if any
of the systems covered by ‘these contracta are.*erminated prior to

t aeir contemplated life, the payment of t“e illegal separate clarges,
as indicated In this deci.;ion, would be prohibited. .

“TEf GSA still wishes to allow sepnrate charﬁts in 1xuca1 yaar
be, modifiad to specifically Edvise"'oapoctive offerora as ‘to what
a°parute ‘charges are not ucceptab]a,..hat ie,,aaspecific ceiling on
aeparate charges should be.scated, An approprxote ceiling/on separate
charges would seem to be the ressonable vslue (e.g.. b_seﬁ ou ADP
schedule prices, catalog priceaﬂextanc at contract executjon oY cost
data) of the ADP requirements which have been actually pfrformod under
the contract at the time of discontinuance of the system. In any casa,
we believe that GSA may want to reevaluate the wisdom of parmitting
separate charges to be quoted at all in ADP procurements, We are
brinsxng the problems we have found with the FP4R "fixel-price
optinne" clause to the attention of the Aaminist'aruv nf GSA by
lettes. of Unday. together witl our recuumondation ihat the FPMR
clauge be appro, riately modified.

4e this decision contains recommencations for cor-ective action
to he taken, ir is being transmitted by lettera of toory to the
rongrens:ona] comnittees naied in section 236,0f the 1e',18lative
Reorgany:iat’an Act of 1970, 31 U.S.C. § 1176 (iy/0), which requires
the subnission of writte: statemeats by the agency(s) involved to the
House and Senate Committees on Government Operations aud Appropria-
tione concerning the actions taken with respect to sur recomnendations,

/ %&v 11

deputy Comptroller Cenera).
of the United States
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