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DECISION OF THE UNITED STATES
WABHINGTON, OD.C. 2C540
Fiie:  T=171019 paTe: DEC 141906

MATTER OF: Satoff Againat Blesk Gramt Pwnds

NDie=EsT: 1. Law Rafercement Assistames Administrition caanot
uss setoff against custent "bleck grsnt" payments
to States under milvs Crime Comtrul and Safae
Btrests Act as mesns ol rerovering amsunts due
Pedsral Gevermuent from 3tate's misuse of prior
yesr block gremts. Seteff against graunt amounts
provided in advence o' performance would divert
psoant funds frem theii' intended purpose, siuce
grant funds would be used to discharge debt to
the United States at the . .<nps 2f the current
year's progrmm,

2. Authority granted Lav Eaforcemeat Assictance
Aduinistrativn wnder sectlon 309 of Ownibys Crime
Contrel and Safe Stresats Act to withhwld [urther
grant paywents in case of grantee'sn failure to
conply with applicabla requirements until thare
is no longer such failure, is not aquivalent to
setoff since funds withheld are not epplird to
cancellation of Jubt, Also, grant payments can
no loager be withheld unde: yction 309 once
grsutes comer inte cremliance with spplizable
requiremsrts, even (hough grantes is still
indabted to Fadezal overtnert for past misuse
of grant funds.

The Cenaral Cownsal snd Assistant Adafinistrator of tha Lew
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Inforcemeat Assistaac:: Adminfstration (LEAA) requested our opinion

as to whether LXAA mey meko sstoff, againsi appropriated funds

stetutorily recuized to be (stritutad to the States, tc settle a

past claim of LEAA,

The funds to be used for ..:'Lu are thoss appropriated for
"block grants” to tho States undsr title I of the Omnibus Crimae

Centrol and Safe Strests Akt of 1968, as amended, 42 U.8.C, §§ 3701

ot 399. (Supp. ¥, 1973), as further amandsd by the act approved
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October 15, 19706, fudb. L. No. 9%4-303, The LRAA Matzpt Adminu-
istrator describes the bloek grant program as fellowss

"4 % % §5 percent of LEAA funds shall i allecated
aroug tle Btatas in the form of 'block' grunts ac-
cording to their respective populai:ion if the States
mest ceartatu legal requirements (Buc. 306{a)(l)).

"The grents are called 'block’ grents bLecauss the
praut funds are required by the dct to be allocated

fn lunp sums among tha Statss, according to a fommula
baned on populsation, for distribution aml expenditure
Ay the States and cities themselves,.(5e¢. 36(a)

und Sec. 203(b)(3)). LEAA also makes ‘discretionary’
action grants wvhich may be distributed at LEAA's
discretion to States or digectly ic units of local
governmeant [or nonprofit oruniuum] for cateagorxical

PUTPO 8ES.

"Block planning, grants are utilised dy the Gtatss to
entablish and maintain $tate Plamming Agencies (§PA).
The SPA i3 rranted or deaignated by the Chief Executi'ra
of the State and is subject to his jurisdiction [Sec.
203(a)(1)]. Each State planning agsacy dstermines
needs and priorities for the improvement of law enforce-
ment throughout tha entire State. The SPA then defines,
develops and correlates prograns to inmprove and
strengthen law enforcamant for its Stats and sll the
units of local goveroment within ths State. All of
this material and information is incorporstsd into &
couprehausive Statuwide plan for tue lmprovement of

law enforcemant taroughout the Stats which is annually
submitted to LEAA forxr review snd approval. (Sec. 203
(b)(1) and [Sec. 302{a)]).

"“When a State's plan bas besn reviewed and apiroved,
the Stata is eligidle to receive its allocated block
action grant for that fiscal yesr. It should be notaed
that LEAA is hy statuts to maks block action
grants Lif the SPA an approved cosprelwnsive plar

*pub, L. No. 94~503, 90 Stat. 2407, enacted after the Assistant
Adninistrator's submission ts us, made seversl changes in the pmoe
visions which he describes. liowever, the basic nature of the black
grant progrem ranaing the semy for purposen ralavant harse.
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vhioh esnforme with the putpeses and “equirements
of the fafs Strests Act (Ses. 303{u)) and with
rules, regulations &d pwocadures estadlished by
IRAA sansistent with the Safe Btrests Ast (Sec.

ovder their owm prioritics thweugh the cumprebhensive
plan and I1EAA camuet dictata te State and local ovem-
run thedr erimiaal justicea systam’; @

ap the plam is cousistent with the Ast., 1LEAA

st appiove oF disapprrve specific prejects in
the esnprehengive plar. urniess they sve ineonsistent
with the provisions of the Safe Strests Act,”

The legal issca pressnted is whether LEAA iy set off agsinst the

Statss’ entitlements eut »f fiscal year 1975 or 1977 Safe Btroets Act
sppoopristions te cover LEAA claims against the States which arose
ot of Lhe misuse of fiscal years 1971, 1972, and 1973 funds, or mis-

used funds frem any pryvieus years.

With respe:t ta setoff, it has leng been recognised that the
Yederal Govercmant has the right 'which baloogs to every creditor to
apply the wagpwepiiated monay!: of his dabtor, in his hands, in the
extingul slesent of the debts dve hin." 8Sew, e.g., B-184200, July 28,
1976, 35 Comp. Gen, $ B=134113, Jume 24, 1964: B~143373, May 7,
1962, aud cases cited, This ripht of satoff does mt dapend on
specific statutory sutiorisation, and it exiends jjenerilly to Fedexal
egencies. Thus the Federsl Claims Collectiom Etandards iasusd
jeiatly by oux Office and tha Attormey Gemeral provide in psarty

"Collectisns by of f3at will be usdertaken
sdninistratively on claims which aze liquidated or
caztaia ia mmtmt ia every instancs in which this
is feasidble. * #* ¥ Agppropriats uee should be mede
of the cooperative efforts of other agmcies in
effecting collections by offeet, including
utilisstion of the Awmy Noldup List, and all
sgencies are snjoined to cooperats i. this
endesvor.” & C.F.L. § 102.3 (1976).

liowever, by adeiuistrutive policy, this Office has limited ths
availability of grent finds as 2 murca for setoff whexe setoff would
have the effest of dufeating or interfering with tha purposes of the
grent. Sea B-186166, Augwst 26, 1976; B~184300, supra, In additten,
as the issistant AMninistrator points out, pa of Attachment
J to rederal Management Circular No. 74-7 (1974) (fomerly OHB
Circular No, 102) also reflects this principla as follows:
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"Unlass othaxwise recuited by law, graotor
agencies shall not withhold payments for proper
charges made by Stats anc local gevermmants at any
tine during the grant perted unless (a) a grantss
has failed to comply with the pregram cbjectives,
grant awmrd zonditiona, or Federal reporting reaquire-

ments, or (b) tha gxantes is indebted to ths United

Staces e colluction of the {ofabbodinst will ot

Aopairx lisament o vbjactives of suy grant
0

progren sponsprod by the ted States. Under such
conditions, ths grantor may, upon reasonablas motice,

inform the grsatsa that paywsuts will not be nade

for obligations incurred after a specified date

until the conditions are corrected or tha indebtsdnass
to the Federsl goverrmant is liquidated.”

(Emphasis supplied.)

Applying these principles to the instant mattsr, the 85 percedt
block grant amounte proposed for use in sstoff hexve mey be described
as entitlenants to the States in the wense that LRAA must make the
specified allocations of grant funds to Ststas which have epproved
plans, However, sach Stata's entitlement beocomes abdsolute only to
the extent that it agrees to use the grant funds in ascordance with
the State plan, and other requizements, and actuslly dues so. Con-
versely, tha level of grant pserformancea by a Stats is, of course,
limited to the amounts made available to it by LEAA, i.s., tlm State
can ounly apply such graut amounts as sxe allocated to it,

Viewad from this perspective, we conclude that setoff ageinat
block grant amunts prior to the tima that performance has taken
place would divert grant funds from thair intended purpose. 1In such
circunstances, the Jtate would simply forego grant projscts to tha
extent of the amounts denied it by setoff. Thus the amounts sat
off would cancel the State's indebtedness to the Federal Government
resilting from ite misuse of prior year grant funds, without {inancial
loss to the State and at the expense of tha current year's grant pro-
grac,

We note that section 509 of the Ommibua Crime Control and Safe
Streats Act, as amended, 42 U.8.C. § 3757 (Supp. V, 1973), and
further amended by Pub. L. Ho. 94-303, supra, § 112, 90 Stat. 2418,
provides:

"Except a3 provided in section 518(c), whenever
the [Law Enforcement Aseistance] Administration, after

-4

|

=




B-171019

notice to an applicamt or gramtes woder this title
and eppetumity for a hesring sa the recovd {2 sc-
cordoneq with sectiom 334 of title 5, United Statas
Cods, finde that, with respest to any payments nade
oF to be mades wnder thig title, there is a substaatial
failuze to comply with-.

{(a) the provisions o¢f this title;

(b) reguletisns prumilgated by ths
Admipigtyation waday thig title; or

(c) a plan er applization sudnitted in
sceovdamcs with the previsions of this title;

tha Aduinistration shal: setify such applivant or grantes
that further puyments shall not be made (or in ics
discratisn that: further peymsnts sbail set be made for
activitigs in whish there 2 such failure), wntil thare
s ie lenger swah fallure.™

Clearly the withiclding sstiwiity of section 309 may be fnveked as to
current oar futsre blosk grant allecations where claims againat a Stats
for past misuse of grant fuads relate to & substantial faflure to
comply with title I of the Act, the LEAA regulations, oF the State
plan or application, which has not been corrected. CLae discuasion
fafya. Mewever, this withhalding asthority (s not aquivalent to set-
off sioce it dees net pemmit diversion of amowmts withheld to satis-~
faction of : alaim, Rathsr, it sppesrs that, wader section 306(b) of
the Act, 42 1.8,C, § 3736(b)(Supp. V, 1975), withheld ameunts would
be reallocatad te ether States {in accordsoce with the block grant

foymula,

Moveevar, we construe section 309 as & remedial provision designed
to assurs, progpeutively, thet fzilures are corrected and that graant
funds will be ueed in cowpliemce with appli able requirements. Ve do
sot view section 309 per p¢ 45 a davice to ¢asist in tha collection of
clains resiiting frem past niouses of prant funds. Thus, where a
State has corvected the substantial cewmplisnce failure, if any, which

"Sectien 318(c) of the Act, as amended by Pub. L. No. 94-503, § 112(b),
90 Stat. 2418, set forth separats procedures for the suspenaior of funds
in the case of discrimination on the ground o. race, color, religion,
oational origin, or sex.
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cansed & miscya of prisr year grant funds, the existeuse of ma
outstanding claim against the Jiate for the misssd fmds wuld
aet, as sweh; justily the vithiwlding of further peymmmts W der
section 309,

Faul G. Dembling

For Comptrellar Geavrsl
of the United States






