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THE COMPTROLLER QENERAL 
O F  THE! U N I T E D  STATES 
W A S H I N G T O N .  0 . C .  2 O S 4 8  

DECISION 

DATE: A p r i l  2 2 ,  1983 

DIGEST: 

1. The Depar tmen t  of L a b o r ' s  claims to  w i t h -  
h e l d  f u n d s  o n  b e h a l f  o f  w o r k e r s  u n d e r p a i d  
by a c o n t r a c t o r  i n  v i o l a t i o n  o f  t h e  S e r v -  
ice C o n t r a c t  A c t  and  t h e  C o n t r a c t  Work 
Hours  and S a f e t y  S t a n d a r d s  A c t  (CWHSSA), 
and  t o  l i q u i d a t e d  damages f o r  v i o l a t i o n  o f  
t h e  CWHSSA, have  p r i o r i t y  o v e r  a n  I n t e r n a l  
Revenue S e r v i c e  l i e n  f o r  u n p a i d  t a x e s .  

2. The Depar tmen t  o f  Labor's claim t o  w i t h h e l d  
f u n d s  o n  b e h a l f  o f  workers u n d e r p a i d  by a 
Government  c o n t r a c t o r  h a s  p r i o r i t y  o v e r  t h e  
Governmen t ' s  claim f o r  a s  y e t  u n d e t e r m i n e d  
l i q u i d a t e d  damages stemming from t h e  con- 
t r a c t o r ' s  v i o l a t i o n  of the  C o n t r a c t  Work 
Hours  and  S a f e t y  S t a n d a r d s  A c t .  

3.  An IRS t a x  l i e n  o n  f u n d s  w i t h h e l d  f rom a con- 
t r ac to r  has p r i o r i t y  o v e r  a s t a t e  l e v y  of 
a t t a c h m e n t  where t h e  t a x  l i e n  was f i l e d  f i rs t .  

4 .  The Government may n o t  be d e p r i v e d  of i ts  r i g h t  
t o  a prompt payment  d i s c o u n t  where  t h e  d e l a y  i n  
making t h e  payment  is c a u s e d  by  t h e  c o n t r a c t o r .  
F u r t h e r ,  a n  a g e n c y ' s  c la im to  a prompt payment 
d i s c o u n t  on f u n d s  w i t h h e l d  f rom a c o n t r a c t o r  
who h a s  n o t  s u b m i t t e d  i n v o i c e s  t a k e s  p r i o r i t y  
o v e r  claims r e s u l t i n g  f rom wage unde rpaymen t s  
and o v e r  a n  I n t e r n a l  Revenue S e r v i c e  t a x  l i e n .  

T h i s  is i n  r e s p o n s e  to  a request  from a c e r t i f y i n g  
o f f icer  a t  t h e  Fede ra l  A v i a t i o n  A d m i n i s t r a t i o n  (FAA) 
for a d e c i s i o n  a b o u t  t h e  proper d i s p o s i t o n  o f  f u n d s  
o t h e r w i s e  due  t h e  A laska  S e c u r i t y  Agency, L t d .  (ASA) 
u n d e r  C o n t r a c t  N o .  04-82-C-10028 f o r  s e c u r i t y  g u a r d  s e r v -  
ices f rom November 1 9 8 1  to  November 1982.  The FAA h a s  
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w i t h h e l d  payment for  work per formed d u r i n g  August  and 
September 1982 b e c a u s e  t h e  agency  n e v e r  r e c e i v e d  
i n v o i c e s  f o r  t h o s e  months and b e c a u s e  o f  competing 
claims to t h e  f u n d s  w i t h h e l d .  

The f o l l o w i n g  p a r t i e s  are compe t ing  f o r  t h e  $15,423.42 
i n  q u e s t i o n :  

1. 

2. 

3.  

4.  

5 .  

The Department  o f  Labor  ( D O L )  r e q u e s t e d  on  O c t o -  
ber 14, 1982,  t h a t  t h e  FAA w i t h h o l d  $11,279.81 
from c o n t r a c t  f u n d s  f o r  d i s t r i b u t i o n  to ASA 
employees as  a r e s u l t  o f  l a b o r  s t i p u l a t i o n  v i o l a -  
t i o n s  which r e s u l t e d  i n  wage underpayments  to  t h e  
employees  i n  t h a t  amount. 

The I n t e r n a l  Revenue S e r v i c e  ( IRS)  , p u r s u a n t  
to a Notice of Levy d a t e d  August  31,  1982,  
claims $63,590.69 f o r  ASA's unpa id  taxes. 

The DOL i n t e n d s  t o  claim l i q u i d a t e d  damages 
r e s u l t i n g  from t h e  l a b o r  s t i p u l a t i o n  v i o l a t i o n s ;  
however,  i t  h a s  not a s  y e t  d e t e r m i n e d  t h e  amount of 
l i q u i d a t e d  damages owed by t h e  c o n t r a c t o r  to  t h e  
Government f o r  t h e  v i o l a t i o n s .  

The S t a t e  o f  A laska  claims $2,296.93 p u r s u a n t  to  
a November 1982 W r i t  o f  A t t achmen t  o b t a i n e d  i n  s ta te  
c o u r t .  

The FAA i t s e l f  claims 9 p e r c e n t  o f  t h e  f i n a l  payment 
due  as  a prompt payment d i s c o u n t  because  i t  n e v e r  
r e c e i v e d  i n v o i c e s  for t h e  l a s t  2 months of c o n t r a c t  
per formance .  

We ho ld  t h a t ,  a f t e r  t h e  d e d u c t i o n  of t h e  FAA's prompt 
payment d i s c o u n t ,  t h e  w i t h h e l d  f u n d s  s h o u l d  be used to  
s a t i s f y  t h e  unde rpa id  worke r s  claim and t h e  l i q u i d a t e d  
damages claim. The r e m a i n i n g  s u m s ,  i f  any ,  s h o u l d  be  
fo rwarded  t o  t h e  I R S .  
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DOL and IRS C l a i m s  

SS 351-358 (19761, p r o v i d e s  t h a t ,  a s  a g e n e r a l  r u l e ,  
c o n t r a c t s  i n  e x c e s s  of $2,500 e n t e r e d  i n t o  by t h e  Un i t ed  
States  to  o b t a i n  s e r v i c e s  th rough  t h e  u s e  o f  s e r v i c e  
employees  must  c o n t a i n  c e r t a i n  l a b o r  s t a n d a r d s  s t i p u l a -  
t i o n s ,  i n c l u d i n g  t h e  payment of s p e c i f i e d  m i n i m u m  wages. 
S e c t i o n  3 ( a )  of t h e  SCA, 4 1  U.S.C. S 3 5 2 ( a ) ,  provides  
t h a t  so much o f  t h e  accrued payment due  on t h e  c o n t r a c t  
may b e  w i t h h e l d  a s  is n e c e s s a r y  t o  compensa te  u n d e r p a i d  
employees  and t h a t ,  on o r d e r  o f  t h e  S e c r e t a r y  of Labor ,  
any  compensa t ion  found due  s h a l l  be p a i d  d i r e c t l y  t o  t h e  
employees  from t h e  w i t h h e l d  monies.  -- See-&so--29--fhP~-R. 
S 4.187 (1982). 

The Sexvice C o n t r a c t  A c t  of 1965  CSCA), 4 1 r . U , S 6 ,  

The-€e~&ract mrk Haurs and Saf.e.tF-Standal=ds..Ack- 
(CWHSSA), 40 U.S.C. ss 327-332 (19764 ,  c o n c e r n s  t h e  
s t a n d a r d  workweek and t h e  r e q u i r e m e n t  f o r  o v e r t i m e  pay. 
The c o n t r a c t o r  t h a t  v i o l a t e s  t h e  CWHSSA is l i a b l e  t o  t h e  
employees  f o r  t h e  unpaid  wages and t o  t h e  Government f o r  
l i q u i d a t e d  damages. 40 U . S . C .  S 3 2 8 ( b ) ( 2 ) .  The s t a t u t e  
d i r e c t s  o u r  O f f i c e  t o  pay a g g r i e v e d  employees ,  from any 
amounts  w i t h h e l d ,  f u n d s  which are a d m i n i s t r a t i v e l y  found 
to be  due  them. 

The g e n e r a l  rule is t h a t  t h e  f u n d s  w i t h h e l d  f o r  under-  
p a i d  w o r k e r s  s h o u l d  be a p p l i e d  t o  t h e  underpayments  b e f o r e  
b e i n g  used  to  s a t i s f y  a tax  d e b t  owed to  t h e  Government. 
S e e ,  e .g . ,  M.C 
Augus t  I, 1977 
- - I I  

B-189137, May 
t i o n ,  I n c . ,  56 
The Government 

.&E. S e r v i c e  ---- ti support  CO.,  I n c ,  
, 77-2 CPD 6 5 ,  r e v ' d .  o n  o the r  g r o u n d s ,  
19 ,  1978,  78-1 CPD 38x; - Cascaxe R e f o r e s t a -  

Comp. Gen. 499 ( 1 9 7 7 ) ,  77-1 CPD f50. 
' s  claim f o r  l i q u i d a t e d  damages under  t h e  

CWHSSA also h a s  p r i o r i t y  o v e r - a n  IRS t a x  l i e n ,  _u_ see -- P a c i f i c  
I n s u r a n c e  Companx, L td . ,  B-180333, April 2,  1974,  74-1 
CPD 163;  B-161460, May-25, 1977,  a l t h o u g h  t h e  unde rpa id  
w o r k e r s  claim takes p r i o r i t y  o v e r  t h e  l i q u i d a t e d  damages 
claim. 2!LGdU~A-5.14(d)(2) (1982). 

Thus, DOL'S claims f o r  t h e  u n d e r p a i d  worke r s  and f o r  
l i q u i d a t e d  damages on  b e h a l f  of t h e  Government have 
p r i o r i t y ,  i n  t h a t  o r d e r ,  o v e r  t h e  claim by t h e  IRS f o r  
unpa id  t a x e s .  
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The IRS and S t a t e  of A l a s k a  C l a i m s  

The IRS claim is  s u p e r i o r  to t h a t  of t h e  State of 
Alaska .  I n  g e n e r a l ,  " [ a l s  a g a i n s t  a r e c o r d e d  f e d e r a l  t a x  
l i e n ,  t h e  r e l a t i v e  p r i o r i t y  o f  a s t a t e  l i e n  is d e t e r m i n e d  
by t h e  r u l e  ' f i r s t  i n  t i m e  is f i r s t  i n  r i g h t , '  * * *.I 

W h i t e d  S t a t e s  v. E q u i t a b l e  --- L i f e  Assurance Society, 3 8 4  
U.S. 3 2 3 ,  327 ( 1 9 6 6 )  . The F e d e r a l  t a x  l e v y  i n  t h i s  case, 
of which n o t i c e  was s e r v e d  on  t h e  FAA on  August 30, 1982,  
was f i l e d  b e f o r e  t h e  S t a t e  l e v y ,  by November 1982 w r i t  o f  
a t t a c h m e n t .  T h e r e f o r e ,  t h e  IRS claim h a s  p r i o r i t y .  

The Prompt Payment D i s c o u n t  

The q u e s t i o n  r e g a r d i n g  t h e  FAA's claim to 9 p e r c e n t  
of t h e  amoun t ' due  a s  a prompt payment d i s c o u n t  i n v o l v e s  
t w o  i s s u e s :  f i r s t ,  whe the r  t a k i n g  a d v a n t a g e  of t h e  d i s -  
c o u n t  is a p p r o p r i a t e  i n  t h i s  case, and second ,  what p r i -  
o r i t y ,  i n  r e l a t i o n  t o  t h e  o t h e r  claims, is  to  be a c c o r d e d  
the FAA's claim t o  t h e  amount r e p r e s e n t e d  by t h e  d i s c o u n t .  

The d i s c o u n t  clause of t h e  c o n t r a c t  i n  q u e s t i o n  s ta tes  
t h a t  t h e  prompt payment t i m e  p e r i o d  o f  20 d a y s  is to  b e  
d e t e r m i n e d  from t h e  d a t e  t h e  correct i n v o i c e  is r e c e i v e d  i n  
t h e  o f f i c e  s p e c i f i e d  by t h e  Government. I n  t h i s  case, t h e  
FAA r e c e i v e d  no i n v o i c e s  f o r  August  or September .  The 
FAA's f a i l u r e  t o  pay was a l s o  o c c a s i o n e d  by its receipt  o f  
t h e  I R S  and DOL n o t i c e s .  

The Government may n o t  be d e p r i v e d  of its r i g h t  t o  a 
prompt payment d i s c o u n t  where t h e  d e l a y  i n  making t h e  pay- 
ment  is caused  by t h e  c o n t r a c t o r .  --- P h i l a d e l p h i a  S c i e n t i f i c  - C o n t r o l s  Inc . ,  - B4&4&5&-.~b\arry--27, 1976 ,  76-1 CPD 4 8 .  
ASA's f a i l u r e  to s u b m i t  i n v o i c e s ,  o r  a l t e r n a t i v e l y ,  i t s  
f a i l u r e  to  pay workers t h e  p r o p e r  wage ra te  i n  v i o l a t i o n  o f  
t h e  SCA and t h e  CWHSSA, i n  a d d i t i o n  t o  its a c t i o n s  which 
r e s u l t e d  i n  t h e  IRS l e v y  and s t a t e  w r i t  of a t t a c h m e n t ,  are 
t h e  c a u s e  of t h e  Government 's  d e l a y  i n  making t h e  f i n a l  
payment i n  t h i s  case. -I See  R e q u e s t  f o r  Advance D e c i s i o n  
from Army F inance  and Accounting I_ Office--Reconsideration, 
B-201328, October 2 8 ,  1981,  81-2 CPD 3 5 3 .  T h e r e f o r e ,  

-I t h e  FAA is e n t i t l e d  to  t h e  9 p e r c e n t  d i s c o u n t .  / 
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Moreover, t h e  FAA's claim to  t h e  d i s c o u n t  is s u p e r i o r  
to t h o s e  of t h e  o t h e r  par t ies .  The r e a s o n  is t h a t  t h e  
w i t h h e l d  f u n d s  t h a t  r e p r e s e n t  t h e  d i s c o u n t  b a s i c a l l y  are 
n o t  f u n d s  to which  ASA is e n t i t l e d  u n d e r  t h e  contract .  
S e e  R e q u e s t  f o r  Advance D e c i s i o n  f rom Army F i n a n c e  and  - 
-__I-- A c c o u n t i n g  O m R e c o n s i d e r a t i o n ,  - -- s u p r a .  Thus ,  t h e  FAA 
may t a k e  t h e  9 p e r c e n t  d i s c o u n t  b e f o r e  p a y i n g  t h e  o t h e r -  

-- 

wise top p r i o r i t y  claim. 

I n  summary, t h e  order of p r i o r i t y  to  be a c c o r d e d  t o  
t h e  c o m p e t i n g  c la ims i n  t h i s  case is as follows. The FAA 
may f i r s t  d e d u c t  t h e  9 p e r c e n t  d i s c o u n t ,  and  t h e n  p a y  as 
much of the w i t h h e l d  f u n d s  as needed  t o  compensa te  t h e  
u n d e r p a i d  workers and  to  s a t i s f y  t h e  Governmen t ' s  l i q u i -  
dated damages claim stemming f rom labor v i o l a t i o n s .  Any 
r e m a i n i n g  sum s h o u l d  b e  f o r w a r d e d  t o  t h e  IRS t o  s a t i s f y  
i t s  claim. 

of t h e  U n i t e d  S t a t e s  
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