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THE COMPTROLLER GENERAL
OF THE UNITED BTATES

WABNMINGTON, D.C. ROBa®

mLE:  B-186339 '  DATE: Jawwary 13, 1977

MATTER OF: Pataraan, Windham & Yau.'hn, Inv.

DIGEST:

e -

1. Reaffirmatlor of extremsly low bid ' ,\lowing meeciny called
to discuss suspectad sistske, at'which prospective contractor
had opportunity to review tpecifications and compare Covern-—
ment estimate with his owm,: nt:llfin ASPY® § 2-406.3, and
accaptance creates valid coa ract.

2. Where vice auuduit, now pnudlnt. of contracting fira
attended but dtd not lctively participata in meeting to
discuss suspecrad mistzke, cammot later be heard to
say contract fs umnetnubh

On grouads of a. uiauko 11: 'b1d dioeovered 1) months aftnr
awvard, Paterman, Windham & Yaugl'm Inc. a small buminess, requawts
am hcruu of $§51, 717.29 in contrazt No. F09650-74-C-0335,
covering repair of hamgat doors in twd buildings at Warner
Ioblm Mr Loglistics. contet. Georgia.

Invitltion tor bids (In)\\lo. ”650—-74-)-0678. issued on
lhrch 7, 1974, ulled;far "r-pair" of an existing trolley busway
system in Building 110 aid “inltalhr.ion" of a trolley busway
system and associated 'hardware on horizonul doors in Building
125. (Trolley busways are used in conne:tion with pushbuttons
sud warning horns to operate hangar doors.)

On bid openiung date, April 12, 1974, the two bids reaceivad
were both below the Government estimate of §111,000, which on the
basis of previous work to the hangar doors had Laen considered
fairly accurate. Tha totals, reflecting a bass price and esach
of two additive items, ware as follows:

Peterman, Windham & Yaughn, Inc.. v§ﬂ0.978.35

RED Constructors, Inc. +"9,175.00
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W. J. Yaughn, then vica president and noy prasidant of Peterman,
Windham & Yaughn, Iuc., attended the bid opuning and thus knew

of the difference between the two bids ss well ss of the Govern-
ssnt estimate. In addition, the contrscting officer formally
wotified the firm of tha discrepancy. The firr verifisd the

bid on April 15, 1974, in a letter signed by H. Gordon Wiadhmm,
president. i

Since both procure-nnt and civil encin-rin( parsonnal at
the air center still suspected a sezious error in the low bid,
a meeting was heid on either April 13- or ApsAil 23, 1974, (both
dates zppear in the record) for the purpose of reviewing epsci-
fications and detcrnining wvhether a mistaks actuelly sad basn
made. ' The record includes a sworn statement by Mr, Yau;hn and
memorand:ms prepared dy Air Forca personmal concerning'that
meating., Attending were Mr. Windham, M-. Yaughn, and represen-
tatives of the contracting officer and of the bese Civil Fagineer-
ing Division. .

.While there are’ -o-e conflictalin the I-lotanduna. it is
agread thl‘ Mr. Yaugha did not participatt lctlvnly in the
dl-cuaaion. itr. Windham briefly compared tha ll-page Covernment
estimate with hiz own S-page ascimate and asked for clarifica-
tion of soma specifications not relating to the trolley busway
syctem. Unable to discover any error, he is reported to have
stated thit ha was familiar with the hangar doors, had accans
to economical sources of material- and efficient labor, and could
comple: e-the job oa time and at a profit. Tha contruct“pll

awarded to Peterman, Windham & Youghn, Inc., on May 2, 1974.
Various smendments adding work lnd extending the co-plction
date are not relevant to this request for modification of the
coantract price. g

Work by the contractor proceeded on lch-dulc until mid-
December 1974, wfter which little progress’ apparcntly waa uade.
On January ‘24, 1975, the contractor va3 informed that work was
11. 55\petcent delinquent, and on March 18, 1975,.the firm was
presented with a show cause notice stating chat the Governmant
was considering termination for default.’ On Hirch ‘28, 1975,

Mr. Yéughn informed the contracting otticer that tha firm had
baen’ r-orgnnized and that he had" bncont itsipresident. The firm
wished to' proceed with’ thc?contract. ‘Mr, Yaughn stated, but
required further clnrification of lpccificltions aod drawings

and additional tie to obtsin material from suppliers. Work
ramaining to ba done was discussed at a meeting batween ar. Yaugh::
and the contracting officer on April 8, 1975, but the required
trolley busway system for Building 125 was not mentionad. The
fact that it had not been installed was discoverad during an
inspection ou June 9, 1975. Given a choice of performance or
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un.hnu.q for dafault, the comt-actor cimpleted installation
of the trolley buewsy system in Dacesper 1975.

i ¢ & ‘mistake i bid, based on onissiocn of tho ttollny ‘tusway
system for Mldiu 125 trom tha contrsctor's astimatae, first
was alleged on Jnnc 17, 1975. Tha isitisl request for -wodifi-
! cation of the contract price was in the smount of $29, 752.52,
| the estizated cont of matsrials and Libor for installatiown
: of the trolley husway system. This réquest sas deuted by:the
Alr Yorce Logistics Command in a decision dated November 7,
1975. It held thnt the misteke was a unilateral one for which
tharc was no legal buil for relief. under Public Law.B85-804
[codified at 37°'U,S. C._1i31 and irplemsnted by Armed Services
Procurement Regulation “(ASPR) § 17-204.3, (1975 ed. )]\ which |
’ requis :s that such action facilitate the nationcl defeise. The
| “April 13, 1976, requast to this Offica for modification {n the
*  emount of $51,717.29 represents. ‘the actual cost of ‘nstal’lug
the trollay busway system according to the:eontuc:or, the air
lbrce. hou!vur. questions the -ccurncy of th4l figure.
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'l.'hl fiﬂt iuut formcouideution h/-ro ¢ vhetker a valid
lnd ‘binding contnc:‘wu consummated by the Air Force's accept-
ance of Petermen, Windham & Yaughn's low bid. Counsel for the
eontr.nctor argues thar rodificltio:n of the contract should be
approved hecause the contucting officer did not adequately
fulf:ll.l his duty to vu':lfy the low bid.

'I‘he uneral rule quto a -:I.-tm 1n bid auogcd sfﬂcr auard
: :lo tlut the h:lddar nut\ ‘bear the, ermuqmcu  valeas :he mistake
ip -utul or tha contrlcting officer hnd lctull\ot conltrucl:ive
wotice of the error prior, to avard. Portn:&g'mm act:uring Com-
‘ _ ' paty, Inc., 34 Co-p Gan. 544 (1974) »- 74-2 CPD 393, and cases
l cited t:hnrcin; Boise Cucnde Envelopa Divinion,{!-185340 ‘Februsry 10,
: 1976, 761 CPD 86, At TAt tha < outset, wa'agree with-che Alr Yorce that
the mistake was unilateral, The fect that the: troll.y busway system
was: not\‘dincuued at the tire Mr. Yiugtn becsme'president of the
'ontrlctiug fira, or thnl: an 1*spector vas: unanre of the requirt-
-ment does not make ‘the niutnkg autual, . Nor doas “the: ‘fact  that
.pmzteu“\\puyunts had bsen made asnd wrk, asid to be Bl perceént
complate] ‘elungo our 'opinion. “Tae specifications and dravings,

. ’ lncorpoutcd in the. I!'ll and in the contract, clearly called for

..ml:llJ 1tzion cf the tfolley busway in Bu:llding 125, and the Govern-
unt ud.late wade available to the contractor prior to awvard also
incluaad 1¢. Thus, at the time the contract was executed, the
nigtake wvas uuilateral.
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When, as in this casa, it is cuspected that the low bidder

hao mads & mistake, ASPR § 2-406.1 requites the comtracting
: officer to sesk verification.  In addition te requasting a
i coufirmation of the bid price, undar ASPR §.2-406.3(e)(1l) the
| contricting officer must advise the bidder, inter alia, of the
fact that his bid is much lowur than the othar bids, of iwportant
or unusual characteristics of the specifications, and of such
othar data as will- ;ivu notice of tha suspacted nistaka, See¢

Poxrta-Kaap !gggfacturig. Compsuy, -Inc., supra; Amss Color Tile
. Corporation, 5-185873, Karch 26, 1976, 76-1 CPD 199; Boise ;
i Cascade Envelope Diviiion, s ggrl: Arrospace Americs, Inc., _ |
: 3~181439, July 16, 1974, 74~2 CPD 33, affirmed upon reconsidera-
tion, May 25, 1975, 7‘-1 CPD 3.3, .

Counsel for the comtractor argu.- that ‘the contracting officer
had & duty to "inquire in depth aad dispel; /any suspicica of error
on the part of the contractor,” and that t'ie meeting between Air
Force personnsl and Paterman, N.ndhcl & Ysughn, Inc., which was
not documenied at the time, was inaffective for thin purpose. We
are not'persuaded. Therse is no requirement in ASPR § 2-40v. 3(e) (1)
that verification e docusented, although this was done later. See
Porta-Kamp Manufacturing Company, Inc., supra.

In 'an analogous ‘case in which the bidder‘alla;ed that 1t had
arrovcecusly estimated some costs and onitted 0thorl in computing
its bid prica. our Office held that'a contrnctins officer need
not - . termine ‘befare- contract award vhether svery production cost
alalent hed been considared i1 conunection with the bidder's price
in order to discharge his duty to verify unde: ASPR § 2-406.
Aarospace America, Inc., sugra. Therein, we cited 47 Comp. Gen.

! 732, 742 (1968), in which we stated that:

"Errors of omisaions and insccuracies in
your bidding estimates mey have occurred but 1t
I was your respcasibility to cltilate the price at
wvhich you could .perfora the projc=ed contract at
a rlaionablc profit. If you made a mistaks in
your bid, but (failed to discover a mistake and .
allege luch liltakn prior to contract. sward, -20t- .
withastanding the fact that you wers afforded every i
reasonable opportunity to check the bid before
accaptance thereof, the Government canno“ “a haeld
respouaible for the resviting loes. & #* a"

In another case in which the bidder sought to impose a duty
on the contracting officer to conduct a detailed technical review
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of the proposad desisa, we beld that a presward survey during
which tachnizal data had been reviewed ané the bidder had
indicated his uinderstanding of ths invitation satisfied the

{ verification requiremeats se’ forth by the court inm mmun-

|

!
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v. Matro Nov/iity Manufacturing Go., 125 F. Supp. 713 7S.D.N.<.
1954), and incorporated in ASPK § 2-406.3(e)(1). "Any higher
standard of irquiry on the part of the survey tesm would hav»
wmduly involved thsa Govermment in & business judgment area
reserved to bidders," we steted. B-169188, June 11, 1970.

Omission cf ‘the trclley busway system from Petersan, Windham
¢ Yaughn's estimite wvas not apparent from the bid itself. The
! contractiag officer had no knowladge of the spacific nature of
; the error wvhen verification initially was requested and obtained.
! We balisve that by offering the prospective contractor an oppor-

tunity to review the specifications and to iospare the Govern~

! ment's estimate with his own, the contractiag officer adequately
| fulfilled any duty to aseist the coutractor in discovering a
i maistake. ASPR § 2-406.3(se)(2) parmits:the rcjeLtion of ‘bids uhich
‘ are "far out of:)ine" with the other bids rceciva;‘or the agency's
| estimate vhen "the biddcr fai‘g or refuses to furn‘ sh evidence
i in ‘support of a suspe:te.! or sllaged mistake." ' However, we do not
| believe that provision i applicable where, as here, the bidder
' insists that rio mistake was made even after meeting with the con-
, tracting officer for tha purpose of comparing the bidder's work-
) shaets with the agency's detailed estimate. See Southerm Rock, Inc.,
B-182089, January 30, 1975, 75-1 CPD 68.

f;y Per.rlnn..ﬂlndhll & Yaughn Inc., “the
contracting officer was not only juutificd in accepting the bid
but would have fa{led in hia duty had he one otherwise, 37 Comp.
Gen, 786 (1958); 36 Comp. Gen. 27 (1956). Gond faith acceptance
of the bid therefore consummated a valid and’ binding contract.

47 Comp. Cen. 732, supra; Ames Color File Corporation, supra:
ggihg Cascade Env g;ggg Divilion, sggra.

Thc tecond 1issue for conliderltion here- 1l;uh¢th¢r the contract
price’vas so;low:that:"'the;Goverrment wasiobviously getting some-
' thing for nothing." entitling tha’ éontractor to;relief under! ‘our
decicion in’ Yggkog }g?iggg;ing Company, Ine.," 3-180573 June 19,
1974, 74-1 CPD 333..In that case, nothwithstanding varification
of an extremely low bid by’ “the . bidder, who subsequent to award
slleged an error due to -1nranding of specifications, and state-

! ments by the procurement activity that it had unsuccessfully
attempted tu review specifications with the bldder, this Office
concluded t*at it would ba overreaching and umconscionable to
require performance at the mistaken bid price. Commenting for
the record in tha instant case, tha Air Forre states:
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ot ’undll-utal to tha applteation of the

Tuling 1a !gﬁfi Ragineering is the require-
ment that & fida ervor ;:u-d the under-~
priced contract. It would be'intolersble if
just faulty judgments or careless cost estimates
could. ensble bidders routinaly to buy in on
contracts, confident that price adjustments
would be forthcoming on the basis of gn alleged
mistake. The burden should ba on the coatrector
to establish convincingly the existence of a
genuineg arror--z miscalculstion of the sort

that it would be patently unfair for the
Government to banafit from,

"In the. instent ;case we do not balieva'l hat

the record raveasls a mistake of the quality

wvhich vould warrant relief under tha rule 'of
Yankee !nginearig‘ Indead, * * & the mis-

take is not so great that tha Govotnl-nt can

be said to be 'obviously gcttin; lﬂ.lthiﬂ‘f
for.nothing', the prime test of Ygnkss Enginesring.
Here we have a claimant, noninally a corporate
entity, but really in the person of Mr, !aushn.
who blames the supposed error on Mr. Hindhnn his
predecessor in officn (and on.the Governlcnt).

In Yankee~ Engineering there was also a change in
company personnel involved with 'the bid prépara-
tion. However, in,that case there was docmtuy
proof showing that’che bid wei based on .upplyinc
6,025 feet of track instead of 10,180 feet required
by the specificstions, Here, ‘the contelporanaou-
docusents do not substantiate the allegation that

. the contractor was unaware of the requirement for

inatalling the trolley busway on Building 125.
Viewed an a whole, the facts in-the record creatas
s wwnifest uncertainty and subsrsntial Zoubt as to
whether a bona fide mistake was mada.

"% % * Mr, Yaughn says that due to the price

differcnca, he was 'stunned' and 'almost hysterical’
L !ollowin; the bid opening. He admits that

he thought there was a aistake prior to the April
1974 meeting. Yet he contends that, though a vice
president and part owner of tha contracting fimm,

he sat passively through the mesting aand paid little

attention to what was being studied and discussed. * * &
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“Giren Mr. Yaugim's sdmitted knowledgs of the

- pricing Atlscrepancies from the time of the did

,  opening snd his personal invoivement with the
Governmant's afforts to have his firm sscertain
a pﬁlaiblc ersor, we sea littls basis for giving
-apurltn consideration to :he corporation under
ites presant ovnership end mansgement., % # &

"a & A/ Lastly, the siza of the price diffsrential
itlalf doas not warrant a bid modificatio.. % * 4"

We do not dinpute the coacracting officar’s finding that
the specific mistaka camnot te ascertainad from the avidence
submitted by the contractor. York shests includa.an estimate
for the trclley busway in luildtns 110 tut none for Building
125; bovever, thers is $16,278 1u thn base prica for which
ther: is no itemized listing. Tha cuntracting oificer surmises
that sstimatas for numerous itens were too low and/or that
delay in purchasing suppliss resulted in inflated costs.

. . . . i+ 1

-Conaidering his role as vice president of Peterman, Windhaa
& Yaughn, Inc. at the time of verification, we believe that
Mr. Yaughn cannot now be hesrd to complain that tha verifica-
tion was insdequate or: that ucceptanca of the low bid was
tncon-c:loubla. Counsel {7vr the cmtrnctor pointl out that
the Govérnment estimate for slectrical work on luilding 125
slone was more than $38,000; this estimate should have con-
firmed Mr. Yaughn's fears that somuthing had been omitted from
bis firm's bid of $40,978.35. The burden was on him to have
participated actively in discovering what that omission was
bafore contract award.

The ptica differential is only one factor to be considered
in dntcrnining unconlrionnbility The quantum oferror here
may be nxprcllcd in a variaty of ways. For exalpll. the $99,175
bid of RiD Comstruction Coepany, Inc.,;the only other bidder,
was 242 petcent of that: of Peter-an, Windhan & !nughn, Ine. But
axpressed in terms of the differance betreen the:cwo bida, $58,196.65,
Peterman, Windham & uuéhn'- bié was only 58 percent below that of
RED. Our ‘Office has’foimd contrnct- to be unconncionable where
tha second low’ bid was batween 280-and 300 percent ‘greater than
the contract price; on the othear hand, differences of 53 aund 58
percent have been hcld‘insuffieinn; to demonstrate unconscion-
ability. Walter Motor Truck Company, B-185385, April 22, 1976,
76-1 CPD 272, and caases cited therein.
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In the instant casse, ve balieve thar . .the additiomal facts
snd circumstances preclude a finding of unconscionability
wmder the doctrine of Yankes Engineering. Since the Govern-
ment's agente did all that could have been expected to protact
the contractor from its own imprudence, the Govermment cannot
be charged with having "snapped up an advantageous offar sade
by mistake." See 47 Comp. Gen., 616, 623 {1968), citing
Shirt & Trouser Co. v. [nited States, 121 Ce. Cl. 313, 331 (1952).

Acciqtdingly, we conclude that there is no legal basis for
modificatior: of the contract price, and do 10t reach tha questions
taised by the /1ir Force as to the proper smount of relief due

Petirman, Windham & Yaughn, Ine.
2
% ‘44-;:1

Daputy Comptroller Gen
: of the United States
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