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Comptroller General 
of the United States 

Washington, D.C. 20548 

B-l 58766 January 31, 1987 

The Honorable George Bush 
President of the Senate 
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Dear Mr. President: 

Under the Competition in Contracting Act of 1984 (CICA)l/, 
the Comptroller General is required to report to Congress 
each instance in which a federal agency did not fully imple- ' 
ment a recommendation made by our Office in connection with 
a bid protest decided during the prior fiscal year. As we 
did last year, we are submitting the required report, along 
with a summary of our recent activities under our CICA bid 
protest function. The latter consists of two parts: a syn- 
opsis of progress made in defending the constitutionality of 
CICA in the courts and a statistical overview of our pro- 
cessing of FY 1986 bid protest cases. 

Statutory Report 

For FY 1986, we have only one instance to report where an 
agency did not comply with our recommendation. The case in 
question concerned a protest filed by the Howard Management 
Group (HMG)2/. HMG objected to the Naval Facilities Engi- 
neering Command's (NAVFAC) award of a contract for construc- 
tion of a water main for the Trident Submarine Base at Kings 
Bay, Georgia. The protester contended that NAVFAC refused 
to consider a modification to HMG's bid which would have 
made it the low bidder. We found that NAVFAC had improperly 
failed to consider HMG's bid modification, which was trans- 
mitted prior to bid opening but was received late because a 
telex number NAVFAC furnished to HMG for transmission of its 
bid was erroneous/. Because the record indicated that the 

l/ 31 U.S.C. 5 3554(e1(2)(Supp. III 1985). 

2/ Decided in Howard Management Group, B-221889, July 3, 
1986, 86-2 CPD l[ 28. 

i/ In fact, the NAVFAC facility had no telex equipment at 
all. The number furnished to HMG was an ordinary tele- 
phone number to which facsimile equipment was connected. 
That number and its equipment is not accessible by 
Western Union telex. 



protest had been filed within 10 days following award and 
because we had been advised by NAVFAC that performance had 
been stayed, we recommended that NAVFAC consider HMG'S bid 
as modified and, if HMG were then found to be the low re- 
sponsive, responsible bidder, to terminate the contract and 
make award to that firm. 

By letter of October 23, 1986, NAVFAC rejected our 
recommendation, citing substantial progress on the project 
and a critical project completion date as justifying such 
action4/. According to NAVFAC, 
compleFe, 

construction was 70 percent 
all materials had been ordered, and 90 percent of 

the required materials were either installed or stored on 
site. 

One of the key elements of the CICA bid protest system is 
the requirement that agencies generally suspend protested 
procurement actions until we issue our decision. Because 
the facts as related by NAVFAC suggested that it had not 
stopped work, but instead had proceeded with contract per- 
formance in possible violation of the suspension provisions 
of CICA5/, we investigated to determine: - 

o whether the Navy had ever prepared determina- 
tions and findings (D&F) authorizing continued 
performance in the face of the protest and 

o who, if anyone, had authorized continued 
contract performance. 

The investigation disclosed that the only D&F executed by 
NAVFAC was signed by Rear Admiral F.G. Kelley and is .-/:ted 
June 11, 1986, more than 3 months after NAVFAC was notified 
of HMG's protest. The D&F concluded that continued perfor- 
mance was in the best interest of the government based in 
part on the fact that performance had not been suspended at 
the time NAVFAC was first advised of the protest. The D&F 

A/ We note that NAVFAC's letter was received well after the 
60 day period allowed for such a response byi U.S.C. S 
3554(e)(l) and only after persistent requests by our 
Office for information regarding NAVFAC's action in 
response to our recommendation. 

5/ 31 U.S.C. § 3553(d)(l), which requires that a contracting 
activity upon receiving notice of a protest must suspend 
performance pending resolution of the protest unless the 
head of the procuring activity authorizes continued per- 
formance under 31 U.S.C. S 3553(d)(2). 
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further recites that the contracting officer did not then 
suspend the contract because he decided that the protest was 
clearly without merit. 

As indicated, we subsequently found that the protest was 
meritorious. Had NAVFAC followed our recommendation and had 
it found that HMG was the low responsive, responsible bid- 
der, the government could have saved $369,361. Moreover, it 
appears NAVFAC failed to comply with the suspension of per- 
formance provisions of CICA at the time it was notified of 
the protest. Furthermore, NAVFAC failed to comply with the 
CICA requirement that our Office be notified of agency deci- 
sions, in this case the D&F Admiral Kelley belatedly signed, 
to authorize continued contract performance/. 

In view of our findings, we have written the Secretary of 
the Navy recommending that he take appropriate action to 
assure full compliance with CICA by NAVFAC personnel in 
processing future protests. 

CICA Constitutionality 

On December 37, 1986, the United States Court of Appeals for 
the Third Circuit again upheld the constitutionality of CICA 
in the case of Ameron, Inc., et al. v. United States Army 
Corps of Engineers7/. The Justice Department had challenged 
the requirement that agencies suspend protested procurement 
actions until the Comptroller General issues his decision. 
The Justice Department claimed that the separation of powers 
doctrine prohibits the Comptroller General, an officer of 
the legislative branch, from performing any duty relating to 
the suspension provisions, even by allowing agencies to pro- 
ceed with procurements through the mere act of issuing a 
decision. 

The Court of Appeals held that although the duties performed 
by the Comptroller General can be characterized as execu- 
tive, his actions further congressional authority to 
investigate potential government misconduct in executing 
procurement laws and to seek to correct that misconduct by 
publicizing its views. The potential for disruption of 

fj/ 31 U.S.C. § 3553(d)(2)(B). 

2/ NOS. 85-5226 and 85-5377. This decision was on rehearing 
ordered by the Court after the Supreme Court's decision 
in Bowsher v. Synar, 106 S. Ct. 3181 (19861, holding that 
the Comptroller General of the United States as an 
officer of a legislative branch agency could not 
constitutionally perform duties assigned to him by the 
Gramm-Rudman-Hollings Act. 
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executive branch activities is limited, the court found, and 
that potential is outweighed by the important congressional 
interests furthered by CICA. The court stated that it was 
convinced that CICA effectuates, rather than disrupts, the 
proper balance of power between the executive and legisla- 
tive branches. 

Also, on December 31, the United States District Court in 
Los Angeles held that the suspension provisions of CICA are 
constitutional. In Lear Siegler v. Lehman8/, the court 
denied the executive branch's motion to reconsider an 
earlier decision that CICA does not violate the separation 
of powers doctrine. The constitutionality of CICA remains 
an issue in a third case, Parola v. Weinbergerg/, where, 
too, the executive branch requested that the court 
reconsider an earlier decision that CICA is constitutional. 
That court postponed deciding the request so that it could 
consider the Court of Appeals views in Ameron before 
proceeding. 

Summary of GAO EY 1986 
Bid Protest Activity 

FY 1986 represents the first full fiscal year of operation 
of our bid protest function under CICAlO/. As shown by the 
enclosures, 2891 CICA cases were filedwith our Office dur- 
ing FY 1986; 2884 cases were closed. Of the cases closed, 
2520 were initial protests; 364 were cases requesting recon- 
sideration of prior decisions. 

CICA charges our Office with the responsibility, to the 
maximum extent practicable, to provide an inexpensive and 
expeditious forum for resolving bid protestsll/, In this 
regard, we can again report that no protest was decided in 
more than the 90 working days allowed by CICA (or the 45 
calendar days permitted in express option cases). In fact, 
cases closed during FY 1986 were closed in an average of 
31.3 working days; protests closed after full development 

8/ No. CV 85-1125-Kn (C.D. Cal.) 

z/’ NO. C-85-20303-WA1 (N.D. Cal.) 

lO/ CICA became effective on January 15, 1985; as a result, - 
our FY 1985 report covered 8-l/2 months of CICA activ- 
ity, during which time we also continued to dispose of 
cases filed prior to CICA. 

ll/ 31 U.S.C. S 3554(a)(l). - 
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were closed in an average of 65.9 working daysl2/. We were 
able to continue to dispose of cases in much less than the 
124 working days typically required before CICA became 
effective. 

The overall protester effectiveness rate--a calculation of 
the probability that a protester obtains meaningful relief-- 
rose significantly, from 18.5 percent for FY 1985 to 24.3 
percent in FY 1986. This calculation of protester 
effectiveness takes into account cases which were withdrawn 
(which increased in frequency by 29 percent in FY 1986) or 
dismissed as academic after the contracting agency 
voluntarily took corrective action in response to the 
protest, as well as protests that were sustained. Five 
hundred thirty six protests were withdrawn during FY 1986. 
Eighty-three percent of those withdrawn for known cause were 
withdrawn in response to favorable agency action, as were a 
majority of the 104 cases dismissed as academic. The rate 
at which protests which were decided on the merits were 
sustained decreased somewhat, to 13.8 percent. We attribute 
this to an increase in the percentage of cases considered on 
their merits, and to greater willingness by contracting 
activities to voluntarily correct problems leading to 
protests. 

As we did in last year's report, we have included in the 
enclosures a statistical analysis of issues raised in 
protests considered by our Office (enclosure B). Issues 
relating to the selection of an awardee continue to predomi- 
nate, while issues such as alleged improper use of noncom- 
petitive procurement techniques appear relatively 
infrequently. 

Our reporting of data on agency performance in withholding 
award or suspending performance pending protest resolution 
has been expanded (enclosure C) to include information re- 
garding the number of instances where agencies invoked the 
statutory procedure to permit continued performance in the 
face of protest. There were 50 such instances during 
FY 1986; 9 of these occurred in cases where the protest was 
eventually sustained. We note that civilian agencies 
(which were involved in less than 30 percent of the protests 
considered) invoked the exceptions in a higher percentage of 

12/ Our ability to continue to meet the statutory timeframes - 
is attributable, in part, to continued agency compliance 
with CICA reporting requirements, which require agencies 
to submit reports within 25 working days (or 10 working 
days when a case is handled under the express option 
procedure), unless an extension of time is allowed. 
Extensions were allowed only sparingly; reports were 
received in an average 23.2 working days. 



them than did defense agencies (which were involved in more 
than 70 percent of all protests). 

Enclosure E includes a breakdown of protest performance by 
agency. This year we have been able to provide more de- 
tailed information by breaking down performance to reporting 
levels within agencies. Generally the data show that most 
protests involved contracting activities of the Department 
of Defense, and that such protests were more likely to be 
resolved without the need for a decision than were protests 
lodged against civilian agencies. 

Planned Actions 

As indicated in our FY 1985 report, we undertook last year a 
review of our regulations and practices under CICA. While 
we deferred releasing proposed changes to allow time to con- 
sider the Court of Appeals decision in Ameron, and to take 
into consideration the informal views of members of the pro- 
curement community, we expect to release proposed regula- 
tions in the near future. 

We are furnishing a copy of this report and the enclosures 
to the Senate Committee on Governmental Affairs and its 
Subcommittee on Oversight of Government Management, and for- 
warding an identical report to the Speaker of the House of 
Representatives with a copy to the House Committee on 
Government Operations. 

Sincerely yours, 

Comptroller General 
of the United States 

Enclosures 
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_. - __. _ -__. _ _ 

. _  _  . _  _  _ _  _ -  . - -  
_ .  _ .  

SUMMARY 
_ _ .  . - - - - _ _  - - - 1  - - - . . . - - - - . . - - . . . . . - .  _  

_ . _ _  _  

- Overall The level of GAO bid protest activity during FY 1986 was as 
Activity follows: 

Cases received during FY 1986 -- 

Initial protests received .................................. 2552 
Reconsideration requests received .................. ..33 9 

Total cases received ~.........~.......~...........~...,............~.. 2891 

Cases closed during FY 1986 -- 

Initial protests closed ..................................... 2520 
Reconsideration requests closed ..................... ..36 4 

Total cases closed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..*....... 2884 

DISPOSITION DATA - 
Initial Protests 

Table kl: Protests 
Withdrawn 

Initial protests are closed by withdrawal, often resulting 
from action correcting the problem protested; by decision on 
the merits, which may sustain the protest; or by dismiesal, 
again sometimee the result of governmental action which may 
make the protest of only academic interest. Tables A.1 
through A.3 summarize how the 2520 initial protests closed 
during FY 1986 were processed; table A.4 reports various 
data relating to protester effectiveness. 

_ _ 
------------------------------------------------------------ ------------------------------------------------------------ 

Di6position ceses 
Due to corrective action taken 273 
For other known reason6 55 
For unknown reasons 208 

Total closed by withdrawal 536 _ _: ..-.: 

_ _. .-. -_ _ . 
Table A.& Pr&mta Decided ------------------------------------------------------------ _____-_--___------------------------------------------------ 
on their bf8d&1 Disposition Ck38S 

Denied 630 
Sustained _ 101 

Total decided on merits 731 _ 



__ ___________.__.. ._-- -_ _ -__ . . - . ___ - .-. - 
Eincloeure A 
statietical overview 

_ _.- _. ._. _____ _ ___--... -.-- - .._--..__ 
Table C% Cases Nd 
Included in Table A.1 or 
Table IL2 

Table k4: ~FVotestar 
Bffectivenees 

._ . _ . 

DISPOSITION DATA - 
Recotideratioti Requests 

._. 
Table A.5: Reconsideration 
Data 

--__ _ 
---------------- -------------------------------------------- _----------------------------------------------------------- 

Disposition Cases 

Due to corrective action taken 65 
Without known corrective action 1188 

Total closed 1253 _- - 

----------------------------------------------------------- ------------------------------------------------------------ 
Type of Measure Percent 

Corrective action rate (cases 
dismissed following withdrawal)’ 83.2% 

Corrective action rate (cases 
dismissed as acad8mic)b 62.5% - _ 

Sustain rat& 13.8% 

Overall protester effectiveness rated _ -. __ -24m.” . 

a Calculated as a percentage of withdrawals of known cause. 

b Calculated as a percentage of cases dismissed as academic. 

c Calculated as a percentage of cases decided on their 
merits. 

d Calculated as a percentage of all cases closed. 

Table A.5 outlines how GAO handled the 364 reconsideration 
requests closed during FY 1986: 

------------------------------------------------------------ ------------------------------------------------------------ 
Disposition cases 

Closed by formal decision i- 
._. 

Reversing prior decision 80 
Closed by formal de&s& -- 

not reversing prior decision 305 
Requests otherwise closedb 51 - - _ _ ._ - - --._ 

a In five cases, protests that were initially dismissed were 
sustained; in one case, a protest that was initially dis- 
missed was reinstated and denied. In two other cases, 
protests that were initially sustained were affirmed but 
the recommendations made were modified. 
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_,._____.__I______.__- -_---_- ----- - -------... .--.--- _ ._.. _ _ _ _ -_ .___ ._ _ _ __ __ _ _ - __-.--.. 
Enclosure A 
statistical *ex+etw 

____ __. ___...__-_-_-_ - -----------_---. -._. _ _. 
b Consists of cases that were withdrawn or otherwise 

dismissed by non-decision letter or by a computer gener- 
ated notice decision. 

., _ _ - _ _ _ _ .___ _ _ _ - _ 
PRoCI%WNG TIME 

Table A.& Case Pro&e&~ 
Time 

Case processing time is tracked in monitoring bid protest 
activity in order to minimize the disruption to government 
procurement due to delay while protests are decided. In 
cases where an agency proceeds with award, or with per- 
formance where award was made prior to protest, delay in 
resolving the protest may make remedial corrective action 
difficult to implement if the protest is sustained. Process- 
ing time is measured in four categories, as set out in table 
A.6. 

--------------------------------- --------------------------- ------__-_-------------------------------------------------- 
contracting Dkpsition Time: 

U-=Y Protest8 Developed All 
Time 
23.2 

E-x-?* Lila protee __. .y3s 
31.7 ^.-.’ _. ._ 65.9 . 

Legend: 
Contracting agency time = Average time (in working days) 
required by agencies to file reports with GAO. 
Disposition Time: Protests Except Recon. = Average time (in 
working days) from filing to closing to dispose of protests 
excluding reconsiderations. 
Disposition Time: Developed Protests = Average time (in 
working days) from filing to decision for initial protests 
decided on their merits. 
Disposition Time: All Cases = Average time (in working days) 
from filing to decision for all cases, initial protests and 
requests for reconsideration. 
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_.. _..... _ .----. -___-__.----__----.---- .-._. _ _ _ ._. ___._._.._ --... -. ..---- 
pmuREMENT TYPE The government used several types of procurement 

techniques to fill its needs. CICA recognizes three major 
categories of procurements: those conducted by soliciting 
sealed bids (advertising), those conducted by soliciting 
competitive proposals (negotiation), and those conducted by 
using other than competitive procedures. The breakdown 
between sealed bid and other techniques is reported in 
Table l3.1. 

Table B.1: Procurement 
Type Data 

._ ------------------------------------------------------------ ------------------------------------------------------------ 
Sealed Other 

Bid 
Percent of initiai 

_ _ - _ __ _ 

protests cloud -- _ _ ____ $G.?i.-- 50.5% 

Table B.2 presents issue areas based on protesters’ initial 
statements of their protests for cases closed during FY 
1986. As the data indicate, a majority of cases present 
challenges to agencies’ decisions to reject the protester’s 
proposal or to make award to a competing firm. A minority 
of cases involve complaints regarding the content of the so- 
licitation and only a small portion of the protests complain 
of the use of an improper sole-source procurement. 

c . 
Table B.2: Issue Area Data 

------------------------------------------------------------ ----------------------------------------------------------- 
Issue Area Percent 

Procurement waa improperly sole-sourced _ 2.6% 
Solicitation was defective 

. 
17.7% .__ _ _ _ 

Protester’s offer was improperly re jetted- 26.3% 
Awardee’s offer was improperly accepted.. 16.4% 
Selection methodology 

was otherwise improper 5.8% 
Protester says it was unjustifiably 

found to be nonresponsible 4.3% 
Protester says the 

_. __ 

awardee was not responsible 2.9% 
Protester raises other 

issues (or states no issue).. _:._ _ _. _ .-_ __,... ._ _ _ 24.0% _ 
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._ ̂  _ _ ._. 

. _ _ . -_ ----------~..:~~-=~~--._.=.-._._~-.----~==--=.- . _ ,_ --- 
BACKGROUND CICA includes several provisions designed to enhance the 

likelihood that protests can be decided before contract per- 
formance reaches a stage at which corrective action is 
effectively precluded. In cases where a protest is filed 
before an award has been made, 31 U.S.C. 8 3553(c) pre- 
cludes award unless the head of the procuring activity 
finds that urgent and compelling circumstances which 
significantly affect interests of the United States preclude 
waiting for completion of the protest process. Similarly, 3 1 
U.S.C. Q 3553(d) provides that, in cases where award haa 
been made, but an agency is notified of a protest within 10 
days of the date of award, performance must be suspended 
unless the head of the procuring activity finds that urgent 
and compelling circumstances (similar to those required to 
justify award in the face of a protest) exist or that perfor- 
mance is in the best interest of the government. Where 
continued performance is based on a finding of best inter- 
est, GAO is required to disregard cost or disruption result- 
ing from contract termination in recommending corrective 
action should the protest be sustained. 

FILING STATUS - -- -- GAO regularly collects data concerning the award status of 
protests. This data is presented in tables C.l. 

Table C.l: Distribution of 
Cases by F’iling Status 

----------------------------------------------------------- ----------------------------------------------------------- 
Defense civilian Combined 

Filing status Agencies Agencies Agenciesa 
Protests received and 

closed before award: . 36.0% 12.9% 48.9% 
Protests received and 

closed after award: 3M% 166% _ .:. 48.1% 
Protests received before but 

closed after award: 2.1% 0.8% 2.9% 

l Due to rounding, percentages in this column do not add to 
exactly 100 percent. 

_. ._ --. __ _..--.--___ _ _.._.__,_ _ AwkRD susptigi6i-.tii--i~‘- 
_ 

Data regarding the relatively frequency of award in the face 
of protest is depicted in table C.2. Each entry expresses as 
a percentage the ratio of the number of initial protests 
received before but closed after award to the total number 
of preaward protests received from a class of agencies. Put 
otherwise, the data are a measure of the likelihood of award 
in the face of protest during FY 1986. 



_ _ . ..--_ _ __ _.._ _ _.-.. _. _. _ _ _. _ 

_ .__-. ___.---- ----_----__ -._ .-_ 
Table (3.2: Ap*ard mt,e in ====L’===================================---~-----===------~ 
Face of Protest: Defense Civilian Combined 

Agencies Agencies 
Award Pate 

Agencies 
5*5x _ 5,9x 5.6% 

FbU?ORbiiNCE ST&&I&’ . Table8 C.3 and C.4 present available data regarding 
DATA agencies’ suspension of performance where the protest is 

filed after award. 

Table C.3 presents the number of cases in which agencies 
invoked the statutory procedure to permit continued per- 
formance in the face of protect. Compared to the number of 
post-award initial proteeta handled by GAO during FY 1986, 
these number8 would be in line with the rates experienced 
with regard to award8 made in the face of protest (from 
table C.Z).l 

Table C.3: Continued - . 
_ ------------------------------------------------------------ ------------------------------------------------------------ 

Performance in Face of Protests Rec’d Defense Civilian Combined 
Protest: after Award Agencies 

Where agency determined 
Agencies _ -Agencies _ ___ 

that urgency justified 
continued performance 16 14 30 

Where -agency found that 
._. _ __ 

continued performance 
was in the Government’s 
best interest. 7 _ j:._. __ _ 20 

Of particular interest in monitoring the effectiveness of the 
CICA performance suspension provisions are the number of 
sustained protests where performance was not suspended. 
Such occurances are significant because, in cases where 
continued performance is justified by urgency, effective re- 
medial relief may be precluded. Also, where the agency 
proceeded on\ a best interest basis, GAO is required to dis- 
regard the effect of continued performance in recommending 
remedial action. 

i However, the numbers only reflect those case8 where the 
CICA suspension provisions were applicable. CICA 
requires suspension when the agency is informed of the 
protest within 10 days of award. 
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_ _ .__ -_-- -. _. ____. -_ -. _ _ 
Bnclosllrec - 
suspension Data 

__ ^_____ .._ .-_. .-_.____ ---. ----..- ---. - ..- -.- -.-....... .__ -._ _ - _ 

Table C.4: COIltinued 
------------------------------------------------------------ ------------------------------------------------------------ 

Performance in Face ai Protests Rec’d Defense Civilian Combined 
Protest (Sustain Data): after Award Agencies Agencies Agencies 

Where agency determined 
that urgency justified 
continued performance 3 2 5 

Where agency found that 
continued performance 
was in the Government’s 
best interest 1 3 _ 
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-.-_.. “--. _--. ---..------------ __“____ _ - _ - .-. -. .-.- .-- _ ___... _.-.-. ___ ___________ ___-__.- ---.----- - .___., __. 
S-Y A significant number of protests raise issues that are 

clearly without merit on their face, that concern matters 
that are not appropriate for handling by GAO under its bid 
protest function, or that are not timely raised or otherwise 
do not conform to the bid protest filing requirements set 
out in GAO’s published regulations. Such issues are dis- 
missed: (1) by decision after full development in cases 
where the facts are not apparent until a complete record is 
made or where other issues raised are suitable for decision 
on their merits, (2) by summary decision, where full devel- 
opment is not required but an explanation tailored to the 
specific facts of a case is required to explain the decision, 
and (3) by notice decision. Notice decisions are machine 
generated standardized form notices that have been devel- 
oped for use in a variety of standard situations. As broken 
out in table D.l, GAO used these techniques tc dismiss some 
or all of the issues raised in 1296 initial protests closed 
during FY 1986. 

Table D.l: Dismissal Data 
_. _ .._ _. _ ._ _- _.-_. .._ _ ,,,,,--,,,,,--,,,,,,,,,,,,,,,,,,,,,,,,,,-- ----------------------------------------------------------- 

Type _ FDPD FDFD SD ND __. _ 
108 7021 _- w.161 _ 32? 1 

Legend: 
FDPD = The case was closed by decision after full 
development, resulting in dismissal of a portion of the 
issues raised; the remaining issues were decided on their 
merits. 
FDFD = The case was dismissed by decision based on a fully 
developed record. 
SD = Summary Decision 
ND = Notice Decision 

a Excludes notice dismissals used where the protester 
withdrew the protest or where GAO concluded, based on 
corrective action taken voluntarily by a contracting 
activity, that the issues protested had become academic. 

_._ ._ ____- __.._-_ _--- __..____-_- &ES .~R DIsHIssu --_-. _ 
The 269 cases identified in table D.l as dismissed in whole 

AFTER FULL DEVELOPMENT or in part after full development can be further classified 
on the basis of the cause for their dismissal. For such 
cases, GAO routinely tracks 7 commonly encountered grounds 
for dismissal, as broken out in table D.2. 
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________._________-. _ _.----- - ..-._ _- --.-- -.-- -- ---- --- - ..-. ----- -----.. .-... ___...._-__ _.-.-.- _ 
Enclosure D 

.-. ____ I _,__ _.____ ___ _. __ .___,__ -.- -- - ._ _ ._. _ ___ 

Bases for Dim&Sal 

_^___ __. -..._ --..-_..- ----.--.-_ _._. _._. 
Table D.2: Bases for _____-_____-_----------------------------------------------- ----------------------------------------------------------- 
Dismif3sal after Full 
Development 

BaaeEl 

Responsibilityq 
Percent 

Litigatibnb 
7.67% 

Jurisdictional defectc 
1.67% 

SBA issues* - 
11.00% 

4.33% 
Subcontractor* 
Untimeiyf 

0.67% 
45.33% 

Misc. {other) 29.33% 

a Issue concerns a firm’s (other than the protester’s) 
capability to perform if awarded a contract. GAO will 
consider questions relating to whether a firm has obli- 
gated itself to perform, but does not normally consider 
allegations that an agency should disqualify an offeror 
because of concern that it may not meet its obligations. 

b GAO will not consider a protest where the matter is 
pending before a court of competent jurisdiction, unless 
the court expresses an interest in GAO’s decision. 

c Concerns issues falling outside GAO’s bid protest 
jurisdiction as defined by CICA, 31 U.S.C. 0 3551, et seq. 

d GAO does not consider issues which by law fall within the 
exclusive jurisdiction of the Small Business Administration. 

* Protests filed by potential subcontractors are normally not 
for consideration by GAO under CICA. 

f Concerns issues that have not been protested within the 
time limits set by GAO’s Bid Protest Regulations. 
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____ ._ ___ ^__........----------- _ _ __- _. - - 
mdomim D 
Bases for D’ - 1 

_  _ _  _ _ _ . _  _ _ _ _ _  -  _ _ _ .  _ - -  - - - .  - - - -  _ - _  

. _  - -  . . I -  
. _ -  _ - - -  -  _ _ . _  -  _ , _ _ _ _ _ _ _ . _ . _ . _ _ . _ _ .  

BASES FOR SUMMARY 
DECISIONS 

BASES FOR NOTICE 
DISMISSALS 

Table D.4: Bases for 
Dismissal by Notice Decision 

-.._. _. 
Similarly, a breakdown of the causes for dismissal of the 325 
cases closed by a summary decision is given in table D.3. 

---------------- -------------------------------------------- ______________---------------------------------------------- 
Bases Percent 

Academic’ 4.5% 
Responsibility 10.4% 
Litigation 2.1% 
Jurisdictional defect 16.2% 
SBA issues 7.1% 
Subcontractor 1.0% 
Untimely 25.3% 
Misc. (other) _ 33.4% 

a Protest raises an issue that is of only theoretical interest, 
not an issue of practical importance to the procurement 
protested. 

._ -- 
A similar but more comprehensive breakdown is possible for 
the 702 cases dismissed using notice decisions. Such date 
is provided in table D.4. 

_ _ _ _ ------------------------------------------------------------ ------------------------------------------------------------ 
Bases _. -. _ _ _ _. - Percent 

Abandoned cases 27.9x 
No basis .of protest was stated 
Protest was not filed within 10 working 

_ ^ ̂ ._. _ .._ _. lo.!% 

days after basis was known 9.3% 
Protest concerning solicitation was 

filed after opening date 8.9% _. 
Protester challenged affirmative 

determination of responsibility 8.7% 
Protest raised issues that SBA- decides- -- 

__. __._ _ 
6.4% 

Protester failed to furnish copy of 
protest to contracting agency 6.3% 

Agency level protest was not 
timely protested. to GAO 6.3% 

Issue protested was matter of contra& 
_. _ 

administration. 5.7% 
Protester was not an interested party 

as defined by CICA 3.3% 
Proteet concerned wage rate matters for’ 

review by Department of Labor 1.4% 
Protest raised issues that were 

outside GAO’s CICA jurisdiction 2.4% 
Protest was otherwise’ not for GAO’s 

consideration 3.3% _. 
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_.__ __ __._ __ .__ __-- . ..--....- ------ -- ____ _ ___ ___-... -._---- -_-- --- --..- 
SUMMARP As expected based on past experience, a large majority (70.1 

percent) of protested procurement actions involved con- 
tracting activities within the Department of Defense. These 
protests, which are summarized in table E.l, were more 
likely to be resolved without the need for a decision than 
were protests lodged againat civilian procuring activities. 
This difference is reflected in a higher sustain rate for 
protests concerning civilian agencies and in the data indi- 
cating that protests of DOD procurement8 typically took less 
time to resolve than did protests of civilian agency procure- 
ment actions. 

---------------------------- -------------------------------------------------------------- _____________----------------------------------------------------------------------------- 

Table El: Summary of Agency Data 
Rpt Total Av. Merit Merit ProL x Eff. 
Daya cases Days Dec. Jms WD AC sus, sus. Rate 

Civilian .Agencies: 23.4 748 34.6 244 68.1 138 14 44 18.0% 19.2% 
Defense Agencies: 23.1 1763 30.6 487 64.9 398 90 57 11.7% 26.6% 

All Age,nc$e8:! _ 23.2 2520 31.7 731 65.9 536 104 101 13.6% 24.3% 

Legend: 
Rpt Days = Average days taken to file reports responding to 
protests. 
Total Cases = Total cases decided during the year. 
Av. Days = Average days to close all cases. 
Merit Dec. = Number of initial protests decided on their 
merits. Cases which were dismissed are excluded. 
Merit Days = The average number of days taken in closing 
cases decided on their merits. 
WD = The number of cases which were closed voluntarily 
(dismissed) as a result of protesters’ election to withdrawn 
them. 
AC = The number of cases which were dismissed as 
academic, usually because the contracting activity voluntar- 
ily took corrective action. 
Prot. sus. = The number of protests sustained by GAO. 
x sus. = The percentage of cases decided on their merits 
that GAO sustained. 
Eff. Rate = A measure of protester effectivenees reflecting 
the probability that any protest filed resulted in voluntary 
corrective action by the contracting activity or in a GAO 
decision sustaining the protest. 

a Includes 9 cases, all dismissed summarily, in which either 
the protest did not concern a federal agency or the 
contracting agency was not identifiable. 
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_ ._. ._ _ ._._.- - .-.-- -. .--- ----. ___ _. ._ _ _ ____._.. - --___._ -_--- _ _ 
principal Agency Data Table E.2: depicts a breakdown of the table E.l data by 

principal agency. Due to the large number of military pro- 
curements, and the fact that these procurements are con- 
centrated in a few agencies, the Army, Navy, Air Force and 
Defense Logistics Agency (DLA), were involved in a large 
portion of the protests resolved by GAO during FY 1986. 
Similarly, GSA was involved in the largest number of 
protest6 complaining of civilian agency procurement actions. 

----------------------------- ------------------------------------------------------------- _________------------------- ------------------------------------------------------------ 
Table E.2: Data for Fkincipal Agencies 

Agency 
Agriculture.. _ 
Air Force 
Army 
Commerce 
Courts 
DLA 
Education 
Energy 
EPA 
Fed. owned Corp. 
GPO 
GSA 
HHS -. 
HUD 
Interior 
Justice 
Labor 
Marine Corps 
NASA 
havy - 
SBA 
state 
Transportation- _ - -. _. _ _. - 

Rpt 
. IJw? 

22.2 
22.7 
22.6 
22.6 
25.7 
24.1 
25.6 
25.4 
17.4 
25.0 
17.3 
24.2 
22.9 
26.6 
22.6 
20.1 
22.3 
26.0 
22.8 
23.5 
25.5 
26.3 

._ 

Total 
cases 

63 
358 
628 

21 
6 

227 
16 
40 
13 

4 
20 

138 
47 
12 
74 
24 
14 
25 
23 

487 
3 

21 
62 
30 

24.0 _ _ 
T reaaur y _. ___ __ .254?- _ 
VA 24.4 81 _ -.-__ _. _ . . - _ 
Civil (m5sc.q) .I’ 23.0 36 
D?;[! :(mWcl - 

.- _. _- - _. - 
21.7 38 _ .- -- -___ ---- ..-.- - __- __ . ..__ _ _- .--. _-_-- --_.--. _.. 

Av. 
-Ye 
32.5 
29.3 
33.4 
39.1 
33.0 
28.4 
40.3 
35.3 
38.2 
55.0 
19.3 
30.0 
39.9 
35.5 
27.7 
41.4 
34.4 
40.2 
37.8 
29.1 
50.0 
42.3 
37.4 
46.7 
32.2 
39.7 
25.9 

Merit Merit 
Dec. DaYH 

19 64.6 
111 63.0 
177 66.8 

8 72.3 
3 65.0 

56 64.8 
8 76.1 

14 71.6 
7 52.4 
2 81.5 
3 55.0 

36 65.7 
19 65.6 

4 78.0 
21 67.1 

9 68.9 
6 66.8 

10 66.7 
9 65.6 

126 63.3 
2 58.0 
3 77.7 

20 71.3 
12 81.7 
25 68.1 
14 65.5 

7 72,O 

a Includes time to furnish supplemental as well a8 initial 

WD AC 
10 2 
86 ii3 

118 44 
8 0 
0 0 

49 8 
3 0 
6 0 
-5 0 
2 0 

13 0 
19 6 
8 2. 
1 1 

24 .1 
4 1 
1 0 
5 1 
8 0 

133 18 
0 0 
4 0 

12 0 
3 0 
5 1‘ 
2 0 

13 3 

prot. 
sus. 

1 .._ _ 
10 
19 

1 
1 

“9 
0 
3 
0 

-1 
0 
6 
1 
2 - 
3 

.3- 
2 
1 
1 

18 
0 
0 
4 
6 
5 

'4 
0 

x 
SUB. 

5.3% 
- 9.0% 
10.7% 
12.5% 
33.3% 
lSli% 

0.0% 
-21.4% 

0.0% 
5o.o?Lf 

0.0%. 
J6.7X 

_ 5.3% 
50.0% 
14.3% - _. .- 
33.3% 
33.3% 
10.0% 
11.1% 
i4.3% 

O.dsi 
0.0% 

-20.0x 
50.0% 
20.0% 
28.6% 

0.0% .- ._ _ -. . 

Eff. 
Rat0 

12.7% 
27.6% 
2511% 
38.1% 
16.7% -..--._-. __.__ 
22.4% --. 

0.0% - _ _._ 
__ 22.5% ._. 

38.5% 
75.0% 
65.0% 
17.0% 

5.5% 
16.7% 
16.0% _. 
25.0% 
14.3% 
24.0% 
39.1% 
29.6% 

0.0% 
19.0% 
23.9% 
20.0% 
12.3% 
13.9% 
28.9% 

reporte where applicable. 

b Includes protests concerning the following activities: 
EEOC, FEMA, Federal Energy Regulatory Commission, FTC, 
GAO, Immigration and Naturalization Service, Merit Systems 
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____ ._ ___ .___ -.__--....---- .------- --- -._.....- -.- ---_ -.. __ ____. _ 
Enclosure E 
Contracthg Agency Data 

_____ __ __ . _. _. ___--____- - - ..-. -. - 
Protection Board, National Endowment for the Humanities, 
NRC, NSF, NTSB, OPM, Panama Canal Commission, Peace 
Corps, TVA, U.S. Arms Control & Disarmament Agency, 
USIA, and U.S. Marshal Service. 

c Includes protests against: Armed Forces Radio & Television 
Service, Defense Audio-Visual Agency, Defense Communica- 
tions Agency, Defense Nuclear Agency, Defense Security 
Assistance Agency, Defense Supply Service--Washington, 
Joint Cruise Missile Project Office, National Security 
Agency, Office of Civilian Health 8 Medical Program of the 
Uniformed Services, and Uniformed Services University of 
the Health Sciences. 

- 
Selected Reporting Activity In tables E.3 through E.ll, data is provided on a reporting 

Data activity basis tied to agencies’ GAO contact points for re- 
ceipt of protests and report filing purposes. (Data is pro- 
vided only to the extent available. For example, the Air 
Force, although involved in a large number of protests, pro- 
cesses all protests through a central reporting point and 
data at a more detailed level is unavailable and thus, not 
reported.) 

------------------------------------------------------------------------------------------ _--____----------------------------------------------------------------------------------- 
Table E.3: Department oi Agriculture Data 

Rpt Total Av. Merit Merit 
Activity Days cases Days Dec. &YS 
Agricultural 

Research Service 0.0 1 4.0 0 0.0 
Forest Service 21.8 49 31.5 14 61.0 
Soil Conservaticn 

Service .oJ? 4 24.0 0 0.0 . 
Department of Agriculture 

(GeneraW 23.2 9 45.1 5 74.6 _ _ 

Total: 22.2 63 32.5 19 64.6 -- -..._.. .-_-_ -- -___.._ --_ _. _ _ _ ___- ._- ----_ ._...__ - ..__ --__ _. 
(For legend see table E.l.) 

WD AC 

0 0 
9 2 

1 0 

0 0 

10 2 

Prd. x Hf. 
sus. SUB. Rate 

0 -mm 0.0% 
0 0.0% 12.3% 

.o e-B 25.0% 

1 20.0% 11.1% 

1 5.3% 12.7% 
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___, ___ _____. _--_-.-___-_._ __.. ..- 
----------------- ----------------------------------------------------------------- _---------__------------------------------------------------------------------- 
Table 54: I@WFept pf .t&~ AIIW Data _ __ ._ -. - __.-__. __._.. 

b&it Merit 
_ _-. _ _ 

Rpt Total Av. Pr& -x 
__ _ 

Eff. 
Activity Days case! Days Dec. hYS WD AC sus. sus. Rate 
Army tiate& 

-- _. _. _ _ _. 

Command 23.3 270 31.9 69 65.2 54 36 -2 2.9% 31.0% 
Co+ -of ‘Engineers- 

Civil 23.3 77 33.3 26 72.2 12 4 3 11.5% 24.7% 
- Military 21.7 39 31.1 14 62.0 i0 -0 21.4% 27.6% _ - 3 

Department of. the 
Army (Generally) 21.8 242 35.4 68 67.4 42 4 11 16.2% 18.1% 

Tota& 22.6 628 33.4 177 66.8 118 44 19 10.7% 25.1% _ 
(For legend see table E.1.) 

-. - ---. ___. .-. - .-_.. _ - . __ ------------------------------------------------------------------------------------------ ------------------------ ---------------------------------------------------------------- 
Table E.5: Data for Federal (+n-ts 

Rpt Total Av. Merit Me& 
.- “. 

..- Prot. X 
_. _. -,_ 

Eff. 
Activity Dg-3 +f-s Days Dec. Dass _ WD AC Sue. sus. Rata 
Adminietrative Office 

__ _ _.. _._ ._ .--..-. -. 

of the Courts 26.0 5 22.2 2 0.0% 0.0% 
Tax Court 25.0 1 87.0 1 54*o O O - Y 87.0 0 _-, 0 100.0x 100.0% 

Total: 25.7 6 33.0 3 f&q 0 __ 0 1 33.3% 
iFor legend see table E.l.) 

-_. ._ ..- - ._ _ - ___ ..-..___ .-- _ 16.7% 

. 

------------------------------------------------------------------------------------------ ___-___---------------------------------------------------------------------------------- 
Table 3X.% Data for Federally Owned Cqrp+ions _ _ _ _ _ _ _ 

Rpt Total Av. Merit Merit Pro& ‘X - Eff. 
Activity Days. cases Days Dec. Days _ WD AC Sue. Sus. Bate 
Export-Import 

Bank ._ 24*0 ---l 73.0 1 73.0 0 0 0 0.0% 0.0% 
Federal Home’ 

-, 

Loan Bank Board 26.0 2 63.0 1 90.0 1 0 1 100.0% 100.0% __ __ _ _ _ 
Federal I&serve 

_. _, -__-. -.-. _. .--. 

system .._..______.__ 04 l 21.0 0 0.0 1 0 !! 7-r 100.0% 

Tqtal: .-. ._--- 25.0 4 55.0 2 81.5 2 0 1 75.0% .__.- - ..-. - ___-._-. -- -- ._..- .-- .$0.0X : -_ ___ _.. .-_. ._ .-. (For‘ 
legend see table E.l.) 
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-. _ -_ -. -___ ____ _ - --. .-. _ ̂  __. .___ _ 

._..- _.._____. --.- _.-_.. -.--. -__ ._. 

----V---W---- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  
- - - - - - - - - -  ___-- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

Table E.7: en94 .~er+ea Adminintration Data _- 
Rpt Total - Av. Merit Merit 

Activity _ ._ rlaJrq caf3ee Days Dec. Dwe 
Federal Supply 

_. __ 

Service 24.3 68 27.8 15 65.4 
Public Buildings 

Service 23.9 50 27.7 11 61.5 
Office of’ ‘Information Resources’ 

Management 24.7 9 24.9 3 53.0 
Real Property 

Office 25.0 2 36.5 1 59.0 
S&k$ie- Disposal 

Office 23.0 2 48.5 1 59.0 
Other 24.3 7 66.4 5 86.3 

Total: 24.2 138 30.0 36 _ __ _ - - 65.7 
(For legend see table E.l.) 

WD 

9 

8 

2 

0 

0 
0 

19 

ProL x Hf. 
AC sue. Sua. Rate 

1 3 20.0% 

3 0 0.0% 16.0% 

1 1 33.3% 

1 0 0.0% 

0 0 0.0% _ 
0 2 40.0% 

5. -6 16.7% 17.0% 

15.4% 

33.3% 

0.0% 

0.0% 
28.6% 

. _ --. _ _. ._. -. __ __-__ __. _. ------------------------------------------------------------------------------------------ ------------------------------------------------------------------------------------------ 
Table E.8: .Depar@ent of Justice Data - --_ 

Ftpt Total Av. Merit Merit Pro& x Eff. 
Acj.ivity Days cases Days Dec. hY8 WD AC +lB.~ sus. Rata 
Bureau of Prieons 0.0 6 33.3 0 0.0 0 o.- 0 --- 0.0% ._-. 
Department of 

Juetice (Generally). 13.0 4 24.8 2 42.5 1 0 0 0.0% 0.0% 
Federal Bureau of 

Investigation 20.0 4 48.8 3 63.7 0 0 0 0.0% 0.0% 
Federal Prison 

Induetries 23.8 10 49.9 4 86.0 3 1 3 _ ._. 75.0-x 60.0% 

Toti: _ : g.1 24 41.4 9 688 4 _ .1.... 3. __ 33.3% 25.0% 
‘(For legend see table E.l;) 
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., _ _ .__ - .- _ -.-_-_ ..-_ . _.._ ___-- --I- _______. ___. _. _ _ _----. ..---- - _. 
Enclosure E 
contrading Agency Data 

_ _.-._._. --- - .._...-......- ____ .____ -_-___- _ -__---...- 
-------------- -------------------- --------------------------------------------- ------------- ---------------- -------------------------------------------- 
Table E.9: Department of the Navy Data __ _. __. -. - _. _ .- .._--. ._ _._____-__.. ___._._ 

Rpt Total Av. Merit 
Days CaEas Days Dec. 

bierit 
Days WD 

70.6 6 

AC 

25.0 19 26.2 5 0 0 0.0% 15.8% 

23.3 15 43.5 10 54.6 1 0 
24.3 6 23.7 3 46.7 0 0 
18.0 8 25.4 1 77.0 3 1 
23.3 i31 29.0 37 59.7 18 6 
23.0 50 37.2 17 71.1 16 1 

20.5 3 45.7 2 
23.9 245 27.0 50 

0.0 5 11.8 0 

0.0 1 0.0 0 

25.0 4 46.3 1 

Total: _ 23.5 487 29.1 126 

55.0 0 0 
65.5 87 9 

0.0 2 0 

0.0 0 0 

58.0 0 1 

63.3 133 18 

Protm x 
SUS. sus. 

Err. 
Rata Activity 

Military Sealift 
Command 

N&al Ah&ion 
Logistics Center 

NAVAIR 
NAVELEX 
NAVFAC 
NAVSEA 
Navy Strategic 

Systems Program 
NAVSUP 
Navy Engineering 

Logistic8 Office 
National Naval 

Medical Center 
Office of Naval 

Research 

2 20.0% 
0 0.0% 
0 0.0% 

3 16.2% 
4 23.5% ._ 

13.3% 
0.0% 

18.8% 
18.3% 
36.8% 

0 0.0% 
6 12.0% _ _ 

0.0% 
38.1% 

0 v-e 40.0% 

0 w-m 

0 04% _ 

18 14.3% 

0.0% 

0.0% 

29.6% 
(For legend see table E.l.) 

._ ---------------------------- ------------------------------------------------------------- __--_------------------------------------------------------------------------------------- 
Table E.lO: Department of State Data 

Rpt Total Av. Merit Merit PI&. x Eff. 
A&iv-it y Days cases Daya Dec. hYS WD AC sue sus. Rate 
Agency for International 

Development 27.0 12 46.8 2 72.5 0.0% 25.0% 
Departknt of 

3 0 0. 

State (Generally) 25.0 9 36.2 1 88.0 1 0 0 0.0% 11.1% 

Total: 26.3 21 -_ - .:i T’.. ___ ._. ._ _ _. _-. 42.3. 3 77.7 19.0% 
(For legend see table E.l.)- 

4 ._. .- - __ -__. _. P-.. .-$2 -_ _ .- Q?!?% _ 
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- - - - - - - - -  -w-w --- I -----------  - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  
- - - - - - - - - -  --B--w ___--~-- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

Table E.11: Deecnt of the T-VW Data 
Rpt Total Av. Merit Merit PI&. x EFff. 

Activity Days cases eDays Dec. &YE WD AC Sue. sus. Rate 
Internal rievenG 

service 25.0 9 44.7 3 89.0 1 0 2 66.7% 22.2% 
Department of the Treasury 

(Generally) _ 25.0 21 47.6 9 79.3 2 0 4 44.4% 19.0% 

To?&: 25.0 30 46.7 12 81.7 3 0 6 50.0% 20.0% _ 
(For legend see table E.l.) 
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