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By THE COMPTROLLER GENERAL

HE UINITED STATES

Report To The Congress

Federal Agencies’ Block Grant

Civil Rights Enforcement Efforts:

A Status Report

: Omnibus Budget Reconciliation Act of 1981 consolidated
numerous federal categorical assistance programs into nine block
grants. The legislation shifted primary administrative responsibility
for the grants to the states, and 1t provided states with broad
programmatic and administrative authority. However, federal civil
rights protections apphcable to block grant programs are contained
in existing civil rights statutes as well as in specific provisions of the
Reconciliation Act, and unlike other dimensions of block grant
adrinistration, civil rights enforcement responsibilities have not
been delegated to states,

The federal agencies that administer the block grants--Education,
HHS, and HUD--remainresponsible for enforcing the applicable civil
rights provisions. With the exception of implementing specific
Reconciliation Act provisions, such as sex and religious nondiscrim-
ination protections, these agencies generally are applying the same
cwvil rights enforcement policies and procedures to block grant pro-
grams and to categorical programs. However, HHS is planning a pilot
study to increase state involvement, and HUD has assigned states
primary responsibility for direct oversight of entities funded by
states.

Before 1984, none of the agencies had conducted civil rights com-
pliance reviews or compliant investigations focused on the block
programs. Consequently, the agencies had not identified recipient
comphance problems or encountered enforcement difficulties related
1o block grants, Therefore, GAO could not draw conclusions about
civil rights compliance or enforcement problems in the block grant
programs,
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON 0.C. 20548

e President of the Senate and the

or of the House of Representatives

Various committees of the Congress requested that the Gen-
{ sunting Office review the implementation of the block
stablished by the Omnibus Budget Reconciliation Act of
Amonq other program aspects, we were asked to review en-
of civil rights provisions applicable to the block

repwrt prov1dpq information concerning the block

! hts enforcement policies and procedures of the
2 sneles that administer the programs. It is one
a series mf rcpmrt% we are issuing concerning block grants.
Praevious repo in the series thC focused on program implemen-
tation in selected states.

this report are being sent to the appropriate

te committees; the Secretaries of Education,
Human Services, and Housing and Urban Development:
“pr, office of Management and Budget; the governors of
included in our overall work; and other interested

Comptroller General
of the United States






COMPTROLLER GENERAL'S FEDERAL AGENCIES' BLOCK GRANT
REPORT TO THE CONGRESS CIVIL RIGHTS ENFORCEMENT
EFFORTS: A STATUS REPORT

DIGEST

The Omnibus Budget Reconciliation Act of 1981
substantially changed various federal domestic
assistance programs by consolidating numerous
categorical programs into nine block grant pro-
grams and shifting primary administrative
responsibilities to the states. This report
focuses on enforcement of federal civil rights
provisions applicable to these block programs.
It is one of a series GAO is issuing to give the
Congress a status report on block grant imple-
mentation.

CIVIL RIGHTS PROTECTIONS
STEM FROM EXISTING STATUTES
AND BLOCK GRANT LEGISLATION

The Department of Health and Human Services
(HHS) administers seven of the nine block grant
programs created by the 1981 Reconciliation Act;
the Departments of Education and Housing and
Urban Development (HUD) administer one each.
The civil rights statutes applicable to these
Departments' programs also apply to all the
block grants. These provisions prohibit dis-
crimination in (1) federally funded programs on
the basis of race, color, national origin, age,
handicap, or, in education programs, sex; and
(2) housing, whether or not federally funded, on
the basis of race, color, national origin, sex,
or religion.

The 1981 Reconciliation Act reiterates many of
these provisions and also contains additional
civil rights provisions specific to the block
grants. These include (1) prohibitions against
discrimination on the basis of sex in six of the
seven HHS block grants and on the basis of reli-
gion in four of them, (2) a requirement that HHS
refer its findings of noncompliance to governors
to allow them up to 60 days to obtain voluntary
resolution before the Department proceeds with
formal enforcement action, and (3) a requirement
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that states applying for the HUD program
certify they will conform to federal civil
rights requirements and review their substate
block grant recipients' (subrecipients') con-
formance with those requirements and that HUD
review states® programs. (See pp. 1 and 16.)

EXISTING ENFORCEMENT RESPONSIBILITIES
LARGELY UNCHANGED BUT STATE
INVOLVEMENT DIFFERS AMONG AGENCIES

With the exception of the three provisions
specific to the block grants, the Reconcilia-
tion Act generally did not contain provisions
delineating federal or state civil rights en-
forcement responsibilities.

The federal agencies have retained responsi-
bility for civil rights enforcement, including
determining states' and subrecipients' civil
rights compliance and undertaking formal en-
forcement actions. In doing so the agencies
are continuing to carry out most traditional
enforcement activities for block grants,
especially complaint investigations and com-
pliance reviews.

The extent of state involvement in block grant
¢ivil rights enforcement varies somewhat among
agencies. Under HHS' and Education's finan-
cial assistance programs, states traditionally
have been required to sign assurances that
they and subrecipients will comply with civil
rights laws but generally have not been re-
quired to be actively involved in federal
civil rights enforcement., States are involved
in enforcement, however, under some federal
requlatory provisions or under state laws.
This traditional role has not changed under
the HHS or Education block grants, except
that, as required by the Reconciliation Act,
HHS will give governors an opportunity to
obtain voluntary compliance acceptable to HHS.

States have not usually been involved in civil
rights enforcement for HUD financial assis-
tance programs. Under the Reconciliation
Act's provision, however, states have an over-
sight role., That role has not altered the De-
partment's responsibilities for determining
recipients' civil rights compliance, but HUD
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has changed the focus of some of the Depart-
ment's oversight from the substate to the
state level.

HHS' traditional approach augmented
by block grant requirements

HHS has applied its traditional enforcement
approach to block grant programs. HHS con-
cluded that, under existing civil rights sta-
tutes, it could not delegate authority for
making final determinations about civil rights
compliance, but it could increase the states'
role in complaint investigations and compli-
ance reviews. It did not do so, however, be-
cause officials concluded that most states did
not have the appropriate organization or suf-
ficient resources dedicated to civil rights
enforcement to carry out those responsibili-
ties. To explore ways to increase state in-
volvement in block grant civil rights enforce-
ment, HHS is planning a pilot project. (See
p. 13.)

HHS has not established unique policies or
procedures for block grants other than for the
block-specific legislative provisions. It has
drafted requlations implementing the sex and
religious nondiscrimination provisions. As of
June 1984, the regulations had not been issued
because they were under discussion with the
Department of Justice which, under executive
order, is responsible for coordinating agen-
cies' civil rights regulations. Although HHS
will investigate complaints alleging discrimi-
nation on the basis of sex or religion, until
the regulations are issued HHS will provide
limited technical assistance concerning these
protections and will not conduct compliance
reviews in these areas. (See p., 22.)

HUD establishes new gstate role

but retains enforcement authority

HUD has not significantly changed its policies
and procedures for investigating complaints
and conducting compliance reviews and has re-
tained authority for determining recipients'
civil rights compliance. However, in imple-
menting the Reconciliation Act provisions
concerning state certification and review of
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subrecipients, HUD has altered some aspects of
its enforcement approach. For example, HUD
shifted the focus of its technical assistance
and monitoring activities from subrecipients
to the state level, although it retained re-
sponsibility for assessing state and subrecip-
ient compliance.

HUD also has given states some flexibility to
interpret certain civil rights requirements,
such as how to oversee subrecipients and what
compliance-related records to keep. However,
the states' flexibility was limited somewhat
by the 1983 legislative amendments to the
block grant program which established, and
required HUD to establish, additional re-
quirements for states concerning certain
aspects of the program. For example, under
the amendments, HUD must establish uniform
recordkeeping and reporting requirements and
the requirements under consideration include
civil rights information. (See pp. 16 and
29.)

Education policies unchanged for
block grant program

The Reconciliation Act did not include any
specific civil rights provisions for the Edu-
cation block grant, and according to offi-
cials, Education therefore has not established
any specific block grant civil rights policies
or procedures concerning either state or
federal enforcement roles. Entities often
receive funds from a variety of federal cate-
gorical programs, as well as the block grant,
and accordingly, Education's enforcement
activities usually do not focus on individual
programs or specific sources of funds. Educa-
tion's enforcement activities have histori-
cally addressed broad aspects of an entity's
activities, such as classroom assignments or
student discipline. (See pp. 20 and 35.)

LIMITED EXPERIENCE PRECLUDES
CONCLUSIONS ABOUT BLOCK GRANT
CIVIL RIGHTS COMPLIANCE

OR ENFQRCEMENT DIFFICULTIES

While states generally began implementing the
HHS block grants in the beginning of fiscal
year 1982, many were not approved for the HUD
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program until the last half. Also, the Educa-
tion program funds did not become available
until the last quarter of that year.

Agency block grant enforcement

experience differs

The limited number of block grant reviews and
investigations precludes conclusions about
recipients' civil rights compliance. Before
fiscal year 1984, none of the three agencies
had conducted any civil rights compliance
reviews of block grants. Several reasons
account for this, including lack of resources
and newness of the programs. Both HHS and HUD
began reviews in fiscal year 1984, HHS at the
state and subrecipient levels and HUD at the
subrecipient level only. HUD has delayed
state-level compliance reviews until it has
sufficient monitoring experience to identify
specific issues on which to focus. Education
had not scheduled any block grant compliance
reviews for fiscal year 1984. (See p. 37.)

Because they do not distinguish between fund-
ing sources, Education officials could not
provide information on the number of com-
plaints against block grant recipients. GAO's
review of 33 randomly selected files in two
regions did not disclose complaints specifi-
cally about the block grant programs. In-
stead, the complaints were about more general
activities, such as school hiring practices,
some of which could have been supported, in
whole or in part, by block grant funds.

Although HHS did not have complete data, of-
ficials identified 119 complaints filed in
fiscal year 1983 against block grant recipi-
ents. Four of these were about the block
grant programs specifically, and, as in educa-
tion, others could have been about activities
supported, in whole or in part, with block
grant funds., HUD officials told GAO that they
had received one complaint about the program
and that it concerned a subrecipient. (See

p. 41.)



icials believe that potential
enforcement problems can be overcome

While few enforcement activities related to
block grant programs were underway, some offi-
cials in each agency expressed concerns about
difficulties that could arise in the future,
At Education, for example, although 6 of the
10 regional officials said that loss of data
describing school districts that were previ-
ously supplied by the districts under the
Emergency School Aid Act program would not
make enforcement generally more difficult, 4
said it would. The four said such data were
useful in conducting investigations or for
general oversight, Headguarters officials
sald that while the data had been useful, such
data could be developed from other sources.
(See p. 47.)

HHS headquarters and regional officials said
that for purposes of establishing jurisdic-
tion over entities alleged to have discrimi-
nated, it is more difficult to identify
whether an entity received block grant funds
than categorical funds. For example, there
are more potential funding sources to identify
and contact at the state level. However,
headguarters officials believe this situation
will improve once federal civil rights staff
gain more experience working with the programs
and state officials., (See p. 49.)

HUD officials in 5 of the 12 local offices in-
cluded in GAO's review ralised concerns about
the states' oversight mechanisms. The 12 of~
fices were not statistically representative
but showed the diversity of local office ex-
perience with the state program, HUD staff in
7 of the 12 offices had visited state agencies
to monitor their programs. In two instances
HUD staff found that at the time of their
visit, the states had not set up oversight
mechanisms. Staff of the other five offices
had reviewed state mechanisms and found that
the state often did not maintain sufficient
documentation to allow HUD to assess the
adequacy of state subrecipient oversight. The
recordkeeping and reporting requirements now
being established by HUD in accordance with
the 1983 legislative program amendments may
alleviate the documentation concerns, (See

p. 44.)
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AGENCY COMMENTS

In commenting on a draft of this report, HHS
said that it presents a fair evaluation of the
data collected, HHS also provided information
updating some of its block grant civil rights
activities. The information HHS provided, as
well as suggestions of a technical nature, was
incorporated into this report where appro-
priate,

Education expressed concern that the report
implied criticism of the Department's activi-
ties. Education emphasized, for example, that
it has not established sgpecific civil rights
enforcement policies or procedures for the
block grant program because the Reconciliation
Act did not include specific civil rights pro-
visions for it. GAO incorporated Education's
suggestions into the report. It was not GAO's
intent to criticize or approve the Depart-
ment's activities but to provide a status re-
port on Education's efforts to enforce civil
rights requirements applicable to the block
grant,

GAQ also requested comments on the draft from
HUD, but the Department did not respond in
time for the issuance of this report. How-
ever, GAO discussed the draft with HUD program
and civil rights officials who said they gen-
erally agreed with the information reported.
HUD also provided other comments of a tech-
nical nature which were incorporated where
appropriate.

Copies of HHS' and Education's comments are
included in the report as appendixes IV and V.,
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INTRODUCTION

The Omnibus Budget Reconciliation Act of 1981 (Public Law
97-35) substantially changed the administration of various fed-
eral domestic assistance programs by consolidating numerous
categorical programs into nine block grants and shifting primary
administrative responsibility to states. Many of these federal
predecessor categorical programs were funded through the states,
which then provided funds to service providers. Typically,
categorical programs provide funding for specialized and for
narrowly defined purposes. Federal agencies administer the pro-
grams through such activities as specifying detailed application
requirements, negotiating awards, monitoring the progress of the
funded activities, and evaluating effects. However, the Recon-
ciliation Act gives states greater discretion, within certain
legislated limitations, to determine programmatic needs, set
priorities, allocate funds, and establish oversight mechanisms.

seven of the block grants are administered by the Depart-
ment of Health and Human Services (HHS), one by the Department
of Education, and one by the Department of Housing and Urban
Development (HUD). The seven HHS programs established by the
Reconciliation Act are Community Services, Low-Income Home
Energy Assistance, Maternal and Child Health Services, Preven-
tive Health and Health Services, Primary Care, Social Services,
and Alcohol, Drug Abuse, and Mental Health Services. The other
two programs are Education's elementary and secondary education
block grant and HUD's state small cities community development
block grant, '

This report is one in a series of reports we are issuing to
provide the Congress with comprehensive information on block
grant implementation.l It describes the statutory civil rights
protections applicable to the block grant programs and compares
the agencies' approaches to civil rights enforcement, including
the states' enforcement role, under the block grant programs and
under cateqgorical programs such as those consolidated into the
blocks,

CIVIL RIGHTS PROTECTIONS APPLICABLE
TO THE BLOCK GRANT PROGRAMS

The civil rights protections applicable to the block grant
programs are contained in both existing civil rights laws as
well as specific provisions in the 1981 Reconciliation Act. For

lother reports issued are listed in appendix I.



aview, we focused on the act's gpecific
five existing civil rights laws which have
1ty to many federal progranms.

: nrlnq c¢ivii rights laws apply generally to
ist e programs. Together, these laws
~annot he denied rmwfir-irmfirm in, or

v funded programs or act1v1tlpq on the
national origin, age, handicap, or in
jrams, sex. Most also provide protection against
in some aspects of employment. These four

-Title VI of the Civil Rights Act of 1964 (42 U.S.C

000d), which prahihxta discrimination by race, color, or
ional origin in any federally funded program or
activity.

sction 504 of the Rehabilitation Act of 1973, as amended
Umm,ﬂe 794), which prohibits discrimination on the
handicap in any federally funded program or

4

3

wwwwww The Age Discrimination Act of 1975, as amended
(42 U.5.C. 6101), which prohibits discrimination on the
basis of age in any federally funded program or activity.

--Title IX of the Education Amendments Act of 1972
(20 U.S.C. 1681), which prohibits discrimination on the
basis of sex under any education program or activity

' . 0 R S e T
receilving deral financial assistance.

The fifth existing civil rights statute, title VIII of the
leht act of 1968, as amended (42 U.S.C. 3601), prohibits
fan in housing, whether or not federally funded, on
of race, color, national origin, sex, or rellg1on.

5 ires HUD to administer its programs in a manner
ereratlvvly furthers fair housing.

Civil

In addition to these existing civil rights statutes, for
of the block programs the Reconciliation Act contains spe-
nundluvrlmlr ion provisions. As shown in appendix II, in
se provisions specifically reference the existing
nguage parallel to them. However, these pro-
cstablish additional protections or set other spe-
sments For some HHS programs and the HUD program,
the program legislation, which the Reconciliation
to authorize the state small cities program, con-
vt ovisions that HUD has interpreted as appli-

cable t. o) t;; i Jes
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The Reconciliation Act does not include any specific civil
rights provisions for either the HHS social services or the
BEducation block grant programs. However, the preamble to each
agency's block grant program regulations states that the civil
rights laws applicable to federal financial assistance apply to
these programs.

Of the six HHS block programs for which the Reconciliation
Act does contailn c¢ivil rights provisions:

--Four programs state that title VI (of the 1964 Civil
Rights Act) applies and the other two have language simi-
lar to title VI prohibiting discrimination on the basis
of race, color, or national origin.

--8ix prohibit sex discrimination, a prohibition which ex-
tends beyond the title IX (of the 1972 Education Amend-
ments Act) prohibition of sex discrimination in education
programs. Title IX is also explicitly cited as appli-
cable for four of these programs.

--3ix explicitly state that the 1975 age act and sec-
tion 504 (of the 1973 Rehabilitation Act) apply.

--Four prohibit religious discrimination.

For these six HHS block programs, the Reconciliation Act
requires states to submit assurances that they will carry out
various requirements established by the act. Such assurances
facilitate federal oversight of state compliance but are not
necessary to enforce civil rights protections. For four of the
block grant programs, those assurances include the act's civil
rights provisions. Civil rights requirements are not included
in the assurances for the community services or the primary care
programs, and there are no assurances for the social services
program. However, the regulations for some of the existing
civil rights laws require assurances which would be applicable
to these as well as the other block programs, including the
social services block grant.

For these six programs the Reconciliation Act also speci-
fies a procedure not required under the existing statutes. Spe-
cifically, when the Secretary of HHS finds that a recipient of
block grant funds has failed to comply with the applicable sta-
tutory or regulatory nondiscrimination provisions, the Secretary
must request the governor to secure compliance. If within 60
days the governor fails or refuses to secure compliance, the
Secretary may proceed with formal enforcement actions, such as
initiating procedures to terminate funds or referring the find-
ings to the Department of Justice for purposes of filing suit,



In addition to acting on referral from HHS, the Reconcilia-
tion Act specifies that for these six HHS programs, the Attorney
General may bring suit if the Attorney General has reason to be-
lieve that a state or entity has engaged in a pattern or prac-
tice in violation of the act's nondiscrimination provisions.
Justice officials told us that this authority is new with regard
to HHS programs but that similar provisions exist in other pro-
grams, such as the Revenue Sharing Program (31 U.S.C. 6720).
Also, the Housing and Community Development Act of 1974, as
amended, contains a similar provision (42 U.S.C. 5309) which is
applicable to the small cities program.z

The Reconciliation Act specifically states that titles VI
and VITII apply to the small cities block grant program, along
with "other applicable laws." States are required to certify to
HUD that the program will be conducted and administered in con-
formity with these provisions and to report to HUD on how the
program was carried out. HUD's regulations for the small cities
program interpret “other applicable laws" as including, among
others, the following:

-~Gection 109 of the Housing and Community Development Act
of 1974, as amended (42 U.S.C. 5309), which prohibits
discrimination on the basis of race, color, sex, Or na-
tional origin in employment and the provision of program
services under any program or activity funded under
title I of the act. The Reconciliation Act also amended
this section to include reference to section 504 of the
1973 rehabilitation act and the 1975 age act.

--Section 3 of the Housing and Urban Development Act of
1968, as amended (12 U.S.C. 1701lu), which in part re-
quires that, to the greatest extent possible under any
project assisted by HUD, low-income project area resi-
dents be employed and trained and project area businesses
be used.

~--Executive Order 11063, as amended, which prohibits dis-
crimination on the basis of race, color, religion, sex,
or national origin in housing provided with federal
assistance and in lending practices with respect to
residential property loans insured or guaranteed by the
government,

2p5 of December 1983 Justice had not initiated any action under
this clause for any of the Reconciliation Act block grant
programs.



TRADITIONAL FEDERAL
CIVIL RIGHTS ENFORCEMENT
RESPONSIBILITIES

Civil rights enforcement is carried out by civil rights
staff located in the Offices for Civil Rights (OCR) in Education
and in HHS and in the Office of the Assistant Secretary for Fair
Housing and Equal Opportunity (FHEO) in HUD. Although states
which receive federal funds have civil rights responsibilities
and are responsible for their subrecipients' compliance, the
states' enforcement role relative to subrecipients has generally
been limited for federal programs. However, states may have
some role under specific federal regulatory or statutory provi-
sions or under state laws or policies. (See pp. 7 to 10.)

In addition to publishing regulations implementing civil
rights protections applicable to their programs, these agencies
per form three primary enforcement activities: complaint inves-
tigations, compliance reviews, and technical assistance. These
activities are usually carried out by staff in each agency's 10
regional offices. 1In addition, HUD has local offices which pro-
vide technical assistance to and conduct on-site monitoring of
fund recipients. ' :

Investigating complaints and conducting compliance reviews
are two major enforcement activities. Agencies receive and in-
vestigate complaints of discrimination in program services or
benefits and in employment. Generally, to investigate a com-
plaint, agencies must determine that the complaint alleges dis-
crimination on a basis prohibited by law (e.g., race or handi-
cap) and that the activity complained about was funded, in whole
or in part, by funds from the agency. Compliance reviews are
self-initiated investigations of possible discrimination by
fund recipients. The subject matter and specific recipients to
be reviewed are selected on the basis of one or more factors,
such as a number of complaints in a particular program area or
against particular recipients, analyses of program beneficiary
data for protected groups, or a high level of agency interest in
a particular area. Reviews are generally broader in scope than
investigations of specific discrimination complaints. During
fiscal years 1980 to 1983, the three agencies reported receiving
about 15,400 complaints and initiating about 3,200 compliance
reviews,

If investigations or reviews identify areas of noncompli-
ance, the agencies first seek to negotiate with the recipient to
obtain voluntary compliance. If voluntary compliance cannot be
obtained, formal enforcement actions, such as initiating admin-
istrative proceedings to terminate funds or referring the case



to Justice for court action, may be undertaken. Comments by
agency officials as well as data reported to the Office of Man-
agement and Budget indicate that formal enforcement actions,
however, are relatively rare. For example, for fiscal years
1980 through 1983 the three agencies reported referring only 29
cases to Justice for judicial enforcement and initiating judi-
cial or administrative enforcement actions in 23 other cases.
However, during this same period the agencies' complaint inves-
tigations and compliance reviews resulted in about 3,000 noncom-
pliance findings, most of which were settled by voluntary means.

The third major enforcement activity is technical assist-
ance, which encompasses a variety of efforts to assist recipi-
ents in understanding and complying with federal civil rights
requirements. FEfforts range from answering mail or telephone
inquiries about nondiscrimination responsibilities and require-
ments to making on-site visits, providing training, and conduct-
ing seminars. Technical assistance may also be directed toward
informing program beneficiaries of their rights.

HUD includes a fourth activity as a major part of its
enforcement ef fort--monitoring. Outside formal, in-depth
investigation or review activities, HUD staff conduct desk
audits of, and make on-site visits to, fund recipients to iden-
tify potential problems and try to resolve them informally.
Formal findings of noncompliance do not result from these moni-
toring efforts.

Each of the agencies also carries out other activities re-
lated to the primary enforcement activities. For example,
agencies negotiate remedial agreements with fund recipients
found in noncompliance. They also monitor implementation of
these agreements and court orders. Agencies also review various
types of data submitted by recipients, some of which are speci-
fically required for civil rights enforcement purposes. For
example, Education requires a sampling of school districts to
report certain data biannually, such as the racial profile of
pupil assignments and disciplinary actions. Other times the
information is more general, such as program applications or
end-of-year reports.

Although agencies may conduct civil rights enforcement ac-
tivities focused on specific federal programs, they often focus
enforcement more generally on recipient activities funded, in
whole or in part, by federal funds. This is especially true in
Education and HHS where recipients often receive funds from
multiple programs. HUD's enforcement is more often program spe-
cific bhecause that agency funds fewer programs and the program
funds are usually used by recipients to support more specific



projects,  However, even HUD's enforcement covers such activi-

ties as employment or requirements for affirmatively furthering
fair housing which may not be directly related to the specific

purpose of the HUD grant funds.

STATE ENFORCEMENT ROLE
\5 USUALLY BEEN LIMITED

States' formal involvement in enforcing federal civil
rights laws applicable to federal financial assistance programs
has usually been limited. When states receive funds and pass
them to subrecipients, states are responsible for signing
assurances that they and subrecipients will administer programs
in accordance with federal civil rights laws and regulations.
However, with some exceptions, the federal agencies have not
required states to be actively involved in federal civil rights
enforcement. For example, states generally are not required to
conduct compliance reviews or provide technical assistance.

States may be informally involved in enforcement, assist-
ing federal agencies on request, or may be formally involved
through various statutory or regulatory provisions. In both
instances, the scope of responsibility is usually limited, and
the federal agency retains authority to intervene directly if it
considers the state action inadequate, States may also carry
out civil rights enforcement activities under state laws.

Education and HHS

Part of the federal financial assistance funded by Educa-
tion and HHS has historically been awarded to state agencies,
which pass the funds to service providers, or subrecipients,
such as school districts and local welfare departments. Conse-
quently, state agencies have traditionally been responsible for
assuring subrecipients' civil rights compliance for certain fed-
eral programs. For example, in the 13 states in our overall
review, about 85 percent of the fiscal year 1981 funding for
categyorical programs consolidated into the HHS block grants
(except primary care) went through the states. Likewise, na-
tionally over 50 percent of the 1981 funding for the education
programs consolidated into the education block grant went
through the states,

According to OCR officials in both agencies, a state's
usual involvement in enforcing federal civil rights provisions
applicable to HHS and the elementary and secondary education
programs has been limited to (1) signing a nondiscrimination as-
surance applicable to the state and any subrecipients, (2) not
awarding federal program funds to subrecipients determined to be



in violation of the civil rights statutes or regulations, and
(3) cooperating with the federal agency in federal investiga-
tions of subrecipients. OCR officials said that states may co-
operate in federal enforcement by assisting in various ways,
such as providing information in investigations or helping to
negotiate remedial agreements with subrecipients the federal
agencies find to be in noncompliance. This cooperation varies
by state and region. HHS officials also pointed out that reme-
dial agreements themselves may include provisions for state
oversight of the subrecipients' implementation of the agree-
ments,

Beyond these types of involvement, states are sometimes
formally required to more actively oversee subrecipients' civil
rights compliance. Under Education's vocational education
guidelines, state agencies must develop methods of administra-
tion to assure compliance by recipients operating vocational
education programs. States must report to OCR annually on their
compliance activities, which must include technical assistance,
analysis of available data, and periodic compliance reviews.

OCR officials said these state activities are in addition to,
not in place of, OCR's own enforcement activities,

HHS' title VI regulations require states or state agencies
applying for funds under certain HHS programs to develop
"methods of administration" setting forth actions states will
take to assure they and subrecipients comply with title VI regu-
lations. These methods differ among states but may include such
actions as providing technical assistance, conducting compliance
reviews, or investigating complaints. OCR officials provided
some historical perspective concerning methods of administra-
tion. For other than education programs,3 OCR previously re-
lied heavily on states' enforcement activities and focused OCR
efforts on assessing the adequacy of states' implementation of
the methods of administration, Officials said that since the
mid-1970's, OCR has taken a more direct enforcement approach
with subrecipients and the existence of these methods of admin-
istration has not reduced OCR activities at the subrecipient
level. OCR officials emphasized that state actions are in addi-
tion to federal activities. OCR does not routinely review each
state's activities. However, when OCR reviews or investigates a
state agency's or subrecipient's title VI compliance, the
methods of administration are among the criteria available to
assess the state's performance.

3gducation programs were administered by the Department of
Health, Bducation, and Welfare until 1980. At this time a
separate Education Department was established.
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y been funded through state agencies and, consequently,
gencies have not had an enforcement role under HUD
; ance programs, However, under title VIII of the Civil
Rights Act of 1968--which prohibits discrimination in housing,
wh :r or not federally assisted--HUD must refer housing dis-
crimination complaints to states and local governments if they
have fair housing laws that HUD deems to be substantially
equivalent to title VIII. As of Augqust 1983, HUD had found the
fair housing laws of 33 states and 115 localltles to be substan-
tially equivalent to title VIII. 1In fiscal year 1983, HUD
ref ed 2,736 housing discrimination complaints to state or
local agencies. This represented 60 percent of the 4,551 title
VIITI complaints HUD received.

States may be involved
under state laws

States may also conduct civil rights enforcement activities
under state laws and policies which provide protections similar
to those of federal civil rights statutes. As noted above, many
states enforce their own fair housing laws. Additionally, many
»s have established human rights commissions or similar
organizations with a variety of enforcement powers. Most states
also have fair employment practices laws and agencies which en-
Force them,

A study conducted for the Department of Health, Education,
and Welfare in 1979 concluded that 12 states had specific non-
discrimination authority similar to federal nondiscrimination
laws and another 27 states had probable authority through sta-
tutes which prohibit discrimination in places of public accom-
modation, a term defined differently by various statutes but
sometimes referring to any place which receives public funds.

Similarly, data from a 1983 study done for the Education
Commission of the States show that 29 states and the District of
Columbia have constitutional provisions and/or statutes prohi-
biting racial discrimination in one or more aspects of educa-
tion, including access to schools as well as broader aspects,



such as administration of programs.4 Three other states have
public accommodation laws which include schools in the defini-
tion of public accommodation or have been deemed to do so by the
courts. The study data also show that enforcement mechanisms
and sanctions vary. For example, one state had no enforcement
mechanism or sanctions, while another had established a human
rights commission and had empowered courts to order cessation of
discrimination and assess penalties.

OBJECTIVES, SCOPE, AND METHODOLOGY

Oour review concentrated on federal agencies' civil rights
enforcement for the block programs and had three objectives.
The first was to determine the federal agencies' civil rights
enforcement policies, procedures, and practices being applied to
block grant programs. We focused on identifying differences be-
tween each agency's enforcement approach for block programs and
for other federal financial assistance programs, particularly
categorical programs of the type replaced by the block grants.
We also determined whether, and to what extent, the agencies
were changing states' roles and responsibilities for enforcing
federal civil rights requirements.

Our second objective was to determine if the agencies had
found civil rights compliance problems regarding recipients'
implementation of block programs. Our third objective was to
determine whether the agencies had encountered any difficulties
in conducting their enforcement activities in relation to block
grant recipients.

Most of our fieldwork was undertaken between May 1983 and
January 1984. The review was done in accordance with generally
accepted government auditing standards. We used three major
sources of information to carry out the three objectives:

--agency headquarters civil rights and program officials
and documents,

--questionnaires completed by each of the agencies'
regional civil rights offices as well as selected HUD
local offices, and

4The study identified one state that had a nondiscrimination
provision expressly applicable to block grant programs. It
provides that, unless already required by federal guidelines or
provisions of a federal block grant, agencies receiving federal
block grant funds must prepare an expenditure plan which
prohibits discrimination on the basis of race, sex, religion,
and age.

10



-—information obtained from officials and case file review
in two of each agencies' regional offices and two HUD
local offices.

Although our procedures were essentially the same for each
agency, they varied at times because of differences in the agen-

es' enforcement programs.

::;:;:;ffﬁﬁa

At each agency's headquarters we interviewed officials from
the ¢ivil rights office and, where appropriate, the Office of
tho 'ral Counsel and reviewed regulations, manuals, memo-
randa, 1 policy issuances to obtain complete information on
the policies and procedures established for the block programs.
[n HUD, because much of the civil rights policy is established
in conjunction with program office policy, we also interviewed
officials of the Office of Commnunity Planning and Development,
which administers the small cities program, and reviewed various
state program reports and documents in that office.

We also asked each headquarters agency for data concerning
the number of block grant enforcement activities, especially
complaint investigations and compliance reviews, that had been
done. 'The agencies did not have this information available in
central files, but HHS and HUD obtained some information from
their regional offices. Education officials said that the data
were not available because the agency does not always identify
all sources of funds received by entities being reviewed or
investigated,

Questionnaires

The questionnaires solicited the official views of HHS,
Education, and HUD regional civil rights offices and of selected
HUD civil rights local offices concerning federal and state en-
forcement responsibilities in relation to their agencies' block
and categorical programs. Almost identical versions of the
questionnaire were used for the three agencies, although each
was tailored somewhat to special characteristics in the agen-
clies' e ‘cement approaches or assistance programs. Questions
focused on (1) federal and state responsibilities for specific
civil rights activities--especially complaint investigations,
compliance reviews, technical assistance, and FHEO's local
of i monitoring, (2) the extent and results of the offices’
cxpericences with block grant programs, and (3) comparisons of
those experiences with experiences under categorical programs.

We pretested drafts of the questionnaires at Education and
(1S regional civil rights offices in philadelphia and New York
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and at HUD regional and local offices in Philadelphia. After
making changes based on those tests, the questionnaires were
sent to the directors of these agencies' 10 regional civil
rights offices and to the FHEO directors in the 12 HUD local
offices responsible for the 13 states included in our overall
block grant review. The 13 states are: California, Colorado,
Florida, Iowa, Kentucky, Massachusetts, Michigan, Mississippi,
New York, Pennsylvania, Texas, Vermont, and Washington. The 12
sampled local offices are not statistically representative.
However, they provided information showing that the offices had
a variety of experiences with the state small cities program.
For example, one office had no experience with the program be-
cause the state had not opted for it, while another local office

had nearly completed a monitoring cycle for the program.

A detailed description of the gquestionnaires' content,
source of information, and method of administration is provided
in appendix III.

Regional office visits

To better understand agency procedures and practices and to
obtain examples of investigations and reviews of block grant re-
Lipientq, we visited the HHS and Education regional civil rights
offices in Dallas, Texas, and Atlanta, Georgia, as well as HUD's
FHEO regional offices in Fort Worth, Texas, and Atlanta and
local offices in pallas and Louisville, Kentucky.

Our work was not designed to be projectable to all of the
agencies' offices or to fully review the visited offices' en-
forcement programs. The offices were selected because they were
among the agencies' largest regions in terms of caseload and/or
the regions' questionnaire responses indicated areas of interest
for follow-up. Also, HUD's local office in Louisville, which is
part of HUD's Atlanta region, had had considerable experience in
monitoring one state's program. The offices selected also pro-
vided some geographic distribution, especially because we had
already met with officials in the agencies' New York and Phila-
delphia offices during the questionnaire pretest.

At each office visited, we discussed general enforcement
responsibilities and procedures with the office's director and
staff. We also discussed officials' perceptions of their roles,
responsibilities, and experiences concerning block grant pro-
qr ms and reviewed available block grant case files to determine
if any compliance problems had been found concerning block
grant program implementation.

The scope and methodology used in our field office work
varied somewhat among agencies as described in appendix III.
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STATE CIVIL RIGHTS ENFORCEMENT

RESPONSIBILITIES LARGELY UNCHANGED

UNDER BLOCK GRANTS

The Reconciliation Act was, with some exceptions, silent
concerning states' civil rights enforcement responsibilities
and, unlike other aspects of block grant management, additional
¢ivil rights enforcement responsibilities generally have not
been delegated to the states. There are, however, differences
in the extent to which HHS, HUD, and Bducation have involved
states in the block grant civil rights enforcement process
beyond the states' traditional role in this area.

States have not been given an expanded enforcement role
under the HHS block grants, although HHS plans to explore this
possibility. 1In contrast, HUD has established a specific
oversight role for states in response to provisions contained in
the Reconciliation Act and has given states flexibility to
interpret some statutory requirements. This state role does not
alter HUD's responsibilities for investigations and reviews or
for determining recipients' civil rights compliance. The
Reconciliation Act did not contain any provisions concerning
state (or federal) civil rights responsibilities under the
Bducation block grant program, and Education has not changed
state responsibilities under the program.

HHS HAS NOT ASSIGNED ADDITIONAL
RESPONSIBILITIES TO THE STATES
BUT PILOT PROJECT IS PLANNED

HHS considered giving more civil rights enforcement
responsibilities to the states, but did not. However, HHS is
planning to explore ways to increase the states' role in some
aspects of civil rights enforcement,

In December 1981, the OCR block grant task force recom-
mended that HHS study alternatives for increased state roles in
complaint investigations and compliance reviews. HHS' Office of
the General Counsel concluded that, although under the civil
rights statutes HHS could not delegate authority for making
final determinations of compliance, some kinds of responsibili-
ties could be delegated to the states. In a March 1982 memo-
randum to QCR's Director, HHS' Assistant General Counsel for
civil rights matters stated that where the statutes are silent,
as they are with respect to investigative authority, the Depart-
ment may, within limits, delegate responsibilities. He pointed
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oul that any delegation must limit discretionary power, espe-
cially where the delegation would result in recipients policing
themse lves, | However, OCR's Deputy Director for Program Opera-
tions told us that OCR decided to kecep states' responsibilities
the same [ov both block and categorical programns because an QOCR
survey as well as other studies showed that most states did not
have the organization or stafl needed to enforce federal civil
rights laws, Further study 1s planned as discussed on pade 15,

Most regionsg pe
rw‘pun 1th|t1
althouqn pere

rcff1v<>mutfxt@
unchanged

Oflicials in all 10 regions told us that states' responsi-
bilities under the HIS block grant programs for taking actions
to assure compliance with civil rights laws were the same as
thosce under udLqunLcal programs, However, they had various
opintons regarding the details of those responsibilities:

--kight regions said states must take actions specified by
federal laws and regulations.

--0One sald states must take action, but the states can
determine which actions,

--0One saild states do not have to take any actions.

The reasons for the different opinions among regions were not
always clear. However, all regions said their responses were
based at least in part on title VI methods of administration
which, as discussced on page 8, vary among states.

Some regionsg did see some differences in states' responsi-
biiities for hlock grants. Of the eight regions that responded
that states must take federally specified actions, three said
these actions were somewhat different for block and categorical
programs.  An official in one of the three regions explained
that under the block grant philosophy, states have discretion in
how they assure civil riqhtﬂ conmpliance. Another region's offi-
clal saw state responsibilities essentially the same under the
two programs, but said that state civil rights responsibilities
ander the block grant programs are not clearly defined. An

I'rhe memorandum also said, however, that the Department's abili-
ity to delegate enforcement regponsibilities may be limited in
thosoe cases where the existing civil rights regulations assign
responsibilities, such as complaint investigation responsibili-
ties, to the Sccretary. The memorandum suggested that any such
delegations be incluaded in regulations.
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official from the third region said that he was nob sure whether

title VI methods of administration apply to block grants and
congsequently was "not sure" whether acticons requived under cate-

goricals were requirved under the block grants.

The OCR Deputy Director fory Program Operations told us that
during training sessions held early in 1983, the rvegiong were

totd that title VI methods of administration do apply to the
bhlock programs. e said even if some regions were still unsure

about state responsibilities at the time of our e ldwork, much
discussion has taken place between headquarters and regional
officials since that tiwme. In addition, guidance sent to OCR's
regions in October 1983 concerning state-level compliance re-
views outlined the types of activities states would be helid ac-
countable for.

Pilot project planned to explore
increased state involvement

OCR is planning a pilot project to test new methods for in-
volving states in block grant program complaint and compliance
review activities. The project was recommnended in December 1981
by the OCR block grant task force which suggested that several
formats or prototypes for state involvement be tested. For
exanple, the task force set out three complaint investigation
approaches giving states progressively expanded roles, ranging
from the state and OCR Jjointly investigating complaints and OCR
making compliance determinations to the state conducting the in-
vestigation and determining compliance, subject to OCR review.

The task force report said that these approaches will allow
more state pavticipation, which would facilitate one of the
wa jor underlying principles of the block grant legislation, the
return of programmatic and administrative control of programs to
the states. 0OCR officials explained that they do not anticipate
developing a single model for state involvement in block grant
civil rights enforcement and that under the pilot project, OCR
will retain final respounsibility for civil rights enforcenent.
NCR will review states' investigations and rewedies to ensure
they meet. OCR standards. Should a state not fulfill its obliga-
tions, OCR will reassume those responsibilities.

A OCR official said states will be selected for the proj-—
F the resources they have available for civil

ect on the basis of
rights enforcement and the comparability of state laws, execu-
tive orders, and policies with federal statutes and regula-
tions. The range of activities finally agreed upon will also
depend on OCR's view of each state's capabilities and willing-
ness to accept responsibility for those activities. OCR offi-
cials sald that states' reactions have been favorable, although
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out. their grants in accordance with federal re-

administrator's manual, which HUD issued in
August tes tl in certifying that it will comply with
applicable civil rights laws, the state is assuming a "specific
legislative mandate" to enforce the provisions of those laws
ar ‘ by is assuring that state and subrecipient methods of

- i adequate to meet the requirements of the
brding to the manual, state responsibili-

-—assuring the state and its subrecipients conduct the
programs in a nondiscriminatory manner,

-—ensuring subrecipients take affirmative actions to hire
low~income residents of project areas and project area

rms,

~-maintaining records documenting the state's compliance
and establishing similar recordkeeping requirements for
subrecipients,

--conducting performance reviews to determine if sub-
recipients meet civil rights program requirements, and

--reporting annually to HUD on compliance with the state's
¢ivil rights certification.

As with requirements in non-civil-rights areas, the manual
s not set forth the specific actions necessary to carry out
356 1 onsibilities but includes guidance and suggestions for
how states can carry them out. For example, the manual speci-
fies that states must review subrecipients, but does not estab-
lish required time frames or content or specify that the reviews
be on site. It does set out suggested scope and methodologies
for such reviews, as well as suggestions for technical assist-
ance and monitoring activities, and it provides a monitoring

st which states may use in overseeing subrecipients'

2Civil rights is only one of the subjects included in the 1981
iliation Act's certification, reporting, and review re-—
ents.  In interpreting and implementing these require-
HUD has applied the same philosophy to all subjects--to
.re nothing of states not specifically required in the
statute--and has issued civil rights guidance as part of its
overall state program guidance.

’
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Rﬁqimnml and local office officials told us that they

1 that the states were responsible for overseeing sub-
: FHEO had not required states to use any
to carry out their civil rights oversight

requirements it established for other CDBG recipients,3
including

records on and reporting civil-rights-
specified by HUD,

‘‘‘‘‘‘ ~taking affirmative action to further fair housing,

-~taking affirmative action to facilitate use of minority-
owned businesses, and

-—~complying with regulations implementing the nondiscrimi-
nation provisions of section 109 of title I.

HUD's guidance encouraged the states to take similar
tor 1hw small cities program. For example, recordkeeping
: i state program was similar to that required for
“he CDBG entitlement program., Also states were in-
they could follow the section 109 regulations as a
0 wwuld consider acceptable for meeting their sec-

sonsibilities. The Secretary of HUD also encouraged
rity-owned businesses.

As a result of the 1983 legislative amendments, however,
additional qutrom@nth have been established for states. The
amendments require that, beginning with fiscal year 1984 funds:

— o

Sta

es affirmatively further fair housing.

¥ thu Housing and Community Development Act of 1974

1 the Community Development Block Grant (CDBG), which
STER federally administered programs. Two of these
W“ru the CDBQ entitlement program--under which large

1 funds on a formula basis for community

tivities--and the federally administered small
program--~under which small cities received funds on a
titive basis. The 1981 Reconciliation Act amended title I
ve the states the option to administer the small cities
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--States obtain certifications from their subrecipients
stating that the subrecipients will administer their
small cities grants in conformity with title vI and
title VIII and that they will affirmatively further fair
housing.

--applicable provisions of title I of the Housing and Com-
munity Development Act of 1974 and other federal laws
apply to state program activities in the same manner and
to the same extent as to activities conducted by entitle-
ment cities under their HUD grants.

The amendments also required that HUD establish uniform record-
keeping and reporting requirements for the state program.
According to officials from FHEO and HUD's program office, the
requirements under consideration include civil rights informa-
tion. (See pages 46 and 47 for further discussion of these
requirements.)

Optional state compliance role

HUD has also established criteria under which states may
elect to assume the Secretary's responsibility for assuring com-
pliance with title VI and section 109. According to FHEO offi-
cials, however, states have shown very little interest in this
option.

Although HUD's regional offices are responsible for doing
compliance reviews and complaint investigations of the states
and their subrecipients, under this optional program a state may
elect to take on the subrecipient compliance review (but not
complaint investigation) responsibility itself if it meets the
following criteria:

--has a fair housing law substantially equivalent to
title VIII,

~--does not have any civil-rights-based court or adminis-
trative actions pending against it and has not had any
for the past 5 years,

--develops a written description of the state's capability
to conduct the required compliance activities, and

--does not have the compliance function located in the
program-administering office,

The state administrator's manual sets forth reguirements
for meeting each criterion. If a state elects and is approved
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responsibilities, FHEO will conduct compli-
ance rev. state, including reviewing a sample of sub-
recipients, bt 2termine whether the state is complying with
requi en b und with civil rights laws and is administering the
program in a nondiscriminatory way.

to assume

compliance
vs OfF the

NO DED STATE ENFORCEMENT ROLE
UNDER EDUCATION BLOCK GRANT

According to OCR officials, because the Reconciliation Act
did not require them to, OCR has not established civil rights
i for states specifically for the block grant pro-
Headquarters officials said states' responsibilities, as
‘lend on page 7, have not changed for the block grant pro-
n compared to categorical programs. Regional officials gen-
onally confirmed that they perceive state responsibilities to be
the same for block grant and categorical programs.

ition OCR officials pointed out that states do not have
any c¢ivil rights duties under the block grant not already re-
quired by regulation. That states have no unique role under the
block grant was emphasized to OCR regional directors in a June
1983 memorandum from the Assistant Secretary for Civil Rights.
It noted that:

-

"The Congress never intended to diminish Federal
civil rights responsibilities. ([The] Chapter 2

'k grant] does not diminish OCR jurisdiction or
responsibility, although neither law nor regulation
prohibits States [rom tdklng actions to promote and
protect civil rights

ration is encouraging a greater voluntary commitment
from the states in their participation in enforcing civil rights
laws. Fducation is developing memoranda of understanding to be
signed by Bducation and individual states specifying cooperative
activi 5, such as allowing each other access to complaint in-
vestigation files (within limits of the Privacy Act and other
laws) 1id consultation during state- or QCR-initiated complaint
investigations and complianc@ reviews. However, according to a
n for the Assistant Secretary's office and the Direc-
s Fnforcement Division, Education officials never
giving states a specific role under the block grant

Most regional officials said that they perceive state re-
sponsibilities to be the same for both the block grant and cate-
g Lcal prmqr ms, althwuqh regions differed somewhat in their
: ] ‘ those responsibilities. For example, 7 of Educa-
tion's 10 |wq10n‘ told us that states' responsibilities under
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o block grant for taking actions to assure they and subrecipi-
ents do not discriminate were the same as those under categori-
oF prOQram%‘ However, they had various opinions regarding the
of those responsibilities. While the reasons for their
s varied, officials from six regions said they based

: sponses on states' vocational education methods of ad-
ministration. Three regions said they perceived some differ-
ences in state responsibilities between programs or were unsure
about state responsibilities under one or both types of pro-
grams.,

CONCLUSION

The Reconciliation Act was, with some exceptions, silent
concerning state civil rights enforcement responsibilities. The
three agencies have not delegated civil rights investigation or
review responsibilities or authority for determining recipients'
¢civil rights compliance to the states under the block grant pro-
grams. Under current Education and HHS policies, the state role
under block programs is the same as it is for other programs
funded through the states. HUD, however, under provisions of
the Reconciliation Act, has established a specific civil rights
oversight role for states. Because HUD programs have not tradi-
tionally been funded through the states, this role is by defini-
tion both new and limited to the HUD state small cities program.
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CHAPTER 3

FEDERAL AGENCIES RESPONSIBLE FOR

BLOCK GRANT CIVIL RIGHTS ENFORCEMENT

BUT APPROACHES DIFFER

wuvm] rxghtu cnforgpm@nt pproaches to these pro-
v, there are differences in the extent to which

HHS is developing block-specific policies to implement the
litional protections and procedures required for some block
programs by the 1981 Reconciliation Act. HUD, while not chang-
ing its policies concerning complaint investigations and com-

Education
has not made any distinctions between types of programs in its
enforcement approach.

Generally, regional and local office officials indicated
Ffices were carrying out civil rights policies as de-

3 by headquarters. There were, however, some indications
¢ certainty about their responsibilities toward program sub-
Prmd1p1f41tnu

HHS ENFORCEMENT PROCEDURES
UNCHANGED FOR BLOCK PROGRAMS

Generally, HHS' civil rights enforcement procedures are
the same for both block and categorical program recipients.
HHS regions operated under interim procedures pertaining to
~ant. enforcement until March 1983 when procedures for
noncompliance findings to the governor, as reguired
> Reconciliation Act, were issued. As of May 1984 HHS had
not yet issued regulations for the Reconciliation Act protec-
tions against sex and religious discrimination. Although HHS
icials do not believe that lack of regulations has signifi-
1t!y hindered their enforcement activities, they said limited
*hnlhu] assistance and no compliance reviews about sex and
cligious discrimination would be conducted until the regula-
ltwhﬁ are lssued.
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Regions indicate block grants did
not change their responsibilities

IIHS regional offices said that they perceive their respon-
gibilities to be the same under both block and categorical pro-
grans. With one minor exception, all 10 regions indicated that
they are responsible for performing the same enforcement
activities--including investigations, reviews, technical
assistance, and related activities--for block and categorical
programs.

11iiS regional officials said that the emphasis in their en-

forcement activities changed since block grant implementation.
Six regions reported increased emphasis on technical assist-
ance, six on negotiating remedial agreements, and two on con-
ducting compliance reviews. However, 8 of the 10 regions re-
ported that the changes were not attributable to block grants,
and the other 2 said they were only partially attributable to
hlock grants.

Seven regions also reported that block grants had not
changed the amount of attention they devoted to state recipi-
ents or subrecipients. However, three reported an increase in
one or more activities, usually technical assistance, at the
state or subrecipient level as a result of block grants. No
regions reported any decrease. Also, officials from about half
the regions indicated there were no differences in the methods
the regions use to carry out the major enforcement activities
related to block grant and categorical grant recipients.

Interim enforcement procedures
guided HHS activities

In February 1982, HHS OCR formally issued interim enforce-
ment procedures to be followed concerning block grant recipi-
ents until specific procedures for block grant investigations
and compliance reviews were developed. OCR's Director and its
Deputy Director for Program Operations told us that these pro-
cedures had, in fact, been followed since October 1981 when the
Reconciliation Act was enacted.

Basically, when block grant funds!l were involved, the
procedures were as follows:

lsocial services block funds were to be treated as nonblock
funds because the Reconciliation Act contained no special
nondiscrimination provisions for this program.
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--1f complaints were received against entities that re-
ceived only block grant funds, the investigation was
delayed pending development of block grant procedures.

--T1f complaints were received against entities that re-
ceived both block program and other HHS funds, existing
investigation procedures were to be used. However, of-
ficial correspondence concerning OCR's financial juris-
diction would not mention block funds, and findings of
noncompliance were to be discussed with headquarters
before formal letters of findings were issued.

--No compliance reviews of block grant recipients were
to be started. (If reviews were underway, regions were
to contact headquarters for guidance.)

--Regional offices were not to initiate contacts with
governors' offices or state agencies concerning block
grants, and responses to states' inquiries were to be
coordinated with headquarters.

With regard to complaints, OCR headquarters and regional
officials said that no complaints were received alleging dis-
crimination by entities that received funds only from the block
grants covered by the interim procedures. Therefore, no inves-
tigations were delayed due to these procedures. Also, data
provided by HHS, as well as information we developed from re-
gional files, showed that complaints about entities which re-
ceived both block and categorical funds had been investigated.

No compliance reviews focusing on block grant programs
were scheduled until fiscal year 1984. However, officials in 7
of the 10 regions reported that they had been performing re-
views of block grant recipients. The activities covered in
these reviews may have been supported in whole or in part with
block grant funds. Two of the three that had not performed
reviews cited lack of opportunity or resources, not the interim
procedures, as the reason. The other cited lack of procedures
for referring findings to governors and for the sex and reli-
gion provisions. Staff in one region said that there were
three compliance reviews underway at the time the policy was
issued, but they checked with headquarters for guidance and
then continued; there was no real delay. The regional director
of another office told us that the region chose entities for
compliance reviews without regard to whether they received
block grant funds.

According to the executive director of OCR's block grant
task force, these procedures were rescinded in March 1983.
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nuqinnlmg in December 1982, OCR conducted regional training

rses concerning a revised investigative procedures manual,
March 1983, which included procedures for referring £1nd~
ings against block grant recipients to the governors.,

Block grant civil rights
regulations not 1ssued

HHS has drafted regulations implementing the block-
rific c¢ivil rights provisions. On February 22, 1983, HHS
1t these proposed regulations to the Department of Justice
and the Equal Employment Opportunity Commission for review and
comment under Executive Orders 12250 and 12067, respectively.2
“ >f May 1984, the Commission had approved publication of the
't regulations, but discussions between HHS and Justice were
still underway. Neither HHS nor Justice officials would dis-
close what problems, if any, were delaying Justice's approval
of the regulations. However, in June 1984 Justice officials
told us they were working with HHS to expedite issuance of the
regqulations.

An HHS General Counsel official as well as OCR headquar-
ters officials said that the lack of regulations concerning the
sex and religion provisions had had no practical effect on
OCR's enforcement program. According to OCR's Director, OCR's
policy is to investigate complaints under the block grants' sex
and religion provisions in the same manner as any other com-
»laint and to take action if noncompliance is found. However,
as of March 1984, OCR officials said they had received no com-
plaints of sex or religious discrimination for those block
grants which provide such protections,

HHS' Associate General Counsel for Enforcement noted that
without regulations it is possible that the "effects" test3
could not be used, but emphasized that currently this issue
would have an impact only in the rare instance that a finding
of noncompliance were taken to court to obtain a judicial
remedy. Over the long term, however, if no regulations were

2ynder these orders Justice and the Commission are responsible
for coordinating implementation of civil rights laws, includ-
ing reviewing federal agencies' civil rights regulations.

3rhis test can be applied for some civil rights provisions,

15 title VI, because the regulations for those provisions
MLLflCd]ly state that recipients can be found to be in

if their actions have a discriminatory effect, even
actions were nondiscriminatory on their face.
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issued he said OCR's negotiating position in the process of
convincing recipients to voluntarily comply (without formal
enforcement) might be weakened if recipients believed they
could not be taken to court because of an "effects-type"
violation.

We also discussed with an HHS General Counsel official
whether possible differences in interpretations of the race,
color, or national origin protections could affect enforce-
ment. Provisions in two of the HHS block programs parallel
that in title VI prohibiting discrimination on the basis of
race, color, or national origin but could be interpreted dif-
ferently than provisions in the other Reconciliation Act block
programs that specifically reference title VI. For example,
with certain exceptions, title VI excludes discrimination in
employment while the Reconciliation Act provision does not ex-
clude employment discrimination.

Aaccording to OCR's Director and other OCR and General
Counsel officials, one subject under discussion between HHS and
Justice concerning the regulations is whether the more general
Reconciliation Act provisions concerning race, color, and na-
tional origin should be interpreted as "equivalent" to title VI
or be interpreted more broadly. The officials pointed out,
however, that, regardless of the interpretation ultimately
used, employment discrimination is prohibited for employers
with 15 or more employees by title VII of the Civil Rights Act
of 1964 (42 U.S.C. 2000e), and that HHS would refer most em-
ployment discrimination complaints to the Equal Employment
Opportunity Commission, which administers title VII.

Although HHS OCR and General Counsel officials believe the
lack of regulations has not significantly hindered their over-
all enforcement efforts, technical assistance and compliance
reviews concerning the sex and religion provisions are not be-
ing performed pending issuance of the regulations. Regions
have been instructed to initiate compliance reviews and techni-
cal assistance concerning the block grant programs in fiscal
yvear 1984. However, reviews will not address sex and religious
discrimination, and officials said technical assistance about
these subjects would be limited and would include only general
guidance, such as telling recipients to ensure their program
policies and eligibility criteria are not discriminatory.

officials responsible for establishing regional guidance
for block grant technical assistance and compliance review
efforts told us that regulations would establish specific ad-
ministrative and procedural requirements for recipients and
that most technical assistance and compliance reviews would
focus on those requirements. For example, when issued, if the
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--gign nondiscrimination assurances concerning sex and
religion,

~--notify program beneficiaries of the new protections
through publications, posters, etc., or

--maintain data useful for determining compliance with
these provisions, if so instructed by HHS.

In July 1984, the Director, OCR, reconvened the OCR block
grant task force and charged it with developing input for re-
visior >f the proposed block grant regulations. According to
or, the task force's priority will be to develop spe-
cifie policy guidance on sex and religious discrimination

issues for use in connection with fiscal year 1985 compliance
reviews.

Referring noncompliance
findings to the governor

Although HHS has not significantly altered its enforcement
procedures, the 1981 Reconciliation Act requires that, for six
of the seven blocks, HHS refer findings of noncompliance to the
governor. The governor is given up to 60 days to obtain volun-
tary compliance. HHS has also decided to use this procedure
when the recipient receives funds from the seventh program,

80 1l services. HHS has established basic procedures for im-
e 1iting this policy and was working with individual states

1blish specific agreements. However, at the time of our

f Ty

§ 'k, HHS had not referred any findings to the governors
hecause none had reached that stage in processing.

According to HHS OCR officials, regional offices were in-
structed to implement the referral procedures in March 1983.
Under these procedures, the governor is sent a letter of noti-
fication along with a copy of the warning letter sent to the
ipient found in nmncwmpliance.4 OCR offers both the gover-
and the recipient technical assistance in formulating a
plan. If the governor submits a proposed
Y the 60-day period, the regional OCR has 15 days
to review it and respond. (The 60-day period does not include
time used by OCR in reviewing proposals.)

it

4The letters of warning are sent to the recipient prior to the
formal notification of noncowpliance.,
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If the proposed remedy meets OCR standards, OCR will in-
corporate it into a negotiated agreement between OCR and the
recipient, If the remedy is unacceptable, OCR will notify the
governor and explain the reasons for the determination. The
governor may then revise the proposal and resubmit it to OCR if
time still remains within the 60-day period. If the governor
is unable to develop a satisfactory remedy within the 60-day
period, OCR again undertakes efforts to obtain compliance.

HHS OCR's Deputy Director for Program Operations told us
that no firm policy had been established concerning which
findings of noncompliance against block grant recipients would
be referred to the governor. HHS' Associate General Counsel
for Enforcement said the wording in the Reconciliation Act is
somewhat ambiguous. However, he indicated that findings deal-
ing with activities for which block grant funds were the only
federal funds would be referred to the governor. Those find-
ings dealing with activities where no block grant funds were
involved would not be referred, even if the entity received
block grant funds for other purposes. He said the main ambigu-
ity exists where the activity was funded by both block and
categorical funds--i.e., where OCR could establish jurisdiction
without citing the block grant funds. The OCR Deputy Director
said that HHS has not had experience under the referral provi-
sion. He said OCR procedures require that regions submit all
potential findings of noncompliance to headquarters before
letters of warning are sent and that headquarters will decide
on a case-by-case basis whether to refer cases to the gover-
nor. The block grant task force, reconvened in July 1984, has
been charged with developing a policy concerning whether to
refer to governors noncompliance findings concerning activities
receiving both block grant and nonblock funding.

In April 1983, OCR began making arrangements with the
ates to implement referral procedures, asking governors to
ignate liaisons who would be contacted by the appropriate
ional OCR directors. This was described as "an essential
first step in establishing an effective working relationship
and ensuring an effective compliance effort." At the time of
our fieldwork, all governors had appointed liaisons, and OCR
regional representatives were meeting with these liaisons and
helping to establish procedures by which the block grant find-
ings of noncompliance would be resolved by the governors.
Although HHS OCR will offer advice on reaching compliance, the
final procedures used will be determined by the governors. All
agreements reached during these discussions will be confirmed
in either a letter from the OCR regional manager to the gover-
nor or a formal memorandum of understanding.
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OCR officials believe the referral procedure will not sig-
nificantly extend the time involved in resolving noncompliance
findings over that of nonblock programs and added that the
governor's involvement may increase the success of negotia-
tions. Further, the block grant procedures are not signifi-
cantly different from procedures established in May 1983 for
other programs that flow through the states. Under these pro-
cedures, when a state agency's subrecipient is found in
nonconp liance--and the state has not caused the noncompliance
by state policies or other means—--the state agency responsible
for the funds is notified and given a fixed number of days to
obtain the subrecipient's voluntary compliance. An OCR offi-
cial told us that usually OCR allows between 30 and 60 days.
I[f the state agency is then unable or unwilling to bring the
subrecipient into compliance, the state agency is also cited
for noncompliance.

ASPECTS OF HUD'S ENFORCEMENT ARE
DIFFERENT FOR THE STATE PROGRAM

In many respects, HUD's civil rights enforcement approach
for the state-administered small cities program is the same as
for other CDBG programs. However, under the state-administered
program the focus of local office technical assistance and
monitoring has shifted from the substate to the state level.

Although, at the time of our fieldwork, HUD officials gen-—
erally understood their responsibilities, they also indicated
some confusion about them under the program, especially con-
cerning subrecipients. In June 1984 FHEO provided training to
local offices. :

Procedures for reviewing
state certifications

Certification and review requirements for the state small
cities program are similar to those for other CDBG programs and
are being administered in a similar manner. The Reconciliation
Act requires states to submit certifications, including civil
rights certifications, to HUD and report on the use of funds
and how such use related to program objectives. HUD must re-
view each state's program at least annually to determine
whether the state has carried out its certifications and is in
compliance with applicable laws, including civil rights laws.

HUD must accept a state's certification as a prerequisite
for the state to obtain funds. According to FHEO guidance,
states' first year certifications "will generally be accepted
on their face" unless HUD has independent information that
would cause it to question them. Reviews of subsequent years'
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rations will consider states' performance, including

s' reviews of local government administration methods and
actual results achieved from activities funded through
‘ According to the Director of the State and Small
revi@ws have not resulted in the non~

Regional office role unchanged
under state program

Under HUD's civil rights enforcement program, the regional
FHEOs are responsible for investigating all complaints against
HUD-funded recipients, investigating title VIII complaints,
conducting compliance reviews of recipients, and carrying out
other related activities, such as monitoring remedial agree-
ments which result from investigations and reviews. Under the
: dtUwaﬂmannLnred small cities program, regional office re-

il BE are unchanged with respect to substate recipi-
onta and now also apply to state recipients.

FHEO regional offices are responsible for investigating
all civil rights complaints about the state program, whether
they are filed with HUD or the states. If a state receives a
¢ivil rights complaint about either the state agency or a sub-
recipient, the state is required to forward the complaint to
the FHEO regional office for investigation. Also, FHEO re-
gional offices are responsible for compliance reviews of the
state program at both the state and subrecipient levels. How-
ever, as of April 1984, FHEO was still developing procedures
for such reviews.

Focus of local office
activity at state level

v both the state~administered small cities program and
other CDBG programs, the FHEO local office responsibilities
include on-site monitoring and technical assistance. Under the
iministered program, these activities are focused at the
> level, whereas under the CDBG entitlement program the
local office deals directly with the grantee city.

unc

Monitoring reviews assess whether recipients are carrying
activiti in conformance with their civil rights certifi-
5 but are not as indepth as regional office compliance
If problems are found, actions, such as placing con-

val of the next year's grant, may be taken.
findings of noncompliance are not made on the
monitoring visits. If unresolved problems are con-

S ‘ ignificant, they are referred to the regional office,
which may conduct a formal compliance review. Technical
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assistance is given in response to requests from recipients.
schnical assistance, also an integral part of monitoring, is
>n to help avoid or correct problems identified during moni-
ring visits. In fiscal year 1983, HUD local offices con-

:d 1,511 monitoring visits to CDBG recipients, including
city-level recipients of the federally administered small
ies program. Under the state program, monitoring reviews
will not be routinely conducted at the city level, but will be

done at the state level.

FHEO headgquarters guidance issued in August 1982 provides
that the primary role of the FHEO local office is to assist
states in assuming their new responsibilities under the state-
administered small cities program. The guidance also empha-
sizes the importance of technical assistance, which is to be
provided throughout the program, and that monitoring and tech-

11 assistance should be carried out in a mutually supportive
manner .

Additional guidance, issued jointly by program and FHEO
headquarters offices in September 1982, also provides that
monitoring reviews be made at the completion of each of four
phases of a state's program implementation cycle: fund dis-
tribution, local implementation, state review of its sub-
recipients' performance, and the submission of the state's
per formance report.> According to the guidance, civil rights
monitoring reviews are intended to ensure that the state pro-
gram is being carried out in conformance with the civil rights
requirements and that the civil rights certifications are being
met. For example, the local office will determine whether the
recordkeeping requirements a state has developed for its sub-
recipients provide the state sufficient information about the
subrecipients' compliance with civil rights requirements and
whether a state's recordkeeping provides a sufficient data base
for the state to report to HUD regarding whether it has met its
¢ivil rights certification.

The September gulidance emphasized monitoring at the state
level. It provided that the state's subrecipients may be moni-
tored by HUD on site only if information developed during a
state-level monitoring review indicates possible problems at
the subrecipient level which can only be resolved through an
on-gite visit. Local offices must consult with headquarters
before making such visits.

SGuidance was revised in fiscal year 1984 to require at least
two visits per year. Where possible, FHEO staff and program
office staff conduct joint visits, but the FHEO staff is not
required to follow this monitoring schedule precisely.
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Some regional and local officials
are unclear about responsibilities

Most regional officials said that they see their responsi-
bilities under the CDBG entitlement program and the state pro-
gram to be the same. However, some officials made exceptions
rcerning their responsibilities for state program sub-
recipients.

als indicated that the state program had not caused
in the focus of the regions' overall enforcement
Officials in all 10 regions told us that their level
of effort complaints, compliance reviews, and negotiating
remedial agreements had not changed since the introduction of
the state-~administered program. Most also reported no change
in attention to city-level activities, although two reported a
decrease in attention to city-~level compliance reviews.

offici
any change

program.

Officials indicated that although regional responsibili-
ties are basically the same under the CDBG entitlement and
state-administered small cities programs, there is some uncer-
tainty about the scope of responsibilities relative to subre-
cipients. Officials in all 10 regions said that with respect
to both CDBG entitlement recipients and state-level state pro-
gram recipients, they are responsible for investigating com-
plaints, conducting compliance reviews, and negotiating and
monitoring remedial agreements developed in response to noncom-
pliance findings. However, officials said they were not re-
sponsible, or were not sure they were responsible, for some
activities with respect to state program subrecipients:

--With respect to complaint investigations, one region's
responding official believed that all substate enforce-
ment, including investigating complaints about subrecip-
ients, was a state responsibility. He also said, how-
ever, that he would check with FHEO headquarters before
referring any complaints about subrecipients to a state.
Officials in another region, although recognizing a
respongibility to conduct investigations of subrecipi-
ents, believed that states should be given a chance to
resolve such complaints informally before HUD begins an
investigation.

--With respect to compliance reviews, one region's re-
sponding official said, as he had concerning complaints,
that all subrecipient enforcement was a state responsi-
bility, so the region would not do compliance reviews of
subrecipients. Another said it would do such reviews
only 1f the state requested it.
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~--With respect to negotiating and monitoring remedial
agreements, officials in four regions responded that
they are not responsible for negotiating these agree-
ments with subrecipients, and six said that they are not
regponsible for monitoring such agreements with sub-
recipients.

Generally local office officials confirmed the change in
focus for monitoring the state—-administered program. However,
they also indicated some confusion about responsibilities with
regpect to subrecipients. For example, 10 offices said moni-
toring and technical assistance had decreased at the subrecipi-
ent level. Seven and six offices, respectively, also reported
that their general level of effort in both monitoring and tech-
nical assistance had decreased compared to what it was prior to
introduction of the state-administered program. Four of the
offices responded that all or most of this change was caused by
the introduction of the program. Two of the offices noted,
however, that they had been able to increase their monitoring
of housing programs since they were no longer monitoring the
small city grantees directly.

Local officials also confirmed that, generally, their re-
sponsibilities for state-level recipients under the state-
administered program are the same as for CDBG entitlement
program recipients. All 12 local offices said they were re-

sponsible for

--forwarding discrimination complaints to the FHEO
regional office,

--conducting monitoring reviews of recipients,
~--providing technical assistance to recipients, and

--reviewing the compliance-related data (e.g., annual
performance reports) recipients submit to HUD.

Ten of the 12 local offices reported that the methods used
to provide technical assistance were similar to those used for
CDBG entitlement recipients. Also four of the six offices that
responded to our inquiry comparing monitoring said methods were
gimilar, one said they were not similar, and one said it had no

basis to judge the methods.

With respect to state-administered program subrecipients,
all of the offices reported that they were responsible for for-
warding complaints about subrecipients to the regional offices.
They also reported that they were not responsible for providing
technical assistance to subrecipients or that they would do so
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only if the state requested or permitted it. However, concern-
ing monitoring subrecipients under the state program, responses
varied. oOfficials from four local offices said they were re-
sponsible for monitoring subrecipients. Two said they would do
so if information at the state level indicated a possible prob-
lem at the subrecipient level (reflecting the FHEO guidance
discussed on p. 31), another stated it "anticipated" such moni-
toring, and the fourth stated that it was not c¢lear when sub-
recipient monitoring would occur. On the other hand, officials
from eight local offices said they were not responsible for
monitoring subrecipients, but four stated they would do so if
state-level information warranted it. Officials in two of the
remaining four offices said they would monitor subrecipients
only if the state permitted or requested it, and two said it is
a state responsibility.

FHEO officials responsible for overseeing local office
monitoring activities were not surprised that some regional and
local offices did not completely understand their roles and re-~
sponsibilities under the state program. The officials sug-
gested that some FHEO staff may not have sufficiently differen-
tiated instructions for program staff from those for FHEO
staff. For example, they said the concept of letting states
try to resolve complaints first--as stated by one FHEO regional
official--is a guideline for the program staff and not meant
for FHEO staff.

Although some FHEO regional and local office staff re-
ceived training on the states' civil rights responsibilities
under the state-administered small cities program, some offi-
cials believed that their staffs also needed training in FHEO's
responsibilities.

~-0Officials in 5 of the 10 regions said that they needed
training on small cities program reviews and investiga-
tions. Also, officials in the two regions we visited
said they needed guidance from headquarters concerning
procedures for conducting compliance reviews of the
state program before they could begin such reviews.

~--Four local office officials indicated that they wanted
their staffs to have training in monitoring and/or
technical assistance for the state program.

The headquarters officials responsible for FHEO local of-
fice activities also told us that they lacked sufficient train-
ing funds for fiscal year 1983 to provide the FHEO staff with
training on their state program responsibilities. They said,
however, that they were developing a handbook delineating FHEO
regional and local office responsibilities under the state
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small cities program. One problem they were having in develop-
ing the handbook was clearly defining the local office's rela-
tionship to state subrecipients in accordance with HUD's policy
of giving maximum deference to states' interpretations of sta-
tutory requirements. The officials had also received increased
training funds in 1984 and conducted local office training on
state program responsibilities in June 1984. As discussed
further on page 41, HUD also is developing compliance review
guidance for regional office staffs.

EDUCATION ACTIVITIES DO NOT
DIFFER AMONG PROGRAMS

Reconciliation Act provisions for the Education block
grant do not include any civil rights provisions, and Education
headquarters officials told us that OCR, therefore, treats the
block grant like any other financial assistance program. Re-
gional office officials confirmed that Education's policies and
procedures have not changed since block grant implementation,
and their overall enforcement policies do not differ among
funding sources. They indicated that the regions were respon-
sible for the same enforcement activities--investigations,
compliance reviews, technical assistance, and related
activities--whether or not entities receive block grant funds.

The methods used to conduct complaint investigations and
compliance reviews of block grant fund recipients and those of
categorical fund recipients were the same. For both activities
officials in seven regions said that the methods were dgreatly
similar, and the remaining three either said that they had no
basis to judge or they did not respond to our inquiry. Like-
wise, although regional officials indicated some increase in
emphasis on conducting compliance reviews, providing technical
assistance, and negotiating remedial agreements, these changes
were not attributed to the block grant. All 10 regions also
reported that the implementation of the block grant had not
changed the attention devoted to state recipients or to sub-
recipients in conducting compliance reviews, investigating com-
plaints, or providing technical assistance.

CONCLUSION

In most respects, the three agencies' civil rights en-
forcement approaches are being applied to block grant programs
in the same way as to categorical programs. Of the three agen-
cies, Education OCR's activities were least affected by the
introduction of the block grant program. The Reconciliation
Act did not include specific civil rights provisions for the
program, and, according to agency officials, the Department
therefore has not implemented any policies or procedures which
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apply specifically to it. HHS and HUD, on the other hand, have
implemented policies and procedures related specifically to the
block programs. HHS OCR's block-specific policies do not af-

- the majority of its activities but relate to the block-
specific provisions and procedures included in the Reconcilia-
tion Act. HUD, on the other hand, while not changing its poli-
cies concerning regional office complaint investigations and
compliance reviews, has changed the focus of its local office
monitoring and technical assistance activities to the state
level .

At the time of our fieldwork, HHS either had not fully
developed specific policies and procedures or issued regula-
tions for effecting the Reconciliation Act's block-specific
nondiscrimination provisions, including the protections against
sex and religious discrimination, and the requirement that
findings of noncompliance be referred to governors. OCR head-
quarters officials believe that the lack of regulations has had
limited effect on their enforcement activities and pointed out
that complaints alleging discrimination on the basis of sex or
religion will be investigated. However, pending issuance of
regulations, OCR will provide limited technical assistance and
will not conduct compliance reviews concerning the sex and
religion provisions.

The three agencies' regional civil rights officials gen-
erally understood their responsibilities for the block grant
programs. The uncertainty of some HUD FHEO officials about
their responsibilities relative to subrecipients was being ad-
dressed partly through training and the development of a hand-
book on FHEO staff responsibilities for the state-administered
small cities program.
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AGENCIES HAVE LIMITED BLOCK

GRANT EXPERIENCE TO ASSESS

POTENTIAL COMPLIANCE PROBLEMS

OR ENFORCEMENT DIFFICULTIES

At the time of our fieldwork the agencies' compliance re-
views and complaint investigations had not yet focused on block
grant programs, and conclusions about recipients' civil rights
compliance could not be drawn. There were indications that some
issues concerning the agencies' enforcement procedures may war-
rant further oversight--such as reduced availability of
compliance-related data and difficulties in tracing funds. How-
ever, officials believe most problems can be overcome and do not
anticipate significant difficulties in carrying out enforcement
activities related to block grant programs.

BLOCK PROGRAMS' CIVIL RIGHTS
COMPLIANCE NOT YET ASSESSED

For a variety of reasons, including newness of the programs
themselves,l none of the agencies had, at the time of our
fieldwork, assessed civil rights compliance related to block
grant implementation and administration. However, HUD local of-
fices had monitored some states' programs, and both HHS and HUD
had included block grants as one of the areas to be covered in
fiscal year 1984 compliance reviews.

Fducation does not plan to review
the block grant program

Education has not conducted any block grant program compli-
ance reviews, and as of April 1984, none were planned, although
officials said they had not necessarily ruled out such reviews,
A spokesperson for the Office of the Assistant Secretary for
Civil Rights explained that most of OCR's resources are devoted

lWhile most states began implementing some HHS block grants in
the beginning of fiscal year 1982, many were not approved for
the HUD program until the last half of that year. The Edu-
cation program funds did not become available until July 1982.
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to complying with a court order? which requires it to process
complaints and compliance reviews within specified time
frames.3 The spokesperson said that OCR currently sees no need
to devote its limited compliance review resources to the block
grant, which constitutes a very small part of the funds the De-
tment provides for education. The Assistant Secretary also
pointed out that most of the school districts OCR plans to re-
view in its general enforcement activities receive block grant
as well as other Education funds.

HHS compliance reviews begun

HHS began conducting block grant compliance reviews in fis-
cal year 1984, OCR's Director of Operational Analysis and
Training explained that OCR did not believe the states had had
icient experience with the programs to allow meaningful com-
“ nce reviews before fiscal year 1984, Also, until they were
~escinded in early 1983, HHS' interim policies, discussed on
page 23, precluded conducting compliance reviews of block grant
programs. By that time the fiscal year 1983 regional operating
plans, which did not include block grant programs, had been
established.

Therefore, OCR first instructed regions to include compli-
ance reviews of block programs in their fiscal year 1984 operat-
ing plans. OCR instructed the regions to review (1) underuti-
lization of program services by minority, handicapped, and
elderly persons, (2) availability and accessibility of facili-
ties and services to the handicapped, and (3) the states' ac-
tivities designed to assure civil rights compliance. Reviews
are to incorporate the title VI, section 504, and age discrim-
ination authorities. Discrimination on the basis of sex or

21n an order issued in Kenneth Adams, et al., Plaintiffs v.
Joseph Califano, Jr., Secretary of Health, Education, and
Welfare, et al., Defendants; 430 F. Supp. 118 (D.D.C. 1977),
the Department was required to dispose of title VI, title IX,
and section 504 cases within specified time frames. This order
was modified in 1983 by a court order entered in the cases of
Kenneth Adams, et al., Plaintiffs v, Terrel H. Bell, Secretary
of Education, et al., Defendants (Civil Action No. 3095-70);
and Women's Equity Action League, et al., Plaintiffs v,

Terrel H. Bell, Secretary of Education, et al., Defendants
(Civil Action No. 74-1720).

31n May 1983 the Assistant Secretary testified before the Sub-
committee on Postsecondary Education of the House Committee on
“ducation and Labor and the Subcommittee on Civil and Constitu-
nal Rights of the House Judiciary Committee that Education
YCR devoted an estimated 98 percent of its resources to comply-
ing with the order.
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religion is not to be considered because the block grant regula-
tions for these provisions have not been approved, 1In addition,
headquarters guidance on selecting recipients for review pro-
vides that the reviews should

--be conducted in two states if possible;

--include the state agency administering the block, with
a minimum of two and preferably three local sites; and

--focus on one or two consolidated programs within each of
the blocks.

According to the OCR official responsible for monitoring
regions' operating plan implementation, fiscal year 1984 plans
include reviews of each block grant (except primary care) as
follows:

--3ocial Services - six states.

--Alcohol, Drug Abuse, and Mental Health - six states,
--Maternal and Child Health - one state.

--Preventive Health and Health Services - one state.
--Community Services - one state.

--Low-Income Home Energy Assistance - two states. (Be~-
cause of limited resources this is currently a project
review, not a full compliance review, in one of the
states.)

As of August 1984, OCR headquarters did not have data on
the number of reviews that had been completed., OCR's Director
of Operational Analysis and Training told us that the regions'
early experience had shown that the block grant reviews require
considerable time and resources. Consequently, in fiscal year
1984 OCR is concentrating on identifying the most important com-
pliance issues as well as any difficulties in conducting the re-
views, such as problems in data retrieval, and developing models
for future reviews, including time estimates.

HUD monitoring is ongoing and
compliance reviews are planned

At the time of our fieldwork, not all states had fully im-
plemented the small cities program, and FHEO's activities
focused on providing technical assistance and monitoring. FHEO
had not conducted compliance reviews of the small cities program
at either the state or subrecipient level, but had instructed
its regional offices to conduct subrecipient compliance reviews
in fiscal year 1984,
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FHEO local offices have
state program experience

The FHEO local offices we contacted had varying degrees of
uxpnrlrncn with the state program. The local offices reported
: they had provided technical assistance to 9 of the 13

;.4 The responses indicated that the remaining four

: had not been given assistance either because the state
not, or had not been, in the program or because the state
had not requested such assistance,

Seven of the 12 local offices said they had made monitoring

igsits to state agencies., Officials in the seven offices in-
dicated that, at the time of their visits, states were in dif-
ferent stages of implementing civil rights oversight mecha-
nisms., Two reported that the states had not established over-
sight mechanisms. Staff from one of these offices said they had
visited a state agency three times, and each time the state
staff said they were unaware of any civil rights responsibili-
ties and asked for information about those responsibilities

Staff from the other five offices had been able to review
at least some aspects of state oversight mechanisms., Officials
in four of the five were concerned that states had insufficient
documentation concerning subrecipients. This lack of documenta-
tion, as well as the fact that state monitoring staff had not
been trained in civil rights, raised questions from one official
concerning the extent of the state's civil rights monitoring.

An ¢ icial from the fifth office, which had monitored six

sté , said that, generally, the states' data on program bene-
fits to protected groups were weak, but the states were working
with subrecipients to improve the data. He suggested that the
states were slow in developing recordkeeping and reporting re-
quirements (for all aspects of the program) because they had
first concentrated on distributing the funds.

FHEO subrecipient reviews
scheduled for 1984

EO plans to review some state program subrecipients in
fis cul yoar 1984 and in later years to review state~level recip-
ients as well, FHEO's fiscal year 1984 regional management plan

FHEO local offices we contacted were responsible for the
in our overall review as well as some other states.
ed qunstlonc vwnrorninq both the offices’ general expeyi-
cific experiences in the 13 states. Consequently,
of answers was 12 for some questions and 13 for

un ] verse
others,
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re S
reviews oOf Hrec ents. Accordlng to
FHEO's Dir UL Pmogrdm Compliance, as of

11 started, but he did not know
does not maintain separate data
program. He said also that although
in rwvimwing cities, FHEO was de-

reviews
se headguar
»ma]l OLtIW”

Ju?y 1984,

; ~anu0t1nq thw utate otfime and using information
» to select subrecipients for review,

(rmm the s

The director, as well as other FHEO officials, told us that
program was too new to allow meaningful civil rights compli-
1984, He also explained that state-level

[ERYAY

2ws Y been scheduled for two primary reasons,
although some may be done in fiscal year 1985, First, FHEO had
no experi with state—~administered programs. Because the

comp s issues will be different at the state level than at
the subrecipient level, FHEO plans to develop guidance on how to
tUHdU(t such revirww. He said FHEO wants to wait until it has

s f 1 1t moni tor:nq nxporlcngn to Ldontlfy the most 1mportant

fa1 yoar 1984 Second FHEO wants
- dovolop their data bases and estab-
fonwe in administering their programs,

to better assess state compliance with

statecs
he
A Fﬂ“ﬂﬁd
which will
civil rights law%‘

COMPLATNTS DID NOT POCUS
ON BLOCK PROGRAMS

Nata available from the three agencies identified only a
foew civil rights complaints specifically about block grants.
Nine mf tho LO HUD FHEO regional offices said they had not re-
e v ; aints about the small cities program recipients.
it had received one complaint about a subreci-
contracting practices, but it had not yet begun to
te the complaint at the time of our fieldwork. On the
nd, both Education's and HHS' OCR had received and in-

4 complaints about block grant recipients. Although
» wore not usnally about the block programs bp@ClElcally,

2t complained about may have been funded, in whole
block grant funds.

lr“l\l(

~cording to an FHEQ official, the Fort Worth regional office
v not have sufficient resources to undertake such reviews

se the region is required to do extensive housing reviews

rw%ulL of a housing discrimination suit.

®This gquidance was issued in July 1984,
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OCR ot
recliplents, ional officials
Pdoentify all sy 5 from two regions
Lhey had investic « grant recipients but
plaind had hlock grant program,
in Lhe id they assumed that

the school districts they investigated had been block <
cipien s J Lol ones had received such
Four comnmented ints about the block grant he
roceived, - have to identify all func
entity v lish jurisdiction, files

usnal by ) Fundinq sources, Therefore, complete
mat ion obtained by reviewing files,

of the r“mwwmly selected complaints we reviewed in two

: sk grant program. Of 36 randomly &
, wWe YGV](Wrd files for 33 (3 were unavai 5
our visit). None of the 33 was about the block

QAN prog , nine files indicated the entity inves-
Eigated had JrE funds.’” Those nine complaints

ware aboot o activities, such as discrimination in school
hiring prmwhiwm” and student discipline, not about the block
though block grant funds may have supported, in
ct, some of thn activities complalned about, At

i e uf the nine had been closed

cifxwalﬁy about Lhe block grant progk:
n ava bhle, though not complete, indimmted
were seldom the focus of the complaints,

ions had performed investigations of block
sbtained from OCR headquarters indicated

done so infrequently: in fiscal years 1982 and
wﬁ (Ompld nts filed against block grant i
118 wwtlxuw]y.g In 1983 this repre:
aints received. The data ic
as being specifically about the

as in FEducation, some of the othey

5 not necessarily identify all funding
might also have concerned block grant

BMost of the entities also received funds from other HHS

[rImeey el e,
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by

y have been about activities supported, in whole or
rlock grant funds,

le reviewed files for 27 of the 33 complaints that HHS had

visited., (Files for six were unavailable at the

ir visit.,) All but two of the complaints were about

tivities—-~for example, employment discrimination in a

nter and inappropriate placement of handicapped
state hospital--not about block grant programs

At the Pfsa of our fieldwork, 21 of the 27 com-

( d, none with a finding of noncompliance.

, 73 two qaamwngra were filed against the
,ﬁ;_c ;q?:c< szm alleged that, in administering the Low~-
Energy Assistance Program, the agency was not assur-
aAcCc by the handicapped, Both complaints were withdrawn
:< the ﬂcst_m_:z:ﬁ before HHS' investigation was begun.

Although HHS' data are the best available, they may be in-
>te, For example, the two regions we visited relied to a
ge extent on staff x:ez_mgaa of funds received by entities,
and our review indicated staff may not always identify all block

é inds (or all categorical funds) an organization receives.
1ty Director for Program Operations and other officials
; that the data probably are incomplete., They said they
did :3, lieve failure to identify all funding is a significant
problem and, with regard to block grants, reiterated one
egional official's comment that staff are now more aware of the
need to look for block grant funds.

SOME
MAY

,, OF ENFORCEMENT
E DIFFICULT

Agency officials compared several aspects of enforcement

ar block and emn.GOKHomy programs. Among those
:t;wc; were the adequacy of compliance-related data

by states and the usefulness of the information

, at ~:: federal program office for purposes of civil
rights ::QCT,:E::r We also asked whether the following aspects
i ns and compliance reviews were better or worse
;:rsn

of establishing jurisdiction (complaints only).
--Certainty of state responsibilities.
--Certainty of regional OCR/FHEO responsibilities.

-=Time required to complete the activity.
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ablish that enforce
em,  For most aspects offi
situation was the game under
did not respond, - {(3)

Those that did s 5l diffﬁrw
ported more, not less, difficulty
l1s' comments seem Lo 1nd1 @

be more difficult:

“) e
. anc Ldluqorlcd] P
reported that they were not
ence, however, almost alway
under ¢ block grants, Of
three areas where enforcement

(2)

i

data available at e block grant recipient level to
‘ nt compliance,

use in determining recipie

ta available at the federal program
level to use in enforcement activities,

--Pifficalties in establishing jurisdiction in
blaints against block grant recipients.

Data maintained by recipients

In conducting enforcement acfivirics, agencies use a
UF 1nfmrmatlon From rwr]pxonta r@cords as wnll as other

Nonv of the Lhrow dgencles had sufflclent ocher
Lo

5 the adequacy of the data main-
block grant recipients, Of the 10
8 ncy, 7 in HHS, 6 in Educ atlon, and 9
in HUD said -y had no basis to judge data adequacy. Likewise,
HUD local offices said they could not judge data adﬂquamy for 10
of the 13 states. Other comments by officials in HHS and HUD
I 5ec ons about the adequacy of data that will be avail-

vlock grante
‘ or sulk
rcaql.mndl offi . in each

able to thcm.

There are indications that data maintained by HHS block
~ecipients may be inadequate, although not necessarily any
than data maintained by categorical grant recipients. Of-
could not & G block grant data, but eight regional
officials, as well as headquarters OCR and OGC officials, said
that the data maintained by recipients of categorical programs

are inadequate for determining compliance.

Tnfwrmation we obtained from state block grant program of-
: are generally maintaining the same

_ # i formation

gLVLl rlqhtm compliance--as they did when the

ategorical. They generally indicated that no

s or decreases in types of data collected

Il pointed out that data maintained by
“ ; cipients are often inadequate for deter-
wmm>ann(ﬂ However, he and other OCR and General

mining
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said that usually investigators can develop
m program records and demographic data, such

: specific concerns about dat

§ small owﬁpcm program. These concerns may be

' ::z.<zw‘ when HUD implements the 1983 amendments to
equire HUD to establish uniform recordkeep-

»orting requirements for states.,

in five of six local offices that provided com-
w:h:a gaﬁg said that data availability was worse

, es program than under the CDBG entitlement
Heliha eﬁﬂur_g~$ were concerned that under the small
"HEO lacked direct information on the individual
ﬁnqpﬁeazﬁcﬁ and states had only limited data concern-
ipients’' c¢ivil rights compliance.

ral Counsel officials and program officials who de-
unlations for the state program do not believe any
oversight was lost by focusing monitoring at the

They pointed out that HUD retained compliance re-
ity, that the current policy avoids the possible

> both HUD and state staff monitoring subrec
HUD's state-level monitoring should discloc
ion to determine whether monitoring by HUD at the
necessary.

other hand, as discussed on page 40, FHEO officials
1 offices believed the information about subrecipi-
ﬂTCS the states was not sufficient. Officials
: offices said that the state agency show
in conducting on-site reviews of sub
> checklists indicated the subrecipient
c¢ivil rights functions, such as conduct
activities or maintaining data on protectec
3H:‘ there was no documentation or explanation of
reviewer found the subrecipients'
y, officials from those four offices and the
were concerned that they no longer had direct contact
. nts. FHEO's Director of Program Standards and
other headquarters officials echoed the field
about the lack of direct FHEO local office con-
data from, subrecipients.

ed

~es' annual reports to HUD have contained limited
mceerning how they fulfilled their civil righ
. Under the state program, HUD has not presd
format or content for the states' annual report

—

~ibed

45



We ed the six state reports 1
as of aber 1983, Those six reportw T 1 not
civil rights at all or provided only limited 1H1mrmmt1mwm
@Ramg ' report indicated that the state ] ‘

ripients but did not indicate

Views
results,

35 taken steps to address g
> 1983 amendments, was developing more
1nq and reporting requirements One ©
"iscal year 1984 reglonal MANE&C
res maintain c¢ivil rights records
jmate civil rights recordke ir

The plan states that this objec
e~ level monitoring and, when appropriate,

A5 5

and FHI

3ulation$, including those f@r
1 field offices that when performi .
prmgrdmg, they use any information obtaine
: - technical assistance vigits to 3
1m£wrmat10n contained in the state
able is still considered ]ﬂddﬁqudwﬂ
1 actions for the offices to take to
lon from the states. The memorandum
1d staff remind states of the deadlir
ports and offer their assistance in p

rd bhat
ting

for submit
eparing the

Py the 1983 amendments to the small o
ing legi ion require that HUD assist various

Ggove wublic interest groups to develop and
HUI, by Nuvembor 30, 1984, uniform recordke
report and eva]uatlon reporting regquiren fox - s he
ipients As of August 1984, HUD woriing with

: 5 Lo d(*v«’ lop the rﬂcommondatlonﬂ and to have the re-
qu i rene stablished by November 30, 1984, Provisions then
under (OHquﬂrdtLOh included requiring thaty

kept by small cities document (1)
‘matively further fair housing and
nts for employing project area low 6
d businesses, (2) the extent of prot 3 group
;iyunticbn in the program, (3) equal eaployment

and (4) actions taken to utilize

and wonmen~owned businesses in carrying out the
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qual employment oppor-
reviewed their subrecip-
] civil rights re-

-~Records kept by s

vunjty data and ¢

ients' conformance
qulr@mentﬁ.

data showing the extent to
af 1 ted from the program and
(1) ensure equal employment
(2) review subrecipients (in-
(3) affirmatively further
ize minority- and women-owned

--&tate annual reports in
which protected groups
summarize actions t
opportunity in the ¢
c¢luding the review v
fair housing, and (4)
businesses.

rReduced usefulness of
available at the federal

- programs the federal pro-

stering the programs have
activities than they did

: We asked regional offi-

reduced information had af-

1t activities. Many said

Generally, under the blo
gram offices responsible for
less information concerning
under the prior categorical
cials in each agency wheth
fected their civil rights
they had not used information from the program offices before
or, if they did, that inform nocould be obtained from other
sources, Some officials, however, raised concerns in this area.

Emergency School Aid Act program
data no longer available

Although 6 of the 10 Education regional OCR officials said
‘ 1ble under the Emergency

that loss of data previously
School Aid Act (ESAA) program was not a problem, the remaining
four officials said it was. The four were concerned that the

loss of data resulting from c slidation of the program into

the Education block grant w ake their overall enforcement

sfforts, not just those rel to the block grant, more diffi-
cult,

aiding efforts to desegregate
of minority group isolation,
for determining school dig-
ompliance with nondiscrimination
regquiremnents establi%haﬂ juisites for receiving grants
under the program, 7, according to some officials,
OCR received and had availab! Lwly extensive data on school
districts and other @ﬂLLLLm~ - applied for ESAA funds,

and overcome the
: : on's OCR was respons:
tricts' and other recipient

ions noted that under the ESAA program
1seful in conducting complaint in-
ght of school districts. One

had been a "major help" in inves-
tata can be developed by the

Officials in four re
they had data that had &
cigations or in gene
ficial noted that these dat
tigations., He said that the
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Mnﬂw how much move difficult it would be
the loss of the ESAA data will be.
”h»ai e that in reviewing the data sub-
OQQ could identify possible problems and
i 3 nffmntinn for action., This offi-
gram's pregrant review procedure
rimination complaints. A third
in conducting pregrant reviews, the
1mw1 diatrimt contacts that were
5 and that without ESAA data,
" longer to complete. The
ad that thw absence of ESAA data makes the
difficult” because the staff now has to go to
stricts to develop the information.

Fourth ULELUldl
Jjob "a little mo
the school

lack of previously available data
o conduct complaint investigations
he limited, Six regions resgponded
: .  PBducation OCR officials, including
for the Ofﬂmwn of the Assistant Secretary for
; of & ‘amiliar with OCR's elementary and
nt activities, agreed that informa-
en useful in the agency's civil
said sufficient information

The ex
will maks
and compliance
that it
a spokes

Recipient lication information
not available for HUD FHEO

of the 10 PHPO regional offices said they
the usef -~for purposes of civil

and reviews-—of information available from
war remaining offices, however,

information was less useful and the fourth said
ful. They were concerned about the lack of

. aat1mn in proqrdm appllcdtlons about planned pro-
gram ac served as background for inves—

tigatio

11ls agreed that prior program ap-

"y a1l tools. However, they pointed
iliation Act removed the reqguirement for

il rhﬁ entire CDBG program, Conse-

“uujty is no greater for the state—

sin than for other CDBG programs.

ishing

To have
nlaint, an @&

investigate a discrimination com-
ablish that the activity was funded in
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part with funds from the agency. Education and HUD

saw no difficulties in tracing block grant funds for

On the other hand, five of the seven HHS regional

> provided comments on this subject said that it was
. to establish jurisdiction under block grant

it was under categorical programs.,

~ion OCR regional officials did not believe the block
affect their ability to establish jurisdiction.

10 regional officials reported that establishing

1 18 not more difficult under the block grant pro-

> officials were not sure of the effect or did not
- inquiry.) One official commented that if a

not receive other funds and jurisdiction had to be
ly on the basis of block grant funds--something
sistant Secretary for Civil Rights said is un-
wunqllvrlng the relatively small amount of block grant
ince compared with other types of federal elemen-
; secondary education assistance--the region would need
h information than it murrently has to establish the funding
waree, On the other hand, on June 3, 1983, the Assistant
secretary advised the regions thats

"The courts have said that Federal assistance which
provides support to an institution's general education
program may be terminated upon a showing of discrimi-
nation within the general education program. . . .

7o the extent that block grants are provided for more
general use by school districts, it will make [estab-
jurisdiction] less difficult in enforcement
lings. Furthermore, headquarters is unaware of
any 11 school district in the last 10 years that
has challenged OCR jurisdiction to investigate."

they had not conducted any investigations of state
DL O am 0@1p1e ts, none of the 10 HUD reg10ns pro=-
on concerning difficulty in establishing juris-
However, regional officials in the two offices we

did not believe this would be a problem. They were con-
that they could readily obtain funding data from the

Ltud

HHS officials
SAPress concern

In contrast to Education and HUD officials, HHS officials
ie ~ablishing jurisdiction is more difficult under block
programs, although they believe the difficulty would be
ome, Their concern is that less information is available

tracing funds through layers of recipients,
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m,..A_.

vl

than

zrpaz over mcodﬁ ‘ic c:r #H
programs jurisdiction can be
gsources as federal grantee 1i . n, how-
traced from the state level _%G:Q: various
ith no specific trail. Only the investigators
them in what types of program funds the entity
and therefore what potential funding rees
A variety of federal, state, and loca: are

ymetimes asking the entity di

gions said they were currently
s received block grant Ffunds,
uho:gw offices, which provided ir
ive difficulty of doing so, indi¢
ral jurisdiction in complaint ! :
‘icult when block grant funds were »:cew<$a
he level of difficulty was the same and one
All five pointed to the lack of i ,

data identif
antities received block funds from the states.
ive also said the regional program offices were

w

urees oﬁ H:meﬁSmwﬁo: for w:<@m§raaﬁ ong and re-

w of block grant implementation in 13 states,
states may have limited information concern-
ly received some block grant funds. State agen-—
‘mation on which entities they funded with block
t 3ﬁ< not know to whom those recipients may have
N Furthermore, subrecipients themselves may
praw had received block grant funds from the
funds are often merged with state nds to

Director of Program Operations and other
ls agreed with regional office comments
difficult to establish for block grants.
leral program offices are in help-
ck grant funds than the nﬁc@@oﬁ%aaa funds be-
: have less information, not only abc which
1 the funds, but also about the i
ing. This requires OCR's staff
rmining what funding an entity is
~ial commented that all regions
1cing the block grant funds through

i

under other
involving the

diction can often be establ
1wy cases (except for issue
religion protections or ¢
ylock me:w% do not have to be
OCRrR official also noted that

n reported is dealing with sta

[
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regions were not sure whom to contact at the state level
to contact several sources at the state. Officials said
OCR and state staff gain experience, OCR should be bet-

to trace the funds.

ON

The agencies® enforcement activities had not, at the time
of our fieldwork, focused on block grant programs. Accordingly,
weir limited block grant experience sheds little light on re-
2nts' civil rights compliance or on whether the block grant
mechanism has created difficulties for the agencies in carrying
uut enforcement activities. 1If such compliance problems or en-
forcement difficulties exist, they may come to light as HHS and
HUD carry out their planned compliance reviews.

Education's enforcement approach does not usually require
te funding data, and it had not conducted any compliance
rvvxwwn of the block grant program. Consequently, Education had
11ly no information specifically about the extent to which
‘tivities involved block grant recipients. Similarly, HHS
not conducted compliance reviews of the block programs at
time of our fieldwork, although some block grant recipients
been investigated as part of the Department's general en-
ement program. However, no problems specifically concerning
ock grants had been identified, and officials believed any
initial difficulties in tracing block grant funds would be alle-
viated through experience. As with the other two agencies, HUD
regional offices had not conducted any complaint investigations
or ipliance reviews of the state~administered small cities
program, Some HUD local offices had conducted monitoring visits
to states and raised concerns about the adequacy of states!
records, However, in iImplementing the 1983 program amendments,
HOD will be wqtahlishinq uniform recordkeeping requirements for
ates and subrecipients

comp
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APPENDIX I

PRIOR GAO REPORTS ON

APPENDIX I

BLOCK GRANT IMPLEMENTATION

States Are Making Good Progress in
Implementing the Small Cities
Community Development Block Grant
Program

Maternal and Child Health Block
Grant: Program Changes Emerging
Under State Administration

States Use Added Flexibility Offered
by the Preventive Health and
Health Services Block Grant

States Have Made Few Changes in
Implementing the Alcohol, Drug
Abuse, and Mental Health Services
Block Grant

States Fund an Expanded Range of
Activities Under Low-Income Home
Energy Assistance Block Grant

States Use Several Strategies to

Cope With Funding Reductions
Under Social Services Block Grant
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APPENDLIX 11 APPENDIX II

CIVIL RIGHTS PROTECTIONS APPLICABLE TO

THE BLOCK GRANT PROGRAMS

Summary of Protections From Existing
Statutes and Reconciliation Act Provisions

Race, color,
or national
origin Sex Religion Handicap Age

Maternal and Child Health
Services (HHS) .. X X X X X

Primary Care (HHS)

State Small Cities (HUD)
Community Services (HHS) e X X a X X

Low-Income Home Fnergy
Assistance (HHS)

Education Block Grant

Social Services {(HHS)

PRSE———————

aNo religious discrimination protection is provided in the 1981 Reconciliation
Act or the existing civil rights statutes applicable to these programs.
However, title VIIT of the civil rights act of 1968 prohibits religious
discrimination in housing.

Punder title IX sex discrimination in education programs is prohibited.
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APPENDIX 11 APPENDIX ITI

specific Provisions of
the 1981 Reconciliation Act

Alcohol, Drug Abuse, and
Mental Health Services

The Reconciliation Act prohibits discrimination pursuant to
title VI of the Civil Rights Act of 1964, section 504 of the
Rehabilitation Act of 1973, the Age Discrimination Act of 1975,
and title IX of the Education Amendments aAct of 1972, In addi-
tion, it prohibits discrimination on the basis of sex or
religion.,

Maternal and Child Health Services

The Reconciliation Act prohibits discrimination pursuant to
title VI of the Civil Rights Act of 1964, section 504 of the Re-
habilitation Act of 1973, the Ade Discrimination Act of 1975,
and title IX of the Education Amendments Act of 1972, In addi-
tion, it prohibits discrimination on the basis of sex or reli-

gion,

Preventive Health and
Health Services

The Reconciliation Act prohibits discrimination pursuant to
title VI of the Civil Rights Act of 1964, section 504 of the Re-
habilitation Act of 1973, the Age Discrimination Act of 1975,
and title 1X of the Education Amendments Act of 1972. 1In
addition, it prohibits discrimination on the basis of sex or
religion,

Primary Care

The Reconciliation Act prohibits discrimination pursuant to
title VI of the Civil Rights Act of 1964, section 504 of the Re-
habilitation Act of 1973, the Age Discrimination Act of 1975,
and title TX of t Education Amendments Act of 1972, 1In addi-
tion, it prohibits discrimination on the basis of sex or reli-
q10n,

State Small Cities

The Reconciliation Act amends the certification requirement
of title T of the Housing and Community Development Act of 1974
to require states to certify compliance with titles VI and VIII
of the Civil Rights Acts of 1964 and 1968, respectively, and
with other applicable laws. According to HUD, applicable civil
rights provisions include section 109 of the above housing




AFPPENDIX TI1 APPENDIX II

~which references section 504 of the Rehabilitation Act of
and the Age Discrimination Act of 1975--and Executive Order
3, as amended, The 1983 amendments to the program's author-
legislation also require states to certify that they will

Community Services

The wciliation Act prohibits discrimination pursuant to
ction 504 of the Rehabilitation Act of 1973 and the Age Dis-
srimination Act of 1975, 1In addition, it prohibits discrimina-
tion on the basis of race, color, national origin, or sex.

Low=-1nc

The Reconciliation Act prohibits discrimination pursuant to
stion 504 of the Rehabilitation Act of 1973 and the Age Dis-
imination Act of 1975. In addition, it prohibits discrimina-
tion on the basis of race, color, national origin, or sex.

Fducation Block Grant

There are no nondiscrimination provisions in the Reconcili-
ion Act., However, the Department of Education has determined
- title VI of the Civil Rights of 1964, section 504 of the
] >ilitation Act of 1973, the Age Discrimination Act of 1975,
and title IX of the Education Amendments Act of 1972 apply.

Social Services

There are no nondiscrimination provisions in the Reconcili-
at.ion Act. However, HHS has determined that title VI of the
Civil Rights Act of 1964, section 504 of the Rehabilitation Act
of 1973, the Age Discrimination Act of 1975, and title IX of the
Fducation Amendments Act of 1972 apply.
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APPENDIX ITL APPENDIX TYX

DESCRIPTION OF GAQ'S

DATA COLLECTION METHODOLOGY

We used three major sources to obtain information on fed-
eral civil rights enforcement applicable to the block programs:

-HHS, Education, and HUD headquarters officials and docu-
ments.

~-=Information obtained from officials and case file reviews
in two of each agency's civil rights regional offices
and in two HUD civil rights local offices.

--Questionnaires administered to civil rights regional and
local offices.

AGENCY HEADQUARTERS, REGIONAL,
AND LOCAL OFFICES

Our work at the agencies' headquarters, regional, and local
offices was essentially the same for each agency. However, our
work varied at times, especially in the regional and local of-
fices, because of differences in the agencies' enforcement pro-
grams,

Agency headquarters

At each agency's headquarters we interviewed officials from
the civil rights office and reviewed pertinent regulations, man-
uals, memoranda, and policy issuances to obtain complete infor-
mation on policies and procedures established for block grants,
In some cases we also talked to officials from the Office of
General Counsel and officials responsible for implementing the
hlock grant programs,

We also asked each agency headquarters for data concerning
the number of block grant enforcement activities, especially
complaint investigations and compliance reviews, they had ini-
tiated. To include the broadest scope of activities, we defined
»lock qrant complaint or compliance review as any complaint

Euqurdlwqq Of whether tho recxplent rcce1ved “other forms of fed-
sistance or whether the investigation or review was spe-
“ically about the block grant program.
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APPENDIX III

on officials told us that these data were not avail-
m our regional office visits OCR staff zosamﬁama

t necessarily HQQSﬁ_m< all funding sourc and do
recipients receive block grant funds.

)'s Director of the Office of HUD Program Compliance

, -ral computer files did not show whether entities

or reviewed had received state small cities programn
-, the Director had the regions provide the infor-
verified these data in our questionnaire follow-up
Also, in the two regions we visited, both of which
no state @ne@wmg investigations or reviews, officials’'
and our tests of their files confirmed that complaints
en closed because of lack of HUD funding and that the
they had investigated or reviewed had been supported
funding, not state small cities program funds.

Although HHS headquarters does not maintain data on funding
. centrally, HHS instructed its regions to identify all
involving block grant recipients (and to specify which
focused specifically on the block programs). HHS supplied
block @ﬁm:¢ case numbers, and we did not fully verify
~a., Our visits to two regional offices--Atlanta and

I that the data may not be complete since offi-
us that they had not reviewed all files, but had
Pwe&, in mwﬁm‘ on staff memory. However, on the basis

told

ad

o) Hw. we Uapﬁa<@ w:e information mmo<gmma is ﬁ:m best
:_Hﬁ ‘available indication of the extent of HHS' enforcement
tivity related to block grant recipients.

jional office visits

data provided by HHS/OCR headquarters identified 33
nts against block grant recipients filed in the two
bhetween October 1981, when the Reconciliation Act became
ve, and May 1983, when we obtained the data from HHUS.
our work indicated the data are not complete, they
1s to identify some block grant cases. Six of the 33
unavailable for review because they were open at the time
and officials told us their retrieval would have
cted processing. Thus, a total of 27 block grant
were reviewed in the two regions. Additionally,
la ice, we reviewed the file for one of the three
1ce reviews of block grant recipients identified in the

15 being started during the above time frames., We re-
o files to find out how OCR determined that block grant
:gz :Acz received, what issues were investigated or
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reviewed, what, if any, violations had been found, and how the
casces were closed.

fducation regional office visits

At the Bducation regional offices, we followed procedures
similar se used at HHS. However, because Education could
not identify ific block grant complaints or compliance re-

ws, we selected a small random sample from a list provided by
}duuut1mn of all complaints received between October 1, 1982,
the beginning of the first fiscal year after the block grant
funds I me availlable, and August 1983, the date we obtained
the data from Education. We did not verify the accuracy of
Fducation's list. Using random numbers, we selected 36 (10 per-
cent) of the 356 complaints received in the two regions during
that time frame. We reviewed OCR's case files for 33 of these
complaints; 3 were not available because they were in process or
files had been sent to headquarters for quality assurance re-
view. We reviewed the files to determine if any complaints had
been filed specifically about the block grant program; whether
any indicated the entity complained about received block grant
funding; and, if so, what issues were investigated, what, if
any, violations were found, and how the cases were closed.

HUD regional and local office visits

At the HUD regional offices, officials confirmed that they
had not received any complaints against, or begun compliance re-
views of, recipients of the state-administered small cities pro-
m. Therefore, we could not review any block grant case
files, We discussed with officials their understanding of and
experience with the program.

¢

Our scope differed somewhat at each of the two local of-
fices because their experiences with the state program varied at
the time of our visits. The Louisville office had made several
monitoring visits to Kentucky, which had accepted the program
in March 1982. Therefore, we discussed with the FHEO director
and staff their overall understanding of the state program and
theilr experiences with it in Kentucky and reviewed the office's
monitoring files for the Kentucky program. At the Dallas office
we were unable to review state program monitoring files because

s had just accepted the program in June 1983 and the local
1ad had no experience monitoring it. However, we dis-
with the local office FHEO director his understanding of
ate program in general and the results of his contacts
w Texas staff regarding that program. Also, for compara-
tive purposes with the state-administered block program, we re-
viewed a few monitoring review files for small cities under the
HUp-administered small cities and CDBG entitlement programs,
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Civil rights regional and
local office questionnaire

questionnaire was designed to elicit information
policies, procedures, and practices used by civil
ional and local offices in carrying out block and
ical program civil rights enforcement. 1t asked offi-

--What they perceived to be federal and state enforcement
responsibilities under both types of programs.

--Whether they had conducted civil rights investigations or
compliance reviews of, or provided civil rights technical
assistance to, block grant recipients.

~-Whether and how experience with block grant recipients
differed from that with categorical program recipients.

Questions which compared experience with block and categor-
ical program recipients asked whether (1) certain aspects of the
agencies' enforcement activities were more or less difficult
r block programs, (2) procedures and practices were any dif-
nt, and (3) the block programs had affected their overall

>nt programs, such as causing them to pay greater atten-

: OYrCaeme

tion to state recipients in their investigations and reviews.

In most cases we asked them to compare experiences with current

citoqwr1ca1 programs so that differences could be more clearly

; ed with block programs than overall changes in civil

enforcement. However, in some cases the comparisons were
e prior categorical programs that were consolidated

block programs to determine whether programmatic

had affected civil rights enforcement.

chmnqnw

Source of information

The questionnaires were mailed to the directors of each

s 10 regional civil rights offices and to the 12 HUD
‘fices responsible for the 13 states in our review. We
in the questionnaire that the responses should
1 s 1t the official response of the regional or local civil
rights office,.
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_Mqthoﬂ of administration

The regional and local office c¢ivil rights directors were
asked to complete the questionnaires, with help if necessary,
and to ret ‘ Lhom to us by mail. All of the offices returned

: ; We then contacted each office by phone or
to clarify and nxpand on selected responses. We
secially on officials' answers indicating differences
state civil rights enforcement roles under block
jorical programs, confusion about responsibilities, and
any oblems or difficulties reported about the block grant
programs.,
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE ASSISTANT SECRETARY FOR CIVIL RIGHTS

AUG 22 1984

Mr. Richard L. Fogel

Director

Human Resources Division

United States General Accounting Office
Washington, D.C, 20548

Dear Mr. Fogel:

Your letter to Secretary Bell requesting the Department of Education's
Review and comment on your proposed report entitled "Federal Agencies Retain
Primary Responsibility for Block Grant Civil Rights Enforcement” was
referred to this office for response. On behalf of the Department, the
following comments are submitted for your consideration.

As the report points out, the Omnibus Budget Reconciliation Act of 1981 did
not require the Department of Education's Office for Civil Rights (ED/OCR)
to change any of its procedures for enforcing the civil rights laws.
Neither did it include any specific civil rights provisions in the Educa-
tion block grant concerning how we or the states should conduct our
enforcement responsibilities. While the report acknowledges this, it
frequently implies that ED/OCR should be doing something more than we are
responsible for and are now doing. Similarly, by presenting certain
information in a negative manner, the report implies that we are remiss

in our enforcement of the law. Several examples of these problems are
cited below.

ED/OCR has traditionally focused its enforcement program upon recipients
of Federal financial assistance from the Department of Education. Al
programs and activities of entities that receive such assistance are
subject to our compliance oversight. Block grants are one of many sources
of departmental Federal aid and whether a recipient receives its funds
through cateqorical or block grants, our jurisdiction remains the same,
Therefore, the establishment of the Education block grant has not limited
our ability to enforce the civil rights laws or in any way changed our
operational procedures. However, on page iv, page 20, page 3%, and

page 57 of the report, you imply that ED/OCR has failed to carry out its
responsibilities,

The language on page 20 highlights the problem. The first sentence,
second paragraph reads: “"Education has not established civil rights
requirements for states specifically for the block grant program." We
suggest the sentence be revised by adding: "Since the block grants do
not require them, Education/OCR has not established . . . "

Pages iv and 35 reinforce the implication that we have neglected our
responsibilities, The first sentence in the second paragraph on page iv
reads: "The Reconciliation Act did not include any specific civil
rights provisions for the Education block grant, and Education has
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not estabiished any specific civil rights policies or procedures concerning

either state or Federal enforcement roles." The third sentence in the
paragraph on page 35 r : "The Reconciliation Act did not include

specific civil rights provistons for the {(block grant) program, and the
agency has not implemented any policies or procedures which apply specifi-
cally to it." MWe suggest that both sentences be revised by adding the
word "therefore” in each., For example, "The . . . Act did not include

p9£1f1c pruv1%1ona, and, therefore, the agency has not implemented any
pDIl( €5 . . . . )

On page 7, the report again implies that ED/OCR is not doing its job.

In the second paragraph, second sentence, the report states that staff

"o « . do not attempt to identify all funding sources and that Education
case files do not Vist all sources.” It is not necessary for staff to
identify all sources of Federal financial assistance in order to establish
Jurisdic over a program or activity, although we do attempt to find

as many sources as possible. As long as we can establish that a program
or activity receives any departmental funds, jurisdiction can be conferred
upon that program or activity., To word the report as it is now is mis-
leading, We suggest that the sentence be revised as follows: "During

our . . . visits we confirmed that OCR staff attempt to determine if

any Federal funding from the department is received in order to establish
Tegal jurisdiction. Education files, however, will not necessarily Tist
all sources.

We also find that the presentation of certain information about ED/OCR is
distorted. For example, on pages vi and a7, the report discusses the
reaction of regional officials to the loss of data formerly available to
them under the Emergency School Aid Act (ESAA). On each page the report
begins by saying that four of the ten officials interviewed were concerned
about the effect of this loss. This is followed by the acknowledgement
that six of the ten did not consider this a problem. We suggest that

you place the majority opinion first in order to put this issue in its
proper perspective.

Finally, we suggest revisions on the following pages:

p. v - Second paragraph, last sentence, change
to read: "Education has not scheduled any
block grant compliance reviews for fiscal
year 1984, However, virtually every
elementary and secondary system that OCR/ED
plans to investigate receives block grants
(as well as other funds) from ED.”"

p. 6 - Second paragraph, next to last sentence:
"For examplie, Education requires a samplin
of school districts to report certain gata

biannually, . . . ."
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LA

note:

Page

Lo

ac

re

ferences

APPENDIX

- Second paragraph, second sentence:
“lnder Education's Vocational Education
Guidelines, state agencies must develop
methods of administration . . . ."

Sincerely,

arryl M. leton
Assistant Secretary
for Civil Rights

with page numbers in the final report.
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DEPARTMENT OF HEALTH & HUMAN SERVICES Otfice of inepector General

NJG 27 1984

Mr. Richard L. Fogel

Director, Human Resources
Division

United States General
Accounting Office

Washington, D.C. 20548

Dear Mr, Fogel:

The Secretary asked that I respond to your request for the
Department's comments on your draft report "Federal Agencies
Retain Primary Responsibility for Block Grant Civil Rights
Enforcement.” The enclosed comments represent the tentative

position of the Department and are subject to reevaluation when
the final version of this report is received.

We appreciate the opportunity to comment on this draft report
before its publication.

Sincerely yours,

Qe

Richard P. Kusserow
Inspector General

Enclosure
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COMMENTS OF THE DEPARTMENT OF HEALTH AND HUMAN SERVICES
ON THE GENERAL ACCOUNTING OFFICE'S DRAFT REPORT,
"FEDERAL AGENCIES RETAIN PRIMARY RESPONSIBILITY

FOR BLOCK GRANT CIVIL RIGHTS ENFORCEMENT™

General Comments

We have carefully reviewed the subject draft report and, in general,
find it to be a fair evaluation of the collected data. We note, however,
that current Office for Civil Rights (OCR) compliance activities address
and clarify some of the conclusions drawn in the report. Specifically,

a memorandum of agreement has been developed regarding the proposed
pilot project for inereasing State involvement in civil rights enforcement
and meetings have been scheduled with the designated State program or
human rights agencies, This project is expected to be fully operational
in the first quarter of FY 1985. Additionally, OCR has developed a new
and separate assurance form specifically for the block grant programs.
This form has been printed and paperwork is being prepared to distribute
it to the appropriate State block grant agencies for use during FY 1985
and thereafter.

Regarding the procedures for referring noncompliance findings to governors!'
offices, OCR regional offices have been instructed to assure that where
formal agreements are not yet signed, written confirmation is made of all
procedures agreed upon during the required meetings with designated stat
block grant officials.

Finally, the OCR Block Grant Task Force has been reconvened and has as its
priority to develop specific policy guidance on sex and religious discrimi-
nation issues for use in connection with compliance reviews scheduled for
FY 1985. The Task Force will also develop a policy on the question of
whether to refer to Governors those noncompliance findings concerning
programs receiving both block and nonblock grant funding.

(000076 )
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