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ESPRIT DE CORPS: RECRUITING AND RETAIN-
ING AMERICA’S BEST FOR THE FEDERAL
CIVIL SERVICE, H.R. 1601, S. 129, AND H.R.
3737

WEDNESDAY, FEBRUARY 11, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CIVIL SERVICE AND AGENCY
ORGANIZATION,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 1:03 p.m., in room
2154, Rayburn House Office Building, Hon. Jo Ann Davis of Vir-
ginia (chairman of the subcommittee) presiding.

Present: Representatives Jo Ann Davis of Virginia, Norton,
Danny K. Davis of Illinois, and Van Hollen.

Staff present: Ron Martinson, staff director; B. Chad Bungard,
deputy staff director and chief counsel; Chris Barkley, professional
staff member; John Landers, detailee; Reid Voss, clerk; Shannon
Meade, legal intern; Michelle Ash, minority senior legislative coun-
sel; Tania Shand, minority professional staff Member; and Teresa
Coufal, minority assistant clerk.

Ms. DAvis OoF VIRGINIA. The subcommittee on Civil Service and
Agency Organization will come to order.

Again I want to thank you all for joining us here today. We
began the second term of the 108th Congress in much the same
way that we did the first—with an exploration of what steps we
can take to attract, motivate, and train the best qualified workers
for the Federal Government. Last year this subcommittee’s hearing
focused on the broad subject of compensation reform. Today we will
be looking at two specific legislative proposals. These legislative
proposals, if enacted into law, would enhance management flexibili-
ties to attract and retain the best and the brightest across the gov-
ernment and would alleviate the problem of pay compression for
administrative law judges.

Taken together, these two initiatives represent the major point
of our recruitment and retention strategy—to address the very real
pay, benefit, and personnel issues that keep potential employees
from joining the Civil Service and sometimes drive our best em-
ployees and managers away.

The first piece of legislation is H.R. 1601, the Federal Workforce
Flexibility Act, which I introduced last year. This bill would do
many things to improve the effectiveness of the Federal Govern-
ment, including expanding agencies’ abilities to offer recruitment,
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retention, and relocation bonuses, allowing agencies to offer en-
hanced annual leave benefits to new mid-career hires, emphasizing
training, streamlining, critical pay authority, and making it easier
for agencies to establish personnel demonstration projects.

A companion bill, Senate bill 129, has made its way through the
Senate Governmental Affairs Committee with some changes.

The second bill is H.R. 3737, the Administrative Law Judges Pay
Reform Act, which I introduced earlier this year. This legislation
addresses the large problem of pay compression among administra-
tive law judges. The 1,400 ALJs across the government are respon-
sible for hearing disputes over their agencies’ decisions. Most of
them work at the Social Security Administration, where they make
judgments on citizens’ appeals. They play a crucial role. Pay com-
pression caused by a statutory cap on ALJ salaries is especially
worrisome in high-cost areas such as Boston, Chicago, Los Angeles,
New York, and San Francisco. This problem threatens the ability
to hire and retain an appropriate number of administrative law
judges. Until recently, members of the Senior Executive Service
were subject to the same cap, but that problem was remedied for
the SES last year. That legislation, however, failed to address the
ALJ situation.

I want to again thank our witnesses for being here today, and
I look forward to hearing your thoughts on these pieces of legisla-
tion.

I'm going to give my ranking minority member here a chance to
get his breath, and then I am going to recognize him to see if he
has any comments.

[The prepared statement of Hon. Jo Ann Davis, and the texts of
H.R. 1601, H.R. 3737, and S. 129 follow:]
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Thank you all for joining us today. We begin the second term of the 108" Congress in much the

same way we did the first — with an exploration of what steps we can take to attract, motivate and retain

the best qualified workers to the federal government.

Last year, this Subcommittee’s first hearing focused on the broad subject of compensation reform.

Today, we will be looking at two specific legislative proposals. These legistative proposals, if enacted

into law, would enhance management flexibilities, to attract and retain the best and the brightest across

the government and would alleviate the problem of pay compression for administrative law judges.

Taken together, these two initiatives represent the major point of our recruitment and retention

strategy: to address the very real pay, benefit and personnel issues that keep potential employees from

joining the civil service and sometimes drive our best employees and managers away.

The first piece of legislation is H.R. 1601, the Federal Workforce Flexibility Act, which I introduced

last year. This bill would do many things to improve the effectiveness of the federal government,

including expanding agencies’ abilities to offer recruitment, retention and relocation bonuses, allowing

agencies to offer enhanced annual leave benefits to mid-career hires, emphasizing training, streamlining

critica) pay authority, and making it easier for agencies to
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companion bill, S. 129, has made its way through the Senate Governmental Affairs Committee with some

changes.

The second bill is H.R. 3737, the Administrative Law Judges Pay Reform Act, which I introduced
earlier this year. This legislation addresses the large problem of pay compression among administrative
law judges. The 1,400 ALJs across the government are responsible for hearing disputes over their
agency’s decisions. Most of them work at the Social Security Administration, where they make
judgments on citizen appeals. They play a crucial role. Pay compression — caused by a statutory cap on
ALJ salaries ~ is especially worrisome in high-cost areas such as Boston, Chicago, Los Angeles, New
York, and San Francisco. This problem threatens the ability to hire and retain an appropriate number of
administrative law judges. Until recently, members of the Senior Executive Service were subject to the
same cap — but that problem was remedied for the SES last year. That legislation, however, failed to

address the ALJ situation.

T want to again thank our witnesses for being here today. I look forward to hearing your thoughts on

these pieces of legislation.
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108TH CONGRESS
=99 H,R. 1601

To provide for reform relating to Federal employment, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

APRIL 3, 2003
Mrs. Jo ANN Davis of Virginia introduced the following bill; which was
referred to the Committee on Government Reform

A BILL

To provide for reform relating to Federal employment, and

for other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the
“Federal Workforce Flexibility Act of 2003".

(b) TaBLE OF CONTENTS—The table of contents of

~N N B W N

this Act is as follows:
Sce. 1. Short title; table of contents.

TITLE I--FEDERAL HUMAN RESOURCES MANAGEMENT
INNOVATIONS

Sec. 101, Streamlined personnel management demonstration projects.
See. 102, Effective date.
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TITLE II—REFORMS RELATING TO FEDERAL HUMAN CAPITAL

Sec.
See.
Sec.
See.

Sec.
See.

MANAGEMENT

201. Reeruitment, relocation, and retention bonuses.

202. Streamlined critical pay authority.

203. Civil sérvice retirement system computation for part-time service.
204. Corrections relating to pay administration,

TITLE II—REFORMS RELATING TO FEDERAL EMPLOYEE
CAREER DEVELOPMENT AND BENEFITS

301, Ageney training.
302. Annual leave enhancements.

TITLE I—FEDERAL HUMAN RE-

SOURCES MANAGEMENT IN-
NOVATIONS

SEC. 101, STREAMLINED PERSONNEL MANAGEMENT DEM-

ONSTRATION PROJECTS.

Chapter 47 of title 5, United States Code, is amend-

ed-—

(1) in section 4701—
(A) in subsection (a)—
(i) by striking “(a)”’;
(ii) by striking paragraph (1) and in-
serting the following:

“(1) ‘agency’ means an Executive ageney and
any entity that is subject to any provision of this
title that could be waived under section 4703, but
does not include—

“(A) the Federal Bureau of Investigation,
the Central Intelligence Agenecy, the Defense In-

telligence Agency, the National Imagery and

»HR 1601 IH



OO0~ N B W N e

[ o) S S e . T T S

7

3
Mapping Agenecy, the National Security Agency,
and, as determined by the President, any Exec-
utive agenecy or unit thereof which is designated
by the President and which has as its principal
function the conduct of foreign intelligence or
counterintelligence activities; or
“(B) the General Accounting Office;”;
(1ii) in paragraph (4), by striking
“and” at the end;
(iv) by redesignating paragraph (5) as
paragraph (6); and
(v) by inserting after paragraph (4)
the following:

“(5) ‘modification’ means a significant change
in 1 or more of the elements of a demonstration
project plan as deseribed in section 4703(b)(1);
and”; and

(B) by striking subsection (b); and
(2) in section 4703—
(A) in subsection (a)—
(i) by striking “conduct and evaluate
demonstration projects” and inserting
“eonduct, modify, and evaluate demonstra-

: . b3
fion projects’;

«HR 1601 TH
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(i1) by striking “, including any law or
regulation relating to—"" and all that fol-
lows and inserting a period; and
(iil) by adding at the end the fol-
lowing: “The decision to initiate or modify

a project under this section shall be made

by the Office.”;

(B) by striking subsection (b) and insert-
ing the following:

“(b) Before eonducting or entering into any agree-
ment or contract to conduet a demonstration project, the
Office shall ensure—

“(1) that each project has a plan which de-
seribes—

“(A) its purpose;

“(B) the employees to be covered;

(C) its antieipated outcomes and resource
implications, including how the project relates
to carrying out the agency’s strategic plan, in-
eluding meeting performance goals and objec-
tives, and accomplishing its mission;

“(D) the personnel policies and procedures
the project will use that differ from those other-
wise available and applicable, including a spe-

cific citation of any provisions of law, rule, or

*HR 1601 IH
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regulation to be waived and a specific descrip-

tion of any contemplated action for which there

is a lack of specific authority;

“(E) the method of evaluating the project;
and

“(¥) the agency’s system for ensuring that
the prgject is implemented in a manner con-
sistent with merit system principles;

“(2) notification of the proposed project to em-
plovees who are likely to be affected by the project;

“(3) an appropriate comment period;

“(4) publication of the final plan in the Federal
Register;

“(5) notification of the final project at least 90
days in advance of the date any project proposed
under this section is to take effect to employees who
are likely to be affected by the project;

“(6) publication of any subsequent modification
in the Federal Register; and

“(7) notification of any subsequent modification
to employees who are included in the project.”;

(C) in subsection {(e)—
(1) by striking paragraph (1) and in-

serting the following:

+HR 1601 1H
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6
“(1) any provision of chapter 63 or subpart G
of part III of this title;”;

(ii) by redesignating paragraphs (4)
and (5) as paragraphs (6) and (7), respec-
tively;

{ii1) by inserting after paragraph (3)
the following:

“(4) section 7342, 7351, or 7353,
“(5) the Ethics in Government Act of 1978 (5

U.8.C. App.);”’; and

(iv) in paragraph (6) as redesignated,
by striking ‘“‘paragraph (1), (2), or (3) of
this subsection; or” and inserting “para-
graphs (1) through (5);;

(D) by striking subsections (d) and (e) and
inserting the following:

“(d)(1) Unless terminated at an earlier date in ac-
cordance with this section, each demonstration project
shall terminate at the end of the 10-year period beginning
on the date on whieh the project takes effect.

“(2) On or before the end of the 7-year period begin-
ning on the date on which a demonstration project takes
effect, the Office shall submit a recommendation to Con-
gress on whether Congress should enact legislation to

make that project permanent.

»HR 1601 TH
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1 “(e) The Office may terminate a demonstration
project under this chapter if the Office determines that
the project—

“(1) is not consistent with merit system prin-
ciples set forth in section 2301, veterans’ preference
prineiples, or the provisions of this chapter; or

“(2) otherwise imposes a substantial hardship

on, or is not in the best interests of, the public, the

N~ R e - Y " o

Government, employees, or eligibles.”; and

10 (E) by striking subsections (h) and (i) and
11 inserting the following:

12 “(h) Notwithstanding section 2302(e)(1), for pur-
13 poses of applying section 2302(b)(11) in a demonstration
14 project under this chapter, the term ‘veterans’ preference
15 requirement’ means any of the specific provisions of the
16 demonstration project plan that are designed to ensure
17 that the project is consistent with veterans’ preference
18 principles.

19 “(i) The Office shall ensure that each demonstration

20 project is evaluated. Each evaluation shall assess—

21 “(1) the project’s ecompliance with the plan de-
22 veloped under subsection (b)(1); and

23 “(2) the project’s impact on improving public
24 management.

«HR 1601 IH
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“(3) Upon request of the Director of the Office of
Personnel Management, agencies shall cooperate with and
assist the Office in any evaluation undertaken under sub-
section (i) and provide the Office with requested informa-
tion and reports relating to the conducting of demonstra-
tion projects in their respective agencies.”.
SEC. 102. EFFECTIVE DATE.
This title shall take effect 180 days after the date

of enactment of this Act.

TITLE II—REFORMS RELATING
TO FEDERAL HUMAN CAP-
ITAL MANAGEMENT

SEC. 201. RECRUITMENT, RELOCATION, AND RETENTION

BONUSES.

(a) BoNUsEs.
(1) IN GENERAL.—Chapter 57 of title 5, United

States Code, is amended by striking sections 5753

and 5754 and inserting the following:
“§5753. Recruitment and relocation bonuses

“(a) In this section, the term ‘employee’ has the
meaning given that term under section 2105, except that
such term also includes an employee described under sub-
section (¢) of that section.

“(b)(1) The Office of Personnel Management may

authorize the head of an ageney to pay a bonus to an indi-

*HR 1601 IH
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I vidual appointed or moved to a position that is likely to

2 be difficult to fill in the absence of such a bonus, if the
3 individual—

4 “(A)(1) is newly appointed as an employee of
5 the Federal Government; or

6 “(ii) is currently employed by the Federal Gov-
7 ernment and moves to a new position in the same
8 geographic area under circumstances described in
9 regulations of the Office; or

10 “(B) is currently employed by the Federal Gov-
11 ernment and must relocate to aceept a position sta-
12 tioned in a different geographic area.

13 “(2) Except as provided by subsection (h), a bonus

14 may be paid under this section only to an employee cov-
15 ered by the General Schedule pay system established
16 under subchapter IIT of chapter 53.

17 “(e}(1) Payment of a bonus under this section shall
18 be eontingent upon the employee entering into a written
19 service agreement to complete a period of employment
20 with the agency, not to exceed 4 years. The Office may,

21 by regulation, prescribe a minimum service.

22 “(2)(A) The agreement shall inclade—

23 “(1) the length of the required service period;
24 “(i1) the amount of the bonus;

25 “(ii1) the method of payment; and

+HR 1601 TH
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“(iv) other terms and conditions under which
the bonus is payable, subject to subsections (d) and
{e) and regulations of the Office.

“(B) The terms and conditions for paying a bonus,

as specified in the service agreement, shall include
“(1) the conditions under which the agreement
may be terminated before the agreed-upon serviee
period has been completed; and
““(i1) the effect of the termination.

“(3) The agreement shall be made effective upon em-
ployment with the agency or movement to a new position
or geographic area, as applicable, except that a service
agreement with respect to a recruitment bonus may be
made effective at a later date under ecircumstances de-
seribed in regulations of the Office, such as when there
is an initial period of formal basic training.

“(d)(1) Except as provided in subsection (e), a bonus
under this seetion shall not exeeed 25 percent of the an-
nual rate of basic pay of the employee at the beginning
of the service period multiplied by the number of vears
(or fractions thereof) in the service period, not to exceed
4 vears.

“(2) A bonus under this section may be paid as an

initial lump sum, in installments, as a final lump sum

*HR 1601 TH
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upon the eompletion of the full serviece period, or in a com-
bination of these forms of payment.

“(3) A bonus under this seetion is not part of the
basic pay of an employee for any purpose.

“(4) Under regulations of the Office, a recruitment
bonus under this seetion may be paid to an eligible indi-
vidual before that individual enters on duty.

“(e) The Office may authorize the head of an agency
to waive the hmitation under subsection (d)(1) based on
a critical agency need, subject to regulations prescribed
by the Office. Under such a waiver, the amount of the
bonus may be up to 50 percent of the employee’s annual
rate of basie pay at the beginning of the service period
multiplied by the number of years {or fractions thereof)
in the serviee period, not to exceed 100 percent of the em-
plovee’s annual rate of basie pay at the beginning of the
service period.

“(f) The Office shall require that, before paying a
bonus under this section, an agency shall establish a plan
for paying recruitment bonuses and a plan for paying relo-
cation bonuses, subject to regulations prescribed by the
Office.

“(g) The Office may preseribe regulations to carry
out this seetion, including regulations relating to the re-

payment of a recruitment or relocation bonus in appro-

<HR 1601 TH
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priate circumstances when the agreed-upon serviee period
has not been ecompleted.

“(h)(1) At the request of the head of an Executive
agency, the Office may extend coverage under this seetion
to categories of employees within the ageney who other-
wise would not be covered by this section.

“(2) The Office shall not extend coverage to the head
of an Executive agency, including an Executive agency
headed by a board or other collegial body composed of 2
or more individual members.

“§ 5754. Retention bonuses

“(a) In this section, the term ‘employee’ has the
meaning given that term under section 2105, except that
such term also includes an employee described in sub-
section (¢) of that seetion.

“(b) The Office of Personnel Management may au-
thorize the head of an agency to pay a retention bonus
to an employee, subject to regulations preseribed by the
Office, if—

“(1) the unusually high or unique gualifications
of the employee or a special need of the agency for
the employee’s services makes it essential to retain

the employee; and

HR 1601 TH
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“(2) the agency determines that, in the absence
of a retention bonus, the employee would be likely to
leave—
“{A) the Federal service; or
“(B) for a different position in the Federal
service under conditions described in regula-
tions of the Office.

“(e) The Office may authorize the head of an agency
to pay retention bonuses to a group of employees in 1 or
more categories of positions in 1 or more geographic areas,
subject to the requirements of subsection (b){(1) and regu-
lations presecribed by the Office, if there is a high risk that
a significant portion of employees in the group would be
likely to leave in the absence of retention bonuses.

“(d) Except as provided in subsection (j), a bonus
may be paid only to an employee covered by the General
Schedule pay system established under subchapter III of
chapter 53.

“(e)(1) Payment of a retention bonus is contingent
upon the employee entering into a written service agree-
ment with the agenecy to complete a period of employment
with the agency.

“(2)(A) The agreement shall include—

(1) the length of the required service period;

(1) the amount of the bonus;

sHR 1601 IH
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“(i11) the method of payment; and
“(iv) other terms and conditions under which
the bonus is payable, subject to subsections (f) and
(g) and regulations of the Office.
“(B) The terms and conditions for paying a bonus,
as specified in the service agreement, shall include—
“(i) the conditions under which the agreement

may be terminated before the agreed-upon service

MR I = TRV, B Y

period has been completed; and

10 *(i1) the effect of the termination.

11 “(3)(A) Notwithstanding paragraph (1), a written
12 serviee agreement is not required if the agency pays a re-
13 tention bonus in biweekly installments and sets the install-
14 ment payment at the full bonus percentage rate estab-
15 lished for the employee with no portion of the bonus de-
16 ferred.

17 “{B) If an agency pays a retention bonus in accord-
18 ance with subparagraph (A) and makes a determination
19 to terminate the payments, the agency shall provide writ-
20 ten notice to the employee of that determination. Exeept
21 as provided in regulations of the Office, the employee shall
22 continue to be paid the retention bonus through the end

23 of the pay period in which such written notice is provided.
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“(4) A retention bonus for an employee may not be
hased on any period of such service which is the basis for
a recruitment or relocation bonus under section 5753.

“(£)(1) Except as provided in subsection (g), a reten-
tion bonus, which shall be stated as a percentage of the
employee’s basic pay for the service period associated with
the bomus, may not exceed—

“(A) 25 pereent of the employee’s basic pay if
paid under subsection (b); or

“(B) 10 percent of an employee’s basic pay if
paid under subsection (¢).

“(2) A retention bonus may be paid to an employee
in installments after eompletion of specified periods of
service or in a single lump sum at the end of the full pe-
riod of service required by the agreement. An installment
payment may not exceed the product derived from multi-
plving the amount of basic pay earned in the installment
period by a percentage not to exceed the bonus percentage
rate established for the employee. If the installment pay-
ment percentage is less than the bonus pereentage rate,
the accrued but unpaid portion of the bonus is payable
as part of the final installment payment to the employee
after completion of the full service period under the terms

of the service agreement.
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“(3) A retention bonus is not part of the bhasic pay
of an employee for any purpose.

“(g) Upon the request of the head of an agency, the
Office may waive the limit established under subsection
(f)(1) and permit the agency head to pay an otherwise
eligible employee or category of employees retention bo-
nuses of up to 50 percent of basic pay, based on a critical
agency need.

“(h) The Office shall require that, before paying a
bonus under this section, an agency shall establish a plan
for paying retention bonuses, subject to regulations pre-
seribed by the Office.

“(1) The Office may preseribe regulations to carry out
this section.

“()(1) At the request of the head of an Executive
agency, the Office may extend coverage under this section
to categories of employees within the agency who other-
wise would not be covered by this section.

“(2) The Office shall not extend coverage under this
section to the head of an Executive agency, including an
Executive agency headed by a board or other eollegial body
composed of 2 or more individual members.”.

(2) TECHNICAL AND CONFORMING AMEND-

MENT.—The table of sections for chapter 57 of title

5, United States Code, is amended by striking the
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1 item relating to section 5754 and inserting the fol-
2 lowing:
“5754. Retention bonuses.”.
3 (b) RELOCATION PAYMENTS.—Section 407 of the

4 Federal Employees Pay Comparability Act of 1990 (b
5 U.S.C. 5305 note; 104 Stat. 1467) is repealed.

6 (¢) EFFECTIVE DATE AND APPLICATION. —

7 (1) EFrFECTIVE DATE.~—Exeept as provided
8 under paragraphs (2) and (3), this section shall take
9 effect on the first day of the first applicable pay pe-
10 riod beginning on or after 180 days after the date
11 of enactment of this Act.

12 (2) APPLICATION TO AGREEMENTS.—A recruit-
13 ment or relocation bonus service agreement that was
14 authorized under section 5753 of title 5, United
15 States Code, before the effective date under para-
16 graph (1) shall eontinue, until its expiration, to be
17 subjeet to section H753 as in effect on the day before
18 such effective date.

19 {3) APPLICATION TO ALLOWANCES.—Payment
20 " of a retention allowance that was authorized under
21 section 5754 of title 5, United States Code, before
22 the effective date under paragraph (1) shall con-
23 tinue, subject to section 5754 as in effect on the day
24 before such effective date, until the retention allow-
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anee Is reauthorized or terminated (but no longer

than 1 year after suech effective date).

SEC. 202. STREAMLINED CRITICAL PAY AUTHORITY.

Section 5377 of title 5, United States Code, is
amended—

(1) by striking subsection (¢) and inserting the
following:

“{e) The Office of Personnel Management, in con-
sultation with the Office of Management and Budget,
may, upon the request of the head of an agency, grant
authority to fix the rate of basic pay for 1 or more posi-
tions in such agency in accordance with this section.”;

(2) in subsection (e}(1), by striking “Office of
Management and Budget” and inserting “Office of
Personunel Management’’;

(3) by striking subsections (f) and (g) and in-
serting the following:

“{f) The Office of Personnel Management may not
authorize the exercise of authority under this section with
respeet to more than 800 positions at any 1 time, of which
not more than 30 may, at any such time, be positions the
rate of basie pay for which would otherwise be determined
under subchapter I1.

“(g) The Office of Personnel Management shall con-

sult with the Office of Management and Budget before
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making any decision to grant or terminate any authority
under this section.”’; and
{4) in subsection (h), by striking “The Office of
Management and Budget shall report to the Com-
mittee on Post Offiece and Civil Service” and insert-
ing “The Office of Personnel Management shall re-
port to the Committee on Government Reform.”,
SEC. 203. CIVIL SERVICE RETIREMENT SYSTEM COMPUTA-
TION FOR PART-TIME SERVICE.
Section 8339(p) of title 5, United States Code, is
amended by adding at the end the following:
“(3) In the administration of paragraph (1)—
“(A) subparagraph (A) of such paragraph
shall apply to any service performed before, on,
or after April 7, 1986;
“(B) subparagraph (B) of such paragraph
shall apply to all serviece performed on a part-
time or full-time basis on or after April 7,
1986; and
“(C) any service performed on a part-time
basis before April 7, 1986, shall be credited as

service performed on a full-time basis.”.
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1 SEC. 204. CORRECTIONS RELATING TO PAY ADMINISTRA-
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a) IN GENERAL.—Chapter 53 of title 5, United
1

States Code, is amended—

(1) in section 5302, by striking paragraph (8)
and inserting the following:

“(8) the term ‘rates of pay under the General
Schedule’, ‘rates of pay for the General Schedule’, or
‘scheduled rates of basic pay’ means the unadjusted
rates of basic pay in the General Schedule as estab-
lished by section 5332, excluding additional pay of
any kind; and”’;

(2) 1n section H305—

(A) by striking subsection (a) and insert-
ing the following:

“{a)(1) Whenever the Office of Personnel Manage-

ment finds that the Government’s recruitment or retention
efforts with respect to 1 or more occupations in 1 or more
areas or locations are, or are likely to become, significantly
handicapped due to any of the circamstances deseribed in
subseetion (b), the Office may establish for the areas or
locations mvolved, with respect to individuals in positions
paid under any of the pay systems referred to in sub-
section (e), higher minimum rates of pay for 1 or more
grades or levels, occupational groups, series, classes, or
subdivisions thereof, and may make corresponding in-
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creases in all rates of pay range for each such grade or
level. However, a minimum rate so established may not
exceed the maximum rate of basic pay (excluding any lo-
cality-based comparability payment under section 5304 or
similar provision of law) for the grade or level by more
than 30 percent, and no rate may be established under
this section in excess of the rate of basie pay payable for
level IV of the Executive Schedule. In the case of individ-
uals not subject to the provisions of this title governing
appointment in the competitive service, the President may
designate another agency to authorize special rates under
this section.

“{2) The head of an agency may determine that a
category of employees of the agency will not be covered
by a special rate authorization established under this see-
tion. The head of an agency shall provide written notice
to the Office of Personnel Management {(or other agency
designated by the President to authorize special rates)
which identifies the specific category or categories of em-
ployees that will not be covered by special rates authorized
under this section. If the head of an agency removes a
category of employees from coverage under a special rate
authorization after that authorization takes effect, the loss
of coverage will take effect on the first day of the first

pay period after the date of the notice.”;
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(B) in subsection (b), by striking para-
graph (4) and inserting the following:

“(4) any other circumstances which the Office
of Personnel Management (or such agency as the
President may designate) considers appropriate.”;

(C) in subsection (d)—

(i) by striking “President” and insert-
ing “Office of Personnel Management’;
and

(ity by striking “he” and inserting
“the President’’;

(D) in subsection (e), by striking “basic
pay”’ and inserting ‘“‘pay’’;

(E) by striking subsection (f) and inserting
the following:

“(f) When a schedule of special rates established
under this section is adjusted under subsection (d), a cov-
ered employee’s special rate will be adjusted in accordance
with conversion rules prescribed by the Office of Personnel
Management or by such agency as the President may des-
ignate.”’;

(F) in subsection (g)(1)—
(1) by striking “basic pay”’ and insert-

ing “pay’’; and
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(i) by striking “President (or his des-
ignated ageney)” and inserting “Office of
Personnel Management (or such agency as
the President may designate)”;
(G) by striking subsection (h) and insert-
ing the following:

“(h) An employee’s entitlement to a rate of pay estab-
lished under this section terminates when the employee is
entitled to a higher rate of pay (including basic pay as
adjusted to include any locality-based comparability pay-
ment under section 5304 or similar provision of law).”;
and

{H) by adding at the end the following:

“(1) When an employee who is receiving a rate of pay
established under this secetion moves to a new official duty
station at which different pay schedules apply, the em-
ployee shall be entitled to the rates of pay applicable in
the new pay area based on the employee’s position, grade,
and step (or relative position in the rate range) before the
movement, as determined under regulations prescribed by
the Office of Personnel Management or other agency des-
ignated by the President under subsection (a). Such pay
conversion upon geographic movement shall be effected be-
fore processing any other simultaneous pay action {other

than a general pay adjustment).
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“(3) A rate established under this seetion shall be con-
sidered to be part of basic pay for purposes of subchapter
IIT of chapter 83, chapter 84, chapter 87, subchapter V
of chapter 55, section 5941, and for such other purposes
as may be expressly provided for by law or as the Office
of Personnel Management may by regulation preseribe.”;
(3) in section 5334—
(A) in subseetion (b), by adding at the end
the following:

“If an employee’s rate after promotion or transfer is
greater than the maximum rate of basie pay for the em-
ployee’s grade, that rate shall be treated as a retained rate
under section 5363. The Office of Personnel Management
shall prescribe by regulation the ecircamstances under
which and the extent to which special rates under section
5305 (or similar provision of law) or locality-adjusted
rates under seection 5304 (or similar provision of law) are
considered to be basic pay in applying this subsection.”;

and

(B) by adding at the end the following:

“(g) When an employee moves to a new official duty
station at which different pay schedules apply, the em-
ployee shall be entitled to the rates of pay applicable in
the new pay area based on the employee’s position, grade,

and step (or relative position in the rate range) before the
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1 movement. Such pay conversion upon geographic move-

2 ment shall be effected before processing any other simulta-
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3 neous pay action (other than a general pay adjustment).”;
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(4) in section H361—

{A) by striking paragraphs (3) and (4) and
redesignating paragraphs (5) through (7) as
paragraphs (3) through (5), respectively;

(B) in paragraph (4), as redesignated, by
striking “and” at the end;

(C) in paragraph (5), as redesignated, by
striking the period and inserting a semicolon;
and

(D) by adding at the end the following:
“(6) ‘rate of basic pay’ means—

“(A) the rate of pay preseribed by law (in-
chuding regulations) for the position held by an
employee before any deductions or additions of
any kind, but mcluding—

“(i) any applicable locality-based pay-
ment under section 5304 or similar provi-
sion of law;

“(il) any applicable special salary rate
under section 5305 or similar provision of

law; and
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“(iii) any applicable existing retained
rate of pay established under section 5363
or similar provision of law; and
“(B) in the case of a prevailing rate em-
ployee, the scheduled rate of pay determined

under section 5343;

“(7) ‘former highest applicable rate of basic
pay’ means the highest applicable rate of basic pay
payable to the employee immediately before the ac-
tion that triggers pay retention under section 5363;
and

“(8) ‘highest applicable basic pay rate range’
means the range of rates of basic pay for the grade
or level of the employee’s current position with the
highest maximum rate, except as otherwise provided
in regulations prescribed by the Office of Personnel
Management in cases where another rate range pro-
vides higher rates only in the lower portion of the
range.”;

(5) in section 5363—

(A} in subsection (a), by amending the
matter following paragraph (4) to read as fol-

lows:

24 ‘““is entitled to pay retention under the conditions set forth

25 in this section. Notwithstanding any other provision of
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law, this section may not be applied to employees whose
rate of basic pay is reduced solely because of the recompu-
tation of pay upon movement to a new official duty station
at which different pay schedules apply. When a geographic
move is accompanied by a simultaneous pay aection that
reduces the employee’s rate of basic pay after the employ-
ee’s pay has been recomputed to reflect the geographie
move, this section shall be applied, if otherwise applica-
ble.”; and
(B) by striking subsections (b) and (e) and
inserting the following:

“(b)(1) If an employee is entitled to pay retention
under subsection (a), paragraphs (2) and (3) shall apply
in determining the employee’s rate of pay:

“(2) If the employee’s former highest applicable rate
of basic pay is less than or equal to the maximum rate
of the highest applicable basic pay rate range for the em-
ployee’s current position, the employee is entitled to the
lowest payable rate of basic pay in that rate range that
equals or exceeds the former rate, and pay retention
ceases to apply.

“(3) If the employee’s former highest applicable rate
of basic pay exceeds the maximum rate of the highest ap-

plicable basic pay rate range for the employee’s current
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position, the employee is entitled to a retained rate equal
to the lesser of—
“{A) the employee’s former highest applicable
rate of basie pay; or
“(B) 150 percent of the maximum rate of the
highest applicable basic pay rate range for the em-
ployee’s position.

“{¢) An employee’s retained rate shall be increased
at the time of any increase in the maximum rate of the
highest applicable basic pay rate range for the emplovee’s
position by 50 percent of the dollar increase in that max-
imum rate.

“{d) The rate of pay for an employee who is receiving
a retained rate under this section and who is moved to
a new official duty station at which different pay schedules
apply shall be determined under regulations preseribed by
the Office of Personnel Management counsistent with the
purposes of this section.

“{e) A retained rate shall be considered part of basic
pay for purposes of this subchapter and for purposes of
subchapter II1 of chapter 83, chapters 84 and 87, sub-
chapter V of chapter 55, section 5941, and for such other
purposes as may be expressly provided for by law or as
the law or as the Office of Personnel Management may

by regulation prescribe. For other purposes, the Office
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shall preseribe by regulation what constitutes basic pay
for employees receiving a retained rate.

“(f) Subsections (a) through (e) do not apply (or shall
cease to apply) to an employee who—

“(1) has a break in service of 1 workday or
more;

“(2) is entitled by operation of this subchapter
or chapter 51 or 53 to a rate of basic pay which is
equal to or higher than, or declines a reasonable
offer of a position the rate of basic pay for which
is equal to or higher than, the rate to which the em-
ployee is entitled under this seetion; or

“(3) is demoted for personal ecause or at the
employee’s request.”’; and

(6) in section 5365(b) by inserting after “‘provi-
sions of this subchapter” the following: “(subject to
any conditions or limitations the Office may estab-
lish)”.

(b) SPECIAL RATES FOR LAW ENFORCEMENT OFFI-
CERS.—Section 403(c) of the Federal Employees Pay
Comparability Act of 1990 (5 U.S.C. 5305 note; Public
Law 101-509) is amended by striking all after “provision
of law)”” and inserting “and shall be basic pay for all pur-

poses. The rates shall be adjusted at the time of adjust-
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ments in the General Schedule to maintain the step link-
age set forth in subsection (b)(2).”.

{¢) PAY RETENTION.—Subject to any regulations the
Office of Personnel Management may prescribe, any em-
ployee in a covered pay schedule who is receiving a re-
tained rate under section 5363 of title 5, United States
Code, or similar authority on the effective date of this Act
shall have the pay of that employee converted on that date.
The newly applicable retained rate shall equal the formerly
applicable retained rate as adjusted to include any applica-
ble locality-based payment under section 5304 of title 5,
United States Code, or similar provision of law. Any em-
ployee in a covered pay system receiving a rate that ex-
ceeds the maximum rate of the highest applicable basic
pay rate range for the employee’s position (as defined
under section 5361(8) of that title, as amended by this
Aect) under any authority shall be considered to be receiv-

ing a retained rate under section 5363 of that title.

TITLE III—REFORMS RELATING
TO FEDERAL EMPLOYEE CA-
REER DEVELOPMENT AND
BENEFITS

SEC. 301. AGENCY TRAINING.

(a) TraiNnING To ACCOMPLISH PERFORMANCE

PLANS AND STRATEGIC GOALS.

Section 4103 of title 5,
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United States Code, is amended by adding at the end the
following:
“{¢) The head of each agency shall—

“{1) evaluate each program or plan established,
operated, or maintained under subsection (a) with
respect to accomplishing specific performance plans
and strategic goals in performing the agency mis-
sion; and

“(2) modify such program or plan to accom-
plish such plans and goals.”.

{b) AGENCY TRAINING OFFICER; SPECIFIC TRAINING
PROGRAMS. —
(1) In ¢ENERAL.~—Chapter 41 of title 5, United
States Code, is amended by adding after section
4119 the following:
“§ 4120. Agency training officer

“Wach agency shall appoint or designate a training
officer who shall be responsible for developing, coordi-
nating, and administering training for the agency.
“§ 4121. Specific training programs

“In consultation with the Office of Personnel Man-
agement, each head of an agency shall establish—

“(1) a comprehensive management succession
program to provide training to employees to develop

managers for the agency; and
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1 “(2) a program to provide training to managers
2 on aetions, options, and strategies a manager may
3 use in—

4 “{A) relating to employees with unaeccept-
5 able performances; and

6 “{B) mentoring employees and improving
7 emplovee performance and produetivity.”.

8 (2) TECHNICAL AND CONFORMING AMEND-
9 MENT.—The table of sections for chapter 41 of title
10 5, United States Code, 1s amended by adding at the
11 end the following:

#4120, Agency training officer.
“4121. Speeifie training programs.”.

12 SEC. 302. ANNUAL LEAVE ENHANCEMENTS.
13 (a) ACCRUAL OF LEAVE FOrR NEWLY HireED FED-

14 BrAL EMPLOYEES WITH QUALIFIED EXPERIENCE.

15 (1) IN GENERAL.—Section 6303 of title 5,
16 United States Code, is amended by adding at the
17 end the following:

18 “(e)(1) In this subsection, the term ‘period of quali-

19 fied non-Federal service’ means any equal period of service

20 performed by an individual that—

21 “(A) except for this subsection would not other-
22 wise be service performed by an emplovee for pur-
23 poses of subsection (a); and

24 “(B) was performed in a position——
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i “(i) the duties of which were directly re-
2 lated to the duties of the position in an agency
3 that such individual holds; and

4 ‘““(i1) which meets such other conditions as
5 the Office of Personnel Management shall pre-
6 seribe by regulation.

7 *(2) For purposes of subsection (a), the head of an

8 agency may deem a period of qualified non-Federal service
9 performed by an individual to be a period of service per-

10 formed as an employee.”.

11 (2) EFFECTIVE DATE.—This section shall take
12 effect 120 days after the date of enactment of this
13 Act and shall only apply to an individual hired on
14 or after that effective date.

15 (b) SENIOR EXECUTIVE SERVICE ANNUAL LEAVE

16 ENHANCEMENTS.—

17 (1) IN GENERAL.—Section 6303(a) of title 5,
18 United States Code, 1s amended—

19 {(A) in paragraph (2), by striking “and” at
20 the end;

21 (B) in paragraph (3), by striking the pe-
22 riod at the end and inserting ‘; and”’; and

23 (C) by adding after paragraph (3) the fol-
24 lowing:
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“(4) one day for each full biweekly pay period
for an employee in a position paid under section
5376 or 5383, or for an employee in an equivalent
category for which the minimum rate of basic pay 1s
greater than the rate payable at GS-15, step 10.”.
(2) REGULATIONS.—Not later than 120 days
after the date of enactment of this Act, the Office
of Personnel Management shall preseribe regulations
to carry out the amendments made by this sub-
section.

(3) EFFECTIVE DATES.——

(A) IN GENERAL.~—Paragraph (1) shall
take effect 120 days after the date of enact-
ment of this Act.

(B) ReGULATIONS.—~—Paragraph (2) shall
take effect on the date of enactment of this Act.

O
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108t CONGRESS
525 H, R. 3737

To increase the minimum and maximum rates of basic pay payable to
administrative law judges, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

JANUARY 28, 2004

Mrs. Jo ANN Davis of Virginia introduced the following bill; which was
referred to the Committee on Government Reform

A BILL

To increase the minimum and maximum rates of basic pay
payable to administrative law judges, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Administrative Law
5 Judges Pay Reform Act of 2004”.

6 SEC. 2. INCREASED LIMITS.

7 (a) Basic Pavy.—Section 5372(b)(1)(C) of title 5,
8 United States Code, is amended by striking ‘“level IV”
9 each place it appears and inserting “level I11".
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(b) LocaLITY-BASED COMPARABILITY Pay.—Para-
graph (2) of section 5304(g) of title 5, United States
Code, as amended by section 1125(a)(1)(A) of the Na-
tional Defense Authorization Act for Fiscal Year 2004
(Public Law 108-136), is amended to read as follows:

“{2) The applicable maximum under this subsection
shall be—

“(A) level IIT of the Executive Schedule for—
“(i) positions under subparagraph (A) or
{C) of subsection (h)(1); and
“(i1) any positions under subsection
(h)(1)(D) which the President may determine;
and
“(B) level II of the Executive Schedule for posi-

tions under subsection (h)(1)(B).”.

(e) TECHNICAL CORRECTION.—Section
5304(h)(2)(B)(i) of title 5, United States Code, as amend-
ed by section 1125(a)(1)(C)(1)(II) of the National Defense
Authorization Act for Fiscal Year 2004 (Public Law 108~
136), is amended by striking “(vii)” and inserting “(vi)”.

(d) APPLICABILITY.—

(1) IN GENERAL~The amendments made by
this Act shall—
(A) for purposes of computing any rate of

compensation for service performed in any pay
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period beginning before the date specified under
paragraph (2), be treated as if they had never
been enacted; and

(B) for purposes of computing any rate of
compensation for service performed in any pay
period beginning on or after the date specified
under paragraph (2), take effect as if included
in the enactment of Public Law 108-136.

(2) DATE SPECIFIED.—The date specified

under this paragraph shall be the earlier of—

(A) the first day of the first pay period be-
ginning at least 90 days after the date of the
enactment of this Act; or

(B) such other date (not earlier than the
date of the enactment of this Act) as the Office

of Personnel Management may determine.

O
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Calendar No. 428
RO G129

[Report No. 108-223]

To provide for reform relating to Federal employment, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JANUARY 9, 2003
Mr. VOINOVICH introduced the following bill; which was read twice and
referred to the Committee on Governmental Affairs
JANUARY 27, 2004
Reported by Ms. COLLINS, with an amendment

[Strike out all atter the enaeting clause and insert the part printed in italic}

A BILL

To provide for reform relating to Federal employment, and
for other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS:

2 SBore Frrrt—This Aet may be eited as the
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2

INNOVATIONS
Seer - Streambined personnel ment d gteation projeets:
TITLE H—REFORMS REEATING £0 FEDERAL HUMAN CAPIPAL
MANACEMENE

THLE H—REFORMS RELATING TO FEDERAL EMPLOYEER
CAREER BEVELOPMENT AND BENEFITS

Chapter 47 of title 5; United States Code; is amend-
- ;
any entity that is subjeet to eny provisien of this
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3
“and” at the end;
b} medifiention’ means & signifieant ehange
i 1 or more of the clements of a demonstration
and and
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4
“eonduet; modify; and evaluate demonstra-
) by striking *5 inclading any law or
i) by adding at the end the fol-
& projeet under this seetion shall be made
B} by striking sabseetion (b} and insert-
ment or eontraet t0 eonduet & demonstration projeet; the
Offiee shell ensure—
“1) that each projeet has o plan which de-
seribes—
“(B) the employees to be eovered;
to earrying out the ageney’s strategie plan; -
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5
D3} the personnel policies and proeedures
the projeet will use that differ from these other-
wise availaeble and applieable; ineluding & spe-
eifie eitation of any provisiens of law, rule; or
regulation to be waived and o speeifie deserip-
is & laek of speeifie aunthority;
L5} the method of evaluating the projeet;
and
the prejeet i3 implemented i & manner eon-
ployees whe are likely to be affeeted by the projeet;
3Y ah apprepriate eotment pertod;
under this seetion is to take effeet to employees whe
are likely to be affeeted by the prejeet;
{6} publieation of any subsequent modifieation
in the Federal Register; and
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6
6} in subseetion {e)—
5 by striking paregreph (1 and in-
“t1) any provision of chapter 63 or subpart &
of part T of this tithe;;
(i} by redesignating paragraphs (4
and {5} as paragraphs (6) and (F); respee-
i) by inserting after paragraph (3)
the following:
“t4) seetion 7343; T363; or 7363;
“5) the Bthies in Covernment Aet of 1978 (5
v} in paragraph (6) as redesignated;
by striking “paragraph (b (2); or (3} of
(D) by striking subseetions (d) and (¢} and
“dHT) Unless terminated at an eavlier date in ae-

21 eordanee with this seetion; each demonsteation projeet
22 shell terminate at the end of the 10-yenr period beginning
23 on the date on which the projeet tokes effeet:

24

25 on the date on which o demonstration projeet takes effeet;

+S 129 RS
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7
the Officc shall sabmit & reeommendation to Congress on
project permanent:
“fey The Office may termingte & demonstration
the projeet—
“43) is net eonsistent with merit system prin-
prineiples; or the provisions of this ehapter; or
2} otherwise imposes & substantial hardship
oft; oF 18 not in the best interests of; the publie; the
5 by striking subseetions thy and &) and
“thy Netwithstending seetion 2302(e}d); for pur-
peses of applying seetion 2302bH31) in & demenstration
requirement’ means any of the speeifie provisions of the
that the projeet is eonsistent with veterans’ preferenee
neintes
1) the prejeet’s eomphianee with the plan de-
veloped under subseetion (b¥1); and
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8
management:
“5> Upon request of the Direetor of the Offiee of

SEC. 103, EFFECTIVE DATE:

TITEE H—REFORMS REEATING
TO FEDERAL HUMAN CAP-
FFALE MANAGEMENT

SEC. 201. RECRUITMENT,; RELOCATION; AND RETENTION

BONUSES.

&) BoNueBs—
5 By epNghA—Chapter 87 of title 5; Hnited
States Code; i3 amended by striling seetions 57563
sueh term also ineludes an employee deseribed under sub-

*S 129 RS
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9
vidual appointed or moved to & pesition that iz hkely to
be diffienlt to £ill in the absence of sueh & bonus; if the
“CAH) is newly appeinted as an employee of
the Federal Government; or
erpment and moves to & new position in the same
regulations of the Offiee; or
B3 is eurrently employed by the Federal Gov-
erpment and must relocate to aecept & posttion sta-
tioned in & different geographie area-
L4623 Exeept as provided by subseetion (h); a bormus
may be paid ander this seetion only to an employee eov-
“eH) Payment of & bonus under this seetion shall
be eontingent upon the emplovee entering into a wrtten
service agreement to complete a period of employment
by regulation; preseribe & mintmum serviee:
“4) the length of the required serviee period;

«S 129 RS
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10

the bonus is payable; subjeet to subseetions {4} and

B} The terms and eonditions for payine a bonus;

period has been eompleted: and

£33y The agreement shall be made effective upon em-
ployment with the ageney or movement to & new position
or geographie ares; as appheable; exeept that & serviee
agreement with respeet to & reeruitment bonus may be
made effective at a later date under eirenmstaneces de-
seribed in regulations of the Offiee; sueh as when there
is an initiel period of formal basie training:

L) Exeept as provided in subseetion {e); a bonus

4 years:
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11
wmitial Jomp suny in installments; a8 & finad homp sam
apen the completion of the fall service period; or v & eom-

4} Under regulations of the Offtee; o reeruitment
& erttieal ageney need; subjeet to regulations preseribed
by the Offiee: Under sueh & waiver; the amount of the
bowas may be up to 50 pereent of the employee’s anwasl
L8 The Office shall require that; before paving a
borrus under this seetion; an ageney shall establish & plan
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12
payment of a reernitient or reloeation benus in appro-
has not been eompleted:
wise would not be eovered by this seetion:
£623 The Office shall not extend eoverage to the head
headed by a board or other eolleginl body composed of 2
or more individual members:
£4 5764: Retention benuses
sueh term olse ineludes an employee deseribed in sub-
“{b} The Office of Personnel Management may an-
thorize the head of an ageney to pay & retention benus
to an employee; subjeet to regulations preseritbed by the
1) the unusually high or unique qualifieations
of the employee or & speeial need of the ageney for

*S 129 RS
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13
the employee; and
L2 the apeney determines that; i the absenee
of & retention bonus; the employee wounld be likely to
leave—
LAY the Federat serviee: or
B} for o different position i the Federal
serviee under eonditions deseribed in regula-

“le} The Office may authorize the head of an ageney
to pay retention benuses to & group of employees in 1 or
more eategories of positions i 1 or more geographie avess;
subjeet to the requirements of subseetion (b1} and regn-
lntions preseribed by the Offiee; if there is & high risk that
& signifieant portion of employees in the group would be

ey Exeept as provided in subseetion ) & benus
may be paid enly to an employee eovered by the General
Sehedule pay system established under subehapter HE of
ehapter 53-

“eH1) Payment of a peteption bonus is eontingent
wpon the employee entering inte & written serviee agree-
ment with the ageney to complete a period of employment
with the ageney:

LOMAY The agreement shall inelade—

+8 129 RS
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14
“4i) the amount of the bonus;

the bonus is payable; subjeet to subseetions (£ and

{2} and regulations of the Office:

B} The terms and eonditions for paying & bonus;
a8 speetfied in the serviee agreement; shall inelude—

may be terminated before the agreed-upen serviee

period has beer eompleted; and

“3HA} Notwithstanding paregreph (b; & written
serviee agreement is not required if the ageney pays & re-
tention bonus in biweekly instellments and sets the install-
ment payment at the foll bonus pereentage rate estab-
lished for the employee with no portion of the bonus de-
ferred:

B} ¥ an apeney pays e retention bonus i aeeord-
anee with subparegraph {A) and msakes & determination
ten notiee to the employee of that determination: Exeept
continte to be paid the retention bonus through the end

8 129 RS



O 0~ N W R W N e

[NCTEEE NS N S N T S R e e T e e e e e e
HOW N e OO 0NN e b W N e O

56
15
4} A retention bonus for an employee mey not be
& reeruitment or reloention bonus under seetion 5753
L) Bxeept as provided in subseetion {g); a reten-
tion benus; which shall be stated as & pereentage of the
the bonus; may not exeeed—
paid under subseetion (b); or
LBY 30 pereent of an employeels basie pay
“L3) A retention bonus may be paid to an employee
serviee oF i & single lamp sum at the end of the fall pe-
plying the amount of basie pay earned in the installment
periog by & pereentage not to execed the borus pereentage
rate established for the employee: If the installment pay-
ment pereentage 18 less than the bonus percentage rate;
of the serviee agreement:

+S 129 RS
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16
of an employee for any purpese:

“le Upon the request of the head of an ageney; the
eligible employee or eategory of employees retention be-
pases of up to 50 pereent of basie pay; based on # eritieal

“th) The Offiee shall require that; before paying &
bonus under this seetion; an ageney shall establish & plan
for paying retention bonuses; subjeet to regulations pre-
seribed by the Offiee-
to eategories of employees within the ageney who other-
Exeentive ageney headed by a board or other eollegial body
eomposed of & or more individual members:

5; United States Code; is amended by striking the

S 129 RS
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effeet on the first day of the first appheable pay pe-
riod beginming on or affer 180 days after the date
of & retention allowanee thet was suthorized under
the effeetive date under paragraph () shell een-
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18

SEG: 202. STREAMLINED CRIFICAL PAY AUTHORITY-

Seetion 5377 of title 5; United States Cede; is
amended—

following:
may; apon the request of the head of an ageney; grant
authority to fix the rate of basie pay for 1 or more posi-

Personnel Management™

“f) The Office of Personnel Management may not
under subehapter I

) The Offiee of Personnel Managenent shall eon-

*S 129 RS
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19
ing “The Office of Personnel Management shall ve-
SEC: 203. CIVIL SERVICE RETIREMENT SYSTEM COMPUTA-

TION FOR PART-TIME SERVICE:

Seetion $33Hp} of title by United States Cede; is

“tA) subparagraph (A} of sueh paragraph
or after April 7; 1986;

“B) subparagraph (B} of sach paragraph
shall apply to all service performed on & part-
time or full-thme basis on or after April %
3986; and

O any serviee performed on 8 part-time
basts before April 7 1086, shall be eredited a3

+S 129 RS
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TION:

{8} v GENBRAL—Chapter 63 of title 5; United

States GCeode; is amended—
€ in seetion 6302; by striking paragraph (8}
X8} the term ‘rotes of pay under the Genpersl
Sehedule; ‘rates of pay for the General Sehedule’; or
‘seheduled rates of basie pay’ means the unadjusted
rates of basie pay in the General Sehedule as estab-
YUaHd) Whenever the Office of Personnel Manage-
rent finds that the Government’s reervitment or retention
efforts with respeet to 1 or more oceupations in 1 or more
arens or locations are; or are likely to beeome; sienificantly
handieapped due to any of the eircumstances deseribed in
subseetion {b); the Office may establish for the areas or
seetion (e} higher minimam rates of pay for 1 or more
grades of levels; oeeupational groups; series; elasses; or

S 129 RS
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21

tevel: However; a miniroum rate so established may net
execed the meximum rate of basie pay {exeluding any lo-
eality-based eomparabiity payment under seetion 5304 or
than 30 pereent; and ne rate may be established under

“2r The hend of an ageney may determine that &
eategory of employees of the ageney will not be eovered
by & speets) rate aunthorization established under this see-
to the Offiee of Personnel Management {or other ageney
plovees that will not be eovered by speeial rates authorized
under this seetion: If the head of an ageney removes &
eatepory of employees from eoverage under & speeinl rate
of eovernge will take effeet on the first day of the first

oS 129 RS
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22
B} in sobseetion {(b); by striling pars-
of Persennel Management {or sueh ageney as the
{6} in sabseetion (d)—
ing “Officc of Persennel Management’
and
“the President’s
£y by striking subseetion (£ and mserting
“f) When & sehedule of speeial rates established
under this seetion is adjusted under subseetion (d); & eov-
ered employee’s speeinl rate will be adjusted in accordanee
with eonversion rules preseribed by the Office of Personnel
Management or by sueh ageney a8 the President may des-
) in subseetion {gHD—
i1 by sevikise sk pr el daent-
ing “pay’; and

S 129 RS
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“0n An emplovee’s entitlement o a rate of pay estab-
entitled to & hgher rate of pay Onelading basie pay as
and

) by adding at the end the following:

L6y When an emplovee whe is reeerdng o rate of pay
established under this seetion moves t6 & new offiecial duty
the Office of Personnel Management or other ageney des-
then o general pay adyustment):

*8 129 RS
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24

L4 A rate established ander this seetion shall be eon-
sidered to be part of basie pay for purpeses of subehapter
III of chapter 83; chapter 84; chapter 87 subchapter V.
of ehapter 55; seetion 5941; and for such other purpeses
as may be expressly provided for by law or as the Offiee

3} in seetion 5334—

“H an emplovee’s pate after promotion op transfer is
ployee’s grade; that rate shall be treated as & retained rate
st

“lg} When an employee moves to & new offiein] duty
station at which different pay sehedules apply; the em-
ployee shall be entitled to the rates of pay eppliesble in

S 129 RS
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1 meovement: Sueh pay econversion upeon geographie move-
2 ment shall be effected before proeessing any other stmulta-
3 neous pay action {other than & genersl pay adjustmenty’
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employee before any deduetions or additions of
sion of law:
under section 5305 or similar provision of
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26
or simtlar provision of law; and
LB in the ease of & prevailing rate em-
ployee; the seheduled rate of pay determined
under seetion 5343;
payable te the employee immediately before the ae-
and
means the renge of rates of basie pay for the grade
or level of the employee’s earrent posttion with the
highest maximum rate; exeept as otherwise provided
matter following paragraph {4 to read as fol-
tows:

24 g entitled to pay retention under the conditions set forth
25 in this seetion: Nebwithstanding any other provision of

S 129 RS
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27

laws this section may not be applied to employees whese
rate of basie pay is redueed selely beeause of the recompu-
tation of pay upon mevement to & new official duty stetion
at whieh different pay schedules apply: When & geographie
move 1k aceomprnted by a shnultanceus pay action that
ee’s pay has been recomputed te refleet the geegraphie
move; this seetion shall be applied; i otherwise apphes-
ble-2; s |

LbH K an emplovee 18 entitled to pay retention

L0 I the employeels former highest apphieable rate
of basie pay is less than or equal to the maximum rate
ployeels eurrent posttion; the employee is entitled to the
equals or execeds the former rate; and pay retention
eenses to apply:
of basie pay execeds the mudmam rate of the highest ap-

8 129 RS



69

28
pesition; the employee is entitled to 8 retained rate egual
to the lesser of—
rate of basie pay; or
“BY 150 percent of the maximum rate of the
highest applieable basie pay rate range for the em-
“le} An employee’s retained rate shall be inerensed
highest appliecable basie pay rate range for the employee’s
pesition by 50 percent of the dollar inerease in thet max-
& retained rate under this seetion and whe i3 moeved to
& mew offieinl duty station &t whieh different pay sehedules
apply shall be determined under regulstions preseribed by
“{e} A retained rate shall be eonsidered part of basie
pay for purpeses of this sabehapter and for purpeses of
subehapter HI of chapter 83; chapters 84 and 8% sub-
ehapter ¥ of ehapter B5; seetion 594%; and for sueh other
purpeses as may be expressly provided for by law or as
the law or a3 the Office of Personnel Menagement muy
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2 for emplovees reeerving & retained pate:

3
4
5
6
7
8
9

10
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S48y Subseetions {a) threugh (e} do not apply for shall

eease to apply) to an emplovee who——

“) hes & bresk in serviee of 1 workday eor
meore;

“{2) is entitled by operation of this subehapter
or chapter 51 or 53 to a rate of basie pay whiek
equal to or higher than; or declines & reasensble
offer of o position the rote of basie pay for whieh
s equal to or higher than; the rate to whieh the em-
pleyee is entitled under this seetion; or

L3+ is demoted for personal eause or at the

£6} in section 5365(h} by nserting after “prowr-
Hehy s

20 eERe—Seetion 403(e) of the Federal Bmployees Pay
21 Comparability Aet of 1000 (5 U-S:C: 5305 note; Pablie
22 Law 103-509) is amended by striking all after “provision
23 of law)” and inserting “and shall be besie pay for all pur-
24 poses The rates shall be adjusted at the time of adjust-
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30

ments i the General Sehedule to maintain the step hnk-
Office of Personnel Management may preseribe; any em-
ployee in & eovered pay schedule who is reeeiving # re-
Code; or similar authority on the effeetive date of this Aet
apphieable retained rate as adjusted to inelnde any appliea-
ble loeality-based payment under seetion 5304 of title 5;
Dnited States Code; or similar provision of law: Any em-
ployee in & eovered pay system reeciving a rate that ex-
ander seetion 53618} of that title; as amended by this
Aet} under any authority shall be eonsidered to be reeeiv-
mg a retained rate under seetion 5363 of that title:
TITEE HI—REFORMS REEATING

TO FEDERAL EMPLOYEE CA-

REER DEVELOPMENT AND

BENEFTTS
SEC: 301 AGENGCY TRAINING-

t6) Trapang To AccoMPHISH PERFORMANGE
PrANS AND STRATEGHC GoALS—Seetion 4103 of title 5;

«8 129 RS
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1 United States Code; is amended by adding at the end the
2 following:
3 e} The head of ench ngeney shal—

£} evalunte each program or plan established:
operated; or maintained under subseetion (8} with
respeet to aecomplishing speeifie performanee plans
sion; and

“2) modify sueh progrem or plan to seceom-
10 plish sueh plans and goals:’>
11 b} AGBNEY TRAINING OFFICBR; SPECIFEC PRARNENG
12 ProeRAMS—
13 1) B aBNERAL—Chapter 41 of title 5; United
14 States Cede; is amended by adding after seetion
15 4119 the following:
16 “§4120: Ageney training officer
17 “Each ageney shall appoint or designate & teaining
18 eofficer who shall be responsible for developing; eecordi-
19 nating; and administering training for the ageney
20 4§4121. Speecifie training programs
21 “In eensultation with the Office of Personnel Man-
22 agement; each head of an ageney shall establish—
23 Y43 & eomprehensive management sueeession
24 program to previde treining to employees to develop
25 managers for the ageney; and

(ol - Y S N
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32
42} & program to provide training to managers
on actions; options; and strategies & manager may
use H—
able performanees; and
5. Enited States Code; is amended by adding at the
end the following:

£413% Speeific training progratns’

SEC. 302. ANNUAL LEAVE ENHANCEMENTS,
United States Code; is amended by adding at the
peses of subseetion {&); and
By was performed r & position—
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33
hted to the duties of the position in an ageney
22} For purpeses of subseetion {n); the head of an
ageney may deem & period of qualified nonFederal serviee
performed by an individual to be & period of serviee per-
Aet and shall enly apply to an individual hived on
or after that effeetive date:
Tnited States Code; s amended—
) in paragraph (2); by striking “and” at
the end;
B} in paregraph (3); by striking the pe-
riod at the end and inserting ‘s and’; and
lowing:
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34
for an employee i & pesttion paid under section
5376 or 5383; or for an employvee in an equivalent
eategory for which the minmimum rate of basie pay is
A v ceNBERAL—Paragraph ) shall
take effeet 120 days after the date of enaet
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.

This Act may be cited as the
“Federal Workforce Flexibility Act of 2003”.

(b) TABLE OF CONTENTS.—The table of contents of this

Act is as follows:
Sec. 1. Short title; table of contents,

TITLE I—REFORMS RELATING TO FEDERAL HUMAN CAPITAL
MANAGEMENT

Sec. 101. Recruitment, relocation, und retention bonuses.

Sec. 102. Streamlined critical pay authority.

Sec. 103, Civil service retivement system compuiation for part-time service.
Sec. 104. Retirement service credit for cadet or midshipman service.
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Sec. 105. Sendor Ezecutive Service authority for White House Office of Adminas-
tration.

TITLE II—REFORMS RELATING TO FEDERAL EMPLOYEE CAREER
DEVELOPMENT AND BENEFITS

See. 201. Agency training.
Sec. 202, Annual leave enhancements.
Sec. 203. Compensatory time off for travel.

TITLE I—REFORMS RELATING TO
FEDERAL HUMAN CAPITAL
MANAGEMENT

SEC. 101. RECRUITMENT, RELOCATION, AND RETENTION

BONUSES.

(a) BONUSES.
(1) IN GENERAL.~—Chapter 57 of title 5, United

States Code, is amended by inserting after section

5754 the following:

“$5754a, Recruitment and relocation bonuses

“la) In this section, the term ‘employee’ has the mean-
tng given that term under section 2105, except that such
term also includes an employee described under subsection
(c) of that section.

“tb)(1) The Office of Personnel Management may au-
thorize the head of an agency to pay a bonus to an indi-
vidual appointed or moved to a position that is likely to
be difficult to fill in the absence of such a bonus, if the indi-
vidual—

“CA)(1) is newly appointed as an employee of the

Federal Government; or
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“(i1) is currently employed by the Federal Gov-
ernment and moves to a new position in the same ge-
ographic area under circumstances described in regu-
lations of the Office; or
“(B) 1is currently employed by the Federal Gov-
ernment and must relocate to accept a position sta-
tioned in a different geographic area.

“(2) Except as provided by subsection (h), a bonus

may be paid under this section only to an employee covered
by the General Schedule pay system established under sub-
chapter IIT of chapter 53.

“le)(1) Payment of o bonus under this section shall

be contingent upon the employee entering into a writlen
service agreement to complete a period of employment with
the agency, not to exceed 4 years. The Office may, by regula-

tion, prescribe @ mintmum service.

“(2)(A) The agreement shall include—

“(1) the length of the required service period;

“(11) the amount of the bonus;

“(i13) the method of payment; and

“(iv) other terms and conditions under which the
bonus is payable, subject to subsections (d) and (e)
and regulations of the Office.

“(B) The terms and conditions for paying a bonus,

25 as specified in the service agreement, shall include—
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“(1) the conditions under which the agreement
may be terminated before the agreed-upon service pe-
rtod has been completed; and
“(i1) the effect of the termination.

“(3) The agreement shall be made effective upon em-
ployment with the agency or movement to a new position
or geographic area, as applicable, except that a service
agreement with respect to a recruitment bonus may be made
effective at a later date under circumstances described in
requlations of the Office, such as when there s an initial
period of formal basic training.

“(d)(1) Except as provided in subsection (e), a bonus
under this section shall not exceed 25 percent of the annual
rate of basic pay of the employee at the beginning of the
service period mulliplied by the number of years (or frac-
tions thereof) in the service period, not to exceed 4 years.

“(2) A bonus under this section may be paid as an
matial lump sum, in installments, as a final lump sum
upon the completion of the full service period, or tn o com-
bination of these forms of payment.

“(3) A bonus under this section is not part of the basic
pay of an employee for any purpose.

“(4) Under regulations of the Office, a recrurtment
bonus under this section may be paid to an eligible indi-

vidual before that individual enters on duty.
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“(e) The Office may authorize the head of an agency
to waive the Limitation under subsection (d)(1) based on
a critical agency need, subject to requlations prescribed by
the Office. Under such a waiver, the amount of the bonus
may be up to 50 percent of the employee’s annual rate of
basic pay at the beginning of the service period multiplied
by the number of years (or fractions thereqf) in the service
period, not to exceed 100 percent of the employee’s annual
rate of basic pay at the beginning of the service period.

“(f) The Office shall require that, before paying a
bonus under this section, an agency shall establish a plan
Jfor paying recruitment bonuses and a plan for paying relo-
cation bonuses, subject to regulations prescribed by the Of-
Jice.

“(g) The Office may prescribe regulations to carry out
this section, including regulations relating to the repayment
of a recrutment or relocation bonus wn appropriate cir-
cumstances when the agreed-upon service period has not
been completed.

“th)(1) At the request of the head of an Erecutive agen-
¢y, the Office may extend coverage under this section to cat-
egories of employees within the agency who otherwise would
not be covered by this section.

“(2) A bonus may not be paid under this section fo

an wndividual who 1s appointed to, or who holds—
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“(A) a position to which an individual is ap-
pointed by the President, by and with the advice and
consent af the Senate;

“(B) a position i the Senior Executive Service
as a noncareer appointee (as such term s defined
under section 3132(a)); or

“(C) a position which has been excepted from the
competitive service by reason of s confidential, pol-
icy-determining, policy-making, or policy-advocating
character.

“ti)(1) The Office of Personnel Management shall sub-
mit an annual report on bonuses paid under this section
to the Commaitiee on Governmental Affairs of the Senate
and the Committee on Government Reform of the House of
RBepresentatives.

“12) Each report submitted under this subsection shall
tnelude the use by each agency of recruitment and reloca-
tion bonuses, including, with respect to each agency and
each type of bonus, the number and amount of bonuses by
grade (including the General Schedule, the Senior Executive
Service, and positions on the Executive Schedule).

“G)(1) An individual may not be paid a recruitment
bonus under this section and a recruitment bonus under

section 5753.
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“(2) An individual may not be paid a relocation bonus
under this section and a relocation bonus under section
5753.

“§5754b. Retention bonuses

“(a) In this section, the lerm ‘employee’ has the mean-
wng given that term under section 2105, except that such
term also includes an employee described in subsection (c)
of that section.

“(b) The Office of Personnel Maragement may author-
1ize the head of an agency to pay o retention bonus to an
employee, subject to regulations prescribed by the Office,
4f—

“(1) the unusually high or unique qualifications
of the employee or a special need of the agency for the
employee’s services makes 1t essential to vetain the
employee; and

“(2) the agency determines that, tn the absence
of @ retention bonus, the employee would be likely to
leave—

“(A) the Federal service; or

“(B) for a different position wn the Federal
service under conditions described in regulations
of the Office.

“lc) The Office may authorize the head of an agency

to pay retention bonuses to a group of employees in 1 or
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more categories of positions in 1 or more geographic areas,
subject to the requirements of subsection (b)(1) and requla-
tions prescribed by the Office, if there 1s a high visk that
a significant portion of employees in the group would be
Likely to leave in the absence of retention bonuses.

“(d) Except as provided in subsection (j), a bonus may
be paid only to an employee covered by the General Sehed-
ule pay system established under subchapter III of chapter
533.

“(e)(1) Payment of a retenlion bonus ts contingent
upon the employee entering into a writlen service agreement
with the agency to complete a period of employment with
the agency.

“(2)(A) The agreement shall include—

“(i) the length of the required service period;
“(i1) the amount of the bonus;

“(i1e) the method of payment; and

“tw) other terms and conditions under whach the

bonus is payable, subject to subsections (f} and (g)

and regulations of the Office.

“(B) The terms and conditions for paying a bonus,
as specified in the service agreement, shall include—

“(i) the conditions under which the agreement
may be terminated before the agreed-upon service pe-

riod has been completed; and
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“(i1) the effect of the termination.

“(3)(A) Notwithstanding paragraph (1), a written
service agreement is not required if the agency pays a reten-
tion bonus in biweekly installments and sets the installment
payment at the full bonus percentage rate established for
the employee with no portion of the bonus deferred.

“(B) If an agency pays a retention bonus in accord-
ance with subparagraph (4) and makes a determination
to terminate the payments, the agency shall provide written
notice to the employee of that determination. Except as pro-
vided in regulations of the Office, the employee shall con-
tinue to be paid the retention bonus through the end of the
pay period in which such written notice is provided.

“(4) A retention bonus for an employee may not be
based on any period of such service which is the basis for
a recruttment or relocation bonus under section 5753 or
5754a.

“UA(1) Except as provided in subsection (g), a refen-
tion bonus, which shall be stated as a percentage of the em-
ployee’s basic pay for the service period associated with the
bonus, may not exceed—

“(A) 25 percent of the employee’s basic pay if
paid under subsection (b); or
“(B) 10 percent of an employee’s basic pay if

paid under subsection (c).
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“(2) A retention bonus may be paid to an employee
i installments after completion of specified periods of serv-
ice or in a single lump sum at the end of the full period
of service required by the agreement. An installment pay-
ment may not exceed the product derived from multiplying
the amount of basic pay earned in the installment period
by a percentage not to exceed the bonus percentage rate es-
tablished for the employee. If the installment payment per-
centage is less than the bonus percentage rate, the accrued
but unpard portion of the bonus is payable as part of the
Sinal installment payment to the employee after completion
of the full service period under the terms of the service agree-
ment.

“(3) A retention bonus is not part of the basic pay
of an employee for any purpose.

“lg) Upon the request of the head of an agency, the
Office may waive the limit established under subsection
() (1) and permit the agency head to pay an otherwise eligi-
ble employee or category of employees retention bonuses of
up to 50 percent of basic pay, based on a critical agency
need.

“th) The Office shall require thal, before paying a
bonus under this section, an agency shall establish a plan
Jor paying retention bonuses, subject to regulations pre-

seribed by the Office.
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“(1) The Office may prescribe regulations to carry out
this section.

“i)(1) At the request of the head of an Executive agen-
cy, the Office may extend coverage under this section to cat-
egories of employees within the agency who otherwise would
not be covered by this section.

“(2) A bonus may mot be paid under this section o
an employee who holds—

“(4) a position to which an individual is ap-
pointed by the President, by and with the advice and
consent of the Senate;

“(B) a position in the Senior Ezecutive Service
as a moncareer appointee (as such term is defined
under section 3132(a)); or

“(C) a position which has been excepted from the
competitive service by reason of its confidential, pol-
icy-determining, policy-making, or policy-advocating
character. .

“(k)(1) The Office of Personnel Management shall sub-
mit an annual report on bonuses paid under this section
to the Commitiee on Governmental Affairs of the Senate
and the Committee on Government Reform of the House of
Representatives.

“(2) Each report submitted under this subsection shall

include the use by each agency of vetention bonuses, includ-
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wng, with respect fo each agency, the number and amount
of bonuses by grade (including the General Schedule, the
Senior Executive Service, and positions on the Executive
Schedule).

“(1) An employee may not be paid a retention bonus
under this section and a retention allowance under section
5754.”.

(2) TECHNICAL AND CONFORMING AMEND-

MENT.—The table of sections for chapter 57 of title 5,

United States Code, is amended by inserting after the

ttem relating to section 5754 the following:

“5754a. Recruitment and relocation bonuses.
“5754b. Retention bonuses.”.

(b) EFFECTIVE DATE AND APPLICATION.—This section
shall take effect on the first day of the first applicable pay
period beginning on or after 180 days after the date of en-
actment of this Act.

SEC. 102. STREAMLINED CRITICAL PAY AUTHORITY.

Section 5377 of title 5, United States Code, is amend-
ed——

(1) by striking subsection (c) and inserting the

Jollowing:

“(c) The Office of Personnel Management, in consulta-
ton with the Office of Management and Budget, may, upon
the request of the head of an agency, grant authority to fix
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the rate of basic pay for 1 or move positions in such agency
in accordance with this section.”;

(2) in subsection (e)(1), by striking “Office of
Management and Budget” and inserting “Office of
Personnel Management™;

(3) by striking subsections (f) and (g) and in-
serting the following:

“Uf) The Office of Personnel Management may not au-
thorize the exercise of authority under this section with re-
spect to more than 800 positions at any 1 time, of which
not more than 30 wmay, at any such time, be positions the
rate of basic pay for which would otherwise be determined
under subchapter I1.

“Cg) The Office of Personnel Management shall consult
with the Office of Management and Budget before making
any decision to grant or terminate any authority under this
section.”; and

{4) in subsection (h), by striking “The Office of
Management and Budget shall report to the Com-
mattee on Post Office and Civil Service” and insert-
tng “The Office of Personnel Management shall report

to the Committee on Govermment Reform.”.
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SEC. 103. CIVIL SERVICE RETIREMENT SYSTEM COMPUTA-
TION FOR PART-TIME SERVICE.

Section 8339(p) of title 5, United States Code, is
amended by adding at the end the following:

“(3) In the administration of paragraph (1)—

“(A) subparagraph (4) of such paragraph
shall apply to any service performed before, on,
or after April 7, 1986;

“(B) subparagraph (B) of such paragraph
shall apply to all service performed on a pari-
time or full-time basis on or after April 7, 1986;
and

“C) any service performed on a part-time
basts before April 7, 1986, shall be credited as
service performed on a full-time basis.”.

SEC. 104. RETIREMENT SERVICE CREDIT FOR CADET OR
MIDSHIPMAN SERVICE.

() CiviL SERVICE RETIREMENT SYSTEM.—Section
8331(13) of title 5, United States Code, is amended by strik-
ing “but” and inserting “and includes service as a cadet
at the United States Military Academy, the United States
Air Force Academy, or the United States Coast Guard
Academy, or as a midshipman at the United States Naval
Academy, but”.

(b) FEDERAL EMPLOYEES' RETIREMENT SYSTEM.—
Section 8401(31) of title 5, United States Code, 1s amended
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by striking “Dut” and inserting “and includes service as
a cadet at the United States Military Academy, the United
States Air Force Academy, or the United States Coast
Guard Academy, or as a midshipman at the United States
Naval Academy, but”.

(c) EFFECTIVE DATE AND APPLICATION.—The amend-
ments made by this section shall apply to—

(1) any annuity, eligibility for which is based
upon a separation occurring before, on, or after the
date of enactment of this Act; and

(2) any period of service as a cadet or mid-
shipman at the wmalitary service academy of the
Army, Air Force, Coast Guard, or Navy, occurring
before, on, or after the date of enactment of this Act.

SEC. 105. SENIOR EXECUTIVE SERVICE AUTHORITY FOR
WHITE HOUSE OFFICE OF ADMINISTRATION.
Chapter 2 of title 3, United States Code, is amended—

(1) n sectrion 107(b)—

(4) in paragraph (2), by striking “‘section

31017 and inserting “sections 3101 and 31327

and

(B) by adding at the end the following:

“3) Any permanent Senior Executive Service

position established under paragraph (2) shall be a

career reserved position.”’;
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(2) w section 114—

(A) by redesignating that section as sub-
section (a);

(B) by amending that subsection, as so re-
designated, by striking “minimum rate of basic
pay then currently paid for GS-16" and insert-
ing “mazimum rate of basic pay then currently
paid for G8-157; and

(C) by adding at the end the following:

“b) The limitation established tn subsection (a) shall

not apply to an individual appointed under the authority

n section 107(b)(2), in accordance with section 3132 of title
5.7,
TITLE II—REFORMS RELATING

TO FEDERAL EMPLOYEE CA-
REER DEVELOPMENT AND
BENEFITS

SEC. 201. AGENCY TRAINING.
(a) TRAINING TO ACCOMPLISH PERFORMANCE PLANS

AND STRATEGIC GOALS.~—Section 4103 of title 5, United

States Code, 1s amended by adding at the end the following:
“Ue) The head of each agency shall—
“(1) evaluate each program or plan established,

operated, or maintained under subsection (a) with re-
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spect to accomplishing specific performance plans and
strategic goals in performing the agency mission; and

“(2) modify such program or plan to accomplish
such plans and goals.”.

(b) AGENCY TRAINING OFFICER; SPECIFIC TRAINING
PROGRAMS.—
(1) IN GENERAL~Chapter 41 of title 5, United
States Code, 1s amended by adding afler section 4119
the following:
“$§4120. Agency training officer

“Each agency shall appoint or designate a training
officer who shall be responsible for developing, coordinating,
and administering training for the agency.
“§4121. Specific training programs

“In consultation with the Office of Personnel Manage-
ment, each head of an agency sholl establish—

“(1) a comprehensive management Succession
program to provide training to employees to develop
managers for the agency; and

“(2) a program to provide training to managers
on actions, options, and stralegies a manager may
use m—

“(A) relating to employees with unaccept-

able performances; and
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“(B) mentoring employees and improving
employee performance and productivity.”.

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 41 of title 5,
United States Code, is amended by adding at the end
the following:

“4120. Agency training officer.
“4121. Specific training programs.”.

SEC. 202. ANNUAL LEAVE ENHANCEMENTS.

{a) ACCRUAL OF LEAVE FOR NEWLY HIRED FEDERAL
EMPLOYEES WITH QUALIFIED EXPERIENCE.—

(1) IN GENERAL—Section 6303 of title 5,
United States Code, is amended by adding at the end
the following:

“le)(1) In this subsection, the term ‘period of qualified
non-Federal career experience’ means any equal period of
service performed by an mdividual that—

“(A) except for this subsection would not other-
wise be service performed by an employee for purposes
of subsection (a); and

“(B) was performed in a position—

“(1) the duties of which were direcily related
to the duties of the position in an agency that

such individual holds; and
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“(i1) which meels such other conditions as

the Office of Personnel Management shall pre-
scribe by regulation.

“(2) For purposes of subsection (a), the head of an
agency may deem a period of qualified non-Federal career
experience performed by an individual fo be a period of
service performed as an employee.”.

(2) EFFECTIVE DATE.—This section shall take ef-

Jeet 120 days after the date of enactment of this Act

and shall only apply to an individual hired on or

after that effective date.

(b) SENIOR EXECUTIVE SERVICE ANNUAL LEAVE EN-
HANCEMENTS, ——

(1) IN GENERAL—Section 6303(a) of title 5,

United States Code, is amended—

(A) in paragraph (2), by striking “end” at
the end;

(B) in paragraph (3), by striking the period
at the end and nserting “; and”; and

(C) by adding after paragraph (3) the fol-
lowing:
“(4) one day for each full biweekly pay period

Jor an employee in o position paid under section

5376 or 5383, or for an employee in an equivalent
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category for which the minimum rate of basic pay s
greater than the rate payable at GS~15, step 10.”.

(2) REGULATIONS.—Not later than 120 days
after the date of enactment of this Act, the Office of
Personnel Management shall prescribe regulations to
carry out the amendments made by this subsection.

(3) EFFECTIVE DATES.—

(A) IN GENERAL—Paragraph (1) shall take
effect 120 days after the date of enactment of this

Act.

(B) REGULATIONS.—Paragraph (2) shall
take effect on the date of enactment of this Act.
SEC. 203. COMPENSATORY TIME OFF FOR TRAVEL.
(a) IN GENERAL—Subchapter V of chapter 55 of title
5, United States Code, is amended by adding at end the
Jollowing:
“§5550b. Compensatory time off for travel
“la) Notwithstanding section 5542(b)(2), each hour
spent by an employee in travel status away from the official
duty station of the employee, that is not otherwise compen-
sable, shall be treated as an hour of work or employment
Jfor purposes of caleulating compensatory time off.
“tb) An employee who has any hours treated as hours
of work or employment for purposes of caleulating compen-

satory time under subsection (a), shall not be entitled to
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payment for any such hours that are unused as compen-
satory time.

“(c) Not later than 30 days after the date of enactment
of this section, the Office of Personnel Management shall
preseribe regulations to tmplement this section.”.

(b) TECHNICAL AND CONFORMING AMENDMENT.—The
table of sections for chapter 55 of title 5, United States
Code, 1s amended by inserting after the ilem velaling to

section 5550a the following:

“5550b. Compensatory time off for travel.”.

S 129 RS
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Mr. Davis oF ILLINOIS. Thank you very much, Madam Chair-
woman. I'm pleased to join with you in convening this hearing and
in welcoming our witnesses today.

Given the increased demand by Federal agencies and some Mem-
bers of Congress for human capital flexibilities in the Civil Service
system, I'm not surprised that the first hearing of this session is
to consider legislation that would give Federal agencies flexibilities
for recruitment and retention bonuses, relocation allowances, per-
sonnel management demonstration projects, training, and direct
hire authority.

This hearing is timely. Last week we began to see the results of
granting Federal agencies human capital flexibilities that do not
address the problems the flexibilities portend to correct. Federal
Aviation Administration received exemptions from Title 5 in 1995
so it could establish its own personnel system. Though the 1995
legislation initially exempted FAA from Chapter 71 of Title 5,
which sets forth the rules for collective bargaining and labor/man-
agement relations, in 1995 Congress restored FAA’s coverage under
Chapter 71.

For reasons my staff is researching and trying to comprehend,
Congress has also created a separate bargaining procedure where-
by if the FAA labor and management reach an impasse in their ne-
gotiations, matters being negotiated must be transmitted to Con-
gress for a final determination. Last month the FAA transmitted
their unresolved labor/management issues to Congress. If Congress
does not act within 60 days, management’s proposal for its person-
nel system is implemented. Members of Congress and staff must
get into the minutia of the labor/management agreement and do so
within 60 days or management automatically gets what it wants.
This process clearly creates more problems than it solves.

Last year congressional Democrats and employee organizations
saw the wolf in sheep’s clothing and fought the human capital pro-
visions in the Department of Defense reauthorization bill, but to no
avail. Last week DOD briefed our staff on the draft proposal for its
new personnel system. It was an outrage. Under the draft proposal,
DOD employees could still join unions, but under a new fee-for-
service arrangement. Employees would pay a fee to contract with
Union representation. DOD argued it needed broad exemptions
from existing personnel laws for national security reasons. What
impact do union dues have on national security?

The proposal also calls for excluding additional groups of employ-
ees from collective bargaining. No reasonable explanation was
given for the exclusions.

Granting Federal agencies flexibilities that do not address well
documented problems are not clear solutions to these problems and
a disservice to Federal employees and the taxpayers. We can and
should do better by Federal employees who have devoted their lives
to serving the American public.

Again, Madam Chairwoman, I thank you for holding this hearing
and look forward to the testimony of our witnesses.

[The prepared statement of Hon. Danny K. Davis follows:]
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Chairwoman Davis, I look forward to working with you this session as we work to

support and strengthen the civil service.

Given the increased demand by federal agencies and some Members of Congress for
human capital flexibilities in the civil service system, I am not surprised that the first hearing of
this session is to consider legislation that would give federal agencies flexibilities for recruitment
and retention bonuses, relocation allowances, personnel management demonstration projects,

training, and direct hire authority.

This hearing is timely. Last week we began to see the results of granting federal agencies

human capital flexibilities that do not address the problems the flexibilities portend to correct.

The Federal Aviation Administration (FAA) received exemptions from Title V in 1995 so
it could establish its own personnel system. Though the 1995 legislation initially exempted FAA
from Chapter 71 of Title V, which sets forth the rules for collective bargaining and labor

management relations, in 1995, Congress restored FAA’s coverage under Chapter 71.

For reasons my staff is researching and trying to comprehend, Congress also created a
separate bargaining procedure whereby if FAA labor and management reach an impasse in their
negotiations, the matters being negotiated must be transmitted to Congress for a final
determination. Last month, FAA transmitted their unresolved labor-management issues to
Congress. If Congress does not act within 60 days, management’s proposal for its personnel

system is implemented.

Members of Congress and staff must get into the minutiae of a labor-management
agreement and do so within 60 days or management automatically gets what it wants. This

process clearly creates more problems than it solves.
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Last year, Congressional Democrats and employee organizations saw the wolf in sheep s
clothing and fought the human capital provisions in the Department of Defense (DOD)
Reauthorization bill but to no avail. Last week, DOD briefed our staff on their draft proposal for

its new personnel systemn. It was an outrage.

Under the draft proposal, DOD employees could still join unions, but under a new “fee-
for-service” arrangement. Employees would pay a fee to contract with union representation.
DOD argued it needed broad exemptions from existing personnel laws for “national security”
reasons. What impact does union dues have on national security?

The proposal also calls for excluding additional groups of employees from collective bargaining.

No reasonable explanation was given for the exclusions.

Granting federal agencies flexibilities that de not address well-documented problems or

are not clear solutions to these problems is a disservice to federal employees and the taxpayers.

We can and should do better by federal employees who have devoted their lives to

serving the American public.
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Ms. DAvIis OF VIRGINIA. Thank you, Mr. Davis. It is always a
pleasure to have you here as our ranking minority member, and
you always bring so much to the table.

I would like to ask Ms. Norton if you have an opening statement.

Ms. NorTON. Thank you very much, Madam Chairwoman. I ap-
preciate the bipartisan way in which you have worked with us on
this committee. When I saw the name of this hearing, I am sure
we—and, indeed, I'm sure that it is your intent that we deal with
a major problem in the Federal work force. As it says, “Esprit de
Corps: Recruiting and Retaining America’s Best Civil Service,“ yet
when I came to the hearing and saw people lined outside, Madam
Chairwoman, I wondered if we were giving away money the way
you see people lined outside the Appropriations Committee. No, we
are not giving away money. It looks like the administration is tak-
ing away rights. And the walls are lined, as well they should be.

We had a very troublesome full committee set of events on both
DOD and the new Homeland Security Committee, and it looks like
we are in for another set of troublesome hearings. I don’t stoop to
the pejorative very often, but the notion of saying to a union that
it has to receive the votes of “X” number—in this case 50 percent—
in order to qualify to represent workers must be unprecedented in
the history of labor/management relations in the United States of
America.

I recognize that this is only a proposal, but I think we ought to
send a shot across the bow back from where this proposal came
that it is high time to sit down with the people who represent the
people who work for the Federal Government and try to get propos-
als that have some bipartisan content before you make your way
to the Congress. I haven’t seen the proposal, but it has already
been leaked and aired in the paper and the workers know about
the proposal and are absolutely outraged at the proposal, and I just
hope that as we now are in the beginning of a new hearing year
that we can dispose of matters like this by sending them home and
telling them to try again.

Thank you very much, Madam Chairwoman.

Ms. Davis OF VIRGINIA. Thank you, Ms. Norton.

I ask unanimous consent that all Members have 5 legislative
days to submit written statements and questions for the hearing
record, and that any answers to written questions provided by the
witnesses also be included in the record.

Without objection, it is so ordered.

I ask unanimous consent that all exhibits, documents, and other
materials referred to by Members and the witnesses may be in-
cluded in the hearing record, and that all Members be permitted
to revise and extend their remarks.

Without objection, it is so ordered.

On the first panel we are going to hear from Mr. Ronald Sanders,
Associate Director for Strategic Resources Policy at the Office of
Personnel Management.

It is standard practice for this committee to administer the oath
to all witnesses. If all the witnesses could please stand, I will ad-
minister the oath. I'm going to go ahead and do it for both panels
so that we can just take care of it all at one time.

Raise your right hands.
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[Witnesses sworn.]

Ms. DAVIS OF VIRGINIA. Let the record reflect that the witnesses
have answered in the affirmative.

You may be seated.

Mr. Sanders, we have your written testimony in the record, and
I will ask you if you'd like to summarize it. We will recognize you
for 5 minutes.

STATEMENT OF RONALD P. SANDERS, ASSOCIATE DIRECTOR
FOR STRATEGIC HUMAN RESOURCES POLICY, OFFICE OF
PERSONNEL MANAGEMENT

Mr. SANDERS. Yes, ma’am. Thank you. Madam Chairwoman, I
appreciate the opportunity to appear before you today to address
H.R. 1601, the Federal Workforce Flexibility Act of 2004. It has
also been introduced in the Senate, with certain differences that I
will address, as S. 129. I will also speak to H.R. 3737, the Adminis-
trative Law Judges Pay Reform Act.

I propose to discuss each of the specific provisions of these bills,
providing OPM’s views on each. I'll begin with those that are com-
mon to the House and Senate bills, address those that are unique,
and then treat H.R. 3737 last.

Both House and Senate versions of the bill provide Federal agen-
cies additional flexibility in offering financial incentives to recruit,
retain, and relocate top talent. We strongly support these flexibili-
ties. By allowing agencies to pay larger incentives and to provide
them in different ways—for example, in lump sums or install-
ments—the proposed legislation would materially improve our abil-
ity to compete for the best and brightest, one of Director James’ top
priorities. In fact, she specifically mentioned the use of incentives
in this regard as part of her top 10 list of things agencies can do
to improve hiring issued just yesterday.

Except for its extension of these authorities to political ap-
pointees, we would prefer the House version of the bill, which sim-
ply replaces existing flexibilities with new ones without adding any
new reporting requirements. OPM strongly supports most other
provisions that are common to both House and Senate versions of
the bill. Both bills would provide OPM with the responsibility for
granting and reporting individual agency requests for critical pay
for their superstars. The bills also establish a higher annual leave
accrual rate for senior executives and professionals, and allow
agencies to credit non-Federal work experience to establish a high-
er annual leave accrual rate for new mid-career entrants.

Finally, both bills would eliminate potentially anomalous annuity
computations that disadvantage employees when part-time service
is involved.

However, we do not believe it necessary at this time for the bill
to require that agencies establish and appoint a training officer, es-
pecially since the Chief Human Capital Officers Act of 2002 is rel-
atively new. According to that act, training and development are
among a Chief Human Capital Officer’s principal responsibilities,
and on the merits we believe that that is exactly right. That’s the
only way to achieve an integrated approach to strategic manage-
ment of an agency’s human capital, and CHCOs should be given
time to tackle this very important issue.
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The House includes a number of very complicated technical pro-
visions that would correct anomalies that have resulted from the
implementation of locality pay under the Federal Employees Pay
Comparability Act. These anomalies have to do with complex inter-
relationships between locality pay and special rates—that’s an
under-statement—and the impact on pay retention when employees
are covered by one or both. These provisions were in the Presi-
dent’s original Managerial Flexibility Act and we urge their pas-
sage. We also thank you for your leadership in continuing to cham-
pion them.

The House bill also includes streamlined personnel demonstra-
tion project authority. Madam Chairwoman, that authority is fine
as far as it goes. It is based on a strategy for making incremental
improvements in our Civil Service system that can be traced back
to the late 1970’s. While we always appreciate more flexibility to
deal with outmoded personnel rules, a new model has also
emerged. First embodied in the Homeland Security Act and since
continued in DOD’s National Security Personnel System, that
model sets forth the principles and process for modernizing our
Civil Service system without compromising any of the core rights
and protections that make it so great.

Madam Chairwoman, you have been one of the architects of this
new approach, and we thank you for your leadership in that en-
deavor. We urge you to continue to work with us to explore making
our Civil Service system the best in the world.

The Senate version of the bill would provide Federal employees
with additional compensatory time off for each hour spent in travel
status away from their duty station. We do not support this pro-
posal. At present there are provisions in Title 5 U.S. Code and case
law under the Fair Labor Standards Act to require compensation
for Federal employees in travel status under certain circumstances,
and there is no compelling business case to provide additional com-
pensatory time off in this regard.

We do support the technical amendments to S. 129 that confirm
the longstanding practice of interpreting the term “military service”
to include service as a cadet or midshipman at the Air Force,
Army, Coast Guard, and Naval Academies. This practice has been
brought into question by appeals court decisions, and we believe
this legislation is necessary to leave no doubt.

Finally, let me address the stand-alone provisions of H.R. 3737,
which would reform the pay system for administrative law judges
by increasing the minimum and maximum pay rates. The statutory
minimum and maximum rates of basic pay would be linked to the
rates for level III of the executive schedule instead of level IV.
More importantly, the maximum rate of locality adjusted basic pay
would be increased from the rate for level III to the rate for level
II of the executive schedule, which is the rate payable to Federal
district court judges. We oppose this bill.

While the impetus behind this legislation is to provide parity
with the new Senior Executive Service pay for performance system,
comparisons with that new system are just not appropriate. The
new SES system is exclusively performance based. There are no
more automatic or across-the-board increases, and in that light it
would be unfair to do so for ALJs.
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Moreover, while there is compression, there is no compelling evi-
dence of a recruiting or retention problem amongst ALJs sufficient
to warrant such extraordinary treatment.

We sincerely value the contributions of the ALJ corps, but for the
reasons set forth above and in my written statement we must op-
pose H.R. 3737.

Madam Chairwoman, thank you for the opportunity to testify on
these important matters. I would be happy to answer any ques-
tions.

Ms. DAvis OF VIRGINIA. Thank you, Mr. Sanders. It is always a
pleasure to have you here as one of our witnesses.

[The prepared statement of Mr. Sanders follows:]



104

Statemnent of
Dr. Ronald P. Sanders
Associate Director for Strategic Human Resources Policy
U.S. Office of Personnel Management

before the

Subcommittee on Civil Service and Agency Organization
Committee on Government Reform
U.S. House of Representatives

on

“Esprit de Corps: Recruiting and Retaining America’s Best
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Madam Chair, T am Ronald P. Sanders, the Office of Personnel Management’s (OPM’s)
Associate Director for Strategic Human Resources (HR) Policy, and I appreciate the opportunity
to appear before you today to address the Federal Workforce Flexibility Act of 2004 (H.R. 1601,
introduced in the Senate with certain differences as S. 129) and the Administrative Law Judges
Pay Reform Act of 2004 (H.R. 3737).

As a general matter, Director James, on behalf of the Administration, strongly supports any
measure that provides additional flexibility for Federal managers, and the legislation before the
subcommittee today is no exception. H.R. 1601 and S. 129 provide an array of new tools to
assist agencies in the strategic management of their human capital, many of which can be traced
to the President’s proposed Managerial Flexibility Act, introduced early in his Administration.
However, while we support the general objectives of these bills (and thank you Madam Chair for

leading these provisions through the legislative process), we do suggest modifications to some
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elements. In addition, there are some provisions that we do not support. We also oppose H.R.

3737, the Administrative Law Judges Pay Reform Act of 2004.

Madam Chair, I propose to discuss each of the specific component provisions of these bills,
providing OPM’s views on each. | will begin with those provisions that are common to
both House and Senate bills and then address those that are unique to each. | will
conclude with our views on H.R. 3737.

Provisions Common to H.R. 1601 and S. 129 (as repoﬁed)

Both House and Senate versions of the Act provide Federal agencies additional
flexibility in offering financial incentives to recruit, retain, or relocate top talent. First
provided by the Congress in the early 1990s, these incentives have been extremely
useful, however, they need to be “modemized” to reflect the needs of today’s Federal
Government. We believe that the proposed amendments would do just that, and as a

consequence, we strongly support them.

By allowing agencies to pay larger incentives, and to provide them in different ways (for
example, in lump sums or installment payments), the proposed legislation would
materially improve our ability to compete for the best and brightest, one of Director
James’ top priorities. Except for its extension of these authorities to political appointees, we '
would prefer the House version of the bill, which simply replaces existing flexibilities with the

new ones, without adding any new reporting requirements.

OPM strongly supports other provisions that are common to both House and Senate versions.
Both bills would provide OPM with the responsibility for granting (and reporting) individual
agency requests for “critical pay” (up to the rate for level I of the Executive Schedule, currently
$174,500) for their superstars; and while the authority itself is not new, streamlining its approval

will make it more readily available to agencies that can make the business case for this
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flexibility. Similarly, by establishing a higher annual leave accrual rate for senior executives and
senior professionals, and by allowing agencies to credit non-Federal work experience to establish
a higher annual leave accrual rate for new mid-career entrants, the legislation will make the
Federal Government far more attractive to top external talent. These too have been high on
Director James’ list of priorities, and we appreciate your leadership in championing them
in the Congress.

Both bills would also eliminate potentially anomalous annuity computations that
disadvantage employees when part-time service is involved, especially at the end of an
employee’s Federal career. We support this correction; it will make part-time service a

more useful (and attractive) tool in an agency’s succession planning toolkit.

However, we do not believe it necessary at this time to require that agencies establish and
appoint a Training Officer, especially since the Chief Human Capital Officers (CHCO) Act of
2002 is still relatively new. That Act required each major agency to appoint a CHCO as the
single senior point of accountability for its human resources. According to that Act, training and
development is one of the CHCO’s principal responsibilities, and on the merits, we believe
that this is exactly right--that is the only way to achieve an integrated approach to the
strategic management of an agency’s human capital. In this regard, we believe that it is
premature to dilute the promise of this approach; Congress should wait until the CHCO Act has

had a chance to firmly take root before modifying it.

Provisions Unique to H.R. 1601

The House bill includes a number of very complicated technical provisions that would correct
anomalies that have resulted from the implementation of locality pay under the Federal
Employees Pay Comparability Act of 1990; these anomalies have to do with the complex
interrelationship between locality pay and special pay rates, and the impact on pay retention when
employees are covered by one or both. These provisions were in the President’s original
Managerial Flexibility Act, and we thank you for your leadership in continuing to

champion them.
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The House bill also includes streamlined personnel demonstration project authority.
Madam Chair, Director James believes that this authority is fine as far as it goes. His
based on a strategy for making incremental improvements in our civil service system
that can be traced back to the late 1970s, and while we always appreciate more
flexibility to deal with outmoded personnel rules, experience under that model has
exposed some flaws. Now we also believe that a new model, first embodied in the
Homeland Security Act (and since continued with DoD’s National Security Personnel
System), sets forth the principles and the process for “modernizing” our civil service system
without compromising any of the core rights and protections that make it so great. Madam
Chair, along with Director James, you have been one of the architects of this new approach, and
we thank you for your leadership in that endeavor. We urge you to continue to work with us to

explore making our civil service system the best in the world.
Provisions Unique to S. 129

The Senate version of the bill would provide Federal employees with additional compensatory
time off for each hour spent in a travel status away from their duty station. We do not support
this proposal. At present, there are provisions in title 5, U.S. Code, and case law under the Fair
Labor Standards Act that require compensation for Federal employees in a travel status, under
certain conditions, and there is no compelling business case to provide an additional
compensatory time off benefit to the mix. This is a benefit not typically found in the private
sector (a recent survey of private employers found only 28 percent provide compensatory time
off for travel). There is a reason for this--such a benefit has a significant cost, not directly, but in

terms of lost productivity.

We also support the technical amendment in S. 129 that confirms the longstanding practice of
interpreting the term “military service” as including service as a cadet or midshipman at
the Air Force, Army, Coast Guard, and Navy service academies. This practice has

been brought into question by appeals court decisions.
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The Administration may have further views on this bill, which we will communicate to
the Congress separately.

Provisions of H.R. 3737

Finally, let me address the stand-alone provisions of H.R. 3737, which would “reform”
the pay system for administrative law judges (ALJs) by increasing their minimum and
maximum pay rates. The statutory minimum and maximum rates of basic pay would be
linked to the rates for level Ill of the Executive Schedule, instead of level iV. The
maximum rate of locality-adjusted basic pay would be increased from the rate for level
11l of the Executive Schedule to the rate for level ll, which is the rate payable to Federal
District Court judges. We oppose this bill.

While the impetus behind this legislation is to provide ALJ “parity” with the new Senior
Executive Service (SES) pay-for-performance system, comparisons between these two categories
of employees are not appropriate. The SES system is performance-based; there are no more
automatic or across-the-board pay increases. Moreover, it is no easy thing for an individual SES
member to exceed level I of the Executive Schedule, much less reach level II. He or she must
first work for an agency that has demonstrated that it can and will make “meaningful
distinctions” in performance, as certified by OPM and the Office of Management and Budget,
and then that SES member must demonstrate the very highest levels of performance in order to

reach that upper limit.

We expect relatively few SES members will do so, but that is the nature of the new system.
Those who perform, who set stretch goals and exceed them, who manage thousands of people
and millions (sometimes billions) of dollars, who achieve results that the American people can be
proud of--those are the ones who will reach level II, and with all due respect, it is patently unfair

to them to give ALJs a “pass” to that level. By law, ALJs must remain independent of



109

-6-

their employing agencies; they are exempt from any sort of evaluation based on
performance, and thus, it would be inappropriate to link their pay levels to the new SES
pay system. Moreover, there is no evidence of a recruiting or retention problem among
AlLJs sufficient to warrant such extraordinary treatment. We sincerely value the
contributions of the ALJ corps, but for the reasons set forth above, we must oppose
H.R. 3737.

We recognize that some pay compression currently exists with respect to the top two
ALJ levels, AL-1 and AL-2, where all receive the rate for level lll of the Executive
Schedule (currently $144,600); however, such pay compression problems are not
uncommon in the Federal environment in which pay limits often apply to highly
compensated officials. Increasing maximum pay levels for ALJs will simply create other
problems, including pay compression with respect to other categories of Federal
officials with broader authority and more significant responsibilities. In the end, we are
not persuaded that there is a strong strategic rationale for increasing pay levels for all
AlJs.

Madam Chair, thank you for the opportunity to testify on these important matters; |
would be happy to answer any questions you may have.
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Ms. DAvIs OF VIRGINIA. I'd like to now move to the question and
answer period, and I will yield first to our Civil Service Subcommit-
tee ranking member, Mr. Davis.

Mr. Davis oF ILLINOIS. Thank you very much, Madam Chair-
woman.

Mr. Sanders, based upon the briefing that DOD has given to us,
it has been pretty clear that there was no real collaboration with
OPM. I didn’t get the impression that there was. As Federal agen-
cies receive more flexibilities from Title 5, how does OPM see itself
maintaining or holding on to some oversight authority or respon-
sibility?

Mr. SANDERS. I think the Congress, Mr. Davis, in both cases—
Homeland Security and DOD—has provided OPM a central and
pivotal role in that regard. I will only hearken back to something
that Mrs. Davis said. This process is just now beginning, and OPM
and DOD have begun their internal collaborations, and then DOD
and OPM will begin their collaborations with labor unions and
other employee organizations, so while this was preliminary and
was briefed as such, I think there is a long way to go.

Mr. DAvis oF ILLiNOIS. I don’t want to appear that I've got more
confidence in OPM than I do some of the agencies, but I guess I
really do. I'm wondering, do you think that maybe we need to pro-
vide OPM with more authority as a part of its role and mission—
that is, if we are going to be able to comprehensively develop ap-
proaches to dealing with the entire Federal system, as opposed to
some agencies operating perhaps one way and other agencies oper-
ating another way, which means that employees would not across
the board have the same system that they're working under.

Mr. SANDERS. I know that Director James takes her responsibil-
ity under both the Homeland Security Act and the National Secu-
rity Personnel System authorizing legislation very seriously. That
role is virtually identical. It provides in both cases for the Cabinet
Secretary and the OPM Director to jointly prescribe the establish-
ing regulations. That’s a pretty important and pretty powerful role
and, as I said, I think Director James understands the charge she
has been given both by the President and by the Congress to en-
sure that those rights that are enumerated in both pieces of legisla-
tion are protected and preserved, at the same time ensuring and
affording those agencies the flexibility they need to deal with their
particular missions. It is that balance that I think OPM has been
charged with striking, and I think the role that the statute pro-
vides for the Director strikes that right balance.

Mr. DAvis OF ILLINOIS. In his written testimony Mr. DeMaio,
president of the Performance Institute, suggests that Congress
should wait until the Department of Homeland Security and De-
partment of Defense implement their new systems before granting
Federal agencies additional pay flexibilities. Do you agree or dis-
agree with that? Or do you think that it might be prudent for us
to get a look at what happens? I've always been told that seeing
is believing, and that sometimes having experience to base a deci-
sion upon—do you think it might be helpful if we were to wait and
see what happens there before moving further ahead?

Mr. SANDERS. That is certainly Congress’ prerogative, but, with
all due respect, I think we have had lots of experience with at least
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various models of, for example, pay reform, and literally about a
quarter century worth, and there has been lots of fine tuning. You
mentioned FAA. There are a number of other agencies that have
been experimenting with this, that have been perfecting this, and
to the extent that those two efforts build on that experience—and
I believe they have and will—then I'm not sure that it is necessary
to wait to simply add more to what we already know. I think we
have known now for some time that the General Schedule needs
to be reformed.

Mr. Davis oF ILLiNoiS. Ms. Norton mentioned in her opening
statement the fact that there were so many people here, and more
than we are accustomed to seeing. What do you attribute this to,
or would you attribute anything about this particular hearing and
the numbers of people that have expressed an interest?

Mr. SANDERS. I know this is AFGE’s annual legislative con-
ference, so I suspect they are in town and want to see our congres-
sional process at work.

Mr. Davis oF ILLINOIS. Thank you very much. [Laughter.]

Ms. DAvVIS OF VIRGINIA. We will have order, please.

Mr. DAvis ofF ILLINOIS. Thank you very much, Madam Chair-
woman. Thank you, Mr. Sanders.

Ms. DAVIS OF VIRGINIA. Thank you, Mr. Davis.

I would like to remind the Members and the witnesses, that this
hearing is on H.R. 1601 and H.R. 3737, which actually has nothing
to do, as such, with pay for performance. It is looking at ways to
recruit and retain.

Mr. Sanders, in that regard, how many recruitment, retention,
and relocation bonuses are paid per year under current law? Do
you have any idea?

Mr. SANDERS. I don’t have that number off the top of my head.
We can provide it for the record.

I can tell you that it is not many. For a variety of reasons—and
I think generally good ones—they are used sparingly. There are
funding constraints, but I think that is generally a good thing be-
cause when they are used they are used for critical purposes. I've
had experience in a couple of agencies where we've used them,
where we have managed to find the money because the job or the
individual was that important to us, and I think the situation the
way it exists today with these added flexibilities would provide just
the right tools we need to compete.

Ms. DAvVIS OF VIRGINIA. Do you believe that we will see expanded
use of recruitment, retention, and relocation bonuses under the
new authority that is in H.R. 1601 and if funding may be a major
obstacle? Do you think it would be used? And do you think it is
necessary to recruit and retain?

Mr. SANDERS. I think it is necessary. I think it will be used.
Again, I don’t think it is going to be used so much in such a wide-
spread way that someone would suggest abuse. Again, where there
is a will there is a way, and when the job is important enough and
the individual is talented enough to recruit, retain, or relocate,
these incentives have been used. I think what this bill will do is
provide a lot more room for creativity in their use.

Let me underscore one thing. As the Congress has done in the
bill, there is a service payback commitment, so the Government is
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going to get a return on that investment, either through the indi-
vidual’s service, or if the individual leaves prematurely under cer-
tain circumstances, through a payback requirement. So I think that
is the right balance there, as well.

Ms. Davis oF VIRGINIA. How does OPM view the merits of the
payment of bonuses as opposed to increasing the pay grade?

Mr. SANDERS. I think the two have to be looked at together, be-
cause increases in grade or permanent promotions or pay adjust-
ments to base salary are permanent. I mean, the typical strategy
is to reward high performance with a bonus 1, 2, or 3 years until
it is clear that the individual is going to sustain that high level,
and then award that individual a base pay adjustment—I think
that’s the way it has worked for many years—so that we can, in
fact, recognize high performers for one-time acts and over a sus-
tained period. I think that combination will work very well.

Ms. DAvVIS OF VIRGINIA. So OPM prefers the bonuses as opposed
to raising the scale, pay grade?

Mr. SANDERS. I think certainly the flexibilities here will help
complement base pay adjustments, as opposed to sort of playing
games with the classification process and raising grades artificially.
This certainly would be preferable.

Ms. DAVIS OF VIRGINIA. I think I've got another minute or two.
Let me go to—I heard you say in Senate bill S. 129 that OPM op-
poses the amendment that they put in there with regard to com-
pensation for travel. 'm not so sure I'm in agreement with OPM
on this one. It sounds like a good proposal to me. It is my under-
standing that if an employee were to be able to get compensated
for traveling early in the morning for that time for travel, that
maybe they would not then go the night before and incur hotel
costs, meals, etc. So why would it not be better to give them time
off for having to leave early in the morning and go? I'm just trying
to see why you oppose it.

Mr. SANDERS. Madam Chairwoman, let me say this. This issue
has recently been raised with Director James. She’s willing to take
a fresh look, and in so doing she is going to reach out to all of the
intergsted stakeholders, including this subcommittee, so stay
tuned.

Ms. DAvis OF VIRGINIA. If you could ask her to take a close look
at it and just get back to me with exactly why you would oppose
it, because just at first glance it sounds like a reasonable amend-
ment to me and I tend to agree with it.

I am going to yield now to Ms. Norton.

Ms. NORTON. Thank you, Madam Chairwoman.

I have a question on the ALJs. I'm really trying to understand
the role of OPM since the restructuring of Federal agencies began,
and that is the context in which I look at everything now because
increasingly it sounds to me as though they may be downsizing
agencies in their personnel, but it looks like OPM is being
downsized in its mission.

I would like to know the nature of the collaboration you have
had, very specifically what role you have played in the proposed
DOD proposal—“you” meaning OPM.

Mr. SANDERS. As I said, that process is just now beginning. To
be quite candid about it, our attentions have been focused prin-
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cipally on bringing the Homeland Security system home, which I
believe is imminent. That has absorbed the attentions of my staff
and myself for many, many months, and we are just now beginning
to turn our attention to DOD.

I can tell you that in this bill OPM’s role is pretty clear and pret-
ty firm. In every case, the Congress has authorized the Director to
issue implementing regulations, and in many cases that authority
is very, very broad, and we appreciate that because some of the
problems addressed here are so complex that legislation would be
problematic. So I see nothing in the Workforce Flexibility Act that
diminishes OPM’s role in any way whatsoever.

Ms. NORTON. I appreciate your answer on the Workforce Flexibil-
ity Act, but my question was about the DOD proposal, and your an-
swer was that you have been so busy with Homeland Security that
you have had zero role in that proposal. Let me tell you why that—
you know, if you want to revise that answer—you changed the sub-
ject from the question I asked. If you want to revise that answer,
I'm pleased to hear it.

Mr. SANDERS. As I said, we——

Ms. NORTON. Did you play any role—were you in any meetings
with the DOD when they prepared the proposal that has been
leaked to the press and that is now in the newspapers?

Mr. SANDERS. We have seen the proposal, yes, ma’am.

Ms. NORTON. You know, I saw it, too, but that was not my ques-
tion.

Mr. SANDERS. As I indicated

Ms. NORTON. Let me tell you why [——

Mr. SANDERS [continuing]. We have just now begun——

Ms. NORTON [continuing]. Am asking the question. I'm not trying
to embarrass you. I'm sorry you weren’t in it, frankly. But when
we are restructuring huge parts of the Federal Government, when
we are changing the 100-year-old Civil Service system, I think the
very least the public and the Congress has a right to expect is that
somebody who has been in touch with that system be in on the
ground floor when you change that system. I don’t know how—I
mean, when the Homeland Security Department was set up, they
were given the authority to go out and look for their own buildings.
You know what they did? They quickly came back to the GSA be-
cause they said, “You know, we don’t know anything about finding
space and GSA does,”“ and even though we have our own authority
they asked the GSA to help them. Now, the DOD doesn’t know
squat about Civil Service, about what protects Federal workers,
about what the Federal Government is entitled to, and yet without
any experts from the OPM in the room they sit down and they
write a proposal and they say, “Look, you take a look at this.“ It
seems to me it might have been the other way around. You write
the proposal and you say, “You take a look at this and adjust this
to your needs.“ If we don’t go on record saying that now, we are
going to have another whole year where agencies write their pro-
posals, strip workers of their rights, come in with asinine proposals
even relating to their own efficiencies, and we’re not going to stand
for it. You know, you’ve done it twice. We’re not going to stand for

it.
[Applause.]
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Ms. DAvis OoF VIRGINIA. I will say once again this is a hearing
and it will be conducted that way. There will be no outbreaks of
applause. Thank you.

Ms. NORTON. Let me ask something about the ALJs. I just think
you ought to carry back to OPM that I am not speaking just for
myself. Let me ask a word about ALJs. I chaired the EOC. I have
the greatest respect for ALJs and what they do. I take it—let me
ask you, do you agree that the ALJ is a judge?

Mr. SANDERS. I think the title is appropriate. It is an administra-
tive law judge. They are different from judges in the judicial
branch of our Government.

Ms. NORTON. Do you care to elaborate on that?

Mr. SANDERS. Administrative law judges do exactly what their
title says they do—they interpret administrative rules and statutes
as part of——

Ms. NORTON. No. I mean the difference is that one interprets ad-
ministrative rules and statutes and the other interprets law. OK.
But the reason we have a system, a special system for them—and
we do have a special system. Civil servants, of course, can be dis-
ciplined in an entirely different way from an ALJ. Everything has
to be on the record. Because, after all, these people handle adminis-
trative law decisions in the same way that a district court judge
handles legal decisions. One thing that we’re trying to let every-
body—and theyre bringing it all around the world—know is we
have an independent judiciary. One of the ways in which we make
them independent is we do not mess with their pay. I'll tell you
something. There are some judges whose pay I would like to com-
press and mess with. But we have an independent system, and so
do we in the administrative system have an independent system.

I want to know how you would reconcile the pay compression
which you concede does exist with ALJs with the notion of an inde-
pendent judiciary within the administrative process.

Mr. SANDERS. All you're doing, Ms. Norton, is changing the point
of compression, and in so doing you have created a fundamental
unfairness with the SES pay for performance system and members
of the Senior Executive Service, that system now just being imple-
mented, because what will happen with the ALJ reform bill is that,
with the capping raised to executive level III plus locality pay, the
vast majority of judges will go to the base pay limit of level III,
they’ll get locality pay on top of that, and most of them will move
to level II. They’ll move to level II automatically without any re-
gard to performance or quality or anything else.

Contrast that with the SES pay for performance system. There
are two very difficult steps for members of the Senior Executive
Service to get anywhere near level II. First, agencies have to be
certified as having performance appraisal systems that make
meaningful distinctions. Those are Congress’ words. We are about
to issue the certification criteria. Not every agency is going to be
certified. That is a high bar. And even when agencies pass that bar
it doesn’t mean that every SES member is going to go from level
IIT to level II. It is only for the few that earn it. It is performance
based, no more automatic, no more across the board. And it is that
fundamental unfairness that I think is the principal opposition to
the ALJ bill, that ALJs will suddenly move to that level without



115

any regard to performance, and we’re telling Senior Executive
Service members, “You can’t, you won’t, you have to earn it.”

Ms. NORTON. And are you saying you believe that the ALJ sys-
tem should be performance based in that sense?

Mr. SANDERS. I think there has to be a way to find an analog.

Ms. NORTON. And so what is the—given the independence that
an ALJ needs, what is the appropriate analog? I mean, I'd like to
find a way into the Federal judiciary, as well, but I don’t think I
deserve a way into that through the pay system.

Mr. SANDERS. I don’t know what the analog is at this time. I do
know that independence and performance are not mutually exclu-
sive.

Ms. NORTON. But pay and judicial independence have been exclu-
sive in our independent system.

Let me just—I'm very worried that we will not be able to recruit
ALJs of the quality we have been able to recruit in the past. For
example, in this new bill you assert that you've had no problems
recruiting ALJs. In the new Medicare prescription bill that has just
been passed by the Congress, we are informed we will need 350
ALJs simply to adjudicate Medicare benefit appeals. I can tell you,
given this bill, you are going to need a whole lot more ALJs, be-
cause you are going to get all kinds of difficulties from this bill.

Are you wiling to sit there this afternoon and tell me you think
that there will be no recruitment problems whatsoever given the
unhappiness of the present roster of ALJs and given the recruit-
ment and retention problems we already have in the Federal Gov-
ernment where you can take that skill and go to the private sector
today and earn often a great deal more money? Are you willing to
say that you are going to have no trouble getting 350 ALJs for the
Medicare prescription drug bill and that the status of ALJs would
have no effect upon retention and maintenance? And let me add,
91 percent of your ALJs are already at retirement age. With that
context, I'd like your answer.

Mr. SANDERS. I am willing to say that, as far as the data has
shown to date, there are no recruiting or retention difficulties.

Ms. NORTON. But, of course, the role of the OPM is to prepare
for recruitment. Recruitment, by definition, means you are looking
into the future in order to be able to draw people in. Let me ask
you then very specifically, you know about the new Medicare pre-
scription drug bill. Have you looked into the question of whether
or not you will be able to recruit ALJs to administer that bill?

Mr. SANDERS. I can tell you that my testimony was circulated to
all agencies, including those that employ ALJs, and they concurred
with the testimony.

Ms. NORTON. With the testimony that what? Answer my ques-
tion, sir.

Mr. SANDERS. That we oppose the ALJ pay reform bill as it is
currently structured.

Ms. NORTON. You know, I just want to say this. You're not going
to get away with not answering my questions by answering some
other question. My question again is: has the OPM, whose job is
recruitment and maintenance, looked to see whether or not it will
be able to recruit ALJs knowing that a whole new body of ALJs is
necessary for the prescription drug bill? Have you looked at that
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yet? And I'd like you to answer that question, not some other ques-
tion that you have decided to answer.

Mr. SANDERS. That is our job, and we have, and we base the con-
clusion on two pieces of data. One, historically there are no recruit-
ing or retention problems. They, in fact, are less than for the Sen-
ior Executive Service. Two, we have to ask the agencies that actu-
ally employ ALJs. They are in a far better position than we are to
make those judgments. They, too, have concurred that the way as
it is currently written, the ALJ pay reform bill is not something
that we can support.

Ms. NORTON. That bill was written—I understand my time is up,
Madam Chairwoman—that bill was written before the prescription
drug bill was passed, and I am going to ask you to go back to the
OPM and ask them to do a specific planning and recruitment study
to make sure that, in fact, there are enough ALJs at the HHS to
administer this new bill. Could I get that promise from you?

Mr. SANDERS. If you require us to do that, we will certainly com-
ply.

Ms. NORTON. I'm requiring you to do it, sir.

Ms. DAvis OF VIRGINIA. If you would take that back to Director
James and ask her to get it back to us, we will make sure that the
members of the committee have the answer to it.

Let me just clarify one thing. You were comparing ALJs to
SESers. The SESers do have performance based but ALJs do not,
correct?

Mr. SANDERS. Yes, ma’am.

Ms. DAVIS OF VIRGINIA. I just wanted to clarify that.

And let me just say one thing, because we tend to keep going to
something other than what is the issue of this hearing today. You
know, any of you who were here when we had—most of you prob-
ably were—when we had the hearings on the DOD personnel trans-
formation, many of us, including the Chair, were not happy with
the way the bill came down, and I cannot honestly say I am 100
percent happy with the bill as it passed; however, we will—and I
will tell you, Ms. Norton, that we will do everything in our power
before any other changes are made with our Federal workers, that
we will continue to fight to make sure that it comes to the jurisdic-
tion of this committee and that we have fair and open hearings so
that we know both sides of the issue, and we will do our best to
fight and make sure it is done in a fair manner.

Ms. NORTON. Thank you, Madam Chairwoman.

Ms. DAvis OF VIRGINIA. Again, I thank you, Mr. Sanders, and I
appreciate your being here today.

With that, we will go to the second panel.

Mr. SANDERS. Thank you.

Ms. DAvVIS OF VIRGINIA. I would like to point out, to those of you
who are interested in the DOD personnel transformation, which I
think is probably 99.9 percent of you in the room here, I have spo-
ken to the Secretary of the Navy, Secretary Gordon England, and
he has been charged with working with the unions to make sure
that this transition, this transformation, is done in a way that is
fair and open to the unions, so if he has not been in touch with
you yet, be assured that he will be. He has been appointed as the
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point man by the Secretary of Defense. His name is Gordon Eng-
land, by the way.

If the second panel will come forward—I'd like to thank our sec-
ond panel of witnesses. The record will show that I have sworn you
in previously, so we will first hear today an opening statement
from Judge Kevin Dugan, vice president of the Association for Ad-
ministrative Law Judges.

Judge Dugan, thank you for being here. Again, for all of you we
have your written statements in the record, so I would ask you to
summarize your statements in 5 minutes.

STATEMENTS OF KEVIN DUGAN, VICE PRESIDENT, ASSOCIA-
TION FOR ADMINISTRATIVE LAW JUDGES; JOHN GAGE, NA-
TIONAL PRESIDENT, AMERICAN FEDERATION OF GOVERN-
MENT EMPLOYEES; COLLEEN M. KELLEY, NATIONAL PRESI-
DENT, NATIONAL TREASURY EMPLOYEES UNION; AND CARL
DE MAIO, PRESIDENT, THE PERFORMANCE INSTITUTE

Mr. DuGAN. Thank you. Good morning, Chairwoman Davis and
members of the subcommittee. I am Kevin Dugan, Association of
Administrative Law Judges vice president. I currently am an ad-
ministrative law judge in the Office of Hearing Appeals in Char-
lotte, NC, with the Social Security Administration.

The Association of Administrative Law Judges represents the
professional interests and concerns of approximately 1,000 adminis-
trative law judges in the Social Security Administration and the
Department of Health and Human Services. On behalf of the ad-
ministrative law judge community and the ALJ-related associations
that join in support of my testimony, let me extend our apprecia-
tion, Chairwoman Davis, for today’s hearing and this opportunity
to testify.

My association and all other Federal ALJ groups strongly sup-
ports your legislation, H.R. 3737, which would address ALJ pay
compression problems that diminish the capacity of the Federal
Government to recruit and retain the finest candidates and incum-
bents in the administrative law judiciary. There are approximately
1,300 administrative law judges in 28 Federal agencies and depart-
ments. They conduct trial-type hearings for cases brought under
Federal statutes. In fact, the Supreme Court has declared that Fed-
eral administrative law judges are functionally similar to Federal
trial judges.

The impact of ALJ decisions is considerable. Their jurisdiction in-
cludes a wide range of significant and diverse regulatory matters,
including areas from anti-trust to banking practices to environ-
mental matters, food and drug safety, and so on. These cases may
involve millions or even billions of dollars and have considerable
impact on the national economy.

Equally important, ALJs also adjudicate hundreds of thousands
of individual cases each year that determine personal entitlement
to recompense or benefits. These cases, more personal in nature,
are of considerable and equal importance to the millions of Ameri-
cans involved. For many, this is the first and only contact they will
have with the adjudicatory authority of the Federal Government.

I think it important to realize that the SSA disability adjudica-
tion system is the largest legal system in America—over half a mil-



118

lion cases a year. Despite the importance of the administrative
legal system to the American public, a significant problem exists
with ALJ pay. The ALJ pay system was changed in 1991 when the
basic pay levels were tied to specific percentages of executive
schedule level IV. Because of the linkage, administrative law
judges failed to receive annual cost of living adjustments for four
straight years, and ALJ pay fell considerably behind that of other
Federal employees.

Further, we must also recognize that ALJ locality pay is capped
Zt the pay level for executive level III, impacting many current

Lds.

A very telling point is that in 1991 entry level pay for an ALJ
was equal to a GS-15, step 5/6. Today that is at a GS—14 step 7/
8 level, a virtual—almost a full grade pay cut. And this does not
even take into account bonuses and awards available to GS em-
ployees which properly are not authorized for ALJs.

As a result of these pay compression problems, the Federal Gov-
ernment is at a distinct competitive recruiting disadvantage. It is
well recognized that the pay for Federal administrative law judges
has not kept pace with salaries in the private sector. Now we see
that they have not even kept pace with the Government’s own GS
pay schedule.

The problem has become so extreme that Federal Energy regu-
latory chairman Pat Wood wrote to President Bush that we are
having difficulty attracting and retaining the high quality of ad-
ministrative law judges that we need to handle our challenging
case load. That is why we are so pleased to speak on behalf of this
bill. H.R. 3737 would respond to these pay problems by revising the
minimum and maximum levels of pay. You may wish to refer to
Chart B. The availability of locality pay adjustments would also be
assured.

In view of the benefits and reasonableness of this approach, we
urge the subcommittee to approve H.R. 3737.

This concludes my statement. Once again, Madam Chairwoman,
on behalf of the ALJ community we thank you for your continued
interest and support.

Ms. DAvis OF VIRGINIA. Thank you, Judge. You have my vote.
You did it in less than your 5 minutes.

[The prepared statement of Mr. Dugan follows:]
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TESTIMONY OF
KEVIN DUGAN
VICE PRESIDENT, ASSOCIATION OF ADMINISTRATIVE LAW JUDGES
BEFORE
THE SUBCOMMITTEE ON CIVIL SERVICE
AND AGENCY REORGANIZATION
COMMITTEE ON GOVERNMENT REFORM
U.S. HOUSE OF REPRESENTATIVES

FEBRUARY 4, 2004

Chairwoman Davis and Members of the Subcommittee:

1 am Kevin Dugan, vice-president of the Association of Administrative Law Judges. I
serve as an Administrative Law Judge in the Office of Hearings and Appeals of the Social
Security Administration in Charlotte, North Carolina.! The Association of Administrative Law
Judges represents the professional interests and concerns of the approximately 1,000
administrative law judges in the Social Security Administration. These adjudicatory officers
constitute the vast majority of ALJs in the federal government and represent the largest
constituency of ALJs in any federal department or agency.

On behalf of the Administrative Law Judge community and the ALJ- related associations
that join in support of my testimonyz, let me extend our appreciation, Chairwoman Davis, for
today’s hearing in focusing upon additional federal human resource management tools to meet

the challenges of the 21% century.

! This statement is presented in my personal capacity as an officer of the Association of
Administrative Law Judges and does not necessarily reflect the official view or position of the
Social Security Administration.
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My association and all other federal ALJ groups strongly support your legislation, H.R.
3737, which would address the ALJ pay compression problem that diminishes the capacity of the
federal government to recruit and retain the finest candidates and incumbents in the
administrative law judiciary. The legislation would increase the minimum and maximum rates
of basic pay for administrative law judges and continue the availability of annual locality pay
increases for ALJs equivalent to those provided to General Schedule employees. This legislation
represents a reasonable approach toward the ALJ pay compression problem by moderately
raising the pay cap, yet retaining the same general framework that confers discretion upon the
President to provide annual pay adjustments to ALJs consistent with those given to employees
under the General Schedule.

Before further addressing the bill’s merits, let me briefly describe the size and nature of
the federal government’s administrative law judiciary, as well as the importance of the
adjudicative work it performs. The federal government currently employs approximately 1300
administrative law judges in nearly 30 federal departments and agencies. They hear and decide
cases under federal statutes that require adjudicatory hearings governed by the procedures of the
federal Administrative Procedure Act of 1946. All ALJs conduct trial-type hearings. In fact,
the Supreme Court has declared that federal administrative law judges are functionally similar to

federal trial judges.’

2 My testimony is endorsed by the Association of Hearing Office Chief Administrative Law
Judges, Federal Administrative Law Judge Conference, The Forum of United States
Administrative Law Judges and the Judiciary Division of the Federal Bar Association.

3 Butzv. Economou, 438 U.S. 478 (1978); Federal Maritime Com'n v. South Carolina State Ports
Authority, 535 U.S. 743 (2002) ; Rhode Isiand Dept. of Environmental Management v. U.S., 304
F.3d 31(Ist Cir.{(R.1L), 2002) (finding that like ALIJs at the FMC, Department of Labor ALJs are
functionally equivalent to Federal District Court judges); Mullen v. Bowen, 800 F.2d 535, (6th
Cir.,1986) (finding that a Social Security ALJ is entitled to deference, while the Social Security
Appeals Council is not).
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The impact of the actions and decisions of ALJs is considerable. They adjudicate cases
involving a range of significant and diverse regulatory matters, involving antitrust, banking
practices, commodity futures, education grants, environmental degradation, food and drug safety,
housing violations, interstate and retail pricing of electricity, oil, and natural gas utilities,
immigration law, international trade, labor, mine safety, occupational workplace conditions,
postal rates, telecommunications licensing, and unfair labor practices. The cases heard and
decided by ALJs may involve millions, even billions, of dollars and have considerable impact on’
the national economy. In fact, a single ALJ may handle a single case that may affect millions of
people and involve billions of dollars. ALJs also adjudicate hundreds of thousands of cases each
year determining personal entitiement to black lung, Social Security and disability benefits.
These cases, more personal in nature, are of considerable and equal importance to the millions of
Americans involved. For many, it is their first and only contact with the adjudicatory authority
of the federal government.

Under the Administrative Procedure Act, administrative law judges are hired by their
respective agencies on a merit basis to ensure fair and impartial on-the-record hearings. They are
selected from a register of candidates maintained by the Office of Personnel Management, after
submission of a lengthy and detailed application which demonstrates at least seven years of
qualifying experience, the taking of written and oral examinations, and a review of their
references.

How ALJs are paid has evolved over time. Prior to 1990, Federal administrative law
judges were classified in the General Schedule as GS-15, GS-16, GS-17 or GS-18. In 1990, the

Federal Employee Comparability Act removed General Schedule coverage of ALJs and
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established a professional pay system modeled upon the Senior Executive Service. Basic pay
levels were tied to specific percentages of Level-IV under the Executive Schedule and the
maximum basic pay was set at 100% of Executive Level IV pay.

Because of the statutory linkage of the Executive Schedule to Congressional pay,
administrative law judges failed to receive annual cost-of-living adjustments for four straight
years, from 1994-97 when Congress refrained from giving itself a pay raise. The pay of ALJs
accordingly fell considerably behind that of other Federal employees during the 1990°s. This
prompted Congress in 1999 to enact legislation (P.L. 106-97) providing the President the
authority to provide annual pay adjustments to ALJs, similar to that already accorded the Senior
Executive Service, and to adjust Administrative Law Judge salaries within a broadband range of
65% to 100% of Executive Level IV pay.

Under current law, ALY basic pay ranges between a minimum of 65% of EL IV (adjusted
to approximately 66.6% by OPM) and 100% of EL IV (see Chart A). Entry-level pay is at the
minimum level. Only five Chief Judges are paid at AL-1, the equivalent of EL IV.
Approximately 30 Chief and Deputy Chief Judges are paid at AL-2, about 97% of EL IV. The
pay of all other judges ranges between the entry level of AL3-A to the AL3-F level, with the
largest number paid at AL-3F (92.1% of EL IV). The Administrative Procedure Act prohibits
the payment of performance bonuses and awards to all ALJs in order to ensure their decisional
independence.

Despite the 1999 legislation providing ALJ parity with the General Schedule,
administrative law judge salaries have not been restored to a point comparable to their prior

standing within the General Schedule in 1991,
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In addition to basic pay, administrative law judges are currently eligible to receive
locality pay, which is capped at the pay for Executive Level III (currently $144,600). At present,
the pay of all AL-1 ALIJs (chief judges at major agencies), AL-2 (deputy chief judges at major
agencies and chief judges at other agencies), and AL-3F administrative law judges in nine? of the
32 localities designated by the President’s Pay Agent (including the “Rest of United States”
category) are capped at this figure. This represents the total maximum pay that an ALJ may
receive because ALJs properly are prohibited by law and regulation from receiving any merit-
based performance bonuses.

Each year that Executive Level III pay does not advance at the same pace as that of the
General Schedule, more administrative law judges become capped at the Executive Level I
pay. Indeed, the pay of AL-3F administrative law judges in nine other localities are within 2%
of the Executive Level III pay cap,” and that of AL-3F administrative law judges in all localities
are within 5% of the cap.

As a result of these pay compression problems, the federal government is at a distinct
competitive disadvantage in recruiting competent, experienced private and federal sector
attorneys into the federal administrative law judiciary. It is well-recognized that the pay for
federal administrative law judges has not kept pace with salaries in the private sector. More
startling, basic pay for administrative law judges has not even kept pace with the basic pay of
senior government attorneys. The basic pay of GS15/step 10 attorneys exceeds that of entry

level administrative law judges by over 24% ($21,846). Even the basic pay of a GS14/step 7

* Boston, Chicago, Denver, Detroit, Hartford, Houston, Los Angeles, New York and San
Francisco.

5 Miami, Minneapolis, Philadelphia, Portland (Oregon), Sacramento, San Diego, Seattle and
Washington, D.C.
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Federal attorney ($90,610) exceeds that of the entry-level administrative law judge. Moreover,
this does not take into consideration that government attorneys are statutorily eligible for merit
bonuses which increase their pay.

Given the current federal salary landscape, mid-level government attorneys are more
inclined to pursue a position in the Senior Executive Service than the administrative law
judiciary as a career choice. Recruitment of the most senior career-level government attorneys
to serve as administrative law judges will likely become more difficult because of recent changes
to the Senior Executive pay system, which raised the pay cap for SES members to $157,000. In
comparison, the highest base pay for administrative law judges — accorded to only a relative
handful of chief administrative law judges at major departments and agencies ~- currently stands
at $136,000. The greatest number of ALJs are capped at the AL-3F base pay level, at $125,300.
Thus, it is unlikely that an attorney in the Senior Executive Service would seek to become an
administrative law judge. Federal attorney disinterest in the pursuit of entry into the ALJ ranks
is only likely to increase, as higher pay under expanding pay-for-performance coverage becomes
available. As noted previously, ALJs are necessarily prohibited by law and regulation from
receiving merit-based performance compensation to protect their judicial independence.

The impact of pay upon the recruitment patterns of administrative law judges during the
past several years has been clouded by the unavailability of qualified ALJ candidates through the
OPM-maintained register of candidates. The Azdell litigation, now pending before the Supreme
Court on writ of certiorari, contests the validity of scoring methods used by OPM in its
maintenance of the register. The litigation has precluded agencies from hiring new ALJs from
the register, making it difficult to reach definitive judgments about recruitment patterns.

Nonetheless, anecdotal evidence suggests that the quality of ALJ candidates has declined,
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presumptively in large part to due to pay concerns by qualified attorneys over joining the ALJ
ranks.

Administrative law judges who assisted the Office of Personnel Management in scoring
the written examinations of the last group of applicants found that many of the candidates were
not capable of performing the tasks required of administrative law judges. Moreover, under the
prior scoring formula, the Office of Personnel Management chose not to exclude anyone, so
these applicants are included in the large number of names currently on the administrative law
judge Register.

In an October 30, 2001, letter to President Bush, Federal Energy Regulatory Chairman
Pat Wood described the problem facing the agency’s recruitment and retention of able
administrative law judges:

“[Wle are having difficulty attracting and retaining the high quality of

Administrative Law Judges that we need to handle our challenging caseload. [I

urge you to] broaden the basic compensation for [administrative law judges] to

eliminate pay compression so we can retain our most experienced judges (most of

whom are eligible for retirement) and enable us to attract the best and brightest

senior attorneys as new judges.”

H.R. 3737 would respond to the pay compression problem faced by all government
departments and agencies employing administrative law judges by revising the minimum and
maximum levels of pay payable to ALJs (see Chart B). It would establish the minimum entry-
level of basic pay at 65% of EL IIl and maximum basic pay at EL III. Within this range, Chief
Judges at major agencies would be paid at the maximum of EL IlI, Chief Judges at other
agencies and Deputy Chief Judges at major agencies would be paid at about 97.4% of EL 111, and
the most senior ALJ would be paid at about 92.1% of EL III. Entry level ALJs would receive

about 66.5% of EL IIl. The availability of locality pay adjustments also would be assured. In
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view of the benefits and reasonableness of this approach, we urge the Subcommittee to approve
H.R. 3737 as soon as possible.

This concludes my statement. Once again, Madame Chair, on behalf of the administrative
law judge community, thank you for your continued interest and support. I am available to

answer any questions you may have.
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CHART A

2004 Administrative Law Judge Pay Schedule

AL Basic Pay
1 $136,000
7 $132,400
BF $125,300
3E $118,300
5D $111,400
3C $104,400
BB $ 97,400
BA $ 90,500

Established by under E.O. 13322 (December 30, 2003)
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CHART B

HR 3737 would establish the following levels of ALJ basic pay, assuming linkage of the current
percentages to the Executive Schedule, as established by the Office of Personnel Management.

AL CURRENT PAY PAY UNDER HR 3757 DIFFERENCE
i $136,000 $144,600 8,600
] $133,400 §140,900 $8,500
BF §125,300 $133,200 57,500
3E $118,300 §125,000 57,600
8D $118,600 $111,400 57,200
3C $111,100 $104,400 56,700
3B 5 57,400 $103,600 56,200
3A §790,500 § 96,300 §5,700
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Ms. DAvis OF VIRGINIA. Next we will hear from two of our very
popular today, I believe, employee groups, Mr. John Gage, the na-
tional president of the American Federation of Government Em-
ployees, and after him will be Ms. Colleen Kelley, national presi-
dent of the National Treasury Employees Union. As always, it is
a pleasure to have both of you back before this subcommittee.

Mr. Gage, we have your written testimony in the record, so if you
could summarize your testimony in 5 minutes it would be appre-
ciated.

Mr. GAGE. Thank you, Madam Chairwoman. On behalf of the
600,000 Federal employees represented by AFGE, I thank you for
the opportunity to testify today.

In my written statement I have explained our union’s views of
the bills under consideration today. AFGE strongly prefers Senate
bill 129 as marked up because the broad demonstration project au-
thorities that remain in the House bill have been eliminated. I urge
the committee to take similar action with regard to the House bill.
At a minimum, we consider expansions in demonstration project
authority unnecessary in light of the enormous and radical experi-
ments being undertaken at the Department of Homeland Security
and Department of Defense.

Last Friday the DOD put forth its plans for the so-called “Na-
tional Security Personnel System.” It is a deceitful document from
top to bottom, starting with its name, since it has nothing whatso-
ever to do with national security. As you know, AFGE strongly op-
posed the legislation that gave the Secretary of Defense the author-
ity to rewrite the pay and labor relations system in the agency.
And, Madam Chairwoman, you no doubt recall that when Dr.
David Chu testified before your committees to argue his case, he
insisted that Secretary Rumsfeld had no intention of eliminating
collective bargaining and replacing it with something inferior. He
promised that all we wanted to do, all we needed was efficiency,
national bargaining instead of local bargaining over 1,300 contracts
when the issue was one that affected the entire agency.

It is my understanding, Madam Chairwoman, that you specifi-
cally intended for collective bargaining to be protected under the
statute. While we disagreed over the exact legislative language, I
believe that your goals and our goals with regard to protecting col-
lective bargaining were the same.

During the debate over the legislation, AFGE repeatedly warned
that if Congress gave Secretary Rumsfeld the authority sought that
he would abuse that power, and indeed he has. His proposal states
that bargaining will be accomplished through a form of consulta-
tion both at the local and national level, but bargaining cannot be
accomplished through consultation. It can only be replaced by it.
Consultation merely allows employees to present comments to the
agency and presumes the agency’s right to ignore them. They’ll talk
to us, and then they’ll implement. Bargaining, on the other hand,
requires the change of good faith proposals that may differ, and
when agreement or compromise is not achieved the impasse is re-
solved through a neutral third party.

In his bill or in his proposal he puts a thing out there that he
calls “We'll talk with you when it is a significant change to the bar-
gaining unit.” I have been down this road before. So when a work-
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ing condition change applies to a smaller group within a large bar-
gaining unit—and some of our bases have very large bargaining
units, but when it affects maybe 100 electricians or whatever he’ll
say, “No, we’re not going to talk about that because it doesn’t sig-
nificantly affect the whole bargaining unit.” I've seen it before, and
that’s exactly what is contained in this proposal.

Mr. Rumsfeld would replace collective bargaining and collective
bargaining agreements with regulations that he issues unilaterally.
In his blueprint, he decrees that management issuances, whatever
that is, will supersede contracts, as well as past practice. That is,
there will be no contracts. He further decrees, “The new labor rela-
tions system will not employ any provisions of 5 U.S.C. Chapter
71,” which is the section of the law that grants union rights, collec-
tive bargaining rights, and the right to have grievances heard by
a neutral third party.

This proposal treats the men and women who serve this Nation
as civilian employees of the Defense Department as errant children
who don’t deserve anything more than, “Because I said so” as jus-
tification for decisions made by management. This management is
not infallible. The pillars of this system outlined by DOD will be
management by fear, intimidation, and coercion, and the resulting
loss to the public’s interest will be discrimination, crony-ism, favor-
itism, and patronage.

I have been talking to a lot of DOD employees recently, and this
is already—the horse is out of the barn. Jobs that they have been
working for and trying to compete for, promotions are already
being filled by people who are brought in, and as you investigate
it you see a little connection here on the crony-ism type of basis.
I think that’s something that has to be stopped immediately.

We submit that there is no national security rationale for elimi-
nating collective bargaining and neutral third party oversight, but
Mr. Rumsfeld has thrown up an additional set of proposals for
which no conceivable connection to national security could ever be
asserted. He wants to dictate the number of people who have to
vote in union elections before he will declare them valid. He wants
to immunize DOD from any responsibility for failure to process
union dues payments. He has ruled out restitution as a remedy for
employees if DOD should ever find itself in violation of its own reg-
ulations. To top it off, he has decided to exclude whole categories
of employees from the benefits of union representation, including
anyone whose job requires certification, such as fire fighters, elec-
tricians, contracting officers, and attorneys, all of whom would be
eligible for union membership if they worked for any other em-
ployer in the United States, public or private.

The very human impact of a negotiated contract achieved
through collective bargaining is that employees will be able to have
their benefits, their working conditions, their opportunities for pro-
motions, flexible working conditions, and the standards for dis-
cipline encapsulated in a written document that has been agreed
to by the employee representatives, as well as management. This
document, precisely because it is in writing, is transparent to the
workers, but most of all it is enforceable.

Ms. DAvIS OF VIRGINIA. Mr. Gage, I don’t mean to interrupt you,
but you are about 1 minute over your 5 minutes already, and I've
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heard you speak on the bills. Did you have anything else that you
wanted to say on the two bills that are the subject of this hearing?

Mr. GAGE. Well, I think if we are talking about retaining and re-
cruiting employees, I think we really have to look at the road we
are going down, Madam Chairwoman. Something has to be done
about this. You can’t let a personnel system be based on this type
of union busting, and that is what is happening here. None of these
provisions result in any type of safeguard to national security. But
I appreciate the time and I appreciate the opportunity to testify.

Ms. DAvVIS OF VIRGINIA. And I don’t mean to interrupt you, but
we do have your full statement in the record, and I would assume
all the Members have read it, but we do have other witnesses that
we want to testify, and we wanted to be able to get to the ques-
tions, because I'm sure many of the Members want to ask ques-
tions.

[The prepared statement of Mr. Gage follows:]
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about alternatives to the General Schedule. Indeed, the results of pay-for-
performance projects were distorted and important facts such as funding levels,
and the views of employees, particularly those who are members of racial
minorities, were omitted. The “best practices” DoD identifies are not best
practices from the perspective of employees’ aspirations be treated fairly, judged
according to objective criteria, and have opportunities to hold management
accountable for demonstrated evidence of discrimination in pay and/or
assignments.

The fact that the results of pay for performance demonstration projects
were not presented in a fair or balanced way in the debates over expanded
managerial authorities for DoD or DHS makes us especially cautious regarding
proposals to expand demonstration projects’ size or ubiquity. Further, it elevates
the importance of making certain that the baseline pay system is not caricatured,
and that its virtues as well as its weaknesses are well-understood.

As proponents of pay for performance put forth their propaganda, it is
worth recalling that the General Schedule system they seek to eliminate and
replace has considerable pay for performance components. The basic structure
of the General Schedule is a 15-grade matrix with ten steps per grade.
Movement within a grade or between grades depends upon the satisfactory
performance of job duties and assignments over time. That is, an employee
becomes eligible for what is known as a “step” increase each year for the first
three years, and then every three years thereafter up to the tenth step. Whether

or not an employee is granted a step increase depends upon performance
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the same time, it undermines the role of Congress in setting the terms and
conditions of federal employment.

The language that removes the numerical limits on demonstration projects
makes it possible to put almost the entire federal government under a
“demonstration project.” Likewise, whole agencies or groups of agencies could
be part of one "demonstration project.” Although AFGE has long supported the
use of demonstration projects that were genuine experiments and had the
consent and support of affected employees, as expressed through the collective
bargaining process, our recent experience in Congressional debates over the
DHS and DoD personnel systems has given us reason to be more cautious. in
addition, putting entire agencies, groups of agencies, entire occupational series,
or other very large groups under these projects risks doing away with the
General Schedule, the Federal Employees Pay Comparability Act (FEPCA), and
the classification system as a substantial baseline against which to measure the
success or failure of the project.

The fact is that the DHS and DoD personnel systems will constitute
enormous demonstration projects, since not only do they cover roughly 900,000
federal employees (half of the total Executive Branch employment), but they aiso
will be implementing systems that have never "demonstrated” any kind of
success. Indeed, one of the most frustrating aspects of the debate over whether
to grant open-ended authority to DoD with regard to the design and
implementation of new pay and classification systems was DoD’s insistence that

its past experience with demonstration projects had taught it all it needed to know

13



135

employees. The Defense Department was granted these authorities before
anything was known about the personnel system that will be implemented in the
Department of Homeland Security (DHS) which has similar authorities, or
whether the DHS experiment will turn out to be a success or failure. AFGE
strongly opposed the DoD bill and continues to consider DoD’s approach highly
dangerous and ill-advised. There is no question that the more than 200,000
federal employees AFGE represents within DoD recognize the agency’s actions
and intentions as hostile to their interests. They know and understand that the
“pay for performance” schemes that DoD intends to impose will involve
substantial financial sacrifice for them and their families.

AFGE’s members who work in DHS and DoD are on the front lines every
day ensuring the safety of our nation and its citizens. It was unconscionable that
the Administration chose to punish these workforces at the very moment that
they were engaged in helping to respond to heightened security threats and
mobilize for the war with Iraq. They are still stunned by the charge that their
efforts to protect their civil service union rights were evidence that they
constituted a lazy, unreliable, unpatriotic, and unmotivated workforce eager to
undermine our nation’s security.

it is in that context that we view the provisions of H.R. 1601 relating to
demonstration project authority, which were stripped from 5.129. The House bill
and the original Senate bill eliminate the cap on the number of federal employees
in a demonstration project. But eliminating the 5,000 employee maximum

undermines not only the concept of demonstration projects as experiments. At
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agency missions or long-term cost to taxpayers. We will never know what
portion of the workload these 400,000 federal employees performed was
contracted out. Some portion of the work was simply taken on by the survivors
whose salaries continued to languish in the shadow of FEPCA’s unrealized
promise.

And then came the present Administration’s privatization quotas.
Although the most recent rhetoric from the Office of Management and Budget
(OMB) casts the current version of the quotas as requiring certain numbers of
large and small compestitions carried out under certain time frames, rather than
specific numbers of jobs to be outsourced, the impact is the same. Privatization
quotas, which require every Executive Branch agency to privatize or review for
privatization 850,000 federal jobs that have been deemed “commercial” has been
as destructive of the federal workforce and the reputation of the federal
government as an employer as the repeated failure to fund or implement FEPCA.
Compliance with President Bush's privatization quotas, along with the
implementation of the OMB’s controversial rewrite of Circular A-76 (which sets
forth the rules for deciding whether and how to privatize government work) have
combined to worsen dramatically the prospects of solving the government's
human capital crisis.

In November 2003, President Bush signed into law legislation that gave
the Secretary of Defense broad new authorities affecting collective bargaining,
the pay and classification, appellate rights, and rules regarding hiring, assigning,

reassigning, detailing, transferring, promoting, and reducing numbers of

11
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This crisis is entirely of the government’s own making, and can be reversed by
implementing the proper policies.

We believe that the place to start with respect to crafting a solution is to
identify what caused the human capital crisis, and implement policies that would
reverse and repair the actions that led us to this point. The retirement wave that
constitutes the material end of this crisis was foreseen more than a decade ago
and was what gave rise not only to the establishment of the Federal Employees
Retirement System (FERS) in 1983, but it is also a big part of what motivated the
enactment of FEPCA in 1990.

FEPCA presented a moderate and gradual approach to what was then the
single biggest problem facing federal employees and those who hoped to recruit
and retain them: inferior salaries that lagged behind those in the private sector by
an average of about 30%. FEPCA'’s promise of closing the pay gaps by locality
over a ten-year period was never realized because two successive
administrations have failed to fund the system. The Clinton Administration cited
undisclosed “methodological” problems after the economic emergency loophole
became ludicrous in the face of large budget surpluses and the longest economic
expansion on record. The Bush Administration has simply refused to comply,
insisting that they are only interested in federal pay adjustments awarded on an
individual by individual basis at managers’ discretion.

As federal employees endured year after year of broken promises
regarding comparability, some 400,000 federal jobs were eliminated as part of a

politically inspired downsizing campaign that was implemented without regard to
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it's a windfall for the hypothetical employee, quite an expensive
experiment for taxpayers, and quite an insult to the thousands of rank and file
federal employees who are taken for granted and denied competitive salaries,
benefits, or any form of job security. The question is: Is it a reasonable response
to the “human capital” crisis? Will it allow the government to replace the more
than 50% of federal employees who will be eligible to retire within the next 5
years with a new generation of employees who exhibit the same level of skill,
dedication, and reliability as our nation has relied upon in the past? What chance
is there that employees in the existing workforce who have as good or better
skills than those hired under the authorities being contemplated will share in the
kind of “critical need” bounty to be lavished on new workers who are either
discarded within a short period of time, or expected to leave?

We urge those looking for a way to address the human capital crisis to
stop looking for short-term fixes. The government's need for a high quality
workforce and comprehensive in-house capacity are neither temporary nor short-
term, and the government as well as the employees deserve to have the security
and continuity that a workforce with full civil service protections and fully-funded,
competitive salaries convey. Taxpayers’ interests are best served by knowing
that career federal employees, sworn to uphold the public good and work in the
public interest for the long term, perform government work.

Human capital crises are not like the weather; they do not just happen.
The retirement wave is not a problem because America’s workforce is smaller

today than it was 30 years ago, the American workforce grows larger each year.
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The legislative proposals make the following scenario possible: a recent
graduate is hired “directly” for a position at a university job fair, effectively beating
out three other candidates who had applied for the position through normal
competitive procedures (among the three were a veteran with relevant
experience and the same degree from the same university, a disabled veteran
with 10 years of federal employment and a similar degree, and a recent graduate
from ancther university with the same type of degree but a higher GPA who
mistakenly thought the best route to federal employment was to follow
procedures and fill out a Standard Application Form 171). To encourage the
direct hire person to accept the position, he is promised bonuses worth 50% of
salary each year for two years (indeed, he must also accept a service agreement
wherein he agrees to work for the agency for a period of two years). During that
two-year period, the agency would repay the employee’s student loans. At the
end of the service agreement, the employee threatens to leave in the middle of a
project. The agency wants to keep him, so a retention bonus of 25% of salary,
for two years, is authorized because a “critical need” is identified. At the end of
this period, the privatization quotas catch him in their evil vise, and his job is
directly converted to contract. Over four years, this employee has received about
five and a half years of salary, plus student ioan repayment. And the expertise
and experience he has built up over that period is lost to the agency. Butthe
authorities and the privatization agenda remain, so the agency can go through

this song and dance all over again.
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should be a model employer, exemplifying the high road, a positive standard for
fair treatment and fair compensation.

AFGE does support the use of bonuses and other financial incentives to
reward federal employees. Yet they shouid never be used as substitutes for a
fully funded regular pay system. The "human capital” crisis these bonuses are
ostensibly meant to alleviate is in part a result of the repeated failure to
implement and fund FEPCA.

We are concerned that neither the marked up version of 8.129, nor H.R.
1601 provides funding for either the payment of bonuses, or the expansion of
critical pay authority. And it is difficult to pretend that, if enacted, these
provisions would improve the government’s ability to recruit and/or retain federal
employees. Bonus payments do not count as basic pay for purposes of
retirement or other salary adjustments. They are a poor substitute for the
provision of competitive salaries and regular salary increases that allow
employees to maintain decent living standards.

Before implementing a bonuses-for-some (and super-sized salaries for a
lucky few) instead of an adequate-salaries-for-all approach, we ask you to
consider the following: Should employees who are loyail and have made a
decision to dedicate their careers to public service be penalized financially
relative to those whose only loyalty is to their individual paycheck? Should the
federal pay system reward only those willing to extort a bonus from an agency by
continually threatening to leave in the middie of an important project? Or should

the federal government pay adequate, competitive salaries to all its employees?
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again and again by respondents, was that there was no separate funding for
them.

AFGE considers the approach to financial incentives for recruitment and
retention contained in this legislation to be at best incomplete, at worst,
misplaced. Federal salaries are too low not just for prospective employees, or for
employees the agencies expect to employ only for a short period. Salaries are
too low for all employees. There are market-driven reasons why the federal
government should pay competitive salaries, and there are values-driven
reasons why the federal government should pay competitive salaries. While
market-driven reasons such as recruitment and retention may on the surface only
appear to apply to prospective employees and “flight risks,” they in fact apply to
all employees.

in addition, the federal government should pay competitive salaries and
wages to both its blue- and white-collar workforces because it is the right thing to
do. The U.S. government and WalMart are today our nation’s two largest
employers. WalMart indisputably represents the low road in compensation and
working conditions. lts strategy of minimal wages, erratic just-less-than full time
schedules designed to evade Fair Labor Standards Act (FLSA) requirements and
health insurance subsidy eligibility, aggressive union avoidance, unchecked
managerial flexibility and its attendant lawsuits charging racial, gender, and
ethnic discrimination, constant turnover, and low morale is one the federal

government should not even try to emulate. Indeed, the federal government
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e paying travel and transportation expenses for new job candidates and new
hires

» allowing new hires up to fwo weeks advance pay as a recruitment incentive

¢ allowing time off incentive awards

e paying cash awards for performance

» paying supervisory differentials to GS supervisors whose salaries were less
than certain subordinates covered by non-GS pay systems

o waiver of dual compensation restrictions

s changes to Law Enforcement pay

* special occupational pay systems

« pay flexibilities available to Title 5 health care positions, and more.

The marked up version of 8.129, and H.R.1601, merely increase the size
of the bonuses managers are authorized to offer and streamline critical pay
authorities. One might conclude from this that its sponsors believe that the size
of the bonuses authorized by FEPCA is all that stands between current law and a
resolution of the human capital crisis. Yet how do we know that the size of
bonuses managers are authorized to pay has been an obstacle to the successful
recruitment and retention of federal employees? The Office of Personnel
Management (OPM) surveyed agencies in 1899, almost a decade after this
broad range of flexibilities had been authorized. The OPM report found that less
than 1% of eligible federal employees had ever benefited from the exercise of

these authorities. The reason the flexibilities had been so rarely used, cited
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infer that the federal government only values employees in their first two years or
employees who repeatedly threaten to leave? Where is the recognition that they
have been deprived of the promise of federal salaries that are comparable to
private sector salaries? The Federal Employees Pay Comparability Act
(FEPCA), passed in 1990 with bipartisan support and signed into law by the first
President Bush, promised not only pay comparability, but a comparability that
would recognize difference in local metropolitan labor markets.

FEPCA introduced a long list of pay flexibilities that managers were
authorized to use not only for recruitment and retention, but also for performance
management. What follows is not an exhaustive list of FEPCA's flexibilities, yet it
does give some perspective to the claim that introduction of “flexibilities” into
what has (wrongly) been described as an inflexible and antiquated system for
compensating federal employees will be the answer to the human capital crisis.

FEPCA introduced:

* locality pay adjustments

e special pay rates for certain occupations

e critical pay authority

e recruitment and retention flexibilities that allow hiring above the minimum step
of any grade

s paying recruitment or relocation bonuses

e paying retention bonuses of up to 25% of basic pay
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authorities would therefore come at the expense either of hiring adequate
numbers of employees to handle an agency’s workload, or denying salary
adjustments to other employees (or groups of employees) who are either not new
or are not willing to extort a big bonus by threatening to leave.

One must question the wisdom of diverting money from a finite salary
account to large bonuses for new employees who may stay only for the length of
their two or four year service periods, especially in light of the fact that the
“human capital crisis” is occasioned by the government's need to replace its
retiring career workforce. Does an agency come any closer to resolving any
portion of the problem presented by the retirement eligibility of half the federal
workforce if payment of a jumbo recruitment bonus means abolishing a position
in order to attract someone who only plans to stay for two years? Common
sense suggests that this will only worsen the human capital crisis, not alleviate it.
What can agencies expect newly recruited employees to do after eligibility for
50% bonuses expires?

Will such employees, who would not have accepted the federal position
absent the 50% bonus (otherwise why pay it?), stay when their annual incomes
decline by one third? One expects that they will not. Any investment in training
and any hoped for succession from the earlier generation will have been lost. All
the agency will be able to do is go through the whole process again, a constant
churning through inexperienced new recruits.

Meanwhile, what are career federal employees who have dedicated

themselves and their careers to federal service supposed to think? Are they to



145

Since the joint hearing on S.129 and H.R.1601 last April, the Senate
marked up S.129 and made several improvements. Indeed, the only problematic
elements of 8.129 that remain are the unfunded recruitment and retention bonus
authorities. AFGE strongly prefers S.129 as marked up because the broad
demonstration project authorities discussed below have been eliminated. We
urge the Committee to take similar action with regard to H.R. 1601.

The fact is that most of the provisions of §.129 and H.R.1601 are not
highly objectionable in themselves, unless one measures them against their
stated goal of helping to aqdress the government’s self-inflicted “human capital
crisis,” or considers them in the context of the far more pressing needs of federal
employees and agencies. Given the myriad problems affecting federal
employees and federal agencies, one must ask whether paying some new
employees three years worth of salary over their first two years is an optimal use
of resources. Should the government put its resources into paying bonuses
worth 50% of base salary to those who threaten to leave either for another
federal job or a job outside government if they don’t get what they want? Are
these strategies preferable to paying all federal employees competitive base
salaries throughout their careers, rather than just for the first two years or in
years when they can manage to mount a credible threat to leave their agency in
the lurch? These are the first questions that arise in contemplation of the bonus
provisions in both H.R. 1601 and S.129 as marked up.

The resource question is central because the issue of funding in

connection with the expanded bonus is neglected in both bilis. Exercise of those
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Madam Chairwoman, and Members of the Subcommittee: My name is
John Gage, and | am the National President of the American Federation of
Government Employees, AFL-CIO (AFGE). On behalf of the more than 600,000
federal employees across the nation and around the world represented by AFGE,
| thank you for the opportunity to testify today on proposed legislation to address
what some call the federal government’s human capital crisis.

The Administration insisted on depriving the 170,000 federal employees
reallocated to the Department of Homeland Security (DHS), and some 700,000
civilian employees of the Department of Defense (DoD) of many longstanding
rights and protections under title 5, including the rights established in the
chapters covering pay, classification, performance appraisal, appellate rights with
respect to adverse actions, and the right to union representation through
collective bargaining. Finally, the Administration has repeatedly questioned the
patriotism and loyalty of federal employees who are union members, despite their
demonstrated love of country, commitment to public service, and history of
heroism both day to day and in moments of national emergency, before, on, and
since September 11.

Privatization, union busting, pay stagnation, repeal of civil service
protections, and questioning of patriotism ~ these are facts that define the
present milieu for federal employees. Unfortunately, this is the milieu into which
S. 129 and H.R. 1601 were introduced, bills that purport not only to expand
managers’ authorities further, but also, optimistically, to make federal

employment more attractive to prospective job candidates.



147

(specifically, they must be found to have achieved “an acceptable level of
competence”). If performance is found to be especially good, managers have the
authority to award “quality step increases” as an additional incentive. If
performance is found to be below expectations, the step increase can be
withheld.

The federal position classification system, which is separate and apart
from the General Schedule and would have to either continue or be altered
separately and in addition to any alteration in the General Schedule, determines
the starting salary and salary potential of any federal job. As such, a job
classification determines not only initial placement of an individual and his or her
job within the General Schedule matrix, classification determines the standards
against which individual worker's performance will be measured when
opportunities for movement between steps or grades arise. And most
important, the classification system is based upon the concept of “equal
pay for substantially equal work”, which goes a long way toward
preventing federal pay discrimination on the basis of race, ethnicity, or
gender.

The rationales offered by proponents of pay for performance in the federal
government have generally fallen under one of four headings: improving
productivity, improving recruitment prospects, improving retention, and punishing
poor performers. Perhaps the most misleading rationale offered by advocates of
pay for performance is that its use has been widespread in the private sector.

Those who attempt to provide a more substantive argument say they support
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pay for performance because it provides both positive and negative incentives
that will determine the amount of effort federal workers put forward. Advocates
of pay for performance wisely demur on the question of whether pay for
performance by itself is a strategy that solves the problem of the relative
inferiority of federal salaries compared to large public and private sector
employers. That is to say, when pay for performance is referred to as complying
with the government’s longstanding principle of private sector comparability, what
they seem to mean is comparability in system design, and not comparability in
salary levels.

Does a pay system that sets out to reward individual employees for
contributions to productivity improvement and punishes individual employees for
making either relatively small or negative contributions to productivity
improvement work? The data suggest that they do not, although the
measurement of productivity for service-producing jobs is notoriously difficult.
Measuring productivity of government services that are not commodities bought
and sold on the market is even more difficult. Nevertheless, there are data that
attempt to gauge the success of pay for performance in producing productivity
improvement.

Although individualized merit pay gained prominence in the private sector
over the course of the 1990’s, there is good reason to discount the relevance of
this experience for the federal government as an employer. Merit based
contingent pay for private sector employees over the decade just past was

largely in the form of stock options and profit-sharing, according to BLS data.
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The corporations that adopted these pay practices may have done so in hope of
creating a sense among their employees that their own self interest was identical
to the corporation’s, at least with regard to movements in the firm’s stock price
and bottom line. However, we have learned more recently, sometimes painfully,
that the contingent, merit-based individual pay that spread through the private
sector was also motivated by a desire on the part of the companies to engage in
obfuscatory cost accounting practices.

These forms of “pay for performance” that proliferated in the private sector
seem now to have been mostly about hiding expenses from the Securities and
Exchange Commission (SEC), and exploiting the stock market bubble to lower
actual labor costs. When corporations found a way to offer “performance” pay
that effectively cost them nothing, it is not surprising that the practice became so
popular. However, this popularity should not be used as a reason to impose an
individualized “performance” pay system with genuine costs on the federal
government.

Jeffrey Pfeffer, a professor in Stanford University’s School of Business,
has written extensively about the misguided use of individualized pay for
performance schemes in the public and private sectors. He cautions against
falling prey to “six dangerous myths about pay” that are widely believed by
managers and business owners. Professor Pfeffer's research shows that belief
in the six myths is what leads managers to impose individualized pay for
performance systems that never achieve their desired results, yet “eat up

enormous managerial resources and make everyone unhappy.”



150

The six myths identified by Professor Pfeffer are:

(1) labor rates are the same as labor costs;

(2) you can lower your labor costs by lowering your labor rates;

(3) labor costs are a significant factor in total costs;

{(4) low labor costs are an important factor in gaining a competitive edge;

(5) individual incentive pay improves performance; and finally,

(6) the belief that people work primarily for money, and other motivating factors

are relatively insignificant.

The relevance of these myths in the context of the sudden, urgent desire
to impose a pay for performance system on the federal government is telling.
Professor Pfeffer's discussion of the first two myths makes one wish that his
wisdom would have been considered before the creation of the federal "human
capital crisis” through mindless downsizing and mandatory, across-the-board
privatization quotas. Pfeffer’s distinction argues that cutting salaries or hourly
wages is counterproductive since doing so undermines quality, productivity,
morale, and often raises the number of workers needed to do the job. Did the
federal government save on labor costs when it “"downsized” and eliminated
300,000 federal jobs at the same time that the federal workload increased?

Does the federal government save on labor costs when it privatizes federal jobs



151

to contractors that pay front-line service providers less and managers and
professionals much, much, much more?

Salaries for the 1.8 million federal employees cost the government about
$67 billion per year, and no one knows what the taxpayer-financed payroli is for
the 5 million or so employees working for federal contractors. But as a portion of
the total annual expenditures, it is less than 3%, according to Congressional
Budget Office (CBO) projections. Regarding the relevance of low labor costs as
a competitive strategy, for the federal government it is largely the ability to
compete in iabor markets to recruit and retain employees with the requisite skills
and commitment to carry out the missions of federal agencies and programs.
Time and again, federal employees report that competitive salaries, pensions
and health benefits; job security, and a chance to make a difference are what
draw them to federal jobs. They are not drawn to the chance to become rich in
response to financial incentives that require them to compete constantly against
their co-workers for a raise or a bonus.

Professor Pfeffer blames the economic theory that is learned in business
schools and transmitted to human resources professionals by executives and the
media for the persistence of belief in pay myths. These economic theories are
based on conceptions that human nature is uni-dimensional and unchanging. In
economics, humans are assumed to be rational maximizers of their self-interest,
and that means they are driven primarily, if not exclusively by a desire to
maximize their incomes. The inference from this theory, according to Pfeffer, is

that “people take jobs and decide how much effort to expend in those jobs based
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on their expected financial return. If pay is not contingent on performance, the
theory goes, individuals will not devote sufficient attention and energy to their
jobs.”

Further elaboration of these economic theories suggest that rational, self-
interested individuals have incentives to misrepresent information to their
employers, divert resources to their own use, to shirk and “free ride”, and to
game any system to their advantage unless they are effectively thwarted in these
strategies by a strict set of sanctions and rewards that give them an incentive to
pursue their employer’s goals. In addition there is the economic theory of
adaptive behavior or self-fuffilling prophesy, which argues that if you treat people
as if they are untrustworthy, conniving and lazy, they'll act accordingly.

Pfeffer also cites the compensation consulting industry, which, he argues,
has a financial incentive to perpetuate the myths he describes. More important,
the consultants’ own economic viability depends upon their ability to convince
clients and prospective clients that pay reform will improve their organization.
Consultants also argue that pursuing pay reform is far easier than changing more
fundamental aspects of an organization’s structure, culture, and operations in
order to try to improve; further, they note that pay reform will prove a highly
visible sign of willingness to embark on “progressive reform.” Finally, Pfeffer
notes that the consultants ensure work for themselves through the inevitable
“predicaments” that any new pay system will cause, including solving problems

and “tweaking” the system they design.
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In the context of media hype, accounting rules that encourage particular

forms of individual economic incentives, the seeming truth of economic theories’

assumptions on human nature, and the coaxing of compensation consultants, it

is not surprising that many succumb to the temptation of individualized pay for

performance schemes. But do they work? Pfeffer answers with the following:

Despite the evident popularity of this practice, the problems with individual
merit pay are numerous and well documented. It has been shown to
undermine teamwork, encourage employees to focus on the short term,
and lead people to link compensation to political skills and ingratiating
personalities rather than to performance. Indeed, those are among the
reasons why W. Edwards Deming and other quality experts have argued

strongly against using such schemes.

Consider the results of several studies. One carefully designed study of a
performance-contingent pay plan at 20 Social Security Administration
(SSA) offices found that merit pay had no effect on office performance.
Even though the merit pay plan was contingent on a number of objective
indicators, such as the time taken to settie claims and the accuracy of
claims processing, employees exhibited no difference in performance after
the merit pay plan was introduced as part of a reform of civil service pay
practices. Contrast that study with another that examined the elimination

of a piece work system and its replacement by a more group-oriented
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compensation system at a manufacturer of exhaust system components.
There, grievances decreased, product quality increased almost tenfold,

and perceptions of teamwork and concern for performance all improved.”

Compensation consultants like the respected William M. Mercer Group
report that just over half of employees working in firms with individual pay for
performance schemes consider them “neither fair nor sensible” and believe that
they add little value to the company. The Mercer report says that individual pay
for performance plans “share two attributes: they absorb vast amounts of
management time and resources, and they make everybody unhappy.”

One further problem cited by both Pfeffer and other academic and
professional observers of pay for performance is that since they are virtually
always zero-sum propositions, they inflict exactly as much financial hardship as
they do financial benefit. In the federal government as in many private firms, a
fixed percentage of the budget is allocated for salaries. Whenever the resources
available to fund salaries are fixed, one employee’s gain is another’s loss. What
incentives does this create? One strategy that makes sense in this context is to
make others look bad, or at least relatively bad. Competition among workers in a
particular work unit or an organization may also, rationally, lead to a refusal on
the part of individuals to share best practices or teach a coworker how to do

something better. Not only do these likely outcomes of a zero-sum approach

! “Six Dangerous Myths about Pay”, by Jeffrey Pfeffer, Harvard Business Review, May-June 1998 v. 76,
no.3, page 109 (11).
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obviously work against the stated reasons for imposing pay for performance; they
actually lead to outcomes that are worse than before.

What message would the federal government be sending to its employees
and prospective employees by imposing a pay for performance system? Ata
minimum, if performance-based contingent pay is on an individual-by-individual
basis, the message is that the work of lone rangers is valued more than
cooperation and teamwork. Further, it states at the outset that there will be
designated losers ~ everyone cannot be a winner; someone must suffer. In
addition, it creates a sense of secrecy and shame regarding pay. In contrast to
the current pay system that is entirely public and consistent (pay levels
determined by Congress and allocated by objective job design criteria), individual
pay adjustments and pay-setting require a certain amount of secrecy, which
strikes us as inappropriate for a public institution. An individual-by-individual pay
for performance system whose winners and losers are determined behind closed
doors sends a message that there is something to hide, that the decisions may
be inequitable, and would not bear the scrutiny of the light of day.

Beyond compensation consultants, agency personnelists, and OPM, who
wants to replace the General Schedule with a pay for performance system? The
survey of federal employees published by OPM on March 25 may be trotted out
by some as evidence that such a switch has employee support. But that would
be a terrible misreading of the results of the poll. AFGE was given an opportunity
to see a draft of some of the poll questions prior to its being implemented. We

objected to numerous questions that seemed to be designed to encourage a
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response supportive of individualized pay for performance. We do not know
whether these questions were included in the final poll. The questions we
objected to were along the lines of: Would you prefer a pay system that
rewarded you for your excellence, even if it meant smaller pay raises for
colleagues who don't pull their weight? Do you feel that the federal pay system
adequately rewards you for your excellence and hard work? Who wouldn't say
yes to both of those questions? Who ever feels adequately appreciated, and
who doesn't secretly harbor a wish to see those who appear to be relatively lazy
punished? Such questions are dangerously misleading.

The only question which needs to be asked of federal employees is the
following: Are you willing to trade the annual pay adjustment passed by
Congress, which also includes a locality adjustment, and any step or grade
increases for which you are eligible, for a unilateral decision by your supervisor
every year on whether and by how much your salary will be adjusted?

It is crucial to remember that the OPM poll was taken during a specific
historical period when federal employees are experiencing rather extreme
attacks on their jobs, their performance, and their patriotism. The Administration
is aggressively seeking to privatize 850,000 federal jobs and in many agencies,
is doing so in far too many cases without giving incumbent federal employees the
opportunity to compete in defense of their jobs. After September 11, the
Administration began a campaign to strip groups of federal employees of their
civil service rights and their right to seek union representation through the

process of collective bargaining. The insulting rationale was “national security”
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and the explicit argument was that union membership and patriotism were
incompatible. Some policy and lawmakers used the debate over the terms of the
establishment of the Department of Homeland Security and DoD's National
Security Personnel System as an opportunity to defame and destroy the
reputation, the work ethic, loyalty, skill and trustworthiness of federal employees.
And out of all of this has come an urgent rush to replace a pay system based
upon objective criteria of job duties, prerequisite skills, knowledge, and abilities,
and labor market data collected by the BLS with a so-called pay for performance
system based on managerial discretion.

In this historical context, federal employees responded to a survey saying
that they were satisfied with their pay. In fact, 64% percent expressed
satisfaction and 56% believed that their pay was comparable to private sector
pay.

But as the representative of 600,000 federal employees, AFGE would
suggest that they are satisfied with their pay system, not their actual paychecks.
Since the alternatives with which they have been threatened seem horrendous
by comparison, expression of satisfaction with the status quo in a survey
sponsored by an agency determined to give managers discretion or “flexibility”
over pay is no surprise.

Perhaps more important for the subject of pay for performance in the
context of the survey is the fact that 80% report that their work unit cooperates to
get the job done and 80% report that they are held accountable for achieving

results. Only 43% hold “leaders” such as supervisors and higher level
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management in high regard; only 35% perceive a high level of motivation from
their supervisors and managers, and only 45% say that managers let them know
what is going on in the organization.

In this context, it seems reasonable to ask if the majority of employees are
relatively satisfied with their pay, why the frantic rush to change? If federal
supervisors and managers are held in such low regard, how will a system which
grants them so much new authority, flexibility, unilateral power, and discretion be
in the public interest? How will a pay system that relies on the fairness,
competence, unprejudiced judgement, and rectitude of individual managers be
viewed as fair when employees clearly do not trust their managers? Given that
less than a third of respondents say managers do a good job of motivating them,
is pay for performance just a lazy manager's blunt instrument that will mask
federal managers’ other deficits?

No discussion of federal pay is complete without consideration of funding.
To the extent that pay for performance is proposed as a replacement for the
General Schedule that would be “budget neutral” and exclude additional funding,
AFGE will work in opposition. Federal salaries are too low, and they are too low
not just for prospective employees, or employees in "hard to fill” positions or
employees who intend to stay in government for short periods —~ federal salaries
are too low for all federal employees. There may be legitimate disputes about
the size of the gap between federal pay and non-federal pay, but it is indisputable

that federal salaries are too low across-the-board.
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As | mentioned, we are grateful and supportive of Congressional attention
toward the inadequacy of federal compensation. We are also supportive of those
who are looking for ways to reward federal employees financially for excellent
and extraordinary performance. But at the same time we caution that rewards for
excellence and extraordinary acts must be supplements to a fully funded regular
pay system, not substitutes; and these supplements must be fully and separately
funded. In addition, we support the provisions in S.129 and H.R. 1601 that
provide training for managers and other employees. We applaud the recognition
that failure to deal appropriately with poor performance is not a matter of the
absence of authority or flexibility on the part of management, but rather a
problem of either reluctance or poor training. Further, this provision recognizes
that dealing with poor performance is a management problem and a discipline
problem, not a pay system problem.

Qur recommendations for a set of policies that would truly resolve the
government’s human capital crisis by facilitating a transition from one generation
of well-trained, professional, and apolitical civil service employees to another are

as follows:

1. Predicate authorization to exercise any of the enhanced management
flexibilities described in 8.129 and H.R. 1601 on the implementation of
FEPCA’s pay comparability provisions. Funding competitive salaries for all
federal employees, and allowing the locality pay system to operate in order to

bring federal salaries up to 90% of comparability should be the trigger that
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allows expansion of authority to pay large recruitment or retention bonuses in

exceptional circumstances.

. Enact legislation that would put an immediate end to the ruinous and irrational
practice of mandatory privatization quotas. Require that federal employees
be given an opportunity to compete for a fraction of new government work
and the same proportion of government work that has already been
contracted out as is competed for work currently performed by federal
employees, require that federal employees be given the opportunity to submit
their best bids in the form of Most Efficient Organizations (MEO) in public-
private competitions, and make sure that contractors be forced to at least
promise a minimum cost savings prior to being allowed to take over
government work as a means of bringing some integrity and accountability to

federal service contracting.

. Pass legislation that improves the funding formula for the Federal Employees
Health Benefits Program (FEHBP) so that this benefit more closely resembles
the health insurance programs that successful, large public and private sector
organizations provide their employees. Some 250,000 federal employees are
uninsured altogether in spite of their eligibility to participate in FEHBP. Their
uninsured status is because they cannot afford the high premiums and high
share of premiums required by FEHBP. Legislation introduced by

Representative Steny Hoyer (D-Md.), H.R. 577; and Senator Barbara Mikuiski
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(D-Md.), S. 319; would improve FEHBP funding to an 80% employer-20%
employee premium split. We believe that passage of this legislation would go
a long way toward making the federal government a more attractive
employer. in addition, require all FEHBP carriers to purchase prescription
drugs from GSA’s Federal Supply Schedule (FSS). Requiring FEHBP plans
to purchase some of the prescription drugs they cover would go a long way
toward restraining the growth of premiums in the program, which is important
not only for making health insurance more affordable for federal employees,
but will also allow in-house teams to be more competitive on behalf of

taxpayers in public-private competitions.

. We urge the Subcommittee to resist the temptation to jump on the anti-
employee pay for performance bandwagon, whether for the Department of
Defense, the Department of Homeland Security, or any other federal agency
or department. Pay for performance schemes are, for the many reasons
discussed above, a dangerous recipe for mismanagement, discord,
discrimination, and destruction of morale and public sector ethos. We urge
the Subcommittees to reject these schemes, and all requests for either
agency by agency, or governmentwide authority to abandon the General
Schedule and waive related chapters of title 5 that have successfully kept the
civil service apart from politics, and allowed the federal workforce to be hired,
fired, paid, promoted, disciplined, and communicated with on the basis of

merit system principles. These laws exist to prevent our government
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agencies and programs from falling prey to a spoils system, and we urge
Members of the Subcommittee to retain your ability to make sure that they

continue to be strong and successful in that endeavor.

This concludes my testimony, and | would be happy to answer any

questions Members of the Subcommitiee may have.
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Ms. Davis OF VIRGINIA. The one thing I would urge you to do is
to make sure that you talk to Secretary England, the Secretary of
the Navy. I spoke to him on the phone not too long ago, maybe 1%%
hours or 2 hours ago, and he is very interested in working with the
unions. The only thing I would ask you to do is to talk to him, work
with him, and if you have problems report back to me and we’ll try
to take it from there.

Mr. GAGE. Well, we have been trying. We have been calling and
trying to talk to anyone in the Department of Defense and we have
been shut out.

Ms. DAvis OF VIRGINIA. Now you have a name. Secretary of the
Navy is the point man, and he, with his own words, said to me on
the phone that he is willing to work with the members of the
unions. So if you would just make sure that you get with him and
get back to us on how it goes, I'd certainly appreciate it.

Mr. GAGE. Thank you, Madam Chairwoman.

Ms. Davis oF VIRGINIA. Ms. Kelley, as always it is a pleasure to
have you back before this committee. We have your written testi-
mony in the record, so if you would summarize your testimony we’ll
recognize you for 5 minutes.

Ms. KELLEY. Thank you. On behalf of the 150,000 employees rep-
resented by NTEU, I appreciate the invitation and the opportunity
to be here today. I must, however, begin by saying how dis-
appointed NTEU is at the proposed new National Security Person-
nel System that was unveiled by the Department for this reason
that is focused on this hearing: if implemented as written, this will
have a negative impact on the ability to recruit and retain employ-
ees in the Department of Defense based on the environment that
it would create for those employees.

When the legislation was debated, NTEU questioned the need for
such broad discretion and we raised concerns as to whether it
would be exercised fairly. It is now clear that our fears were well
founded. The proposal severely limits collective bargaining, but it
also sets up a fox guarding the hen house approach to due process
for employees. Probably most interestingly, it establishes a system
for union elections that, if it were applied to current elected Fed-
eral officials today, most could not meet the test.

It was never clear what the problem was that the legislation
sought to address, but what is clear is that this committee needs
to revisit this matter. I appreciate your interest in the issue and
your commitment to ensure the unions’ involvement in the process.

Let me say on another note how much we appreciate, Madam
Chairwoman, your commitment to agencies having the proper tools
to allow them to hire and to inspire the best work force. An honest
process for setting Federal pay is a key first step, and we thank
you for your support of pay parity and for all of the members in
attendance at this hearing on this important issue. Unfortunately,
because the President did not act in accordance with the bipartisan
will of Congress, just as they did in 2003, Federal civilian employ-
ees must again wait for the full amount of their 2004 pay raise, the
raise that their uniformed counterparts have already received.

Health insurance is another consideration for prospective em-
ployees. Premiums for FEHB plans have risen 45 percent since
2001, alone. The Government pays 72 percent of the premium.
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Most employers pay 80 percent. NTEU supports bipartisan legisla-
tion to increase the Government’s share of the premium to 80 per-
cent. I understand that you, Madam Chairwoman, are planning to
hold hearings later this year on the FEHB plan, and NTEU looks
forward to working with you on this.

A disincentive to Federal employment today is the administra-
tion’s march to contract out as much work as possible. Family
friendly programs and new rewards and incentives will do little to
attract employees if we cannot convince them that we are inter-
ested in their commitment to a career in public service. NTEU
members tell me that contracting out has eroded morale, disrupted
agency operations, and discouraged prospective employees from ap-
plying. Employees are appalled at the lack of oversight and ac-
countability in contracting out. Congressman Van Hollen’s amend-
ment to the 2004 Treasury appropriations bill tried to bring order
to the Government’s contracting process. I want to personally
thank you, Chairwoman Davis, and all Members who are here
today for your support of that amendment.

NTEU worked closely with Senators Voinovich and Akaka on S.
129, the Federal Workforce Flexibility Act. We are pleased that you
plan to move H.R. 1601, as well. Federal employees are increas-
ingly required to conduct business travel on their own time and can
only be compensated in limited circumstances, so I was very
pleased to hear your question of OPM and their commitment to
take a re-look at this.

Let me give you two examples. An IRS employee is assigned a
case over 150 miles away. The taxpayer would like to meet at 1:30
p.m., and the employee is unable to complete their work by the end
of the business day. However, they stay an extra hour or two to
complete the assignment. As you noted, they would be paid hotel
expenses and per diem if they stayed, but instead most employees
would choose to travel home, in effect donating several hours of
work and travel time to the Federal Government. These employees
cannot be compensated for travel under current law. They cannot
be. However, had the employee elected to stay, the Government
would have paid these other expenses.

Here’s another example. An employee in Missouri reports his
work often goes beyond a normal working day, and his alternative
is to leave early and have to come back the next day and risk leav-
ing an undesirable impression on the taxpayer and the taxpayer’s
attorney and to make the IRS appear unprofessional, something he
has too much pride in his work to allow to happen.

So in these cases, the employees cannot keep the best interest of
the Government in mind, present a professional appearance, and
avoid lodging and per diem costs for the Government. The provi-
sion added to S. 129 authorizes compensatory time for travel to
perform work assignments. It does not apply to normal commuting
travel or any time that would be for commuting, and it could not
be converted to money. It would purely be compensatory time for
time spent on the job.

NTEU is very pleased that the legislation discussed today draws
attention to the Government’s need to train employees, also. NTEU
hopes that you will work to ensure that agency training budgets
are properly funded. The bills also propose additional flexibilities
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in the use of recruitment, relocation, and retention bonuses. Lim-
ited funding is what hampers most agencies’ ability to put these
bonuses to better use, and NTEU hopes that a dedicated stream of
funding can be found for this purpose.

I thank you again for the opportunity to appear today and would
welcome any questions you might have.

Ms. DAVIS OF VIRGINIA. Thank you, Ms. Kelley.

[The prepared statement of Ms. Kelley follows:]
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Chairwoman Davis, Ranking Member Davis, thank you very much
for giving me the opportunity to come before you today to discuss
the need for improved recrultment and retention tools in the
federal government. I am Colleen Kelley, the National President
of the National Treasury Employees Unioﬁ (NTEU) and I appear
today on behalf of the more than 150,000 federal employees and

retirees represented by NTEU.

I, as well as the NTEU members I speak for, appreciate the
fact that as Chair of the House Civil Service Subcommittee, you
have made clear your intention to work to make sure federal
agencies have the proper tools to allow them to not only hire,
but inspire the best workforce in the Nation. Turning the
federal government'’s human capital crisis around will require
determination and resources and I look forward to working with

you toward that goal.

NTEU continues to believe that a major step toward making
the federal government the employer of choice is a commitment by
Congress -~ and the Administration - to establish an open and
honest process for setting federal salaries. As you know,
Congresswoman Davis, for two years in a row now, despite a

bipartigsan and bicameral commitment to pay parity between the
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Nation’'s military and civilian employees, the President has
chosen to implement a smaller pay raise for civilian employees,
only to see that raise overturned by subsequent Congressional

action.

In 2003, Congress made clear its belief that because federal
civilian employees work side-by-side with the men and women of
our armed forces to ensure the security of the United States,
they desexrve the same recognition and the same pay raise. I want
to take this opportunity to thank you for your support of pay
parity and for your cosponsorship of H.Con.Res.l1$, the Pay Parity

Resolution.

Despite the early and consistent bilpartisan support forithis
established concept from you and others, when Congress did not
complete action on the 2003 appropriations bills before the end
of the calendar year, the Administration ignored Congress’ intent
and implemented a lower pay raise for the federal workforce.
Although the 4.1% pay raise was ultimately signed into law and .-
granted to federal civilian employees, it took months for that

raise to reach their pocketbooks.

The enormous waste of taxpayer money associated with
recalculating federal pay raises was only the tip of the iceberg.

The message that federal employees received - that they are not
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as important, that they are not valued and that thelr work is
somehow less important than that of their uniformed counterparts

- that is where the real damage was done.

In 2004, Congress again affirmed its support for the concept
of pay parity, granting both uniformed and civilian employees an
average 4.1% pay increase. Again, the Administration ignored
Congress’ intent, implementing a 2% federal pay raise. I am sure
you would agree that the message federal employees have taken
from these incidents is not the message any of us would choose to

send.

Once again, federal civilian employees must wait for the pay
raise their uniformed counterparts have already received. While
the pay raige is retroactive to the first pay period of 2004,
before it can take effect, another Executive Order must be
issued. Then the Office of Personnel Management (OPM) must issue
new salary tables. Only then can retroactive pay adjustments
begin to be programmed into pay systems. I am told that it could
be several months before all federal employees receive the full

pay raises Congress approved.

As you know, another key consideration for prospective
employees considering career options is the availability - and

cost - of health insurance. Unfortunately, this is another area
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where the federal government is often not able to effectively
compete with its private sector counterparts. Health insurance
premiums for plans within the Federal Employees Health Benefits
Program (FEHBP) have risen sharply in recent years - rising 45%
since 2001 alone. These rate increases far outpace federal
salary increases during the same period, forcing an increasing
number of enrollees to examine whether or not they can continue

to afford the coverage.

The federal government as an employer pays an average of 72%
of the health insurance premium for its employees. A great many
state, local and private sector employers recognize the
importance of health insurance to their benefits packages and
absorb a greater share of the premiums than the federal
government does. Most large employers pay an average of 80% of
the health insurance premium for their employees and NTEU
believes the federal government should follow suit. NTEU
continues to support bipartisan legislation pending before both
the House and the Senate (H.R.577, $.319) that seeks to increase
the federal government's share of the premium from an average of
72% to an average of 80%. It is my understanding, Chairwoman
Davis, that you plan to hold hearings later this year on the
FEHBP and NTEU looks forward to working with you on the many

critical issues surrounding the federal health benefits program.
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NTEU believes that this Aaministration’s warch to contract
out as much of the work of the federal government as possible is
vet another disincentive to federal employment. Student loan
forgiveness and continuing education programs, child care
subsidies, family friendly programs and new and creative rewards
and incentives will do little to attract the Nation’s youth to
the next generation of federal employees if we cannot convince
them that we are interested in their committing to a career in

public service.

Too often, the view I hear from the employees NTEU
represents is that contracting out without rhyme or reason has
gone on for too long now. That it has eroded the morale of the
best employees the federal government has to offer. That it has
disrupted agency operations and discouraged prospective employees
from applying. That there is so little oversight and
accountability in the contracting already occurring that it turns

employees stomachs.

Congressman Van Hollen attempted to bring some order to the
federal government’s contracting process last fall with the
amendment he successfully added to the FY 04 Treasury
Appropriations bill. I want to personally thank you,
Congresswoman Davis, for your support of that amendment. The

Treasury Appropriations bill was ultimately folded into the



172

Omnibus Appropriations measure and much of the contracting
language that sought to level the playing field for federal
employees was stripped from the final product in a post-
conference effort by the Administration to exert their will.
Nenetheless, NTEU appreciates your recognition of the fact that
there is room for improvement in the contracting out of federal
jobs. We hope to continue to work with your office to enact

much-needed reforms in this area.

NTEU also wants to comment on the bills pending before this
Subcommittee today. NTEU worked closely with Senator Voinovich
and Senator Akaka's offices on the version of §.129, the Federal
Workforce Flexibility Act, that has been approved by the Senate
Governmental Affairs Committee and we are pleased that your
Subcommittee plans to move the House counterpart, H.R.1601, as

well.

The General Accounting Office (GAO) has undertaken a number
of studies focusing on the importance of designing and using
effective human capital flexibilities. In one recent report
(GAO-03-2), the GACQ found that the flexibilities that are most
effective in managing the federal workforce are those such as
time off awards and flexible work schedules. In other words,
flexibilities that allow employees to take time off from work -

when it is most convenient for both the agency and the employee -
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and better balance their work lite and family responsibilities.
NTEU is particularly pleased that $.129 contains language
that we believe will go a long way toward addressing these family
and work life responsibility issues. As the Chairwoman knows,
federal employees are increasingly required to travel for
official business on their own time and'under current law, can be
compensated for travel time that is outside their regular working
hours only in limited circumstances. The provision that is now
part of $.129 would provide federal employees with compensatory
time off for time spent in official travel status that is not

otherwise compensated.

Under current law, employees covered by the Fair Labor
Standards Act (FLSA) who are required to travel on official
business, are compensated for their travel time as long as that
time ig within the employee’s regular duty hours, even if the
travel occurs on a Saturday or Sunday. In other words, if an
employee regularly works 9 to 5, then travel between 9 and 5,
even if it occurs on a Sunday would be compensated. An employee
who elects to travel early on a Monday morning for a Monday
meeting would receive no compensation for his or her travel time
if that travel tock place before 9 am. If, on the other hand,
the employee elected to travel on Sunday, the travel time would

be compensated as long as it occurred between 9 and 5. This is
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particularly nonsensical because the employee who elects to
travel on Sunday will also cost the federal government hotel and
per diem expenses by having to spend the night away from home

prior to the Monday meeting.

Not all federal employees are covered by FLSA rules, and
instead are covered by the Federal Employee Pay Act (FEPA).
Federal employees covered by FEPA receive no compensation for
time spent on official government travel unless the time falls
within the employee’s regular workweek or unless other conditions
are met. Most notably, that travel time can only be considered
work if it results from an event that could not be scheduled or
controlled administratively. Because travel to perform work
assignments or attend trainings or continuing education courses
is considered administratively controllable, the travel time
outside an employee's regular working hours is not considered
work time. Simply traveling for one’s job, even though the
individual may be required to do so as a condition of his or her
employment, is generally not considered work. This increasingly
puts federal employees in the position of donating their time to

the federal government.

NTEU members have shared many examples with me of how
current rules have impacted their working lives. For example, an

IRS employee in Lincoln, Nebraska is required to visit a taxpayer
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in Columbus, Ohic. The taxpayer reguests & 1:30 pm meeting which
results in the employee being unable to complete the work prior
to the end of the business day. The employee elects to work an
extra hour or two and complete the assignment in one day. By the
time the employee returns home for the evening, he has
effectively donated several hours of work and travel time to the
federal government. Had the employee elected to spend the night
in Columbus and finish the job the following day instead, the
government would have paid the employee’s lodging and per diem

costs.

Another employee from Missouri points out that when required
to visit taxpayers in nearby cities, he is often required to work
beyond his normal hours to complete the job. The alternative, he
peints out, is to end his meeting early (to avoid traveling on
his own time) and risk leaving an undesirable impression on the
taxpayer and the taxpayer’s attorney as well as make the IRS
appear unprofessional, something he has too much pride in his

work to allow to happen.

In instances such as these, it is almost impossible for
employees to keep the best interests of the federal government in
mind, present a professional appearance and do their best to
avoid unnecessary lodging and per diem costs without putting

themselves at a financial disadvantage.

10
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The provision included in $.129% seeks to address these
situations. It would authorize compensatory time for travel to
perform work assignments, attend authorized training or
conferences and for other legitimate purposes. It does not apply
to normal home to work commuting time and the compensatory time
could not be converted to payment. The Senate report
accompanying $.129 (Senate Report 108-223) makes clear that the
Committee believes that federal employees are entitled to
compensation while traveling on the government‘s business,
especially in light of the fact that work-life programs are among
the most effective recruitment and retention tools the government
has at its disposal. NTEU heartily agrees with this assessment
and hopes that the Civil Service Subcommittee will include this
provision in its version of the Workforce Flexibility Act as

well. I look forward to working with you towards this end.

NTEU also welcomes the fact that the legiglation before the
Subcommittee today draws long overdue attention to the federal
government's need to properly train its employees. An investment
in training and workforce development will reap rewards for
federal employees and agencies alike. Often, employees don’t
receive the proper training to either perform their missions
effectively or enhance their abilities and prepare them for

advancement within their agencies. Without proper training,

11
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everyone loses. Customers do noi. receive the best service and
employees do not f£ind their work rewarding or challenging. While
NTEU supports the training initiative contained in the
legislation, we hope that its sponsors will work to insure that
agency training budgets are properly funded. In recent years,
unrealistic agency funding levels have restricted agencies’
ability to adeguately train their employees, often forcing
agencies to rob from other accounts to perform necessary

training.

The legislation also proposes providing additional
flexibility to agencies in the use of recruitment, relocation and
retention bonuses. Here again, limited agency funding continues
to hamper most agencies ability to put these bonuses to better
use. Without a dedicated stream of funding for these recruitment
and retention toolg, the only way agencies will be able to make
use of them is by further gouging their training and salary and
expense budgets. This is of great concern to NTEU and I
encourage the Subcommittee to take steps to ensure that adequate

funding is provided for these new bonus options as well.

The legislation also shifts oversight of the federal
government’s critical pay authority from the Office of Management
and Budget (OMB) to OPM, seeks to correct retirement benefit

calculations for part-time federal service and reform annual

12



178

leave rules for certain new federsl employees and members of the
Senior Executive Service. This provision would permit the head
of an agency to deem a period of gualified non-federal experience
as federal service for annual leave purposes. I understand that
this provision would apply to mid-career federal employees and
that OPM would have the authority to extend similar benefits to
other categories of employees. NTEU continues to believe that if
annual leave limits are in fact a barrier to hiring, the entire
leave system should be reviewed with an eye toward its overhaul.
We hope to continue to work with the Subcommittee toward that

end.

In conclusion, I want to thank you again for the opportunity
to appear before you today. It is vitally important that your
Subcommittee continue to hold hearings like this one today so
that we may jointly explore solutions to the problems we know the
federal government and its employees face. I look forward to
continuing to discuss these issues with you and continuing to
work together to make the improvements we both know are so

necessary.

13
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Ms. DAVIS OF VIRGINIA. I'll just use this moment to say that in
our manager’s amendment we already plan to take the demo
project out of H.R. 1601, and we plan on adding in the compen-
satory time that the Senate has added in, so that will be in our
manager’s amendment before it ever goes before the floor for a
vote.

Ms. KELLEY. I thank the Chair.

Mr. VAN HOLLEN. Madam Chairwoman, if I may——

Ms. DAVIS OF VIRGINIA. Yes.

Mr. VaN HOLLEN. Unfortunately, I've got to run to another hear-
ing, but I wanted to commend you on your initiative in the legisla-
tion before us and also lend myself to some of the remarks that
have been made. It is important to move forward without, at the
same time, taking two steps back. Your legislation is a step for-
ward. I think some of the other things we are seeing going on with
respect to the implementation of the Defense Department of the
legislation we passed, which, while there were differences, I think
that the way it has been implemented is really contrary to how ei-
ther side would have interpreted. So I hope we’ll have ongoing
oversight with respect to that in this committee.

I thank you, and I apologize for having to leave.

Ms. Davis OF VIRGINIA. That’s OK, Mr. Van Hollen. We certainly
appreciate your input.

Let me just clarify one thing, and I did check with staff to make
sure. It hasn’t been implemented yet. As I understand it, when
DOD met with the staff, they met with them with strictly concepts.
It is not a done deal. It is strictly concepts. It is what they’re think-
ing. So now is the time to speak up to them and get them to correct
or work with you. That’s why I said please talk to the Secretary
of the Navy, because he has been appointed as the point man, if
you will, and is willing to work with you, so let him know your
frustrations and what you are unhappy with.

Again, it is just a concept is what I have been told. It’s just con-
cepts, it isn’t in stone yet, so now is the time to fix it before it gets
in stone.

Thank you, Mr. Van Hollen.

Mr. VAN HOLLEN. Thank you, Madam Chairwoman.

Ms. DAVIS OF VIRGINIA. Sorry to keep you waiting, Mr. DeMaio.

We have the pleasure to hear from Mr. Carl DeMaio, president
of patient, and last but not least.

You have been recognized for 5 minutes. Again, we have your
written testimony in the record, so if you would summarize your
testimony in 5 minutes.

Mr. DEMAIO. Madam Chairwoman, members of the subcommit-
tee, I appreciate the opportunity to be here this morning. I am
president of the Performance Institute, a private think tank that
focuses on reforming government through the principles of perform-
ance, accountability, transparency, and competition. We have ex-
tensive expertise in the area of Federal human resources manage-
ment and recent reforms.

Last year the Institute surveyed all major Federal agencies to
catalog best practices in recruitment and retention. We compiled
those best practices in a report entitled, “Strategic Recruitment for
Government: Ten Innovative Practices for Designing, Implement-
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ing, and Measuring Recruitment Initiatives in Government.” As
noted in our report and has been shown to the leadership of this
subcommittee, the Federal Government has a major human capital
crisis on its hands, and it is not just an issue of recruitment and
retention, it is a crisis of getting the right people with the right
skills in the right position at the right time to perform the right
function with the right compensation, all to be reviewed by the
right employee performance evaluation.

Now, that’s a lot of rights to get right, and many agencies are
still struggling in getting those rights right. But no matter how it
is spun, the reality is that more than half of all Federal employees
are now or in the next 5 years will be eligible to retire. Something
to note is that we have been talking about the human capital crisis
for many years, and GAO Comptroller General David Walker has
shown amazing leadership in this regard. We have not yet seen the
crisis materialize because of the downturn in the labor market. As
the economy recovers, the Federal Government will be facing a
monumental challenge in recruitment and retention.

This subcommittee has shown exemplary leadership on these
issues. I do hope that the focus on retention, recruitment, and relo-
cation bonuses, the subject of the legislation, will not get over-
whelmed by other H.R. issues facing the Federal Government.
These issues are very important for this committee to act on and
to deliberate over.

The subcommittee is considering legislation, H.R. 1601 and S.
129, to provide Federal agencies more flexibility in setting pay
rates for employees, providing bonuses for recruitment and reten-
tion and relocation, and improving the management of Federal
training. Proposed legislation has noble and worthy objectives;
however, it addresses only 2 of the 10 innovative practices for re-
cruitment or retention.

Now, no legislation has to touch on all issues, but we do want
to propose several refinements to the legislation that we do sup-
port.

First, emphasize performance, not across-the-board pay in-
creases. We are very supportive of the flexibilities for recruitment,
retention, and relocation bonuses for this very reason, but this sub-
committee really should set as one of its objectives that through its
work Federal employees will start talking about my pay increase
rather than the pay increase. Across-the-board increases in Federal
salaries does nothing to recognize individual contributions to agen-
cy success. And if we are going to recruit and retain, we are going
to do it one individual at a time by valuing each individual’s con-
tribution to agency mission.

For this very reason, I encourage this subcommittee to explore
other legislative vehicles to improve pay for performance. The com-
mittee could also look to the human capital performance fund as
an example. The President proposed a $300 million human capital
performance fund in his fiscal year 2005 budget, and we encourage
members of the committee to work to ensure that this funding sur-
vives the appropriations process intact.

We would urge the committee to consider alternatives to the
General Schedule system. Proposed legislation only provides flexi-
bility within the existing GS system of pay grades. Many, including
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our organization, argue that a one-size-fits-all pay system with
rigid pay grades is not conducive to winning the war for talent. For
example, the Department of Defense wants to abandon the GS
schedule in favor of universal pay banding, the proposal that we’ve
talked about several times this morning, and it wants to give man-
agers the ability to hire candidates on the spot for hard-to-fill posi-
tions.

We consider this proposal a first step in moving toward cus-
tomized pay systems for each Federal agency reflective of their
£Q‘Lgency’s mission, reflective of the labor market each individually
ace.

Also, the subcommittee should consider market-based pay for-
mulas. Again, currently in the Federal Government we ask OPM
to look at pay and look at locality adjustments and they apply a
one-size-fits-all schedule. Merely raising the pay grades can in-
crease the government’s overall cost without a clear return on in-
vestment. It is worth pointing out here that employee recruitment
and retention battles we are going to face aren’t really going to be
with the private sector for most positions in most agencies. What
we are going to have to do is be ready to battle with the nonprofit
center and academics for our talent.

There is a different type of individual who comes into govern-
ment—people who want to serve their community. They want to
help with social problems and have a sense of accomplishment or
purpose, whereas in the private sector there really is a profit or
bottom line basis. The only other area that these candidates or
these individuals can go to are the nonprofit world and academics,
so we have encouraged benchmarking pay against those two sectors
of society.

Finally—and this is very important to consider for this legisla-
tion—we need to link all HR initiatives to a fundamental strategic
human capital plan for each agency. We need accountability, and
we also need a set number of strategies that agencies need to pur-
sue for winning the war for talent, and so we encourage you to
adopt language in the bill that would require each agency, when
providing a recruitment, retention, or relocation bonus, to measure
the effectiveness and the impact of those bonuses on recruitment
and retention and to tie that to skills gaps identified in the human
capital plan.

If the committee can act on these issues, you can strengthen this
bill which is already addressing very important issues.

Ms. DAvIs OF VIRGINIA. Thank you, Mr. DeMaio.

[The prepared statement of Mr. DeMaio follows:]
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President, The Performance Institute

Madame Chairman, members of the subcommittee, | appreciate the opportunity to be here
this morning. The Performance Institute—a private think tank that focuses on reforming
gavernment through the principles of performance, accountability, transparency and
competition—has extensive expertise in the area of federal human resources management.
Last year, the Institute surveyed all major federal agencies to catalogue best practices in
recruitment in government and published in a report in April 2002 entitled “Strategic
Recruitment for Government: 10 Innovative Practices for Designing, implementing, and Measuring
Recruitment Initiatives in Government.”

As noted in our report, the federal government has a human capital crisis on its hands, and it's
not merely an issue of recruitment or retention. It’'s a crisis of getting the right people, with
the right skills, in the right position, at the right time, to perform the right function, with the
right compensation, and to be reviewed by the right employee performance evaluation.
That's a LOT of rights to get right.

No matter how it's spun, the reality is that more than half of all federal employees are now or
will in the next five years be eligible to retire. it's even worse in the Senior Executive Service—
the senior leader-managers in the federal government. Seventy percent of the SES is now or
will soon be eligible to retire. With the bad economy giving the federal government a
temporary reprieve, agencies must sharpen their human capital tools NOW to get ready for
the anticipated exodus of talent—and battle for talent-—when the economy fully recovers.

This committee has shown exemplary leadership on these issues. Today, this committee is
considering legislation (HR 1601 and 5129) to provide federal agencies more flexibility in
setting pay rates for employees, providing bonuses for recruitment and retention, and
improving the management of training. The proposed legislation has noble and worthy
objectives. However, it only addresses two of the 10 innovative practices outlined in our
report.
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While legislation need not address all 10 (indeed for many of the 10 practices, legislative

action is not required) we would like to propose refinements to the proposed legistation being
considered today.

>

Y

A\

Emphasize Performance, Not Across-the-Board Pay Increases: The federal
government has a big problem when employees talk about “THE" pay increase rather
than “MY" pay increase. By relying too much on GS pay scales rather than setting pay
on individual levels based on performance, there is little opportunity to place a value
on individual contribution to agency success. Although the current language allows
managers to reward employee performance with more pay, it overlooks the need fora
more mature system of performance-based pay. At the very least, in exchange for
bonuses, a system for measuring individual performance should be integrated into the
provisions for granting those bonuses, thereby requiring results-based goals and
milestones. The Committee could also look to the Human Capital Performance Fund as
an example. | encourage you to support the President’s new proposal for a $300
million Human Capital Performance Fund and work to ensure it survives the
appropriations process this year.

Consider Waiting for Completion of Existing Flexibility Studies: Overall, it might
not be the best time for Congress to act on changing the federal pay system. The
federal government is already modeling pay system transformation at the
departments of Defense and Homeland Security. Incredible lessons will be learned

from the DOD and DHS overhauls and Congress may want to wait a year to learn from
them,

Consider Alternatives to GS System: The proposed legislation only provides
flexibility within the existing General Schedule system of pay grades. Many (including
the Performance Institute) argue that a one-size-fits-all system with rigid pay grades is
not conducive to winning the war for talent. For example, using the legislative
flexibility noted above, the Department of Defense wants to abandon the General
Schedule in favor of universal pay-banding, and it wants to give managers the ability
to hire candidates on the spot for hard-to-fill positions. The same is true for the
Department of Homeland Security, where an entirely new personnel system that
covers hiring, pay dlassification, labor relations, employee evaluations, disciplinary
action and appeals — a brand-new system will soon be unveiled.

Consider Market-Based Pay Formulas: The legislation would allow OPM to increase
pay for specific categories of employees. Overall, itis important to note that the pay is
not the only ingredient for successful recruitment in government. Moreover, merely
raising pay grades can increase government costs without a clear return-on-
investment. It's worth pointing out here that the employee recruitment and retention
battles we're going to face aren't going to be with the private sector, but primarily
with non-profits and associations. They can offer a “serve-your-community” role
similar to the lure that draws people to the civil service (and offer them money, better
hours and perhaps a better commute). The legislation could improve on the existing
pay evaluations by articulating a clearer “market-based” approach for OPM 1o use that
focuses more on non-profit pay comparisons rather than private-sector ones.

Improve the Linkage to Strategic Human Capital Plans: Absent from the current
language is a mandate for formalized human capital planning. Think of a tree fora
moment - the flexibilities being granted and the money being authorized here are like
branches, but without a trunk. They serve no greater purpose and benefit only
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themselves. The trunk is the human capital plan - it's what brings all of an agency’s
human capital activities together and keeps agencies moving in one direction.

» Require a Commitment for Lump-Sum Bonuses: It is curious that the bills require a
length-of-service contract be signed for lump-sum bonuses, but not for bonuses paid

in biweekly instaliments. It seems that ANY breakaway from the current pay grades
should be lassoed with a contract.

We offer the comments above as suggestions for improving legislation—which we believe can
greatly assist federal agencies in winning the war for talent.

Should you decide to try to integrate any of our recommendations into the legislation, | and
the director of The Performance Institute’s Center for Human Capital Strategy, Tara Shuert,
stand ready to help you and your staff. We look forward to supporting the committee’s efforts
to improve workforce management in government.

Thank you for your time.

The Performance Institute is a private think tank seeking to improve government performance through the
principles of competition, accountability, performance and transparency. The Institute serves as the nation’s
leading authority and repository on performance-based management practices for government. Its mission
js to identify, study and disseminate the leading management innovations pioneered by "best-in-class”
organizations.

Carl DeMaio is President and Founder of the Performance Institute. He is a nationally recognized expert in
government reform and performance-based management.

Contact Information:

Tara Shuert

Director, Center for Human Capital Strategy
The Performance Institute

1515 N. Courthouse Road, Suite 600
Arlington, VA 22201

703-894-0481 fax 703-894-0482
shuert@performanceweb.org
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Ms. DAVIS OF VIRGINIA. I just want to make sure that I under-
stood you correctly when you said that these people would not—
people who work for the Federal Government would not go to pri-
vate organizations, they would go to nonprofits. Are you comparing
pay grades there or what?

Mr. DEMAI1o. We're looking at the types of individuals who con-
sider government service, and we have seen some polling done by
the Partnership for Public Service, Merit Systems Protection Board
has done some survey of Federal workers, as has OPM, and to basi-
cally suggest that we need to compete directly for every single posi-
tion with the private sector pay is not an appropriate comparison.
There are some areas where certainly—for example, an accountant
at the Department of Treasury very well could go into the private
sector and get an accountancy job, but in other areas like Health
and Human Services their alternatives usually are going to be non-
profit organizations or academic organizations and institutions. So
one-size-fits-all pay comparisons is not what we are suggesting. We
would like to see, on each position that the agency is trying to re-
cruit for, what is the competition offering, and sometimes that is
going to be a set of nonprofit organizations.

Ms. DAvis OF VIRGINIA. I guess I will, No. 1, thank all four of
you for your testimony, and I guess I will just yield to myself for
questions.

Judge Dugan, can I ask you what percentage of ALJs now are
eligible for retirement and how many will be eligible in 5 years?
Do you have that?

Mr. DucAN. Well, the figure we got—and we got it from OPM—
is that 91 percent are eligible. Now, I don’t—that’s figures we got
from OPM. I can’t speak for them.

Ms. Davis OF VIRGINIA. Eligible now?

Mr. DUGAN. That’s what we were told. Yes, that’s correct.

Ms. Davis ofF VIRGINIA. OK. I guess that answers my next ques-
tion then.

Mr. DuGaN. And then I looked around my office, and there were
a bunch of old people there. [Laughter.]

l\ﬁs(.) DAvis oF VIRGINIA. You were the youngest guy in the room,
right?

Mr. DUGAN. Just about.

Ms. DAvis OF VIRGINIA. Have you heard from any other agencies
or organizations? Have you heard any companies that ALJs deci-
sions has declined because of recruiting and retention problems oc-
casioned by the pay compression?

Mr. DUGAN. Well, I cited the FERC letter, but I don’t think we
have any particular studies that can quantify that. The problem is
that the register, OPM register, has been closed for over 5 years,
so when they talk about their views on recruitment it is a bunch—
it is guesswork, because right now the register is still closed and
they are right now creating a new test, so there really is no way
to know the quality that we’re going to get ultimately. The Com-
missioner of Social Security testified to Congress that she was light
about 200 ALJs because she hasn’t been able to hire. OPM, at the
urging of Congress——

Ms. DAVIS OF VIRGINIA. She’s short 2007

Mr. DucGaN. Right, short 200.
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Ms. DAVIS OF VIRGINIA. Which agency was that?

Mr. DuGaAN. This was Commissioner Barnhart who testified be-
fore the Social Security Subcommittee in September, and they were
asking about addressing the backlog, of course. But what been done
now is OPM, through pressure from Congress, reopened the old
register that they have been holding and said they would give her
some names; however, she has expressed concerns about the qual-
ity of the remaining candidates and is only going to fill about 10
positions right now to fill that out.

In addition to that, we also have some major hiring that’s going
to have to be done because of the Medicare Act that has been
passed by Congress, so we're looking somewhere between 400 to
500 ALJs we're going to be needing as soon as possible. I think the
Medicare Act comes into effect in October 2005, the transfer to
CPMS.

Ms. DAVIS OF VIRGINIA. Do you know why the register was closed
for 5 years?

Mr. DucaN. Well, it started off because of litigation, the Azdel
litigation, and there was a stay put on it by the Merit Systems Pro-
tection Board, but that ultimately was resolved and then OPM did
not reopen it. I don’t know why, but they said they were redoing
the test and they were going to put out a whole new type of test
for administrative law judges. So why they did not reopen it under
the old test I don’t know.

Ms. DAvis OF VIRGINIA. What do you hear from amongst your
colleagues? Is pay a reason for them to leave and retire?

Mr. DucaN. Well, the reason for the pay problem is more in the
cities that you were announcing. I'm in Charlotte, so the compres-
sion is not hitting us there, but the entry level, the new ones that
come in, we're having a problem because if you are a GS-15 attor-
ney you’re going to have to—you’re not coming in at the level. It’s
a 14 step 7 or 8 now. It’s almost a whole grade pay cut, so it has
to hurt. Even though we don’t have figures and OPM’s was guess
work, it just obviously has to hurt with recruitment.

Ms. DAvVIS OF VIRGINIA. Thank you, Judge Dugan. We'll do every-
thing we can to work this bill through, but, as you heard, the ad-
ministration is against this so it is an uphill battle.

Mr. Gage, you mentioned the demo project that you didn’t like.
Besides that, are there any other provisions of the bill, because we
want to be open with you and we want to know what you like and
what you don't like.

Mr. GAGE. Well, in everything that I think we are going to be
looking at—and I’'m sorry to harp on this again, but we hear a lot
of good-sounding cliches that end up in workers rights being abro-
gated, so we are going to go through everything that we hear with
new personnel changes, new ideas, pay for performance, and we're
going to be looking at things very hard with the idea that these
cari’lt be excuses or high-sounding names for taking away employee
rights.

Ms. DAvis oF VIRGINIA. Well, if you’ll take a good look at H.R.
1601 and compare it to S. 129 and let us know what you think be-
fore it is too late, I'd appreciate it.

Ms. Kelley, have you received a lot of complaints about the prob-
lems now experienced by the Federal employees who must travel
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for work yet receive no compensation other than the two that you
mentioned to me?

Ms. KELLEY. This is very far-reaching, particularly in the IRS. It
has been a longstanding problem, and as the IRS has reorganized
into business units so the taxpayers are served by specific business
units, it has required even more travel by employees than ever be-
fore, so these instances are multiplying every day. They are not de-
creasing. And, as I said, I know OPM has said there are cir-
cumstances where they can be compensated. There are, but not
these employees. There is no way under the current law that the
employees who are doing this travel can be compensated for doing
the work of the IRS, and that is what we were hoping to have
made fair.

Ms. DAvis OF VIRGINIA. From the examples you gave me—I
mean, I haven’t studied it that closely, but just from hearing it it
seems to me like we’d be saving taxpayer dollars if we reimbursed
them for their time.

In your written testimony, as I read it, you didn’t say anything
about objecting to the demo project in H.R. 1601. I've already told
you I plan on taking it out of the manager’s amendment because
I'm not sure about it. Do I take it that you support it?

Ms. KELLEY. No. I wouldn’t necessarily take that. We have been
working with Senators Voinovich and Akaka on the many pieces
that are in this bill, because there are a lot of moving parts in it,
and there were, you know, things that we should have preferred
not, but as part of the package we were trying to work together as
we did with your office as you move toward the H.R. version, so
it is fine with us if you make the manager amendment.

Ms. DAvis OF VIRGINIA. I'm going to charge you with the same
thing I charged Mr. Gage with. I would ask you to go through the
bill with a fine-toothed comb word by word, line by line, and if
there is any provision that is objectionable to you and your employ-
ees, let us know before it is too late.

Ms. KELLEY. I will do that. Thank you.

Ms. DAvis OF VIRGINIA. Mr. DeMaio, in your view are there any
flexibilities in H.R. 1601 that you believe that we shouldn’t—I've
heard that you believe there is more we should be enacting, but are
there any provisions in there now that you think we should not be
enacting?

Mr. DEMAI1O. Well, we are for more flexibilities, but the flexibili-
ties that you are offering in the bill need to be accountable. We
have to show results with these recruitment, retention, relocation
bonuses, and so we do suggest not only the basis for all the bo-
nuses to be tied back to the strategic human capital plan, but tied
to performance measures and evaluation, so if the agency is provid-
ing recruitment bonuses over a period of time for a specific position
class in their agency and it is not working, then they need to look
at other alternatives.

We also suggest longer-term contracts for employees who get bo-
nuses. In one respect for the recruitment bonus you do require a
time of service contract, but for the retention bonus there is no
time of service. We would like to see some of those accountability
provisions woven into the flexibilities. It is OK to be flexible, but
you have to show results, and that’s what we are advocating.
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In terms of the demonstration projects, that really is the context
that we place our recommendation that the committee may want
to see the DOD and the Department of Homeland Security
progress. We think what is going on at DOD and Department of
Homeland Security is innovative, will provide substantial flexibility
and substantial incentives for recruitment, retention, and employee
management. That’s why we are, as of right now, supportive of the
proposals that we have seen. We think that they probably will offer
a template to take governmentwide and to have an overall change
in the Civil Service system based upon our experiences in those
two agencies.

Ms. DAvis OF VIRGINIA. And, in my opinion, they may well do
that. Had I had my way, I would rather have waited to see if it
worked for DHS before we expanded it to the largest agency for
Civil Service employees, but I didn’t have my way.

Mr. DEMAIO. I think that’s our—our position here today is con-
sistent with that. Let’s get these two massive restructurings under
our belt, let’s learn from them, and then let’s see where they would
apply elsewhere in the Federal Government. It may be that you
would want to take those two systems governmentwide or it may
be that you want to continue with the demonstration project route
of allowing individual agencies to customize their own system. I in
the past testified on our discomfort with having a choose-your-own
adventure Civil Service system where each agency comes up with
their own rules of the road.

Ms. DAvIS OF VIRGINIA. You're not the only one uncomfortable
with that. That’s why I said that we will try to make sure that any
agency that’s wanting to make a change, that it’s looked at very
closely by this subcommittee, and I think I've said it in the past,
and I know I've probably said it to you, Ms. Kelley, that I would
like to see a model that we use agency-wide before we go willy-nilly
here and there and do something where folks don’t know what’s
hitting them tomorrow. But, again, I would hope that we don’t do
any&:hing too quick. And I appreciate the comments that you've
made.

I will tell you that I don’t think we can go any broader in scope
with the bill that we have than what we have right now. We were
biting off a little bit at a time, but trying not to do anything that
damages or harms our

Mr. DEMAIO. And I think that’s a role of good government groups
like ours. Our role is to try to present provocative ideas, knowing
that Congress will probably have to moderate a number of interests
and probably do something that moves us forward and gives us
progress.

Ms. DAvIS OF VIRGINIA. I'll give you a for instance. I didn’t see
anything wrong with the ALJ bill, but I've met with resistance
within our Congress in great amounts, which surprised me.

Mr. DEMAIo. If I could point something out, also in response to
the testimony on the administration’s competitive sourcing initia-
tive and contracting out, we have studied that initiative and

Ms. DAvIS OF VIRGINIA. You might not want to talk about that
in this room right now.

Mr. DEMA1O. We have concluded that competitive sourcing actu-
ally is a tool for the human capital process, and if done properly
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can be used to redeploy agency workers to areas where we have a
recruitment challenge, and so that’s the way we look at competitive
sourcing. Rather than looking at arbitrary targets for out-sourcing
or privatization, which we do not support, we want to see competi-
tion as re-deploying agency work, human capital, to the area where
it is needed.

Ms. KELLEY. Madam Chairwoman, if I could just comment, I'm
glad you identified your suggestions as provocative. I don’t want to
start—

Ms. DAVIS OF VIRGINIA. I don’t think anybody is going to disagree
with that.

Ms. KELLEY. This is try—my point, the suggestions that have
come forth from Mr. DeMaio have to do with measuring, monitor-
ing, ensuring that progress is made, that there are measures in
place. There is not a strong track record of that within agencies on
anything, whether it is on contracting out, and the list can go on
and on. And so if the agencies proceed with these various imple-
mentations, assistance from other such as your group on insisting
on the measuring, the monitoring, the moving slowly before imple-
menting would be very much appreciated, because I know of no
agency that has a good track record with doing this, and they just
don’t know how, and we all have to help to make sure that hap-
pens.

Ms. DAvIs OF VIRGINIA. I totally agree with you, Ms. Kelley.

Mr. DeMaio, one last question for you. Are there any weaknesses
in the President’s management agenda in the Government Per-
formance and Results Act which call for strategic human capital
planning that we should correct by legislation?

Mr. DEMAI1O. Well, we believe that legislation exists, the entire
management agenda exists in legislation, and that agencies have
the statutory tools they need for effective management. The ques-
tion now becomes: are we applying consequences for agencies that
are not engaging in performance-based management? I think the
President’s management agenda’s big impact is in that area. The
initiatives are not new. They have been in the Government for
many, many years, competitive sourcing since the Eisenhower ad-
ministration. But what is needed is accountability. What is needed
is that results demonstration through performance evaluation, and
so that is where we are focusing, is on the implementation of the
President’s management agenda within agencies.

The Congress could formalize the development of strategic
human capital plans in legislation. That has not happened. The
creation of a human capital officer is certainly a very important
step. What it does is it brings HR to the management table in a
way that the chief financial officer and the chief information officer
have been brought to the table, but, just like with the Clinger-
Cohen Act, which does the IT plan, and the GPRA, which does the
performance plan, the strategic plan, maybe that human capital of-
ficer should be responsible for developing in legislation, not just an
administration initiative, a strategic human capital plan with spe-
cific goals based on a comprehensive work force assessment of how
many employees do we have today, what are their skill sets like
today, and what is our mission going to require we have in 5 years,
so it would encompass recruitment, retention, training, succession
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planning, developing the next generation of government leaders.
All of these issues have to be spoken to in a formal way and in an
accountable way through human capital plan. I think this commit-
tee could enact that in this bill and require that recruitment and
retention, relocation flexibilities be tied to an analysis and a set of
goals and strategies articulated in a comprehensive plan.

We don’t know whether the next administration will require
human capital plans. We would like to see that formalized through
congressional action.

Ms. DAVIS OF VIRGINIA. Just so you know, we are having a hear-
ing in May to address these issues and to see if we're doing right
and what we need to do.

There’s a lot going on right now that affects all of our Federal
employees, and if we’re going to make the changes that apparently
seems to be the will of many around here to do—not necessarily in
this room—maybe this is the time to do it as we are having so
many people retire, so we don’t lose any of the current work force
that we have. Rather than going in and doing away with everybody
or anybody, just let people go by attrition and make our changes
at that point. But in doing so I want to work with all of you to
make sure that we do it right and that we don’t harm the quality
of life of our Federal employees, because you are a valuable asset
to us and not one that we want to lose.

I thank you all for being here today. Again, Judge Dugan, if you
have any comments about the legislation for the ALJs, anything
you want us to look at more closely?

Mr. DUGAN. I just wanted to add that the whole performance
issue and the SES issue, that was all mixing apples and oranges.

Ms. DAvis OF VIRGINIA. That’s why I tried to point it out.

Mr. DUGAN. It really, really wasn’t getting to what we are deal-
ing with, APA hearings and—I think you understand that.

Ms. DAvis OF VIRGINIA. That’s why I tried to clarify with Mr.
Sanders that SESers are performance based. ALJs are not even al-
lowed to be.

Mr. DEMAIO. Madam Chairwoman, if I could indulge, we did not
include our report in the committee record, but we include our Web
site address, www.performanceweb.org, where agencies can
download the report, suggestions on how to win the talent war. Ms.
Tara Short is our director of human capital strategy at the Insti-
tute and is available for questions just by going to the Web site.

Ms. Davis OF VIRGINIA. Thank you, Mr. DeMaio. Again, thank
you all for being here.

The hearing is adjourned.

[Whereupon, at 1:03 p.m., the subcommittee was adjourned, to
reconvene at the call of the Chair.]

[Additional information submitted for the hearing record follows:]
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Questions from Subcommittee on Civil Service and Agency Organization
(H.R. 1601, S. 129, H.R. 3737)

Am T correct in understanding that rather than expanding the demonstration project

authority, you believe we should follow the mode of DHS?

« Do you have any particular agencies in mind?

*  How soon will we be seeing an Administration proposal for another agency or
agencies?

Response. The short answer is, yes, we do believe the Department of Homeland
Security (DHS) model is the way of the future for agencies. As they become more
strategic in linking their activities to their missions, agencies’ need for change and
reform may become more pronounced than the current demonstration project
authority can address. However, we do believe there is room for both options in the
Federal Government.

For example, there may be instances when there is a demonstrated need on the part of
the agency for change where following the DHS model may be the most appropriate
method to quickly implement an entirely new personnel system. Alternatively,
sometimes agencies may wish to explore certain options for their personnel systems
on a limited basis before deciding to implement agency-wide change. In this
instance, a demonstration project may be the most appropriate option for the agency.

Better strategic planning and management of human capital can lead to the need for
reforms comparable to those of DHS in order to allow agencies to be more flexible
and responsive to their changing mission needs. For example, the National
Aeronautics and Space Administration recently obtained legislation that will enable it
to implement needed changes to its personnel system to allow it to more successfully
meet the demands of its mission. In addition, the Office of Personnel Management’s
(OPM’s) Human Capital Leadership & Merit System Accountability Division is
currently working closely with the Department of Education to develop a project plan
for a demonstration project to test certain innovations to their personne! system. We
anticipate this plan proposal will be finalized in this fiscal year.

At the hearing you indicated that you would supply the subcommittee with data
regarding approximately how many recruitment, retention and relocation bonuses are
paid per year under current law.

Response. OPM’s Central Personnel Data File (CPDF) shows that approximately
6,200 Federal employees received a recruitment bonus and approximately 1,200
Federal employees received a relocation bonus under 5 U.S.C. 5753 in Fiscal Year
2003. In addition, the CPDF shows that approximately 13,200 Federal employees
were receiving retention allowances under 5 U.S.C. 5754 as of September 2003. This
reflects an increase of about 19 percent over the number of employees receiving
retention allowances in September 2002. (Because retention allowances are paid
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biweekly, the CPDF provides a point-in-time spapshot of the number of retention
allowance recipients, rather than the number of retention allowances paid over a
period of time.)

In the provision of annual leave enhancement for mid-career employees, does OPM
intend to allow current employees to receive this higher leave accrual rate, or just
new hires after the effective date of the change?

Response. This flexibility would apply to new hires who come to the Federal
Govemnment with considerable non-Federal experience that is relevant to their new
Federal positions. Such individuals may be reluctant to accept Federal employment
when it means losing their private sector leave accrual rate. An agency would be able
to offer an experienced mid-career employee a leave accrual rate comparable to his or
her private sector vacation earnings, giving agencies an additional tool with which to
recruit highly qualified individuals to Federal service.

If only new hires qualify, will that create an unfair situation for some current
employees with similar non-Federal experience who will not get credit for it?

Response. The leave enhancement provisions provide an added incentive to attract
employees who might otherwise not consider Federal service. We do not envision it
as an automatic entitlement for every new mid-career employee, but rather as a
recruitment tool, just as recruitment bonuses and superior qualifications appointments
are recruitment tools, for those mid-career employees who have high qualifications
and/or are needed to fill critical positions. Agencies would use this leave
enhancement authority judiciously on a case-by-case basis.

At the hearing, you said that the Director of OPM will be revisiting the issue of
compensation for travel done early in the moming in place of travel done the night
before. Does OPM remain opposed to this measure, and if so, why?

Response. At this time, the Administration remains opposed to the proposal to grant
-compensatory time off for otherwise uncompensated travel time. We oppose the
current proposal for several reasons. First, this kind of benefit is not common among
private sector employers. Since the Federal Government already offers relatively
generous paid time off benefits, we do not think it is needed for competitive reasons.
Second, granting compensatory time off for uncompensated travel could adversely
affect agency operations and productivity through loss of work hours. Third, we do
not view travel hours as equivalent to actual work hours; thus, granting full hour-for-
hour credit for all uncompensated travel time seems overly generous. Fourth, some
employees could accrue large balances, and work demands may make it difficult for
the employing agency to grant these employees all the accrued compensatory time
off. This would lead to pressure to amend the provision to provide monetary
compensation for hours that do not constitute hours of actual work. Finally, we are
not convinced that providing this time off benefit would actually significantly reduce
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hotel and per diem expenses by enough to justify the lost productivity.

. Do you disagree with any part of Judge Kevin Dugan’s testimony or the answers he
provided at the hearing?

Response. (Testimony lines 1378-1386) Mr. Dugan states that a GS-15 attomey
takes a grade pay cut upon entry into the Administrative Law Judge (ALJ) system
because the entry salary falls between the rates for GS-14, steps 7 and 8. While it is
true that the minimum entry-level ALJ basic rate (AL-3/A) of $91,200 falls between
the rates of basic pay for GS-14, steps 7 and 8, agencies have the flexibility to set pay
higher than this entry level rate.

Section 930.210(g)(1) of title 5, Code of Federal Regulations, provides agencies with
the authority (without prior OPM approval) to set ALJ pay at a rate higher than AL-
3/A, not to exceed the lowest rate in AL-3 that equals or exceeds the applicant’s
highest previous rate of Federal pay. Under this rule, GS-15 attorneys need not suffer
a reduction in basic pay upon movement into an AL-3 position.

Section 930.210(g)(2) of title 5, Code of Federal Regulations, provides agencies with
the authority (with prior OPM approval) to set ALJ pay at a rate higher than AL-3/A,
up to rate F, based on the superior qualifications of the applicant. This flexibility can
be used to set pay for a new or current Federal employee upon movement into an ALJ
position.

. Since you oppose H.R. 3737 and agree that there is a pay compression problem with
AlLJs, please tell me what administrative solution OPM has to relieve the ALY pay
compression.

Response. The pay compression situation affecting ALJs is not as serious as that
affecting the Senior Executive Service (SES), nor is it serious enough to warrant the
automatic pay increases that would result from enactment of H.R. 3737. Moreover,
the current pay situation does not appear to have had any effect on the Government’s
ability to recruit qualified ALJs.

The primary applicant pool for ALJ positions is Government attorneys at the GS-15
level, and the pay range for ALJs is similar to that established for senior-level
employees ($104,927 (minimum rate of basic pay) - $145,600 (maximum locality pay
rate)). We believe the current pay structure is more than adequate to meet projected
demands for these positions. Indeed, we have seen no shortage in applicant interest
for ALJ positions, and agencies are actively hiring qualified candidates from the
competitive register. Furthermore, there is relatively low turnover among the current
population of ALJs.

. Why didn’t the Administration recommend that ALJs keep up with the Senior
Executive Service when you sent up the provision to revamp SES pay?
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Response. OPM did not recommend that ALJs “keep up with the Senior Executive
Service” when the provision to revamp SES pay was forwarded, because we do not
believe ALJ positions, as a whole, are equivalent to SES in terms of their duties and
responsibilities. From a classification perspective, we find that many ALJ positions
are more closely aligned with the criteria established for the GS-15 level. Moreover,
ALJ positions are not characterized by the executive leadership requirements of SES
positions (i.e. directing the work of an organizational unit, accountability for the
success of specific programs/projects, monitoring progress towards organization
goals, etc.).

OPM nevertheless recognizes that some ALJs perform duties that are arguably
classified above the GS-15 level. Accordingly, the ALJ pay system resembles the
one developed for the Government’s senior-level employees. The senior-level pay
system was designed to replace grades 16, 17 and 18 of the General Schedule
positions which are classified above GS8-15, but which do not meet the executive
criteria characteristic of the SES.

Why should the SES, who can receive bonuses and increases in pay based on
performance receive a pay increase and the ALJs who cannot receive bonuses nor
pay for performance not receive a pay increase?

Response. In pursuing recent pay reforms, it was the Administration’s intent to
create a system that wounld make the Government’s SES leadership corps more
performance sensitive. Consequently, SES members are no longer eligible to receive
locality payments or automatic structural pay increases. SES pay adjustments are
now wholly discretionary and must be based on an assessment of individual
performance and contribution to the agency. Moreover, access to the higher base pay
and aggregate caps is contingent upon joint OPM/OMB certification that the agency’s
performance management system, “as designed and applied, makes meaningful
distinctions in relative performance.” In this way, SES pay has been linked directly
to individual job and organizational performance, providing greater accountability
and assurance to the American people. Although SES members may receive bonuses
and pay increases, these actions are based solely on assessments of individual
performance and contribution.

In contrast, ALJs and senior-level employees continue to receive locality payments
and related structural pay increases without regard to their performance or
contribution. (ALJs did receive pay increases in 2004, ranging from 2.2 percent to
4.8 percent, depending on locality pay area.) Although OPM has not conceded that a
meaningful performance management system for ALJs is impracticable, we see no
reason to grant them unchecked access to SES-equivalent pay caps.

At the hearing, you were asked to do a recruitment and planning study regarding the
number of ALJs the Department of Health and Human Services will need to cover the
newly passed Medicare bill. Has any progress been made on looking into this issue?
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If so, what has been the proposed resolution?

Response. We are currently engaged in a review of the current staffing and projected
hiring requirements with the principal employers of ALJs. Our review so far reveals
that the Social Security Administration recently hired 19 ALJs and is now using
OPM’s ALJ register to fill an additional 33 ALJ positions, We have seen no shortage
in applicant interest for ALJ positions. With more than 1600 eligible candidates on
OPM’s competitive register, there are more qualified candidates than needed to
accommodate even a substantial surge in hiring activity that may be required with
Medicare reform. In addition, OPM’s regulations provide a degree of pay flexibility
for initial appointments to a position at AL-3. Instead of an appointment at the
minimum rate, agencies may provide a higher starting rate based on prior Federal
service or, with OPM’s approval, superior qualifications (e.g., having legal practice
before the hiring agency, having practice in another forum with legal issues of
concern to the hiring agency, or having an outstanding reputation among others in the
field). In sum, the number of available qualified candidates and projected staffing
needs do not support a need for higher ALJ pay.

. What are OPM’s plans to revitalize the register?

Response: OPM has already instituted plans that reactivated and updated the ALJ
register. Specifically, OPM reactivated the ALJ register and updated scores based on
the 1996 scoring formula in August 2003. Since that time, OPM resumed processing
applications that were pending during the stay, which has resulted in adding another
84 individuals to the register. Another 50 plus applicants have nearly completed the
process and will be added to the register. In addition, eligibles already on the register
were permitted to submit updated resumes for use by agencies. As of now, there are
a total of 1,620 eligible candidates on the register.

OPM is currently working on the development of a new ALJ examination.
Development of new test components is necessary to ensure that the tests reflect the
latest content of the field. At this point, the completion date of that process is
unknown. When the new ALJ examination is completed and announced, the current
register will be terminated. Any individual on the existing register who wishes to
remain an ALJ candidate will have to re-apply and participate in all parts of the new
examination.

. With an enormous amount of experienced federal judges eligible for retirement, will

passage of H.R. 3737 facilitate retention of experienced ALJs?

Response. Even in the event that a majority of the current ALJ population were to
exercise their retirement option, now or in the near future (and there is no indication
that this will happen), there are sufficient numbers of qualified candidates on the
competitive register (1600+), which will allow for responsive recrnitment and
replacement. Moreover, we have seen no shortage in applicant interest for ALY
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positions, and agencies are actively hiring qualified candidates from the competitive
register.

. Once OPM resumes recruitment of candidates for appointment as ALIJs, don’t you

agree that H.R. 3737 will facilitate the appointment of the best and brightest senior
attorneys as ALJs?

Response. OPM has already resumed recruitment for ALJs. SSA recently hired 19
and has requested an additional 33 new hires. As mentioned above, we have seen no
shortage in applicant interest for ALJ positions, and agencies are actively hiring
qualified candidates from the competitive register.
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PROFESSIONAL SERYVICES COUNCIL

The Honorable Jo Ann Davis

Madame Chairwoman

Subcommittee on Civil Service and Agency Organization
U.S. House of Representatives

Washington, D.C. 20515

February 25, 2004
Dear Madame Chairwoman:

The Professional Services Council (PSC) is pleased to submit this letter for the record of the
hearing you held on February 11, 2004 on the challenges facing the Federal government as it
seeks to attract and retain a world-class workforce. This is a critically important issue about
which all Americans should be concerned.

The Professional Services Council is the principal national trade association of government
technology and professional services firms. As the government’s “partners” in the provision and
delivery of a very wide range of services to the public, PSC’s member companies are both highly
interested in, and strongly support, practices and strategies that will help the government better

compete for, train, and retain the workforce it needs.

There is little question that the government faces a formidable set of human capital challenges.
Even in the post-9/11 environment, while survey after survey has reflected broad appreciation for
the role of civil servants (most particularly police, fire, rescue and other first responders), the
government is not an employer of choice and continues to lose the battle for talent with the
private sector. Nonetheless, federal workforce demographics clearly portend a significant
retirement exodus over the near term. As such, your committee’s leadership in this vital area is
both timely and greatly needed.

One witness at the February 11 hearing suggested that there is a cause and effect relationship
between the administration’s competitive sourcing initiative and the government’s difficulty in
attracting new talent. As explained below, such an assertion does not bear up well under analysis.
However, competitive sourcing and human capital are inextricably linked in other ways, and can
and should serve as complements to a broader strategy of modemnizing government and
improving performance on behalf of the American people. This fact was clearly articulated by
the congressionally-mandated Commercial Activities Panel (CAP), chaired by the Coraptroller
General and on which I was privileged to serve.

PSC offers several observations on the links between competitive sourcing and the government’s
human capital challenges.



198

¢ The relationship between competitive sourcing and the government’s ability
to recruit and retain a highly skilled workforce

This issue is especially important given the enormous federal retirement wave that is inevitable
over the next several years.

Many surveys, including those conducted by Paul Light of the Brookings Institution, clearly
demonstrate that the government generally is not an employer of choice. These findings are
mirrored by surveys of current government employees as well, large majorities of who express
frustrations about the government’s overly bureaucratic human resources processes and the lack
of a real incentive and reward system. While job security and stability is always an issue, the
evidence strongly suggests that it is not as central to the government’s human resource
challenges as some might believe. Thus, your leadership on issues associated with civil service
reform, particularly as it relates to those factors that most directly drive successful recruitment
and retention, is of immeasurable importance.

Yet in the private sector, job stability and security is non-existent, competition is a way of life,
and change is constant. Clearly, those factors are of less significance in a potential private sector
employee’s job criteria than some believe. Moreover, most private sector human resource
professionals agree that the best and most highly skilled workers are those who, among other
things, are most adaptable to a continually changing environment, competition, and challenge.
For potential new hires, the most important attributes of a job opportunity include professional
and personal development, an employer’s system of reward and incentives, and the quality of the
work environment. As several major private sector labor unions have publicly stated, one of the
hallmarks of private sector collective bargaining agreements is the training and development
programs that are offered to their workforces. Such programs are almost non-existent in the
government, Hence, private sector unions including the Laborers’ International Union, the
International Union of Operating Engineers, and the International Federation of Professional and
Technical Engineers have consistently opposed restrictions on government competitive sourcing
and outsourcing. Among their concems is that their employees would be denied such important
training and developmental opportunities if the work they are performing under a federal
contract were brought back “in-house.”

¢ The relationship between competitive sourcing and strategic human capital
planning

The first and foremost of the CAP’s unanimously recommended principles is that federal
sourcing policy must be a strategic exercise and not one governed by arbitrary quotas or goals, or
equally arbitrary limitations. While much of the discussion surrounding this principle has
centered on the administration’s competitive sourcing goals, there is much more to it. Indeed, in
making decisions as to whether a function can or should be performed by either the public or
private sector, agency management raust take into account the human resource realities it faces.
In cases where the government is simply not competing well for the “best in class” in important
skill areas, competitive outsourcing is clearly in the best interests of the government. In fact, this
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is one of the most critical of all strategic considerations to be factored into an agency's sourcing
decision.

In short, an agency’s analyses of answers to two questions are essential to its sourcing strategies:

s Does the agency have in place a workforce that has the requisite skills to perform
the function at an optimal level? Indeed, if an agency has or will have a real
struggle attracting and retaining the highly skilled workforce needed, and the
work must continue to be done, why not outsource the work?

» Realistically, does the agency have the resources to fully support and develop a
workforce in this functional arca? One reason many companies have moved
increasingly to outsourcing is their recognition that, with resources always
limited, they can only provide adequate support and development for their
employees performing the company’s core competencies. If they retain too much
work in-house, the available resources for professional development must be
spread across a larger number of people, thus diluting their ability to focus on
those functions that must be performed in house. The same is true for the federal
government,

1t is precisely because of the importance of these matters that external mandates to always
conduct public/private competitions, or to place arbitrary limitations on outsourcing, are a
disservice to the agencies and the taxpayer. Moreover, while the Commercial Activities Panel
did endorse an approach in which public/private competitions would be the norm for assessing
work currently being performed by government employees, the CAP also stated clearly that the
mere fact that either sector could perform the work should not mandate that such competitions
always be conducted, and that the determination as to when such competitions should be
conducted should be “consistent with these sourcing principles.” Examples of such strategic
decisions (conducted in a manner that also advantages the affected federal workforce) can be
found at NSA, the Army and elsewhere.

o The relationship between outsourcing and overall compensation and benefits for
affected federal workers

This issue has been studied numerous times, including by the General Accounting Office, and
each objective study has reached the same conclusion: there is no evidence that, overall,
outsourcing results in significant job loss, reduced pay or benefits. Indeed, Federal employee
unions base their campaign for higher federal wages and benefits on the “pay gap” between the
public and private sectors. The “pay gap” is almost certainly real. At the professional levels
especially, government contractors are competing with the rest of the private sector for the same,
contemporary skill sets. At the lower end of the wage scale, where the greater concern might
exist, workers are typically protected by the Service Contract Act, which is specifically designed
to ensure that wage grade employees—the most vulnerable of all workers—are paid a fair wage
and given fair benefits. Those wages and bencfits are based on the government’s assessment of
compensation for a given job in a given region.
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As demonstrated by the National Security Agency’s “Groundbreaker” procurement, the Army’s
“Wholesale Logistics Modemnization Initiative” and elsewhere, when a public/private
competition is NOT conducted, and the employee’s interests and benefits are made a significant
source selection factor in the competition between private sector bidders, federal employees can
be substantially advantaged through outsourcing. Such benefits cannot occur, of course, when
the workforce is one of the competitors. There is growing evidence that the very existence of
public/private competitions can and does significantly limit the opportunities available to federal
employees affected by an outsourcing decision.

Unfortunately, because their “addressable market” is determined solely by the number of federal
employees, the federal employee unions are adamant in their refusal to both acknowledge this
fact and to allow alternatives to be pursued. While their “market” concern is understandable, it is
simply not a sound basis on which Congress should make national policy; occasionally, it even
places the unions’ best interests in direct conflict with their memberships’ best interests.

s The relationship between outsourcing and government employee levels over the last
decade

Looking across the government, it is clear that therc is little relationship between full time
equivalent federal employee levels and outsourcing activities.

According to the Federal Procurement Data System, from 1991 to 2001, service contracting
across the civilian agencies grew by some 33% (an average growth of just over 3% per year).
However, according to the Congressional Budget Office, over that same decade, civilian
employment levels in the civilian agencies fell by a total of less than 3%. At the Department of
Defense, the converse was true. During the period 1991 to 2001, service contracting grew by
only 14%, while civilian employment levels dropped by over 35%, most of which was due to
general DoD downsizing and several rounds of base closures. Despite the constant rhetoric to
the contrary, on a macro level, the government has not been undergoing a massive civilian
downsizing in favor of contracting to the private sector. While there may be discrete
components of the government where this has happened, the data clearly shows that it is not the
norm.

¢ The “Shadow Workforce”

No discussion of competitive sourcing or the government’s human capital needs is complete
without some exploration of the myth of the so-called “shadow workforce”, a term commonly
assigned to the government contractor workforce. As the data above indicate, the government is
far from having outsourced itself, despite the rhetoric of some.

Some have blithely claimed that the contractor workforce numbers as much as 8 million—more
than four times the size of the federal workforce. In fact, that number is derived from a
Department of Commerce econometric model that measures both direct (i.e., contractor) and
indirect employment. It therefore includes not only the actual contractor and subcontractor
workforce, but also the many layers of economic/employment impact resulting from those direct
contracts. While an excellent tool for other purposes, it is not a model that offers insight into the
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actual size of the direct contractor workforce. If anything, the model demonstrates the very
positive, broad impacts of government contract spending and its ripple effects on the economy.

Second, the suggestion that the contractor workforce could be that large is further diminished by
simple math. Today, the federal civilian workforce is approximately 1.9 million, and costs an
estimated $150 billion in wages, benefits, etc. Total government spending on federal services
contracts is roughly $130 billion. It is simply inconceivable that for 15% less money,
government contractors are directly employing four times as many people as the government.
Indeed, when one includes the reality of pay parity (as discussed earlier) in this analysis, it
becomes even clearer that the so-called “shadow workforce” is nowhere near the size suggested.

Madame Chairperson, the relationship between human capital and competitive sourcing is very
important. As the committee continues its deliberations on these issues, we look forward to
further opportunities to work with you and your staff on appropriate policy measures that will
serve the interests of the government and the taxpayer. In the meantime, if you have any
questions, the members of the Professional Services Council, and 1, are available at your
convenience.

Thank you for your time and consideration of our views.

Sincerely,

B

Stan Soloway
President
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The American Bar Association is pleased to have the opportunity to submit this statement
to the Subcommittee on Civil Service and Agency Reorganization for the record of the February
11, 2004 hearing on recruiting and retaining federal workers. We are particularly thankful that
Chairwoman Davis is willing to address the pay issues facing the administrative judiciary and
has included an examination of H.R. 3737, the Administrative Law Judges Pay Reform Act of
2004 within the scope of this hearing. While we are aware of the many challenges facing this
subcommittee as it examines various legislative proposals to avert a human capital crisis in the
federal workforce, this statement will focus on the administrative judiciary and our support for
H.R. 3737.

The ABA has long advocated that the compensation of ALJs needs to be appropriate to
their judicial status and functions. Unfortunately, we are farther from achieving this goal today
than we were in 1990, when Congress enacted a separate pay scale for ALJs, which was
supposed to improve compensation: in the intervening years, entry-level ALJ salaries have
declined significantly in relative value, and increasing numbers of experienced ALJs have been
prevented from collecting cost-of-living adjustments and/or locality pay adjustments due to pay
compression. Long-term solutions are needed to fix these problems, which threaten to impair the
quality of the federal administrative judiciary.

ALJ compensation used to fall under the General Schedule but is now controlled by a
separate pay scale that is linked to the Executive Schedule. Enacted by Congress in 1990 to
improve ALJ pay, the revised pay schedule has backfired: rather than improving ALJ pay over
the years, it has not even succeeded in maintaining the parity that previously existed with the

compensation paid to other senior-level government attorneys. This deterioration in ALJ basic



204

pay is the result of ALJs not receiving many of the cost-of-living adjustments (COLAs) that were
granted under the General Schedule during the past thirteen years. In 1991, ALJ entry-level
basic pay was comparable to the pay at GS-15, steps 5 and 6; today, ALJ basic pay has slipped to
a rate comparable to the pay at GS-14, steps 7 and 8. Needless to say, over the last decade,
entry-level ALJ salaries have not kept pace with salaries for the most senior government
attorneys under the General Schedule or in the Senior Executive Service (SES), or for
experienced attorneys in the private sector.

In 1999, Congress attempted to rectify these problems by enacting legislation
(Pub. L. No. 106-97) granting the President authority to authorize the same annual COLA for
ALIJs that is authorized for the General Schedule and to adjust ALJ basic pay within the
statutorily mandated range of 65% to 100% of Executive Level IV. Since then, ALJs have
received a yearly COLA and in 2002 also received a small supplemental adjustment.
Unfortunately, these recent COLA authorizations do nothing to recoup the cumulative loss of
wages resulting from COLAs that were denied in the past, and the modest supplemental
adjustment, while greatly appreciated, nevertheless was insufficient to restore ALJ pay to a rate
comparable to where it was in 1991, vis-a-vis the General Schedule.

In addition to the incremental erosion of pay since 1991, the adequacy of ALJ pay has
been undermined by the spiraling problem of pay compression. In his written statement to this
subcommittee, OPM Associate Director, Dr. Ronald P. Sanders, minimized the effect of pay
compression, dismissing it as only affecting ALJs paid at the top two tiers (AL-1 and AL-2) of
the salary scale. Were this true, only about 35 administrative law judges out of a cadre of
approximately 1300 would be at their salary cap. However, pay compression results from both

the statutory caps on basic salary for each level of ALJ pay as well as the statutory cap on
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locality pay. Most ALJs are paid at the AL-3F level and over 2/3 of them are no longer eligible
for COLAs because they are up against their basic salary cap. Further, according to the
Association of Administrative Law Judges, AL-3F administrative law judges in nine of the 32
localities designated by the President’s pay agent also have reached the statutory cap on locality
pay and all other AL- 3F administrative law judges are within five per cent of the cap.

The American Bar Association supports H.R. 3737 because it offers a solution to pay
compression and provides a statutory framework for addressing pay adequacy issues while at the
same time respecting the unique function of the administrative judiciary within the Executive
Branch.

The adjudicative function performed by ALJs and the delicately balanced relationship
that ALJs must maintain with their employing agencies distinguish ALJs from the rest of an
agency's workforce. The Administrative Procedure Act established the adjudicative
independence of the administrative judiciary to enable ALIJs to make fair, impartial decisions
without fear of undue agency pressure or agency reprisal. To preserve ALJ independence, federal
regulations explicitly prohibit an agency from rating the performance of an administrative law
judge or granting a monetary or honorary award for superior adjudicative performance. 5 C.F.R.
Secs. 930.211 and 930.215(b).

Congress recognized that the duties performed by ALJs are not analogous to the duties
performed by other members of the Executive Branch workforce when it created a separate ALY
pay category in 1990. The U.S. Supreme Court, likewise, affirmed the unique status of ALJs
within the Executive Branch in 1978, stating that ALJs are comparable to federal judges for pay

an compensation purposes (Butz v. Economou, 438 U.S. 478) and, more recently, in Federal
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Maritime Com’n v. South Carolina State Ports Authority, 535 U.S. 743 (2002), by its assertion

that ALJs are the functional equivalent of other federal trial judges.

Because of the unique, judicial position of ALJs within the Executive Branch, we believe
it is inappropriate to compare the value of service rendered by the administrative judiciary with
the service rendered by the SES (or other segments of the federal workforce) or to model ALJ
pay-setting mechanism reforms on the newly revised SES pay system. Similarly, the ABA
categorically objects to any attempt to link pay for performance for ALJs because it would
jeopardize their decisional independence and threaten the integrity of the administrative hearing
process. Finally, we are not swayed by the argument that pay compression problems facing the
administrative judiciary should not be rectified now because pay compression afflicts other
factions of the federal workforce.

Our ability to analyze recruitment trends and determine the degree to which pay
compression and salary erosion are affecting the composition of the administrative judiciary
continues to be hampered by the Adzell litigation, which has prevented agencies from hiring new
ALJs from the register for the last several years. Nonetheless, while some may demand
objective substantiation that the integrity, quality and diversity of the administrative judiciary are
adversely affected by inadequate and stagnant salaries, few could argue with the premise that the
dual problem of ALJ pay compression and salary erosion puts the federal government at a
distinct competitive disadvantage in recruiting competent, experienced private- and federal-
sector attorneys into the federal administrative judiciary.

The current inadequacy of ALJ pay and the severity of the problem of pay compression
should not be measured by the number of ALJs who are resigning at present. That the current

rate of resignations is not alarming may be due to multiple other external factors, such as a bulge
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in the number of ALJs who are approaching retirement age, or a sluggish economy, or
reluctance to retire when the ALJ knows that his or her agency will be precluded from hiring a

replacement because of the ongoing Adzell litigation. Even absent these considerations, that

form of analysis would be short-sighted and side-steps the fact that it is inequitable to deny more
than two-thirds of the administrative judiciary cost-of-living adjustments simply because they
have reached the statutory cap. Inadequate or stagnant salaries steadily undermine morale,
diminish the importance of retaining experienced jurists, and reduce the value we, as a society,
place on the work performed by the administrative judiciary. We should address these problems
now, not after we do lose experienced and able ALJs.

H.R. 3737 is a well-crafted, reasonable bill that has the potential to strengthen the federal
administrative judiciary and thereby confer benefits on all the government departments and
agencies employing administrative law judges. We urge the subcommittee to act promptly and
approve this legislation.

The ABA stands ready to answer any questions that you might have regarding ALJ pay.
Please contact Denise Cardman, Senior Legislative Counsel, at: cardmand@staff.abanet.org or
by phone at: 202/662-1761.

Thank you.



