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H.R. 3452, PRESIDENTIAL AND EXECUTIVE
OFFICE ACCOUNTABILITY ACT

TUESDAY, JUNE 25, 1996

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON GOVERNMENT MANAGEMENT,
INFORMATION, AND TECHNOLOGY,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:10 a.m., in room
2154, Rayburn House Office Building, Hon. Stephen Horn (chair-
man of the subcommittee) presiding.

Present: Representatives Horn, Davis, Fox, Tate, Maloney, and
Peterson.

Also present: Representative Mica.

Staff present: Russell George, staff director and counsel; Anna
Miller and Mark Uncapher, professional staff members; Erik An-
derson, clerk; Bruce Gwinn, senior minority policy analyst; and
Mark Stephenson, Liza Mientus, and Matthew Pinkus, minority
professional staff members.

Mr. HorN. Good morning. The Government Management, Infor-
mation, and Technology Subcommittee will come to order.

In the Federalist Papers No. 57, James Madison stated that, “one
of the strongest bonds by which human policy can connect the rul-
ers and the people” and restrain the rulers from “oppressive meas-
ures” is that “they can make no law which will not have its full
operation on themselves and their friends, as well as in the great
mass of society.” In that light, today we will review the provisions
in H.R. 3452, the Presidential and Executive Office Accountability
Act, which, if enacted, would require the application of certain civil
rights, labor, and employment laws on the White House; laws
which are currently imposed on the private sector and Congress.

This legislative proposal is based on the Congressional Account-
ability Act of 1995, whose author is with us today, Mr. Shays of
Connecticut, (Public Law 104-1), which took 11 civil rights, labor,
and workplace laws and applied them to Congress.

It includes provisions to provide for a chief financial officer with-
in the White House, and makes future employment laws applicable
to the White House. The bill also would amend the Congressional
Accountability Act to permit awards of punitive damages in certain
discrimination cases where they are available to private sector em-
ployees.

Today, we will hear testimony in support of H.R. 3452 from our
distinguished colleagues as well as members of the Government
Reform and Oversight Committee and various witnesses, Mr. Mica
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of Florida, the author of the current bill, and Mr. Shays of Con-
necticut, the author of the congressional bill.

Mr. Mica, chairman of the Subcommittee on Civil Service, intro-
duced H.R. 3452, and Mr. Shays, chairman of the Subcommittee on
Human Resources and Intergovernmental Relations, is a cosponsor
of HR. 3452, as am 1.

We will hear the opinions of a panel of experts. The panel in-
cludes a former official of the White House, Greg Walden; Deanna
Gelak, chair of the Congressional Coverage Coalition and Director
of Congressional Affairs, Society for Human Resource Management;
and Sandy Boyd, assistant general counsel, Labor Policy Associa-
tion.

Our final witness is the Director of the Office of Administration
in the White House, Franklin S. Reeder, whose office administers
all matters relating to personnel and financial management within
the Executive Office of the President.

We thank you all for joining us. We look forward to having your
testimony.

[The text of H.R. 3452 follows:]



104tH CONGRESS
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To make certain laws applicable to the Executive Office of the President,
and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

May 14, 1996

Mr. Mica (for himself, Mr. CLINGER, Mr. HorN, Mr. BacHus, Mrs.
SEASTRAND, Mr. SoLoMON, Mr. NorRwoOD, Mr. WELDON of Florida, Mr.
KiNgsTON, Mr. HAYWORTH, Mr. BURR, Mr. ENsiaN, Mr. SaM JOHNSON
of Texas, Mr. DuNcaN, Mr. GILMAN, Mr. Bass, Ms. GREENE of Utah,
Mr. KoLBE, Mr. WaMP, Mr. ZELIFF, Mr. INGLIS of South Carolina, Mr.
HoSTETTLER, Mr. LaAHoOD, Mr. CHAMBLISS, Mrs. KELLY, Mr. ENGLISH
of Pennsylvania, Mr. ScHIFF, Mr. McCoLLUM, Mr. Cox of California,
Mr. CHRYSLER, Mr. CHRISTENSEN, Mr. Lazio of New York, Mr.
ForBES, Mr. LEWIS of Kentucky, Mr. CoBLE, Mr. MILLER of Florida,
Mr. SaxToN, Mr. BARTON of Texas, Ms. Prycg, Mr. Rices, Mr. POMBO,
Mr. CoLLINs of Georgia, Mr. EVERETT, Mr. DOOLITTLE, Mr. LiGHT-
FOOT, Mr. EHLERS, Mr. TALENT, Mr. SKEEN, Mr. WATTS of Oklahoma,
Mr. CasTLE, Mr. DREIER, Mr. HASTERT, Mr. EMERSON, Mr. SMITH of
Michigan, Mr. UPTON, Mr. DEAL of Georgia, Mr. CALVERT, Mr. LIvinG-
STON, Mr. TORKILDSEN, Mr. McCRERY, Mr. TATE, Mr. HokE, Mr.
Haves, Mr. FUNDERBURK, Mr. CooLEY of Oregon, Mr. BARTLETT of
Maryland, Mr. CrRaPo, Mr. CAMPBELL, Mr. MANZULLO, Mr. HAsSTINGS
of Washington, Mr. DORNAN, Mr. JONES, Mr. PORTMAN, Mr. FAWELL,
Mr. BURTON of Indiana, Mr. ROBERTS, Mr. SANFORD, Mr. TIAHRT, Mr.
McInTosH, Mr. SHaDEGG, Mr. HEINEMAN, Mr. BROWNBACK, Mr.
RoHRABACHER, Mr. BRYANT of Tennessee, Mr. LARGENT, Mr. SOUDER,
Mr. Davis, Mr. RoTH, Mr. TAUZIN, Mr. GRAHAM, Mr. BAKER of Califor-
nia, Mr. NETHERCUTT, Mr. MCDADE, Mrs. MEYERS of Kansas, Mr. Fox
of Pennsylvania, Mrs. JOHNsON of Connecticut, Mr. NEUMANN, Mr, K,
Mr. FOLEY, Mr. ALLARD, Mr. HERGER, Mr. STEARNS, Mr. LIPINSKI,
Mr. SCHAEFER, Mr. Diaz-BALART, Mr. SHays, and Mr. TAYLOR of
North Carolina) introduced the following bill; which was referred to the
Committee on Government Reform and Oversight, and in addition to the
Committees on Economic and Educational Opportunities, the Judiciary,
and Veterans’ Affairs, for a period to be subsequently determined by the
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Speaker, in each case for consideration of such provisions as fall within
the jurisdiction of the committee concerned

A BILL

To make certain laws applicable to the Executive Office
of the President, and for other purposes.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE AND TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the
‘“Presidential and Executive Office Accountability Act”.
(b) TABLE OF CONTENTS.—The table of econtents for
this Act is as follows:
Sec. 1. Short title and table of contents.
Sec. 2. Extension of certain rights and protections to presidential offices.
Sec. 3. Financial officers within the Executive Office of the President.
Sec. 4. Amendment to definition of “special government employee”.
Sec. 5. Applicability of future employment laws.
Sec. 6. Amendments to the Congressional Accountability Act of 1995.
Sec. 7. Repeal of section 320 of the Governnient Employee Rights Act of 1991.

SEC. 2. EXTENSION OF CERTAIN RIGHTS AND PROTEC-
TIONS TO PRESIDENTIAL OFFICES.

(a) IN GENERAL.—Title 3, United States Code, is
amended by adding at the end the following:
“CHAPTER 5—EXTENSION OF CERTAIN

RIGHTS AND PROTECTIONS TO PRESI-

DENTIAL OFFICES

“SUBCHAPTER I-—-GENERAL PROVISIONS
“Sec. 401. Definitions.

«HR 3452 IH
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“See. 402. Application of laws.

“SUBCHAPTER II—EXTENSION OF RIGHTS AND PROTECTIONS

“PART A—EMPLOYMENT DISCRIMINATION, FAMILY AND MEDICAL LEAVE,
FAIR LABOR STANDARDS, EMPLOYEE POLYGRAPH PROTECTION, WORKER
ADJUSTMENT AND RETRAINING, EMPLOYMENT AND REEMPLOYMENT OF
VETERANS, AND INTIMIDATION

“Sec. 411. Rights and protections under title VII of the Civil Rights Act

“See.

“See

“See

“See.

“See.

“See. 417.

412.

413.

414.

415.

416.

of 1964, the Age Discrimination in Employment Act of
1967, the Rehabilitation Act of 1973, and title I of the
Americans with Disabilities Act of 1990.

Rights and protections under the Family and Medieal Leave
Act of 1993.

Rights and protections under the Fair Labor Standards Act of
1938.

Rights and protections under the Employee Polygraph Protec-
tion Act of 1988.

Rights and protections under the Worker Adjustment and Re-
training Notification Act.

Rights and protections relating to veterans’ employment and re-
employment. ‘

Prohibition of intimidation or reprisal.

“PART B—PUBLIC ACCESS PROVISIONS UNDER THE AMERICANS WITH

DISABILITIES ACT OF 1990

“Sec. 420. Rights and protections under the Americans with Disabilities

Act of 1990.

“PART C—OQCCUPATIONAL SAFETY AND HEALTH AcT oF 1970

“Sec. 425. Rights and protections under the Occupational Safety and

Health Act of 1970; procedures for remedy of violations.

“PART D—LABOR-MANAGEMENT RELATIONS

“See. 430. Application of chapter 71 of title 5, relating to Federal service

labor-management relations; procedures for remedy of vio-
lations.

“PART E—GENERAL

“Sec. 435. Generally applicable remedies and limitations.

“SUBCHAPTER III-—ADMINISTRATIVE AND JUDICIAL DISPUTE-

I(Sec.
(l&c.
‘&&c-
“See.
ll&e'
Al&c'
“See.
ll&e.
“Sec.

HR 3452 IH

451.
452.
453.
454.
455.
456.
457.
458.
459.

RESOLUTION PROCEDURES

Procedure for consideration of alleged violations.
Counseling and mediation.

Election of proceeding.

Appropriate agencies.

Judicial review.

Civil action.

Judicial review of regulations.

Other judicial review prohibited.

Effect of failure to issue regulations.
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“See. 460. BExpedited review of certain appeals.
“See. 461. Payments.
“See. 462. Confidentiality.
“See. 463. Definitions.
“SUBCHAPTER IV—EFFECTIVE DATE

“Sec. 471. Effective date.
“Subchapter I—General Provisions
“SEC. 401. DEFINITIONS.
“Except as otherwise specifically provided in this
chapter, as used in this chapter:

“(1) BOARD.—The term ‘Board’ means the
Merit Systems Protection Board under chapter 12 of
title 5.

“(2) COVERED EMPLOYEE.—The term ‘covered
employee’ means any employee of an employing of-
fice.

“(3) EMPLOYEE.—The term ‘employee’ includes
an applicant for employment and a former employee.

“(4) EMPLOYING OFFICE.

The term ‘employ-
ing office’ means—
“(A) each office, agency, or other compo-
nent of the Executive Office of the President;
“(B) the Executive Residence at the White
House; and
“(C) the official residence (temporary or

otherwise) of the Vice President.

*HR 3452 IH
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“SEC. 402. APPLICATION OF LAWS.

“The following laws shall apply, as preseribed by this
chapter, to all employing offices (including employing of-
fices within the meaning of section 411, to the extent pre-
seribed therein):

‘(1) The Fair Labor Standards Act of 1938.
“(2) Title VII of the Civil Rights Act of 1964.
“(3) The Americans with Disabilities Act of

1990.

“(4) The Age Discrimination in Employment

Act of 1967.

“(5) The Family and Medical Leave Act of

1993.

“(6) The Occupational Safety and Health Act

of 1970.

“(7) Chapter 71 (relating to Federal service

labor-management relations) of title 5.

“(8) The Employee Polygraph Protection Act of

1988.

“(9) The Worker Adjustment and Retraining

Notification Act.

“(10) The Rehabilitation Act of 1973.
“(11) Chapter 43 (relating to veterans’ employ-

ment and reemployment) of title 38.

<HR 3452 IH
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“Subchapter II—Extension of Rights and
Protections
“PART A—EMPLOYMENT DISCRIMINATION, FAM-

ILY AND MEDICAL LEAVE, FAIR LABOR

STANDARDS, EMPLOYEE POLYGRAPH PRO-

TECTION, WORKER ADJUSTMENT AND RE-

TRAINING, EMPLOYMENT AND REEMPLOY-

MENT OF VETERANS, AND INTIMIDATION
“SEC. 411. RIGHTS AND PROTECTIONS UNDER TITLE VH OF

THE CIVIL RIGHTS ACT OF 1964, THE AGE DIS-
CRIMINATION IN EMPLOYMENT ACT OF 1967,
THE REHABILITATION ACT OF 1973, AND
TITLE 1 OF THE AMERICANS WITH DISABIL-
ITIES ACT OF 1990.

“(a) DISCRIMINATORY PRACTICES PROHIBITED.—AIl
personnel actions affecting covered employees shall be
made free from any diserimination based on—

“(1) race, color, religion, sex, or national origin,
within the meaning of section 703 of the Civil
Rights Aect of 1964;

“(2) age, within the meaning of section 15 of
the Age Discrimination in Employment Act of 1967;
or

“(3) disability, within the meaning of section

501 of the Rehabilitation Act of 1973 and sections

*HR 3452 [H



o o0 9 N L bW -

N NN NN NN ke e e e e e e e e
L Ak W N = © VW 0O NN AW N = O

7
102 through 104 of the Americans with Disabilities
Act of 1990.
“(b) REMEDY.—
“(1) CrviL RIGHTS.—The remedy for a viola-
tion of subsection (a)(1) shall be—

“(A) such remedy as would be appropriate
if awarded under section 706(g) of the Civil
Rights Act of 1964; and

“(B) such compensatory or punitive dam-
ages as would be appropriate if awarded under
section 1977 of the Revised Statutes, or as
would be appropriate if awarded under sections
1977A(a)(1), 1977A(b)(2), and, irrespective of
the size of the employing office,
1977A(b)(3)(D) of the Revised Statutes.

“(2) AGE DISCRIMINATION.—The remedy for a
violation of subsection (a)(2) shall be—

“(A) such remedy as would be appropriate
if awarded under section 15(e) of the Age Dis-
erimination in Employment Act of 1967; and

“(B) such liquidated damages as would be
appropriate if awarded under section 7(b) of
such Act.

In addition, the waiver provisions of section 7(f) of

such Act shall apply to covered employees.

*HR 3452 IH
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“(3) DISABILITIES DISCRIMINATION.—The rem-
edy for a violation of subsection (a)(3) shall be—
“(A) such remedy as would be appropriate
if awarded under section 505(a)(1) of the Reha-
bilitation Act of 1973 or section 107(a) of the
Americans with Disabilities Act of 1990; and
“(B) such compensatory or punitive dam-
ages as would be appropriate if awarded under
sections 1977A(a)(2), 1977A(a)(3),
1977A(b)(2), and, irrespective of the size of the
employing office, 1977TA(b)(3)(D) of the Re-
vised Statutes.

“(c) DEFINITIONS.—Except as otherwise specifically

provided in this section, as used in this section:

“(1) COVERED EMPLOYEE.—The term ‘covered
employee’ means any employee of a unit of the exee-
utive branch, including the Executive Office of the
President, whether appointed by the President or by
any other appointing authority in the executive
branch, who is not otherwise entitled to bring an ac-
tion under any of the statutes referred to in sub-
section (a), but does not include any individual—

“(A) whose appointment is made by and

with the advice and consent of the Senate;

«HR 3452 IH
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“(B) who is appointed to an advisory com-
mittee, as defined in section 3(2) of the Federal

Advisory Committee Act; or

“(C) who is a member of the uniformed
services.

“(2) EMPLOYING OFFICE.—The term ‘employ-
ing office’, with respect to a covered employee,
means the office, agency, or other entity in which
the covered employee is employed (or sought employ-
ment or was employed in the case of an applicant or
former employee, respectively).

“(d) APPLICABILITY.—Subsections (a) through (c),
and section 417 (to the extent that it relates to any matter
under this section), shall apply with respect to violations
occurring on or after the effective date of this chapter.
“SEC. 412. RIGHTS AND PROTECTIONS UNDER THE FAMILY

AND MEDICAL LEAVE ACT OF 1993.

“(a) FAMILY AND MEDICAL LEAVE RIGHTS AND
PROTECTIONS PROVIDED.—

“(1) IN GENERAL.—The rights and protections
established by sections 101 through 105 of the Fam-
ily and Medical Leave Act of 1993 shall apply to
covered employees.

“(2) DEFINITIONS.—For purposes of the appli-

cation deseribed in paragraph (1)—
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“(A) the term ‘employer’ as used in the
Family and Medical Leave Act of 1993 means
any employing office; and

“(B) the term ‘eligible employee’ as used
in the Family and Medical Leave Act of 1993
means a covered employee who has been em-
ployed in any employing office for 12 months
and for at least 1,250 hours of employment
during the previous 12 months.

“(b) REMEDY.—The remedy for a violation of sub-
section (a) shall be such remedy, including liquidated dam-
ages, as would be appropriate if awarded under paragraph
(1) of section 107(a) of the Family and Medical Leave
Act of 1993.

“SEC. 413. RIGHTS AND PROTECTIONS UNDER THE FAIR
LABOR STANDARDS ACT OF 1938.

“(a) FAIR LABOR STANDARDS.—

“(1) IN GENERAL.—The rights and protections
established by subsections (a)(1) and (d) of section

6, section 7, and section 12(c) of the Fair Labor

Standards Act of 1938 shall apply to covered em-

ployees.

“(2) INTERNS.—For the purposes of this sec-
tion, the term ‘covered employee’ does not include an

intern as defined in regulations under subsection (c).

*HR 3452 TH
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“(3) COMPENSATORY TIME,

Except as pro-
vided in regulations under subsection (¢)(3), covered
employees may not receive compensatory time in lien
of overtime compensation.

“(b) REMEDY.—The remedy for a violation of sub-
section (a) shall be such remedy, including liquidated dam-
ages, as would be appropriate if awarded under section

16(b) of the Fair Labor Standards Act of 1938.

O X N N N s WN
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“(e) REGULATIONS TO IMPLEMENT SECTION.—

“(1) IN GENERAL.—The President shall issue
regulations to implement this section.

“(2) AGENCY REGULATIONS.-—Except as pro-
vided in paragraph (3), the regulations issued under
paragraph (1) shall be the same as substantive regu-
lations promulgated by the Secretary of Labor to
implement the statutory provisions referred to in
subsection (a) exeept insofar as the President may
determine, for good cause shown and stated together
with the regulation, that a modification of such reg-
ulations would be more effective for the implementa-
tion of the rights and protections under this section.

“(3) IRREGULAR WORK SCHEDULES.—The
President shall issue regulations for covered employ-
ees whose work schedules directly depend on the

schedule of the President or the Viee President that

*HR 3452 TH
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shall be comparable to the provisions in the Fair

Labor Standards Act of 1938 that apply to employ-

ees who have irregular work schedules.

“SEC. 414. RIGHTS AND PROTECTIONS UNDER THE EM-
PLOYEE POLYGRAPH PROTECTION ACT OF
1988.

“(a) POLYGRAPH PRACTICES PROHIBITED.—No em-
ploying office may require a covered employee to take a
lie detector test where such a test would be prohibited if
required by an employer under paragraph (1), (2), or (3)
of section 3 of the Employee Polygraph Protection Act of
1988. In addition, the waiver provisions of section 6{(d)
of such Act shall apply to covered employees.

“(b) REMEDY.—The remedy for a violation of sub-
section (a) shall be such remedy as would be appropriate
if awarded under section 6(c)(1) of the Employee Poly-
graph Protection Act of 1988.

“(c) REGULATIONS To IMPLEMENT SECTION.—

“(1) IN GENERAL.—The President shall issue
regulations to implement this section.

“(2) AGENCY REGULATIONS.

The regulations
issued under paragraph (1) shall be the same as
substantive regulations promulgated by the Sec-
retary of Labor to implement the statutory provi-

sions referred to in subsections (a) and (b) except

*HR 3452 IH
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insofar as the President may determine, for good
cause shown and stated together with the regulation,
that a modification of such regulations would be
more effective for the implementation of the rights

and proteetions under this section.

“SEC. 415. RIGHTS AND PROTECTIONS UNDER THE WORK-

ER ADJUSTMENT AND RETRAINING NOTIFI-
CATION ACT.

“‘(a) WORKER ADJUSTMENT AND RETRAINING NOTI-

FICATION RIGHTS.—

“(1) IN GENERAL.—Except as provided in para-
graph (2), no employing office shall be closed or
mass layoff ordered within the meaning of section 3
of the Worker Adjustment and Retraining Notifica-
tion Act until the end of a 60-day period after the
employing office serves written notice of such pro-
spective closing or layoff to representatives of cov-
ered employees or, if there are no representatives, to
covered employees.

“(2) EXCEPTION.—

“(A) IN GENERAL.—In the event that a
President (hereinafter in this paragraph re-
ferred to as the ‘previous President’) does not
suceeed himself in office as a result of the elec-

tion of a new President, no notice or waiting

*HR 3452 IH
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period shall be required under paragraph (1)
with respect to the separation of any individual
described in subparagraph (B), if such separa-
tion occurs pursuant to a closure or mass layoff
ordered after the term of the new President
commences.

“(B) DESCRIPTION OF INDIVIDUALS.—AnR
individual deseribed in this subparagraph is any
covered employee serving pursuant to an ap-
pointment made during—

“(1) the term of office of the previous

President; or

“(ii) any term, earlier than the term
referred to in clause (i), during which such
previous President served as President or

Vice President.

“(b) REMEDY.—The remedy for a violation of sub-
seetion (a) shall be such remedy as would be appropriate
if awarded under paragraphs (1), (2), and (4) of section
5(a) of the Worker Adjustment and Retraining Notifica-
tion Act.

“(e) REGULATIONS T IMPLEMENT SECTION.—

“(1) IN GENERAL.—The President shall issue

regulations to implement this section.
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1 “(2) AGENCY REGULATIONS.—The regulations
2 issued under paragraph (1) shall be the same as
3 substantive regulations promulgated by the Sec-
4 retary of Labor to implement the statutory provi-
5 sions referred to in subsection (a) except insofar as
6 the President may determine, for good cause shown
7 and stated together with the regulation, that a modi-
8 fication of such regulations would be more effective
9 for the implementation of the rights and protections
10 under this seetion.
11 “SEC. 416. RIGHTS AND PROTECTIONS RELATING TO VET-
12 ERANS’ EMPLOYMENT AND REEMPLOYMENT.
13 “(a) EMPLOYMENT AND REEMPLOYMENT RIGHTS OF

14 MEMBERS OF THE UNIFORMED SERVICES.—

15 “(1) IN GENERAL.—It shall be unlawful for an
16 employing office to—

17 “(A) diseriminate, within the meaning of
18 subsections {a) and (b) of section 4311 of title
19 38, against an eligible employee;

20 “(B) deny to an eligible employee reem-
21 ployment rights within the meaning of sections
22 4312 and 4313 of title 38; or

23 “(C) deny to an eligible employee benefits
24 within the meaning of sections 4316, 4317, and
25 4318 of title 38.
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“(2) DEFINITION.—For purposes of this sec-
tion, the term ‘eligible employee’ means a covered
employee performing service in the uniformed serv-
ices, within the meaning of section 4303(13) of title
38, whose service has not been terminated upon the
oceurrence of any of the events enumerated in see-

tion 4304 of such title.

“(b) REMEDY.—The remedy for a violation of sub-

section (a) shall be such remedy as would be appropriate
if awarded under paragraphs (1), (2)(A), and (3) of seec-
tion 4323(c) of title 38.

“(c) REGULATIONS T0 IMPLEMENT SECTION.—

“(1) IN GENERAL.—The President shall issue
regulations to implement this section.

“(2) AGENCY REGULATIONS.—The regulations
issued under paragraph (1) shall be the same as
substantive regulations promulgated by the Sec-
retary of Labor to implement the statutory provi-
sions referred to in subsection (a) exeept to the ex-
tent that the President may determine, for good
cause shown and stated together with the regulation,
that a modification of such regulations would be
more effective for the implementation of the rights

and protections under this section.
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“SEC. 417. PROHIBITION OF INTIMIDATION OR REPRISAL.

“(a) IN GENERAL.—It shall be unlawful for an em-
ploying office to intimidate, take reprisal against, or other-
wise discriminate against, any covered employee because
the covered employee has opposed any practice made un-
lawful by this chapter, or because the covered employee
has initiated proceedings, made a charge, or testified, as-
sisted, or participated in any manner in a hearing or other
proceeding under this chapter.

“(b) REMEDY.—A violation of subsection (a) may be
remedied by any legal or equitable remedy available to re-
dress the practice opposed by the covered employee or
other violation of law as to which the covered employee
initiated proceedings, made a charge, or engaged in other
conduet protected under subsection (a).

“(c) DEFINITIONS.—For purposes of applying this
section with respeet to any practice or other matter to
which section 411 relates, the terms ‘employing office’ and
‘covered employee’ shall each be considered to have the
meaning given to it by such section.

“PART B—PUBLIC ACCESS PROVISIONS UNDER
THE AMERICANS WITH DISABILITIES ACT OF 1990
“SEC. 420. RIGHTS AND PROTECTIONS UNDER THE AMERI-

CANS WITH DISABILITIES ACT OF 1990.
“(a) RIGHTS AND PROTECTIONS.—The rights and

protections against discrimination in the provision of pub-
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lic services and accommodations established by sections
201, 202, and 204, and sections 302, 303, and 309, of
the Americans with Disabilities Act of 1990 shall apply,
to the extent that public services, programs, or activities
are provided, with respect to the White House and its ap-
purtenant grounds and gardens, the Old Executive Office
Building, the New Executive Office Buildings, and any
other facility to the extent that offices are provided for
employees of the Executive Office of the President.

*“(b) REMEDY.—The remedy for a violation of sub-
section (a) shall be such remedy as would be appropriate
if awarded under section 203 or 308 of the Americans
with Disabilities Act of 1990, as the case may be, except
that, with respeet to any claim of employment discrimina-
tion, the exclusive remedy shall be under section 411 of
this title. A remedy under the preceding sentence shall be
enforced in accordance with applieable provisions of such
section 203 or 308, as the case may be.

“(e¢) DEFINITION.—For purposes of the application
under this section of the Americans with Disabilities Act
of 1990, the term ‘public entity’ as used in such Act,
means, to the extent that public services, programs, or ac-
tivities are provided, the White House and its appurtenant
grounds and gardens, the Old Executive Office Building,
the New Executive Office Buildings, and any other facility
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to the extent that (_)fﬁces are provided for employees of
the Executive Office of the President.
“PART C—OCCUPATIONAL SAFETY AND HEALTH
ACT OF 1970
“SEC. 425. RIGHTS AND PROTECTIONS UNDER THE OCCU-
PATIONAL SAFETY AND HEALTH ACT OF 1970;
PROCEDURES FOR REMEDY OF VIOLATIONS.

“‘(a) OCCUPATIONAL SAFETY AND HEALTH PROTEC-
TIONS.—

“(1) IN GENERAL.—Each employing office and
each covered employee shall comply with the provi-
sions of section 5 of the Occupational Safety and
Health Act of 1970.

“(2) DEFINITIONS.—For purposes of the appli-
cation under this section of the Occupational Safety
and Health Act of 1970—

“(A) the term ‘employer’ as used in such

Act means an employing office; and

“(B) the term ‘employee’ as used in such

Act means a covered employee.

“(b) REMEDY.—The remedy for a violation of sub-
section (a) shall be an order to correct the violation, in-
cluding such order as would be appropriate if issued under
section 13(a) of the Oceupational Safety and Health Act
of 1970.
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“(e) PROCEDURES.

“(1) REQUESTS FOR INSPECTIONS —Upon writ-
ten request of any employing office or covered em-
ployee, the Secretary of Labor shall have the author-
ity to ispect and investigate places of employment
under the jurisdiction of employing offices in accord-
ance with subsections (a), (d), (e), and (f) of section
8 of the Occupational Safety and Health Act of
1970.

“(2) CITATIONS, NOTICES, AND NOTIFICA-

TIONS.

The Secretary of Labor shall have the au-
thority, in accordance with sections 9 and 10 of the
Occupational Safety and Health Act of 1970, to
issue—

“(A) a eitation or notice to any employing
office responsible for correcting a violation of
subsection (a); or

“(B) a notification to any employing office
that the Secretary of Labor believes has failed
to correct a violation for which a citation has
been issued within the period permitted for its
correction.

“(3) HEARINGS AND REVIEW.—If after issuing
a citation or notification, the Secretary of Labor de-

termines that a violation has not been corrected—
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“(A) the citation and notification shall be
deemed a final order (within the meaning of
secetion 10(b) of the Occupational Safety and

Health Act of 1970, if the employer fails to no-

tify the Secretary of Labor within 15 days (ex-

cluding Saturdays, Sundays, and Federal holi-
days) after receipt of the notice that he intends
to contest the eitation or notification; or

“(B) opportunity for a hearing before the

QOccupational Safety and Health Review Com-

mission shall be afforded in accordance with

section 10(c) of the Occupational Safety and

Health Act of 1970, if the employer gives time-

ly notice to the Secretary that he intends to

contest the citation or notification.

“(4) VARIANCE PROCEDURES.—An employing
office may request from the Seeretary of Labor an
order granting a variance from a standard made ap-
plicable by this section, in aceordance with sections
6(b)(6) and 6(d) of the Oeccupational Safety and
Health Act of 1970.

“(5) JUDICIAL REVIEW.—Any person or em-
ploying office aggrieved by a final decision of the Oc-
cupational Safety and Health Review Commission

under paragraph (3) or the Secretary of Labor
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under (4) may file a petition for review with the
United States Court of Appeals for the Federal Cir-
cuit pursuant to section 455.

“(6) COMPLIANCE DATE.

If new appropriated
funds are necessary to correct a violation of sub-
section (a) for which a citation is issued, or to com-
ply with an order requiring correction of such a vio-
lation, correction or compliance shall take place as
soon as possible, but not later than the end of the
fiscal year following the fiscal year in which the cita-
tion is 1ssned or the order requiring correction be-
comes final and not subject to further review.

“(d) REGULATIONS TO IMPLEMENT SECTION.—

“(1) IN GENERAL.—The President shall issue
regulations to implement this section.

“(2) AGENCY REGULATIONS.—The regulations
issued under paragraph (1) shall be the same as
substantive regulations promulgated by the Sec-
retary of Labor to implement the statutory provi-
sions referred to in subsection (a) except to the ex-
tent that the President may determine, for good
cause shown and stated together with the regulation,
that a modification of such regulations would be
more effective for the implementation of the rights

and protections under this section.
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“(3) EMPLOYING OFFICE RESPONSIBLE FOR
CORRECTION.—The regulations issued under para-
graph (1) shall include a method of identifying, for
purposes of this section and for different categories
of violations of subsection (a), the employing office
responsible for correction of a particular violation.
“PART D—LABOR-MANAGEMENT RELATIONS
“SEC. 430. APPLICATION OF CHAPTER 71 OF TITLE 5, RE-
LATING TO FEDERAL SERVICE LABOR-MAN-
AGEMENT RELATIONS; PROCEDURES FOR
REMEDY OF VIOLATIONS.

“(a) LABOR-MANAGEMENT RIGHTS.—Chapter 71 of
title 5 shall apply to employing offices and to covered em-
ployees and representatives of those employees.

“(b) DEFINITION.—For purposes of the application
under this section of chapter 71 of title 5, the term ‘agen-
¢y’ as used in such chapter means an employing office.

“PART E—GENERAL
“SEC. 435. GENERALLY APPLICABLE REMEDIES AND LIMI-
TATIONS.

“(a) ATTORNEY’S FEES.—If a covered employee,
with respect to any claim under this ehapter, or a qualified
person with a disability, with respect to any claim under
section 420, is a prevailing party in any proceeding under

section 453(1), 455, or 456, the adminisltrative agency or
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court, as the case may be, may award attorney’s fees, ex-
pert fees, and any other costs as would be appropriate if
awarded under section 706(k) of the Civil Rights Aect of
1964.

“(b) INTEREST.—In any proceeding under section
453(1), 455, or 456, the same interest to compensate for
delay in payment shall be made available as would be ap-
propriate if awarded under section 717(d) of the Civil
Rights Act of 1964.

“(e) CrviL PENALTIES AND PUNITIVE DAMAGES.—
Exeept as otherwise provided in this chapter, no civil pen-
alty or punitive damages may be awarded with respect to
any claim under this chapter.

“(d) EXCLUSIVE PROCEDURE.—

“(1) IN GENERAL.—Except as provided in para-
graph (2), no person may commence an administra-
tive or judicial proceeding to seek a remedy for the
rights and protections afforded by this chapter ex-
cept as provided in this chapter.

“(2) VETERANS.—A covered employee under
section 416 may also utilize any provisions of chap-
ter 43 of title 38 that are applicable to that em-
ployee.

“(e) SCOPE OF REMEDY.—Only a covered employee

who has undertaken and completed the procedures de-
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1 seribed in section 452 may be granted a remedy under

2 part A of this subchapter.

3

4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22

“(f) CONSTRUCTION.—

“(1) DEFINITIONS AND EXEMPTIONS.—Exeept
where inconsistent with definitions and exemptions
provided in this chapter, the definitions and exemp-
tions in the laws made applicable by this chapter
shall apply under this chapter.

“(2) SIZE LIMITATIONS.—Notwithstanding
paragraph (1), provisions in the laws made applica-
ble under this chapter (other than paragraphs (2)
and (3) of section 2(a) of the Worker Adjustment
and Retraining Notification Act) determining cov-
erage based on size, whether expressed in terms of
numbers of employees, amount of business trans-
acted, or other measure, shall not apply in determin-
ing coverage under this chapter.

‘(g) DEFINITIONS RELATING TO SECTION 411.—For

purposes of applying this section with respect to any prac-
tice or other matter to which section 411 relates, the terms
‘employing office’ and ‘covered employee’ shall each be

considered to have the meaning given to it by such seetion.
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1 “Subchapter III—Administrative and Judicial
Dispute-Resolution Procedures
“SEC. 451. PROCEDURE FOR CONSIDERATION OF ALLEGED
VIOLATIONS.
“The procedure for consideration of alleged violations
of part A of subchapter II consists of—
“(1) counseling and mediation as provided in

section 452; and

© 0 N N U A W N

“(2) election, as provided in section 453, of ei-
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“(A) an administrative proceeding as pro-
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vided in section 453(1) and judicial review as

—
w

provided in section 455; or

s
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“(B) a ecivil action in a district court of the

—_—
W

United States as provided in section 456.

—
=)}

“SEC. 452. COUNSELING AND MEDIATION.

—_
-

“(a) IN GENERAL.—The President shall by regula-

—
o0

tion establish procedures substantially similar to those

—
O

under sections 402 and 403 of the Congressional Account-

[w
=]

ability Act of 1995 for the counseling and mediation of

N
—

alleged violations of a law made applicable under part A

[0
(3]

of subchapter I1.

N
(PN

“(b) EXHAUSTION REQUIREMENT.—A covered em-

N
RN

ployee who has not exhausted counseling and mediation

[\
(5]

under subsection (a) shall be ineligible to make any elec-
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tion under section 453 or otherwise pursue any further
form of relief under this subchapter.
“SEC. 463. ELECTION OF PROCEEDING.

“Not later than 90 days after a covered employee re-
ceives notice of the end of the period of mediation, but
no sooner than 30 days after receipt of such notification,
such covered employee may either—

“(1) file a complaint with the appropriate ad-
ministrative agency, as determined under section
454; or

“(2) file a civil action in accordance with sec-
tion 456 in the United States district court for the
district in which the employee is employed or for the
District of Columbia.

“SEC. 454. APPROPRIATE AGENCIES.

“(a) IN GENERAL.—Except as provided in subsection
(b), the appropriate agency under this section with respeet
to an alleged violation of part A of subchapter II shall
be the Board.

“(b) EXCEPTIONS.—

“(1) DISCRIMINATION.—For purposes of any
action arising under section 411 (or any action al-
leging intimidation, reprisal, or diserimination under
section 417 relating to any practice made unlawful

under section 411), the appropriate ageney shall be
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the Equal Employment Opportunity Commission,
and the complaint in any such action shall be proe-
essed under the same administrative procedures as
any such complaint filed by any other Federal em-
ployee.

“(2) MIXED CASES.—However, in the case of
any covered employee (within the meaning of seetion
411(c)(1)) who has been affected by an action which
an employee of an executive agency may appeal to
the Board and who alleges that a basis for the ac-
tion was diserimination prohibited by section 411 (or
any action alleging intimidation, reprisal, or dis-
crimination under section 417 relating to any prac-
tice made unlawful under section 411), the initial
appropriate agency shall be the Board, and such
matter shall thereafter be processed in accordance
with section 7702 (a)-(d) (disregarding paragraph
(2) of such subsection (a)) and (f) of title 5.

“(3) JupICIAL REVIEW.—Notwithstanding any
other provision of law (including any provision of
law referenced in paragraph (1) or (2)), judicial re-
view of any administrative decision under this sub-

section shall be by the court specified in section 455.

*HR 3452 IH



O 00 N9 O L W e

RN RN RN R e e
& G R O RN R & © ®»® 9 R O P = 5

31

29
“SEC. 455. JUDICIAL REVIEW.

“(a) IN GENERAL.—The United States Court of Ap-
peals for the Federal Circuit shall have jurisdiction over
a petition for review of a final decision under this chapter
of—

“(1) an appropriate agency (as determined
under section 454);

“(2) the Federal Labor Relations Authority
under chapter 71 of title 5, notwithstanding section
7123 of such title; or

“(3) the Secretary of Labor or the Occupational
Safety and Health Review Commission, made under

. part C of subchapter II.

“(b) FrLANG DEADLINE.—Any petition for review

under this section must be filed within 30 days after the

date the petitioner receives notice of the final decision.

“SEC. 456. CIVIL ACTION.
‘“(a) JURISDICTION.—The district courts of the
United States shall have jurisdiction over any civil action

commenced under section 453(2) and this section by a
covered employee.

“(b) PARTIES.

The defendant shall be the employ-
ing office alleged to have committed the violation, or in
which the violation is alleged to have oceurred.

“(e) JURY TRIAL.—Any party may demand a jury

trial where a jury trial would be available in an action
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against a private defendant under the relevant law made
applicable by this chapter. In any case in which a violation
of section 411 is alleged, the court shall not inform the
jury of the maximum amount of compensatory damages
available under seetion 411(b)(1) or 411(b)(3).
“SEC. 457. JUDICIAL REVIEW OF REGULATIONS.

“In any proceeding brought under section 455 or 456
in which the application of a regulation issued under this
chapter is at issue, the court may review the validity of
the regulation in accordance with the provisions of sub-
paragraphs (A) through (D) of section 706(2) of title 5.
If the court determines that the regulation is invalid, the
court shall apply, to the extent necessary and appropriate,
the most relevant substantive executive agency regulation
promulgated to implement the statutory provisions with
respect to which the invalid regulation was issued. Except
as provided in this section, the validity of regulations is-
sued under this chapter is not subject to judicial review.
“SEC. 458. OTHER JUDICIAL REVIEW PROHIBITED.

“Hxeept as expressly authorized by this chapter, the
compliance or noncompliance with the provisions of this
chapter and any action taken pursuant to this chapter

shall not be subjeet to judicial review.
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“SEC. 459. EFFECT OF FAILURE TO ISSUE REGULATIONS.

“In any proceeding under section 453(1), 455, or
456, if the President has not issued a regulation on a mat-
ter for which this chapter requires a regulation to be is-
sued, the administrative ageney or court, as the case may
be, shall apply, to the extent necessary and appropriate,
the most relevant substantive executive agency regulation
promulgated to implement the statutory provision at issue
in the proceeding.

“SEC. 460. EXPEDITED REVIEW OF CERTAIN APPEALS.

“(a) IN GENERAL.—An appeal may be taken directly
to the Supreme Court of the United States from any inter-
locutory or final judgment, decree, or order of a court
upon the constitutionality of any provision of this chapter.

“(b) JURISDICTION.—The Supreme Court shall, if it
has not previously ruled on the question, aceept jurisdie-
tion over the appeal referred to in subsection (a), advance
the appeal on the docket, and expedite the appeal to the
greatest extent possible.

“SEC. 461. PAYMENTS.

“A judgment, award, or compromise settlement
against the United States under this chapter (including
any interest and costs) shall be paid—

“(1) under section 1304 of title 31, if it arises
out of an action commenced in a distriet court of the

United States (or any appeal therefrom); or
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“(2) out of amounts otherwise appropriated or
available to such office, if it arises out of an admin-
istrative proceeding under this chapter (or any ap-
peal therefrom).
“SEC. 462. CONFIDENTIALITY.

“(a) COUNSELING.—AIl counseling under section 452
shall be strictly confidential, except that, with the consent
of the covered employee, the employing office may be noti-
fied.

“(b) MEDIATION.—AIll mediation under seetion 452
shall be strictly confidential.

“SEC. 463. DEFINITIONS.

“For purposes of applying this subchapter, the terms
‘employing office’ and ‘covered employee’ shall each, to the
extent that section 411 is involved, be eonsidered to have
the meaning given to it by such section.

“Subchapter IV—Effective Date
“SEC. 471. EFFECTIVE DATE.

“This chapter shall take effect 1 year after the date
of the enactment of the Presidential and Executive Office
Accountability Act.”.

(b) REGULATIONS.

Appropriate measures shall be
taken to ensure that any regulations needed to implement

chapter 5 of title 3, United States Code, as amended by
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this section, shall be in effect by the effective date of sueh
chapter.
(e) TucHNICAL AMENDMENT.—The table of chapters
for title 3, United States Code, is amended by adding at

the end the following:

“5. Kstension of Certain Rights and Protections to Presidential Offices.”.
SEC. 3. FINANCIAL OFFICERS WITHIN THE EXECUTIVE OF-
FICE OF THE PRESIDENT.

(a) CHIEF FINANCIAL OFFICER.—Section 901 of
title 31, United States Code, is amended by adding at the
end the following:

“(e)(1) There shall be within the Executive Office of
the President a Chief Financial Officer, who shall be ap-
pointed by the President from among individuals meeting
the standards deseribed in subsection (a)(3).

‘“2) The "Chief Financial Officer under this sub-
section shall have the same authority and shall perform
the same functions as apply in the case of a Chief Finan-
cial Officer under section 902.

“(8) The Director of the Office of Management and
Budget shall prescribe any regulations which may be nec-
essary to ensure that, for purposes of implementing para-
graph (2), the Executive Office of the President shall, to
the extent practicable and appropriate, be treated (includ-

ing for purposes of financial statements under section
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3515) in the same way as an agency deseribed in sub-
section (b).”.

(b) DrpUTY CHIEF FINANCIAL OFFICER.—Section
903 of title 31, United States Code, is amended by adding
at the end the following:

“(e)(1) There shall be within the Executive Office of
the President a Deputy Chief Finaneial Officer, who, not-
withstanding any provision of subsection (b), shall be ap-
pointed by the President from amoung individuals meeting
the standards deseribed in section 901(a)(3).

“(2) The Deputy Chief Financial Officer under this
subsection shall have the same aunthority and shall perform
the same functions as apply in the case of the Deputy
Chief Financial Officer of an agency deseribed in sub-
seetion (b).”.

(¢) TECHNICAL AND CONFORMING AMENDMENTS.

(1) TITLE 31, UNITED STATES CODE.—Section
503(a) of title 31, United States Code, is amend-

ed

(A) in paragraph (7) by striking “‘respec-
tively.” and inserting “respectively (excluding
any officer appointed under section 901(c) or
903(e)).”’; and

(B) in paragraph (8) by striking “Offi-

cers.” and inserting “Officers (excluding any
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officer appointed under section 901(c) or

903(e)).”.

(2) DESIGNATION OF AGENCY HEAD.—The
President shall designate an employee of the Execu-
tive Office of the President (other than the Chief Fi-
nancial Officer or Deputy Chief Financial Officer
appointed under the amendments made by sub-
seetions (a) and (b), respectively), who shall be
deemed “the head of the agency’” for purposes of
carrying out section 902 of title 31, United States
Code, with respect to the Executive Office of the
President.

SEC. 4. AMENDMENT TO DEFINITION OF “SPECIAL GOV-
ERNMENT EMPLOYEE”.

{a) IN GENERAL.—Seection 202 of title 18, United
States Code, is amended by adding at the end the follow-
ing:

‘““(e) For purposes of the first sentence of subsection
(a), an individual shall be considered ‘retained, designated,
appointed, or employed’ by the Executive Office of the
President if such mdividual-—

“(1) is retained, designated, appointed, or em-
ployed by the President or the Vice President, or
any other authorized individual (including the spouse

of the President or the Vice President), to provide
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adviee, counsel, or recommendations to employees of
the Executive Office of the President; and

“(2)(A) 1s furnished the use (exclusive or other-
wise) of an office or equipment at Government ex-
pense;

“(B) owns at least 10 percent of the outstand-
ing capital stock of a corporation, or an equivalent
interest in any other entity, that such individual
knows or reasonably should know is doing business
or attempting to do business with the United States
Government;

“(C) is a lobbyist, within the meaning of section
3(10) of the Lobbying Diselosure Act of 1995; or

“(D) provides advice, counsel, or recommenda-
tions on any of the following:

“(i1) Personnel, organization, or reorganiza-
tion of the Executive Office of the President.

“(i1) The contracting or privatization of
any function of the United States Government.

“(iii)) Contracts to provide goods or serv-
ices to the United States Government.

“(iv) Congressional hearings or proceed-

»”

ings.”.

HR 3452 IH
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SEC. 5. APPLICABILITY OF FUTURE EMPLOYMENT LAWS.

Bach Federal law governing employment in the pri-
vate sector, enacted later than 12 months after the date
of the enactment of this Act, shall be deemed to apply
with respect to “employing offices” and “covered employ-
ees” (within the meaning of section 401 of title 3, United
States Code, as amended by this Act), unless such law
specifically provides otherwise and expressly cites this sec-
tion.
SEC. 6. AMENDMENTS TO THE CONGRESSIONAL ACCOUNT-

ABILITY ACT OF 1995.

(a) IN GENERAL.—The Congressional Accountability
Act of 1995 (Public Law 104-1; 2 U.S.C. 1301 et seq.)
is amended—

(1) in paragraphs (1)(B) and (3)(B) of section
201(b) by inserting “or punitive” after “compen-
satory’’; and
(2) in section 225(c) by striking “No” and in-
serting “Except as expressly provided in this Act,

no”.

(b) Errecrive Dari.—This section shall take effeet
1 year after the date of the enactment of this Act, and
the amendments made by this section shall apply with re-
spect to actions brought on or after the effective date of

this section.

*HR 3452 IH
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SEC. 7. REPEAL OF SECTION 320 OF THE GOVERNMENT EM-

PLOYEE RIGHTS ACT OF 1991.

(a) IN GENERAL.—Section 320 of the Government
Employee Rights Act of 1991 is repealed.

(b) EFFECTIVE DATE.—This section shall take effect
1 year after the date of the enactment of this Act.

(e) SAVINGS PROVISION.—The repeal under this see-
tion shall not affect proceedings in which the complaint
was filed before the effective date of this section, and or-
ders shall be issued in such proceedings and appeals shall

be taken therefrom as if this section had not been enacted.

O]

HR 3452 TH
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Mr. HorN. And now, gentlemen, I will begin either way you
would like it, Mr. Shays or Mr. Mica. It is Mr. Mica’s bill, so I am
delighted to start with you, and both of you are welcome to join us
after you testify.

STATEMENTS OF HON. JOHN L. MICA, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF FLORIDA; AND HON. CHRIS-
TOPHER SHAYS, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF CONNECTICUT

Mr. Mica. Mr. Chairman, I would like to thank you for the op-
portunity to testify before your subcommittee this morning. I made
a commitment to be here this morning, Mr. Chairman, and we had
a discussion about my ability to return, but I want you to know I
survived driving through hailstorms. I spent a total of 8 hours over
the last 48 hours in airports. I dodged a tornado. I survived three
canceled airline flights, spent a night in a hotel in an airport, and,
Mr. Chairman, I am here this morning, and I want you to know
when I give my word, I keep my word, and nothing would keep me
away.

Mr. HORN. You are a gentleman and a distinguished colleague,
and, of course, I had some bait for you to get here, and they aren’t
here.

Mr. Mica. If Mr. Shays had attempted to go first after what I
had been through, I would have punched him out. Nothing will
keep me from this opportunity. And the airplane flight I finally got
into Baltimore last night I wish I hadn’t been on, Mr. Chairman,
but I am here, and let me tell you——

Mr. SHAYS. Is his time up?

Mr. MicA. I haven’t started yet, I hope.

Mr. HORN. Never use the clock on Members. :

Mr. MicA. Mr. Chairman, I certainly do appreciate the oppor-
tunity to appear before your subcommittee in support of the Presi-
dential and Executive Office Accountability Act, a bill that I intro-
duced on May 14, 1996.

I introduced this bill because I, like many Americans, had be-
come concerned about recent management problems at the White
House, which even to the casual observer, the White House was
unrefined and their operation lacked accountability, and the White
House operates without responsibility to the laws that apply to the
rest of us.

My bill will address three major areas of concern. The first con-
cern is that the Executive Office of the President is not subject to
the same employment laws that cover private businesses and now
the Congress. Second, it would create a chief financial officer to im-
prove financial management at the White House. Third, it would
clarify the definition of special Government employee with respect
to Presidential advisers and their work with the President. I will
discuss each of these areas in turn.

This Congress took a historic step during its first 100 days when
it made itself live under the same laws that had been imposed on
the private sector. Now I feel it is time we close the loop by putting
the White House under these same laws. It is time that we end
what I term the last plantation where the wages and working con-
ditions of many employees remain unaffected by Federal employ-
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ment laws. When this is done, the political components of Govern-
ment will be required to wrestle with the same knotty problems
that private businesses face every day. The President and the
White House will face compliance with the same laws and edicts
that are imposed on all Americans.

The Presidential and Executive Accountability Act applies the
following laws to the White House: The Fair Labor Standards Act,
title VII of the Civil Rights Act of 1964, the Americans With Dis-
abilities Act of 1990, the Age Discrimination and Employment Act
of 1967, the Rehabilitation Act of 1973, the Family and Medical
Leave Act of 1993, the Occupational Safety and Health Act of 1970,
chapter 71 of title 5 regulating Federal labor-management rela-
tions, the Employee Polygraph Protection Act of 1988, the Worker
Adjustment and Retraining Notification Act, and chapter 43 of title
38 regulating veterans’ employment and reemployment rights.

Mr. Chairman, let’s look first just a moment at the oldest of
these statutes, the Fair Labor Standards Act. At the White House
there are hundreds of unpaid volunteers performing work for the
President. These range from advance people to workers in the Cor-
respondence Office. Today, a “mom and pop” business is subject to
the Fair Labor Standards Act and would violate the minimum
wage law if they accepted free volunteer work. Today the Congress
is also subject to all aspects of the Fair Labor Standards Act, and
I believe it is time that the White House is made to feel the pain
that some of our laws inflict on the public.

Yesterday, Mr. Chairman, President Clinton spoke of the impor-
tance of the Fair Labor Standards Act and Family and Medical
Leave Act, and I think if you pick up today’s paper and yesterday’s
paper, the President is talking about the Fair Labor Standards Act,
then expansion of the Family and Medical Leave Act. Isn't it ironic
that the first does not even apply to many at the White House, and
the second only applies to policy? So we see these two laws that
the President is out campaigning about expanding their provisions
to the private sector do not even apply to the White House.

This bill also establishes effective redress systems for White
House employees who believe their rights under any of these laws
have been violated. For most of these laws, the bill follows the
model adopted in the Congressional Accountability Act. Under that
procedure, following a mandatory period of counseling and medi-
ation, the employee may choose between either an administrative
remedy with judicial review by the U.S. Court of Appeals for the
Federal Circuit or a judicial remedy before the appropriate U.S.
district court. The administrative remedy will be an appeal to the
Merit Systems Protection Board or, in some discrimination cases,
the Equal Employment Opportunity Commission.

The Federal Labor Relations Authority will administer labor-
management relations at the White House. The Occupational Safe-
ty and Health Act will be administered by the Secretary of Labor
and the Occupational Safety and Health Review Commission, just
as it is in the private sector.

The remedies available to the White House employees who pre-
vail will be the same as are now available to their private sector
counterparts, or in the case of a violation of the Federal Labor Re-
lations Act, their colleagues in executive agencies.
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Under this bill, our proposal, Mr. Chairman, White House and
congressional employees who prevail on discrimination claims
would also be entitled to punitive damages to the same extent as
employees in the private sector. Private employers are already ex-
posed to punitive damages, and it seems unjust to allow the politi-
cal branches of Government that imposed that liability to find a
convenient escape hatch. What is good for the goose, Mr. Chair-
man, is good for the gander.

Finally, Mr. Chairman, this bill also places the White House
under the public access provisions of the Americans With Disabil-
ities Act. The remedies and enforcement procedures would be the
same as if the White House were a private entity. And as you
know, Mr. Chairman, we have brought the House under some of
those rules, and you see going up in the hallways some conven-
iences for those Americans who do have various disabilities. The
White House should do no less than the same.

Let me turn now, Mr. Chairman, to the second objective of this
bill: the improvement of financial management at the White House.
Through the hearing process during the past year and a half, we
have observed that the White House financial operations lack both
accountability and structure.

The Travelgate hearings highlighted some of the shortcomings in
White House financial responsibility. Mr. Chairman, had there
been a chief financial officer at the White House back then, he or
she would have routinely reviewed the Travel Office’s financial
management practices. The chief financial officer would have de-
tected any deficiencies and helped the Travel Office managers cor-
rect them. Congress failed the American people by not having ade-
quate financial structures or safeguards in place. White House em-
ployees were used as scapegoats because we failed to have reliable
management or financial accountability in our Nation’s Chief Exec-
utive Office.

Likewise, Mr. Chairman, hearings conducted by our Subcommit-
tee on National Security, International Affairs, and Criminal Jus-
tice also reveal very serious deficiencies in oversight and account-
ability at the White House Communications Agency. I sit on that
subcommittee. Just in the past few weeks we have heard egregious
examples of waste and abuse as a result of an almost total lack of
controls in this agency, which is under the operational control of
the Executive Office of the President. The accounting controls were
so poor, the agency recently had $14.5 million in unvalidated obli-
gations. It has been paying for equipment and services that are no
longer necessary. It has been paying for items that were never de-
livered to the agency, and it has occasionally paid for the same
items twice. An audit by the Department of Defense’s IG also found
that the agency paid only 17 percent of its bills on time, causing
taxpayers to pay interest and penalties on the remaining 83 per-
cent. We are fortunate, in fact, Mr. Chairman, that the White
House does not have a mortgage because the way it operates, it
would have been repossessed some time ago.

Again, Mr. Chairman, these are problems we believe a chief fi-
nancial officer would have identified and corrected.

I think we can all agree that some strong financial management
at the White House is imperative. This bill will achieve that goal.
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The third objective and final objective of this bill is to require
more public accountability by so-called volunteers who advise the
President and employees in the Executive Office of the President.
Once again, Mr. Chairman, the Travelgate hearings have revealed
why Congress must take immediate action now. The activities of
Harry Thomason—and I use this as one example—those hearings
revealed that Harry Thomason, a Clinton operative, an unpaid vol-
unteer, had office accommodations, roamed the halls of the White
House, participated in meetings with employees of the Executive
Office and the President, and attempted to influence policy. In
short, he was acting as if he were a White House employee. But
he was, in fact, a walking conflict of interest.

Mr. Chairman, evidence from our hearing showed that Mr,
Thomason promoted dismissing Travel Office employees and an air
charter company when that action could have promoted his own
business interests, again a perfect example. Mr. Thomason was a
partner in TRM, an enterprise that had unsuccessfully attempted
to secure business from the White House and Travel Office. TRM
was Thomason, Dan Richland, and Darnell Martens. Thomason,
Richland, and Martens, TRM.

However, without an adequate—having an adequate definition of
special Government employee, this activity, unacceptable by any
standard, was SOP, standard operating procedure, at the White
House.

This bill would tighten the definition of special Government em-
ployee and stop the parade of lobbyists going through a revolving
door at the White House, who, in fact, escape any public account-
ability. And this is only one example. We don’t have time to go into
further details.

Mr. Chairman, finally, this bill will make reforms that are long
overdue. If I may quote your comments at the press conference we
held on this bill, “The Presidential and Executive Office Account-
ability Act will work to strengthen the American people’s faith in
their government. As a government ‘of the people, by the people,
and for the people, it is incumbent upon the people’s elected rep-
resentatives to ensure that the Federal Government is run in an
open and fair manner. The Presidential and Executive Office Ac-
countability Act will do just that.” And those are your comments.

I look forward to working with you, Mr. Chairman, other mem-
bers of the subcommittee, to make this bill the law of the land. 1
will be happy to answer any questions, and I yield back the balance
of my time.

Mr. HORN. The gentleman from Connecticut, Mr. Shays, is recog-
nized.

Mr. SHAYS. Thank you, Chairman Horn, Ranking Member
Maloney, and Mr. Peterson. I appreciate the opportunity to testify
before you regarding H.R. 3452, the Presidential and Executive Of-
fice Accountability Act introduced by my colleague Congressman
John Mica of Florida.

I commend Congressman Mica for introducing this important leg-
islation, which would bring certain White House employees under
the laws that now govern the private sector and Congress and cre-
ate a chief financial officer [CFO] for the Executive Office of the
President. The bill would also amend the Congressional Account-
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ability Act to provide for punitive measures for Members of Con-
gress.

I must say the only criticism I have is one I reserve for myself
and my staff. I wish we had thought of this legislation first. My
praise goes out to Congressman Mica and his staff for initiating
this legislation.

When former Congressman Dick Swett and I introduced the Con-
gressional Accountability Act on the first day of the 103d Congress
and began pushing for passage, we laid out three guiding prin-
ciples: If a law is right for the private sector, it is right for Con-
gress; Congress will write better laws when it has to live by the
same laws it imposes on the private sector; and three, the separa-
tion of powers embodied in the Constitution must be respected.

These principles are just as true for the White House as they are
for the Congress. If a law is right for the private sector, it is right
for the White House; the White House will propose and enact bet-
ter laws when it has to live by the same laws it imposes on the
private sector; and third, the separation of powers embodied in the
Constitution for the executive branch must be respected.

I believe H.R. 3452 lives up to these three guiding principles.

Congressman Mica’s legislation establishes procedures very simi-
lar to the Congressional Accountability Act by establishing a four-
step process of counseling, mediation, administrative proceeding,
and/or judicial review.

H.R. 3452 brings the White House under 11 labor and employ-
ment laws from which it is currently exempt and will apply future
laws passed by Congress, which is also similar to the congressional
accountability bill. Whereas the Congressional Accountability Act
established a nonpartisan independent Office of Compliance, H.R.
3452 provides authority to the existing Merit Systems Protection
Board, MSPB, to hear cases from White House employees. The
MSPB currently has responsibility for hearing and adjudicating ap-
peals by Federal employees of adverse personnel actions and is well
suited to take on this responsibility.

Under H.R. 3452 the President would have the authority to es-
tablish the regulations implementing the laws. I believe this au-
thority should also be given to the MSPB, and I say that with no
disrespect to the President, but believe just as we have our own
nonpartisan independent Office of Compliance in the House, the
MSPB is well suited to do it for the White House.

It is my understanding the MSPB currently has the authority to
review regulations issued by the Office of Personnel Management
[OPM] and to require agencies to cease compliance with any regu-
lation that could constitute a prohibited personnel practice. Given
that the MSPB also has expertise in this area, it would strengthen
the integrity of the process if the authority to establish regulations
is given to the MSPB rather than to the President.

I would also like to take this opportunity to address the provi-
sions in this bill that provides for punitive damages for Members
of Congress. This was an issue we grappled with during consider-
ation of the Congressional Accountability Act. I believe punitive
damages and personal liability, however, should have been part of
the act, but neither was included.
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Opponents of punitive damages and personal liability argued
that such a provision could hold the votes of Members of Congress
hostage to blackmail. In addition, there was also concern that
Members of Congress face a greater likelihood of politically moti-
vated attacks.

While this issue is worthy of study by this subcommittee, ulti-
mately I believe the words of James Madison continue to hold true
for the White House as much as they do for Congress when he
wrote in the Federalist Paper No. 57, and you referred to it, Mr.
Chairman—I would like to read it again—*I will add as a fifth cir-
cumstance in the situation of the House of Representatives, re-
straining them from oppressive measures, that they can could
make no law which will not have its full operation on themselves
and their friends, as well as on the great mass of society. This has
always been deemed one of the strongest bonds by which human
policy can connect the rulers and the people together.”

Madison believed no law would be passed and did not fully—that
did not fully apply to Congress. As it is now, punitive damages and
personal liability exist for employers in the private sector but not
Members of Congress. I believe punitive damages and personal li-
ability go hand in hand, and both should be part of the bill when
it is sent to the floor of the House for consideration, but I under-
stand this is a very touchy issue.

Mr. Chairman, I appreciate the opportunity to testify before your
subcommittee with Mr. Mica, and I also want to thank the admin-
istration for being here, and I really think that this is such impor-
tant legislation that the focus shouldn’t be on the abuses because
Lord knows there were enough of them in Congress, but the same
standard applying to Congress should apply to the White House.
We both are involved in making laws, and I think we both should
come under the laws we impose on everyone else.

Mr. HORN. I thank the gentleman.

[The prepared statement of Hon. Christopher Shays follows:]
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Statement of Congressman Christopher Shays
on
H.R. 3452, the Presidential and Executive Office Accountability Act
before
the Government Management, Information and Technology
Subcommittee
of the
House Government Reform Committee

June 25, 1996

Mr. Chairman, members of the subcommittee, I appreciate the opportunity to testify
before you regarding H.R. 3452, the Presidential and Executive Office
Accountability Act, introduced by Congressman John Mica of Florida.

I commend Congressman Mica for introducing this important legislation, which
would bring certa.n White House employees under the laws that now govem the
private sector and Congress, and create a Chief Financial Office (CFO) for the
Executive Office of the President. The bill would also amend the Congressional
Accountability Act to provide for punitive damages for members of Congress.

I must say the only significant criticism I have 1s one I reserve for myself and my
staff: T wish I had thought of this legislation first! My praise goes out to
Congressman Mica and his staff for initiating this legislation.

When former Congressman Dick Swett and I introduced the Congressional
Accountability Act on the first day of the 103rd Congress and began pushing for
passage, we laid out three guiding principles:

1. If a law is right for the private sector, it is right for Congress;

2. Congress will write better laws when it has to live by the same laws it
imposes on the private sector;
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.

3. The separation of powers embodied in the Constitution must be respected.
These principles are just as true for the White House as they are for Congress:
1. If a law is right for the private sector, it is right for the White House:

2. The White House will propose and enact better laws when it has to live by
the same laws it imposes on the private sector;,

3. The separation of powers embodied in the Constitution must be respected.
1 believe H.R. 3452 lives up to these three guiding principles.

Congressman Mica's legislation establishes procedures very similar to the
Congressional Accountability Act by establishing a four-step process of counseling,
mediation, administrative proceeding and/or judicial review.

H.R. 3452 brings the White House under 11 labor and employment laws from which
it 18 currently exempt and will apply future laws passed by Congress. The 11 laws
from which the White House is currently exempt, either fully or partially, are:

. The Fair Labor Standards Act;

. The Civil Rights Act of 1964,

. The Americans With Disabilities Act;

. The Age Discrimination in Employment Act of 1967
. The Family and Medical Leave Act of 1993,

. The Federal Labor Management Relations Act;

. The Occupational Safety and Health Act of 1970:

. The Rehabilitation Act of 1973,

. The Employee Polygraph Protection Act of 1988.

10. The Worker Adjustment and Retraining Notification Act of 1988
11. The Veterans Reemployment Act

NoRN--JES Be W Al

Whereas the Congressional Accountability Act established a nonpartisan
independent Office of Compliance, H.R. 3452 provides authority to the existing
Merit Systems Protection Board (MSPB) to hear cases from White House
employees. The MSPB currently has responsibility for hearing and adjudicating
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appeals by Federal employees of adverse personnel actions and is well suited to
take on this responsibility.

Under H.R. 3452 the President would have the authority to establish the regulations
implementing the laws. I believe this authority should also be given to the MSPB.

It is my understanding the MSPB currently has the authority to review regulations
issued by the Office of Personnel Management (OPM) and to require agencies to
cease compliance with any regulation that could constitute a prohibited personnel
practice. Given that the MSPB already has expertise in this area, it would
strengthen the integrity of the process if the authority to establish regulations is
given to the MSPB rather than to the President.

I would also like to take this opportunity to address the provision in the bill that
provides for punitive damages for members of Congress.

This was an issue we grappled with during consideration of the Congressional
Accountability Act. [ believe punitive damages and personal liability, however,
should have been part of the Act but neither was included.

Opponents of punitive damages and personal liability argued that such a provision
could hold the votes of members of Congress hostage to blackmail. In addition,
there was also concern members of Congress face a greater likelihood of politically
motivated attacks.

While this issue is worthy of study by this subcommittee, ultimately, I believe the
words of James Madison continue to hold true for the White House as much as they
do for Congress when he wrote in Federalist Paper 57:

I will add as a fifth circumstance in the situation of the House of
Representatives, restraining them from oppressive measures, that
they can make no law which will not have its full operation on
themselves, and their friends, as well as on the great mass of
society. This has always been deemed one of the strongest bonds
by which human policy can connect the rulers and the people
together.
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Madison believed no law would be passed that did not fully apply to Congress. As
it is now, punitive damages and personal liability exist for emplovers in the private
sector but not members of Congress.

I believe punitive damages and personal liability go hand-in-hand and both should
be part of the bill when it is sent to the floor of the House for consideration.

Mr. Chairman, | appreciate the opportunity to testify before your subcommittee and
would be happy to answer any questions you may have.
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Mr. HORN. We will now begin the clock at 5 minutes per Mem-
})er, and we can have a second round if there are a lot of questions
eft.

Just for the record, let me note that Mr. Mica began his testi-
mony at 10:07, Mrs. Maloney established the quorum at 10:13, Mr.
Peterson at 10:20, Mr. Shays began at 10:25, and it is now 10:30.

Now let me ask a few questions here. I also—obviously all of
your testimony that was written goes in right after we introduce
you, and that is true of all witnesses, but I want two other docu-
ments in the record at this point, a letter from the U.S. Office of
Government Ethics addressed to myself and Mrs. Maloney, signed
by Stephen D. Potts, Director, dated June 24, 1996; a memoran-
dum from the American Law Division of the Congressional Re-
search Service addressed to the committee, dated June 24, 1996,
and signed by Diane T. Duffy, the legislative attorney, American
Law Division. This gets into the constitutionality issues related to
establishing a chief financial officer in the Executive Office of the
President. And we also have a memorandum June 21, 1996, from
J.R. Shimpansky of the American Law Division, Congressional Re-
search Service, and that is on the proposed Presidential Executive
Office Accountability Act going through various aspects on the sep-
aration of powers.

[The information referred to follows:]
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United States

3 Office of Government Ethics

1201 New York Avenue, NW_, Suite 500

s Washington, DC 20005-3917

June 24, 1986

The Honorable Steve Horn

Chairman

Subcommittee on Government Management,
Information and Technology

Committee on Government Reform and Oversight

House of Representatives

Washington, DC 20515

The Honorable Carolyn B. Maloney

Ranking Minority Member

Subcommittee on Governmeant Management,
Information and Technology

Committee on Government Reform and Qversight

House of Representatives

Waghington, DC 20515

Dear Chairman Horn and Ms. Maloney:

We understand that your subcommittee will hold a hearing on
H.R. 3452, the Presidential and Executive Office Accountability
Act. Section 4 of that bill contains an amendment to the
definition of "special Government employee® (SGE) in 18 U.8.C.
§ 202(a). The proposed amendment to the definition of SGE could
have an unintended and detrimental effect within the executive
branch ethics program. We are therefore ask.ng that the amendment
be eliminated from H.R. 3452.

*Special Government employee’ is a term that was created in
1962 for purposes of applying the newly recodified criminal con-
flict of interest atatutes to individuals who serve the Government
with or without pay on a limited time basis. Since 1962, the term
has been used widely in all aspects of the aexecutive branch ethics
program. In addition to the criminal conflicts statutes, it is
used in the public financial disclosure law, the confidential
financial disclosure regulations of the executive kranch, the civil
ethics statutes of title 5, U.S.C. appendix, and the executive
branch administrative standards of conduct. In most of these
cases, there is a specific reference to 18 U.5.C. § 202 as the
primary source of the tarm.
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The amendment proposed in section 4 of H.R. 3452 would narrow
the definition of special Government employee for purposes of those
individuals asked to provide services in the Executive Office of
the President (EOP). While the lead-in text of proposed subsection
(e) is the present definition of an SGE, the. taxt of paragraphs (1)
and (2) of. subsection (e) qualify that definition of general
applicability by adding various conditions. Those conditions focus
not only on where sexvices are to be performed, (j.g@., the EOP),
but also on the private activities or associations of the
individuals asked to serve.

We understand that some might view a change in the definition
of special Government employee as a way to address concerns about
individuals who have provided, or will provide, services to the EOP
without compensation. Such concerns can be addressed, however, by
ensuring a clearer understanding of what services may be properly
requested from private citizens and what ethics considerations
apply when those services are provided. A change in the definitio
of SGE will not ensure that understanding. 2And, because there is
no difference in the application of ethics restrictions to those
providing services to the EOP and those providing services
elsewhere in the executive branch, we do not believe that a special
definition for SGE's serving only in the EO? is appropriate or is
justified.® Since the Government is concerned about all of its
processes, the agency in which these individuals are asked to
provide sarvices should make no difference in determining whether
there is & conflict of interest. Wherever an individual is
providing services, after his official gtatus is determined, his
privata activities, holdings and associations become primary
considerations in how the conflicts laws apply.

We have never believed that a system or practice in any agency
should be tolerated that encourages or allows private c¢itizens to
direct other Government employees in their official duties, to have
access to confidential Goverrmment information for perscnal use, to
participate on an advisory committee other than as a publicly
recognized representative of a particular sector, and to otherwise
direct official policies and the expenditure of official funds,
without the application of conflict laws and regulations. We do
not support a definitional change targeted at one agency that might
provide other agencies with an argument that they have more
latitude to allow such a practice to develop. The present
Government-wide definition of SGE does not present the opportunity
for such latitude.

*Certain Executive orders place higher conduct restrictions
upon full time employees serving in the Whita House office, but do
not do go for SGEs.
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Given our 17 years experience with the ethics program, we do
believe that the definition of SGE in 18 U.B.C. § 202(a) could be
amended to ba mcore clear. The amendments we might suggest would
focus the definition on the gervices for which an individual ig
retained, designated, appointed, or employed. For instance, since
the mid-1960's the definition of SGE in 18 U S.C. § 202(m) hag been
interpreted not to include individuals who are selected by the
Government to serve as "representatives" of particular viewpoints
in giving the Government advice on a specific subject. To apply
the conflicts provisions to those individuals would impede their
ability to provide the very services the Govermment wishes to
receive. From time to time, the Government has an interest in
hearing the clearly biased positions of particular groups, and
takes into account the biased views that are being given by these
*representatives.” These ‘“"representatives" are “retained,
designated or appointed® primarily to serve on advisory groups
which by statute or charter require specific representational
makeup. Someone not familiar with Governmsnt processes and the
ethics program might not clearly understand the distinction simply
by reading the definition of SGE now in section 202. An amendment
clarifying the differences would be helpful. To more fully explain
the difference between an SCE and a "representative”’ we enclose for
your reference a published 1982 memorandum from this Office
advising agencies of this long held interpre:tation of section 202.
(OGE Advigory Memorandum 82 x 22)

Despite the concerns outlined above, we do not believe the
present definition of SGE in 18 U.S.C. is so flawed that it is in
need of immediate change. We would like an opportunity to focus
carefully on what we believe might be :he most efficacious
amendments for the entire ethics program. This would take into
consideration past interpretative gloss, our practical aexperiences,
and the effect of the elimination by CPM of the practical
interpretative provisions of special Government employees that
appeared previously in the Federal Personnel Manual (FPM).
Provigions in the FPM had provided very useful guidance to agencies
regarding such issues as how to count the days when calculating the
130 days of actual gervice, when to make that determination, and
how te document it. We would be happy to work with tha Congress on
appropriate changes, but becauge that might take more time than the
consideration of other provisions of this bill, we are requesting
that the proposed amendment to 18 U.S.C. § 202(a) bs eliminated
from H.R. 3452. In that way, we could have the time necessary to
develop language that is most helpful to the ethics program of the
executive branch.

We appreciate this opportunity to provide our views and would
ask that this letter be included in the hearing record. The Office
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The Honorable Steve Horn

The Honorable Carolyn B. Maloney

Page 4

of Management and Budget advises that there is no objection from

the standpoint of the Administration’'s program to the presentation
of this report.

Sincerely,

%ephen D. Potts

Director

Enclosure
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TO :  House Committee on Government Reform and Oversight
Attention: Ms. Anna Miller

FROM H American Law Division

SUBJECT :  Constitutional Issues Relating to Establishing a Chief
Financial Officer in the Executive Office of the President

This memorandum responds to your request concerning a legal analysis of
H.R. 3452, 104th Congress, entitled the “Presidential and Executive Office
Accountability Act,” (the bill) which amends the Chief Financial Officers Act of
1990 (the Act) and establishes a Chief Financial Officer (CFO) in the Executive
Office of the President (EOP).! The following summarizes the Chief Financial
Officers Act; summarizes and discusses the provisions of the bill; and discusses
relevant constitutional issues raised by the bill, including whether the bill
impermissibly intrudes upon the President’s ability to perform his constitutional
functions. The foliowing also includes observations concerning the bill and
issues which may merit further drafting attention.

Overview: Chief Financial Officers Act

The Chief Financial Officers Act of 1990? established a framework for
improvement of financial management and operations throughout the
government. The Act created a new structure which included a new Deputy
Director for Management in the OMB and established a new OMB unit called
the Office for Federal Financial Management (OFFM). The Act provided for the
appointment or designation of a CFO and Deputy CFO in the major executive

! The Executive Office of the President includes the Whlce House Office, the Office of

Management and Budget, the Council of E- ic Advi the Nati S ity Council, the
Office of the U.S. Trade Representative, the Office of Science and Technology Policy, the Office
of the National Drug Control Policy, the Office of Administration, and the Office of the Vice
President. Government Manual, 1995/96.

Z 31 U.8.C. §§901-903. The CFO Act was affected by passage of two recent laws in the 103rd
Congress, the Government Performance and Results Act and the Government Management
Reform Act, Pub. L. No. 103-356, tespectwely which expanded and modxﬁed reporting
requirements for fi ial by including the CFO
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agencies’ The main focus of the Act is the improvement in the management
and operation of government-wide financial audits and reporting procedures.
The CFO structure is different than the Offices of the Inspector Generals which
are watch-dog units charged with detecting and preventing waste, fraud and
abuse in government programs and operations.

For the executive departments and several other entities, the Act provides
that the CFO shall be appointed by the President, by and with the advice and
consent of the Senate, or be designated by the President, in consultation with
the head of the agency For other agencies, e.g., General Services
Administration, the CFO is appointed by the ageney head.® Under current law,
CFOs are required to, among other things: (1) report directly to the head of the
agency regarding financial matters; (2) oversee all financial management
activities relating to programs and operations of the agency; and (3) develop and
maintain an integrated agency accounting and financial management system,
which complies with applicable accounting principles and policies and
requirements prescribed by OMB. CFO programs must (a) provide complete,
reliable, consistent and timely information prepared on a uniform basis and
which responds to the financial needs of agency management; (b) develop and
report on cost information; (c) integrate accounting budget information; and, (d)
provide a systematic measurement of performance. CFQ’s are required to make
recommendations to the agency head regarding selection of the Deputy CFO and
direct, manage, and provide agency guidance and oversight of agency financial
management personnel, activities, and operations, including, among other
things, the preparation and annual revision of the agency plan to implement the
5-year financial management plan prepared by the Director of the OMB®,

Additionally, current law requires that the CFO prepare and transmit an
annual report to the agency head and the Director of OMB which includes:

@ a description and analysis of the status of financial management at the
agency;

3 Twenty-four CFOs currently are in place.

4 This group includes the executive departments and the Environmental Protection Agency
and the National Aeronautics and Space Administration. 31 U.8.C. §§901(a)X(1) and (bX2).

5 This group includes the Agency for International Development, the Federal Emergency
Management Agency, the Nuclear Regulatory Commission, the Office of Personnel ent,
the Small Business Administration, and the Social Security Administration. 31 U.S.C. §§902(a)(2)
and (b)(2).

6 This subsection also requires the CFO to direct, manage and provide policy guidance and
oversight regarding the development of agency budgets; recruit, aelect md train personnel to

carry out financial activities;, approve and agency fi designs or
h projects; impl agency asset g includi for cash
credit 2 debt collection, and property and mvenwry management and

control. 31 US.C. §902. The 5-year plan is required under 31 U.S.C. §35612 requires OMB to
prepare and submit to Congress a financial management report and a government-wide which
covers a 5-year period.
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© the annual financial statements prepared under 31 U.S.C. §3515;
® the audit report transmitted to the agency head under 31 U.S.C. §3521(f);

® a summary of reports on internal accounting and administrative control
systems submitted to the President and the Congress under amendments
made by the Federal Managers’ Financial Integrity Act of 1982; and,

® other information the agency head considers appropriate to “fully inform

the President and the Congress concerning the financial management of the
)

agency".

Moreover, the CFO must monitor the financial execution of the budget of the
agency in relation to actual expenditures, and prepare and submit to the agency
head timely performance reports. The CFO must also review on a biennial
basis, the fees, royalties, rents and other charges imposed by the agency for
services and things of value it provides.

The Act provides the CFO with certain powers so that he may perform his
functions. CFOs are authorized to “have access to all records, reports, audits,
reviews, documents, papers, recommendations, or other materials which are the
property of the agency or which are available to the agency, and which relate to
programs and operations with respect to which that agency CFO has
responsibilities under this section.”* However, the CFO may not have greater
access to records, materials, other documents of any Inspector General’s Office
than is provided for under any other law.? The CFO may request information
or assistance from any federal, state or local government entity. And, to the
extent provided for in appropriations, the CFO is authorized to enter into
contracts and other arrangements with public agencies and private persons for
the preparation of financial statements, studies, analyses, etc.

In 1994, changes in the law significantly extended the requirement for
audited financial statements covering all accounts to include the CFO
agencies.!® Previously, all agency heads covered under the Act were required
to prepare and submit to the OMB audited financial statements for each
revolving and trust fund and for accounts which performed substantial
commercial functions. As a three-year pilot project, the Act required statements
covering all accounts for some of the CFO agencies. In 1994, Congress enacted
changes that extended the audited financial statements requirement for all
accounts of executive agencies, including the CFO agencies. The new
requirements provide that not later than March 1, 1997, and for each year

7 31 US.C. §902.
8 31 U.S.C. §902(b)(1)(A).
? 31 U.S.C. §902(b)(2).

193] U.5.C. §3515.
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following, the agency head must submit to the OMB an audited financial
statement for the preceding fiscal year, covering all accounts and associated
activities of each office, bureau, and activity of the agency. Furthermore, not
later than March 31, 1998, the Secretary of the Treasury, in coordination with
the OMB, must submit to the President and Congress an audited financial
statement covering all executive branch agencies for the preceding fiscal year.

Summary of H.R. 3452, Section 8

In general, H.R. 3452, if enacted, would apply eleven civil rights and labor
laws to the EOP. Section 3 of the bill establishes the CFO and Deputy CFO in
the EOP. The bill provides further that the EOP CFO shall have the same
authority and perform the same functions as CFOs under 31 U.S.C. §902. The
bill provides that the President would designate an employee of the EOP, other
than the CFO or Deputy CFOQ, to serve as the "head of the agency” for carrying
out the purposes under 31 U.S.C. §902. Regarding appointment of the EOP
CFO, the bill provides that the CFO would be appointed by the President from
among individuals meeting the standards in §301(a)(3), that is individuals that
possess demonstrated ability in general management of, and knowledge of and
extensive practical experience in financial management practices in large
governmental or business entities. Thus it appears that the appointment of the
EOP CFO would not require a Senate role or consultation with the agency head,
who in this case would be the President’s designee. The bill provides that the
President shall appoint a Deputy CFO who has the same powers and functions
as currently established Deputy CFOs.

With respect to the performance of the EOP CFO’s functions, the bill
provides that the Director of OMB shall prescribe regulations which are
necessary to ensure that for the purposes of implementing the EOP CFO
provisions, that the EOP shall “to the extent practicable and appropriate, be
treated (including for purposes of financial statements under section 3515) in
the same way as* other CFOs.!! This section appears to provide the Director
of OMB considerable discretion in his rulemaking authority to develop and
promulgate regulations that, ostensibly, should include special provisions
reflecting the unique functions of the EOP. Although the bill does not provide
express or detailed guidance for the Director, presumably these regulations
would take into serious consideration the sensitive functions of the President
and his officers and emplayees in the White House, the Council of Economic
Advisers, the National Security Council, the Office of the U.S. Trade
Representative, the EOP Office of Administration, the Office of the Vice
President and other offices within the EOP,

Under the technical and conforming amendments section of the bill, several
important provisions are found. The bill would amend 31 U.S.C. §§501(a)(7) and
(a)(8) which set out the specific functions of the Deputy Director for
Management at OMB regarding CFOs. Specifically, the bill would remouve the
application of two subsections to the new CFO and Deputy CFO of the EOP:

MHR. 3452, §3(a); emphasis added.
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the Deputy Director for Management/OMB (1) would not develop and maintain
qualification standards for the CFO and Deputy CFO of the EOP and (2) would
not provide advice to the agency head with respect to the selection of the EOP
CFO or Deputy CFO. Thus, it appears that the other functions of the Deputy
Director for Management/OMB remain applicable to the EOP CFO and Deputy
CFO, several of which are summarized as follows:

® provide overall direction and leadership to the executive branch on
financial matters;

® review agency budget requests for financial management systems;

® review and recommend to the Director changes to the budget and
legislative proposals of agencies to ensure they are in accordance with
financial plans of the OMB;

® monitor the financial execution of the budget;

® oversee, and periodically review, and make recommendations to the
agency heads on administrative structure with respect to financial
management activities.'?

Discussion of legal issues

Questions are raised concerning whether the establishment of an EOP CFO
would interfere impermissibly with the performance of the President’s
constitutional functions.!® The concept of protecting the President’s ability to
effectively perform his functions is founded in the separation of powers doctrine.
By establishing three branches of government, a system of checks and balances
was created to ensure the proper functioning of the coordinate branches. The
Constitution "contemplates that practice will integrate the dispersed powers into
a workable government. It enjoins upon its branches separateness but
interdependence, autonomy but reciprocity."*The Supreme Court has
recognized that the Framers "built into the tripartite Federal Government ... &
self-executing safeguard against the encroach t or aggrandi t of one
branch at the expense of the other."'® Other important Supreme Court cases
have examined whether specific facts presented the "danger of congressional

12 31 U.8.C. §503 [Functions of Deputy Director for Management].

13

The Ce ituti po the Presi to, among other things, be the Commander
in Chief of the Army and Navy, to grant reprieves and pardons, to make treaties, by and with the
advice and consent of the Senate, appoint ambassadors, Judges of the Supreme Court as well as
officers of the United States, and to take care that the laws be faithfully executed. ArtII, $$2 and
8

M Youngstown Sheet & Tube Co, v. Sawyer, 343 U.S. 579, 635 (1952)(Jackeon, J.

concurring), quoted with approval in Mistretta v, United States, 488 U.S. 361, 881 (1988).

16 Buckley v, Valeo, 424 U.S. 1, 122 (1976).
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usurption of Executive Branch functions™® or involved an attempt by the

Congress to increase its own power at the expense of the executive branch."
Even more recently, the Court in Loving v. United States stated, "Even when a
branch does not arrogate power to itself, moreover, the separation-of-powers
doctrine requires that a branch not impair another in the performance of its
constitutional duties.'®

The Court has established two tests that are applied to determine whether
an enactment would (1) impermissbly disrupt the proper balance between the
branches by interfering with the President’s ability to perform his constitutional
functions or (2) would tend to encroach upon the functions of the executive
branch or (3) would impermissibly increase or aggrandize Congress’ powers at
the expense of the President’s power. Although the assessment of these three
concerns as they relate to H.R. 3452 is speculative in so far as it is unknown
what the bill, if enacted, would provide for exactly, the Court’s tests and
treatment of separation of powers challenges guide an examination of the bill,
as introduced.

In Nixon v. Administrator of General Services, the former President
challenged the constitutionality of the legislation which gave the GSA control
over the documents and tape recordings of his administration. In evaluating the
challenge to the law to determine whether it was an impermissible interference
by Congress into matters inherently solely the business of the President, the
Court adopted a two part test:

In determining whether the Act disrupts the proper balance between the
coordinate branches, the proper inquiry focuses on the extent to which it
prevents the executive branch from accomplishing its constitutionally
assigned function .... Only where the potential for disruption is present
must we then determine the impact is justified by an overriding need to
promote objectives within the constitutional authority of Congress ....'°

The Court, in upholding the constitutionality of the statute, recognized a sphere
of power that should be free from intrusion by a coordinate branch. However,
as seen in the two-prong test, the examination calls for balancing the interests
of the two branches.

This test can be applied to section 3 of the bill establishing the EOP CFO.
Would this enactment disrupt the proper balance between Congress and the
President by preventing the latter from performing his constitutional duties?

' Bowsher v. Synar, 478 U.S. 714, 727 (1986).

on ! of ind

Morrison v. Olson, 487 U.S. 654 (1988)(upholding judicial appointment and limitations
3 1)

P

64 U.S.L.-W. 4390 (June 3, 1896), citing Mistretta, supra, at 397-408.

433 U.S. 425, 443 (1977); See also U.S. v. Nizon, 418 U.S. 683 (1974).
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Certainly there would be some degree of "disruption” in that the performance of
financial management activities would be modified and placed under the
umbrella of the CFO Act. Internal financial management and auditing functions
currently in place would be eliminated. Yet, conceivably, some level of
disruption would be lessened in that the new CFO duties would come within a
well-established and tested framework. Other CFOs have been in place since
1990. Second, the bill provides that the Director of OMB should promulgate
regulations that "to the extent practical and appropriate” treats the EOP CFO
the same as other CFOs. This general authority has great potential for carving
out special provisions for the CFO in the EOP to provide for the least amount
of disruption of the President’s duties. This grant of authority may be used to
create thoughtful and well-crafted regulations which recognize, and make
exceptions for, the sensitive and confidential nature of EOP matters. Certainly,
such exceptions would be appropriate for sensitive matters involved in the White
House Office with regard to the President and his duties, the USTR, the
National Security Council and other offices which may be involved in issues
dealing with national security, confidential policy matters and similar issues.

The bill, however, does not detail these or other exceptions with
particularity. The delegation of general rulemaking authority to the Director
without specific exemptions may provide a basis for an argument that an
impermissible level of disruption would or may occur. Although we do not know
what regulations the Director would issue, the point remains that the bill does
not carve out areas in which the CFO would not function. The bill does not
guide the Director in his rulemaking function. Other bills introduced in the
past, for example, the bill which would establish an Inspector General in the
EOP?, have carved out areas that would not be subject to the new officer’s
jurisdiction. For inst: 5 ptions could include financial management
matters relating to areas of deliberations and decisions on policy matters or
matters, the disclosure of which, would constitute a serious threat to the
national security or would significantly impair national interests. In order to
guard against a court finding impermissible intrusion and disruption, special
provisions that recognize the unique functions and daily operations of the offices
that constitute the EOP may be included.

Additionally, the bill provides that the CFO shall have access to all records,
reports, reviews, documents, papers, recommendations, and other materials
which are the property of the EOP or which are available to the EOP, and
which relate to the programs and operations with respect to which the CFO has
responsibilities. This section in particular raises important constitutional
concerns in that excessive intrusion into the documents, reports, and other
materials in the EOP may be impermissibly disruptive under the test adopted
in Nixon v. GSA. Again, the bill does not create a zone of protection for the
President or his offices. Relying on the general rulemaking authority of the
Director of OMB to articulate such a zone may be insufficient to make the
argument that the performance of the President’s constitutional functions is
being protected. This is very difficult to assess because at this time no such

20 H.R. 3088, 103rd Congress.
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regulations have been developed or proposed. The bill may, through
amendments, create broad and well-crafted exemptions to ensure that the
President could continue to perform his constitutional functions without an
undermining or disruptive influence.

A second test adopted in separation of powers cases focuses on efforts by
one branch to encroach on another or efforts by one branch to increase its
power at the expense of another branch through a process called
aggrandizement. In Morrison v. Olson, the Court stated:

Time and again we have reaffirmed the importance in our constitutional
scheme of separation of governmental powers into the three coordinate
branches ... As we stated in Buckley v. Valeo [citation omitted]..., the system
of separate powers and checks and balances established in the Constitution
was regarded by the Framers as ‘self-executing safeguard against the
encroachment or aggrandizement of one branch at the expense of the
other.” ... We have not hesitated to invalidate provisions of law which
violate this principle ...On the other hand, we have never held that the
Constitution requires that the three branches of Government ‘operate with
absolute independence.’ U.S. v. Nixon, [citation omitted]; see also, Nixon v.
Administrator of General Services [citation omitted]....2!

Later in Mistretta, the Court assessed encroachment and aggrandizement issues
in the context of the separation of powers doctrine:

" It is this concern of encroachment and aggrandizement that has animated
our separation-of-powers jurisprudence and aroused our vigilance against
the ‘hydraulic pressure inherent with each of the separate Branches to
exceed the outer limits of its power’ [citation omitted]....Accordingly, we
have not hesitated to strike down provisions of law that either accrete to
a single branch powers more appropriately diffused among separate
branches or that undermine the authority and independence of one or
another coordinate branch .... By the same token, we have upheld statutory
provisions that to some degree commingle the functions of the Branches,
but that pose no danger of either aggrandizement or encroachment.?

Applying its own test, the Court in Mistretta, rejected the claim that the
Sentencing Reform Act of 1984, as amended, violated principles of separation of
powers. The Court, citing the above noted precedent as well as the Nixon cases,

2 Morrison, 487U.S., at 693. This test was reaffirmed expressly in Metropolitan Airports

Authority et al. v. Citizens for the Abatement of Aircraft Noise, et. al, 111 S.Ct. 2298 (1931).
2 488 US, at 382, citing Morrison and CFTC v. Schor, 478 US. 833, 851
(1986)(upholding agency's ption of jurisdiction over state law counterclaims )
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recognized an overlapping responsibility between the three branches and
adopted a flexible understanding of separation of powers.?

Applying this flexible aggrandizement/encroachment test to the bill, it may
be argued that the bill, to a certain extent, attempts to prevent aggrandizement
of powers for the Congress or attempts to prevent encroachment into areas of
the President that are solely his. For example, the bill does not permit the
Deputy Director for Management/OMB (1) to develop and maintain qualification
standards for the EOP CFO or Deputy CFO under 31 U.S.C. §§901 and 902, as
amended by the bill and (2) to provide advice to the agency head (the President’s
designee) with respect to the selection of the EOP CFO or Deputy CFO. Thus,
the President’s selection of the CFO and Deputy are not constrained by the
bill.# Additionally, the bill does not require the appointment to be made with
the advice and consent of the Senate. And, the bill does not limit the
President’s power to remove this official. Moreover, proponents of the bill may
argue that Congress’ role is restrained in that it is limited to receiving reports
and other information and does not have a more intrusive reporting or
information-gathering role. These provisions would tend to support an
argument that the bill does not impermissibly seek to aggrandize powers for ane
branch at the expense of another.

Notwithstanding these provisions, however, the bill applies all other powers
of the Deputy Director for Management and all other provisions of the CFO Act
to the new CFO of the EOP. These powers, as seen above, are broad and far-
reaching. Some may argue that because the CFO is granted such an impressive
range of power, e.g., access to all records, and because he must report his
findings to Congress, that this would result in Congress accreting to itself
executive power. Along these same lines, some may argue that a court would
be called upon to invalidate such an attempt to place a CFO in the EOP to
perform these functions, to gain such intimate knowledge of each office which
constitutes the EOP and then report this knowledge to Congress in the manner
required under the bill. By the same token, the bill does not appear to take into
account the unique entity” and functions of the EOP and the universe of
matters which may be involved. To weather potential
aggrandizement/encroachment arguments, the drafters may want to include
provisions which recognize and protect the sensitive matters which arise within
the day-to-day operations of the various units within the EOP.

= 488 U.S,, at 381. The Court rejected arguments that the Sentencing Commission

bership effected an itutional 1 of power within the Judicial Branch and
at the same time undermined the Judicial Branch’s independence and integrity. Moreover the
Court concluded that the concerns of disruption of the balance of power between the branches was
unfounded and did not compel the Court to invalidate the law.

u As noted earlier, the President should choose a CFO with the requisite knowledge and

experience needed for the job.

% The EOP is different structurally than other executive departments in that to &

degree, it is decentralized and consists of self-contained units. e.g, USTR, National Security
Council, etc.
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Finally, several other observations may be made. For example, the bill does
not appear to define the EOP. Second, the bill does not include provisions for
the transfer of existing functions, personnel, property and records of the agency
that relate to financial management functions into the new CFO’s office. As
seen in the CFO Act, provisions have been made for the transfer of functions
and personnel into the new offices.®® An examination of the Government
Manual indicates that currently there is a Director of Financial Management
Division in the Office of Administration in the EOP. Other offices and
personnel with financial management duties may exist as well. Third, the bill
may want to provide the President with the opportunity to submit a
reorganization plan that proposes the arrangement of the new office as has been
provided for other agencies under the CFO Act.

We hope this memorandum is useful to you. Please contact us if you

require any further assistance.
Dxane T. Duffy m

Legislative Attorney
American Law Division

% See 31 U.S.C. §901 note.
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Mr. HORN. Now, let the clock begin now, not when I am putting
things in the record, and let me just raise a few questions.

The White House does use volunteers, as we know it has hap-
pened in every administration, to simply process the mail because
it is overwhelming. We use interns that are in academic programs,
as presumably the ethics criterion here, and we are not allowed to
use adults unless they are—we are limited to senior citizens volun-
teers unless that has been changed by Mr. Shays’ act.

So one of the things I think you need to deal with is would in-
terns still be able to serve on the White House staff during the
summers or whenever, as they do on our staffs, and if so, what are
the criteria that guide the interns, and would senior citizen volun-
teers who have served every administration in sorting the mail,
that I can think of in modern times, would they be excluded if your
bill was to become law?

Mr. Mica. Mr. Chairman, the intent of the bill is to get some
handle on this, that the White House shouldn’t have any privileges
that business or the Congress is excluded from. It is our feeling
that there should be some similar standard.

I have no problems with students who are part of an academic
program participating, but I think you will find in the White House
the volunteers go far beyond that. There are many people who have
no status in the academic community. That is one of our concerns,
then, using these folks in a way that is prohibited under the Fair
Labor Standards Act.

Then also my other concern is the definition of special employees
when you have folks like—and I say Harry Thomason. You have
another character that we are investigating, Mort Engelberg. Then
you have different standards. Some are reimbursed on a per diem
basis. In fact, part of the law reads that unless you are an em-
ployee, you are not entitled to some per diem. So certain exceptions
are made in the White House that are not made anywhere else.

We do need to be reasonable. There is a place for volunteers, but
there are many questions raised by their level of activity, by their
participation——

Mr. HorN. I understand that they shouldn’t be lobbyists by an-
other disguise, and the Thomason case you cited as that. We don’t
want to include that. We also—obviously adults come under intern-
ship programs, too——

Mr. Mica. Our bill would not exclude those, as I understand it,
that are involved with academic-type activity, and similarly you,
Mr. Chairman, cannot go out and just have volunteers roaming in
our office.

Mr. HorN. That is correct under the House ethics rules.

Let me ask you the question, under the inspector general you
provide for a chief financial officer. We recommended from this
committee that the White House ought to have an inspector gen-
eral. Why was not the inspector general included in your bill?

Mr. MicA. I would be open to that, and I think Mr. Clinger has
recommended, and possibly you and other Members have rec-
ommended, inspector general is sort of responsible after the fact to
view what is going on and keep everything straight. The chief fi-
nancial officer is important to the structure, operations, the ac-
countability, so we have the records in order, so that things don’t
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take place in the management and financial operations on an ongo-
ing basis. So I could support both.

Mr. HoRN. That is all I wanted to hear.

Now, the separation of powers situation we have in relation to
discrimination cases, not wanting to be under the thumb of an ex-
ecutive branch which would be playing political games with Con-
gress. We set up our own Office of Compliance. It is alsc possible
that an EEOC staffed in one administration could play political
games with the Office of—the Executive Office of the President.
Now, should the President at the Executive Office have an Office
of Compliance similar to our Office of Compliance?

Mr. Mica. I think that weuld probably be a good idea. It is im-
portant that we ensure the integrity of the process both for the
Congress and for the White House, much as we want the President
to enjoy the same types of protections we have set for ourselves.

Mr. HornN. I think it is important, as you suggest, because both
offices are political offices, they are not civil service offices. They
have got civil servants in the Executive Office of the President in
a sense, or on assignment, or whatever, certainly in the Office of
Management and Budget. But the fact is it is a political office, and
those are generally pleasure appointments within the Executive Of-
fice. Some aren’t, and some people stay there just to stay here 10,
20, 30, 40, 50 years, even though there is—most civil service here
they stay because they are competent, and other people hire them.

I think you are being very reasonable on this, and we will incor-
porate some of the suggestions and dialog we have had here so we
gon’t lllimit the Presidency any more than we limit the legislative

ranch.

Mr. Shays, do you have any comments on this?

Mr. SHAYS. No.

Mr. HORN. None, OK.

I now yield 5 minutes to the gentlewoman from New York, the
ranking minority member, Mrs. Maloney.

Mrs. MALONEY. Thank you very much, Mr. Chairman.

I flew in from New York for my hearing. I request you put my
opening statement in the record as read.

Mr. HORN. Absolutely.

Mrs. MALONEY. Thank you.

[The prepared statement of Hon. Carolyn B. Maloney follows:]



68

CAROLYN B. MALONEY
141H DISTRICT, NEw YORK

osTRICT OFFCES
O 110East Soru Starer
oo

1504 LONGWORTH BUILDING.
WASHINGTON, DC 20515-3214
{202 225-7948

New York, NY 10022
1212) 832-6531

COMMITTEES:
BANKING AND FINANCIAL
SERVICES

[3 28-11 AsToma Boutevaro
AsToRia, NY 11102
(71819321804

onngrtss of tbt Cnited States b
Bouse of Vepresentatives e 1200
Whashingten, BE 20515-3214

‘GOVERNMENT REFORM AND
OVERSIGHT

STATEMENT OF THE HON. CAROLYN B. MALONEY

HEARING ON H.R. 3452, THE PRESIDENTIAL AND EXECUTIVE OFFICE
ACCOUNTABILITY ACT

June 25, 1996

Thank you Mr. Chairman. The bill we will consider today, H.R. 3452, the
Presidential and Executive Office Accountability Act, is based on the sound premise that the
federal government shouid be subject to the same laws and regulations as the private sector.
Congress has already passed the Congressional Accountability Act, which does this for
Congress. This legislation would extend the law to the White House and the Executive Office
of the President. While I believe this is a very good idea, I am unfortunately unable to fully
endorse H.R. 3452 at this time because of certain drafting and technical problems. However,
I would like to sce some version of this bill become law and hope that the Chairman will work
with me to address the concerns of all interested parties.

H.R. 3452 would apply to the Executive Office of the President eleven civil rights,
labor, and workplace laws which Congress applied to itself in the Congressional
Accountability Act. OSHA, the American with Disabilities Act, the Family and Medical
Leave Act, the Civil Rights Act of 1964 -- these are only some of the landmark laws
governing the private sector which would be applied to the White House. This bill would also
establish remedies and procedures, similar to those in the private sector, for aggrieved
employees.

These are worthy goals, but in reaching them we must be careful of unintended results.
For example, as currently drafted this legislation would abolish the White House volunteer
program, something I doubt anyone wants. The bill would also forbid the President from
using political affiliation as a criteria in hiring, which is entirely unrealistic. In addition, the
bill would create a Chief Financial Officer for the Executive Office of the President and amend
the definition of “special government employee” as it is applied in that office. Neither of these
provisions were part of the Congressional Accountability Act, nor are they particularly
relevant to applying private sector laws to the government. While these provisions may have
some benefits, I believe they need more study, Do we really need a CFO for the 1700
employees of the Executive Office of the President? Would the changes to the definition of
special government employee in this bill make it impossible of the President to ask advise from
any outside experts? These and other questions need to be answered as we consider this
legislation. Finally, the Justice Department has raised serious Constitutional questions relating
to the separation of powers doctrine which need to be addressed.

Mr. Chairman, we should consider this legislation in a truly bipartisan way, with
proper respect for the institutional concerns of the Executive Office of the President. I look
forward to hearing from today's witnesses and to working with you as this legisiation moves
forward. Thank you Mr. Chairman.
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Mrs. MALONEY. I commend my two colleagues on this bill. I was
in Florida recently, Mr. Mica. I met a lot of your constituents. I
wanted to ask you, first of all, about section 411 of your bill on
page 7, and it reads that it would give courts or administrative
bodies the authority to order the President to hire, reinstate, or
promote an individual. And is that your intent, and isn’t that un-
constitutional under the appointments clause of article 1 of the
Constitution concerning Presidential appointments?

Mr. MicaA. Again, I think there are some employees that are cov-
ered under title 3, some employees that are covered under title 5.
What we are trying do is set up some mechanism for grievance,
and when there has been some type of—there is some type of un-
just activity or action against an employee, that that employee has
some rights similar to what others have in the private sector and
in other Government agencies governmentwide for redress of their
grievance and replacement. We are not trying to interfere with the
President’s authority, the President would still be able to hire and
fire at will, but we are trying to set up again some mechanism for
redressing a wrong in the employment practice.

Mrs. MALONEY. You would be willing to work legislation to
amend that so that the authority or administrative bodies would
not dictate to the President regarding hiring or firing practices?

Mr. Mica. Absolutely. I think the bill does need some fine tuning
and can be vastly improved by input from your side of the aisle and
from the administration. We are going to hear from the administra-
tion officials who have some suggestions, and I am open to that.

Mrs. MALONEY. Would you consider another approach possibly
amending the bill to create an Office of Compliance for the White
House, just as Congress established an Office of Compliance for the
legislative branch? As you know, we have numerous bills before
Congress where we have really tried to keep our separation of pow-
ers and not have a court oversight of our various activities, and I
just wondered would you entertain such an amendment to create
an Office of Compliance?

Mr. MicA. I think Chairman Horn asked a similar question, and
I said I would be very receptive to any type of structure or mecha-
nism that would serve that purpose. And again, we do have politi-
cal offices here, and you don’t want the President, just like we don’t
want the Congress, caught up in undue constraints or situations
that may or may not apply to other parts of Government or the pri-
vate sector. So yes, I would——

Mrs. MALONEY. You mentioned we do have an office of great im-
portance, but there is also a political side to elections and to offices,
and when Congress passed the Congressional Accountability Act, it
provided in section 502 for Members to consider party affiliation
and really political and personal compatibility in our hiring prac-
tices. But your bill does not have a provision allowing the White
House to exercise the same consideration in hiring decisions and
practices, and would you be willing to consider—would you amend
the bill to give the White House the same flexibility concerning po-
litical compatibility as Congress has?

M: Mica. I would have no problem with that type of an amend-
ment.

Mrs. MALONEY. Thank you very much.
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To follow up on what the chairman mentioned earlier—and we
have had a very good bipartisan cooperation in this subcommittee,
and probably in one of the most partisan Congresses in history. We
pass a lot of good bills out of this committee, but he raised the
point of the volunteers, and I know for years the White House has
had a volunteer program for Boy Scouts and Girl Scouts, and it
would not fit the definition. You said it must have an academic
leaning to it. This is really public service learning, the young peo-
ple should be trained in caring about other people.

I, for one, am concerned about not allowing the volunteer pro-
gram to go forward. Even President Bush’s——one of his main initia-
tives was 1,000 lights. We should encourage volunteers, and cer-
tainly the best way to encourage volunteers is by example, and 1
would like to add my voice in support of the statements earlier that
the chairman made for consideration of exempting volunteers from
this legislation so we can consider—continue in that great tradition
(I)-{ volunteering in this country, starting right there at the White

ouse.

Mr. MicA. I have no problem with the use of volunteers. I would
even like to see the Congress allowed to use more volunteers.
Again, when you have a law like the Fair Labor Standards Act, you
don’t want the Congress or the White House to carve out a niche
and use people where they should be using full-time people. So
there has to be a balance.

We want to encourage voluntarism, but we also want compliance.
Again, I could probably operate my office very efficiently with a
core of volunteers, and maybe businesses could take advantage of
voluntarism, but we operate now under some strict constraints.
Part of my bill is also to get the White House and the .Congress
and the American people to think about the constraints of some of
the laws that we impose on the private sector, and now we have
imposed on Congress, so maybe we have to rethink our laws in
terms of how it affects voluntarism and the private sector also.

Mr. HorN. I yield 5 minutes to the gentleman from Virginia, Mr.
Davis.

Mr. Davis. Thank you, Mr. Chairman.

Let me ask—Mr. Mica addressed this, but as the author of the
Shays act, Mr. Shays, would you have any problem with the Execu-
tive Office of the President being subject to the laws the President
signs into law?

Mr. SHAYS. No. I had a very strong statement. I think this is an
excellent proposal. I do have some reservations, I mean, but they
are things that could be worked out with the White House, and I
hope that there is not an adversarial focus to this hearing because
it will be very destructive. For instance, we made sure that we
could hire people based on party. If that is not in the bill, and it
isn’t, it should clearly be in, and sometimes I think the White
House in their statement might focus in on those kinds of things.

Mr. Davis. I think it is important we try to work with the White
House because this will apply to future White Houses as well, to
be as constructive as we can in the institution. But we are adopting
up here the new rules on Capitol Hill, finding out some of them,
as convenient as they have been in the past, but I think it is a
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learning education for both workers and Congress in terms of some
of the laws we have passed.

The administration and employee protections in H.R. 3452 is left
to various offices, agencies, and departments under the control of
the President. Should we be concerned whether these bodies will
be able to conduct effective, impartial investigations when they are
also subordinate to the President?

Mr. Mica. That is one area that does raise some concerns. We
will have to look at the way we construct this and exemptions that
should be granted. Again, we are dealing with a different situation
than the private sector or the Congress-to-agency relationships, so
we would be open to amendments or suggestions to make certain
that there are no problems in that area.

Mr. DAvis. Let me ask, we have got to be respectful of the right
of the President to receive confidentially, to surround himself with
people of his own choosing. Do you think there are any provisions
of this act that compromise the President’s ability to receive advice
or to hire people for political reasons?

Mr. Mica. I don’t believe so, and if you look at some of the
abuses that we found, whether it is the Thomason problems or the
White House communication, the same—the same protection
should be mandated by Congress. We have an obligation to make
sure, regardless of what administration—as I understand it, even
in the White House Communications Agency, with their activities,
and some of the misconduct and lack of financial accountability
that took place under the Republicans. It is now taking place under
the Democrats. It doesn’t matter who is in charge. We have the re-
sponsibility for making certain that safeguards and controls and
those provisions are in place.

Mr. Davis. Let me just ask each of you a last question. The abil-
ity of White House employees to unionize, it has been debated here
on Capitol Hill and is still being debated on that. Do any of you
have any thoughts on that?

Mr. SHAYS. It is pretty basic for me, Mr. Davis. If people in the
private sector have the right to organize, people in the public sector
should. If we have given that right to employees in the private sec-
tor, we should have to live by that same process. And we may like
it, we may not like it, but in my judgment it should be the same.

It touches, if I could, just on—Mrs. Maloney was talking about
the question of basically judicial review. Does the court have the
right to tell a President what to do? Well, when it comes to the
laws, yeah. Just as under our congressional accountability, if we—
whatever views we may have on an employee ultimately, they may
go to the Office of Compliance, but ultimately can go to the court,
and the court can hold us accountable. I think it is important to
say to Mrs. Maloney that the same process would apply to the—
should apply to the White House as well on both issues.

Mr. MicA. 1 would agree with the right to organize, but not the
right to strike.

Mr. Davis. Thank you very much. I yield back, Mr. Chairman.

Mr. HORN. Let me just interject the question here, and I will ask
Mr. Peterson if he does not want to question at this time. I will
?.Sk Mr. Fox after that, but let’s go back to the Truman administra-

ion.
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At one point Truman got so fed up with the railway strike and
a few other things, he wanted to draft workers into the Army, set
up legislation to that effect. As I remember, the House passed it
since majorities run the House. Robert Taft, not known to be a par-
ticular friend of labor by labor, stopped it in the Senate. If the
President did that, and the staff walked out that was unionized,
what have you done to the Office of the Presidency?

Mr. Mica. That is why I said they would have the right to orga-
nizci( some system to vent their grievances, but not the right to
strike.

Mr. HORN. As you know, the Dutch Army is unionized as a mem-
ber of NATO, and there is a good question as to what happens
when commands are given. And I don’t think anybody would want
the American Army to be unionized, but I just know that we ought
to think about it because what we are doing here, we have to think
about what happens 50 years from now and 100 years from now.

Mr. SHAYS. Mr. Chairman, I want to point out in terms of a
strike, I agree with Mr. Mica. We did not pass the congressional
accountability law to allow our employees the right to strike. We
gave them the right to organize and bargain collectively, but not
the right to strike.

Mr. HORN. On the special employees, you will recall that Presi-
dent Roosevelt had a lot of so-called dollar-a-year men, and it
would now be dollar-a-year men and dollar-a-year women. Is there
a way we should write this bill so we can make sure that anybody
in that position is not also a lobbyist? In other words, if you are
bringing in someone to advise the President, she ought to operate
by the same rules we have to operate by, we either get rid of part
of our business or whatever, and the Ethics Committee reviews
that.

Now, should we put in language to deal with that conflict of in-
terest problem, because you cited a very real example that ought
to worry anybody, somebody walking the halls down there that has
a lot of clients. And there is another one you can name from the
campaign, rather well known, that has done the same thing. That
isn’t unusual in the White House, but it should stop, and this is
a good place to stop it.

Mr. MicA. I am not sure if my legislation will correct all of these
things, and you don’t want to keep the President from getting ad-
vice from the private sector or from knowledgeable sources, and
some of those may be lobbyists, some of them may be——

Mr. HORN. That doesn’t stop the person giving advice. What does
stop, though, is somebody holding a desk in the White House office
and acting with the aura of the White House of the President while
he is also feathering his nest with his clients.

Mr. Mica. You said it, Mr. Chairman, and those are the con-
cerns. I don’t know if this will remedy those type of situations.
That is our intent, and it is very important that we do that and
that we make certain that there is no question about the integrity
of the operations. So we set a structure up, and if you are a special
Government employee, there is one set of standards. Maybe we
need to look into something that goes beyond what I proposed here
today, but we are trying to build a mousetrap, and we may not
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catch all the rats, and that mousetrap has to survive not just this
administration, but future administrations.

Mr. HORN. I now yield 5 minutes to the gentleman from Penn-
sylvania, Mr. Fox.

Mr. Fox. I include in part of my 5 minutes the opening state-
ment.

Mr. HorN. Absolutely. Would you like it printed as read without
objection?

Mr. Fox. Without objection, thank you.

Thank you, Mr. Chairman. Needless to say, having this hearing
certainly is a very important step to the continuation of the Shays
Congressional Accountability Act, which is probably the crown
jewel of the accomplishments of the 104th Congress thus far.

I would like to ask a question in terms of legislation to our out-
standing panelists who are before the committee this morning. Yes-
terday President Clinton proposed offering the American public a
flextime plan similar to what many Government employees already
enjoy, an idea that many Republicans have been touting for years.
The Government has employees that work 60 hours in 1 week and
20 hours next week when they are not as busy.

Is flextime good for the public sector and not good for the private
sector, and won’t this bill show bureaucrats the inflexibility of
strict?Federal laws and thereby encourage more realistic Govern-
ment?

Mr. Mica. Mr. Fox, one of the problems I have is that the White
House now doesn’t comply with the Fair Labor Standards Act as
it is written, nor does it comply with the Family and Medical Leave
Act as written. There are questions about both of these in the re-
sponse we got from the Congressional Research Service in their
opinion as to compliance.

Now, they may by policy comply with some of the provisions of
these laws, but our job isn’t to set policy with the White House or
oversee just their policy at the time. Our job is to set the structure
and standard and how the laws apply. There is, in fact, what I con-
sider a loophole here, and we do have the President recommending
some of these things for the private sector when the White House
isn’t complying or required to comply under law, with the existing
laws, and that is part of the intent of this law.

Now, to the question of should we have the flexibility, I would
support it, fine, but we should have the private sector be given that
leeway if the public sector has that leeway. Now, the public sector
is taking, in fact, advantage of some of those situations, through
some loopholes, and the private sector has been made to comply.

Mr. SHAYS. Mr. Fox, without hardly any exception, whatever is
good for the private sector is good for Congress, and I think Mr.
Mica is correct, it is good for the White House, the Executive Of-
fice. And I do believe in flextime, and Mr. Goodling has introduced
a bill that would make it voluntary for the private sector, and
therefore it should apply to the private sector; but in the absence
of ilpplying to the private sector, it shouldn’t apply to the public
sector.

Mr. Fox. Thank you. I thank the expert witnesses for appearing.
MMrT I;IORN. I yield 5 minutes to the gentleman from Washington,

r. Tate.
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Mr. TATE. Thank you, Mr. Chairman. I can tell you when I was
running for this particular position, one of the things I used to talk
about was making sure those folks in Washington, DC, the other
Washington, had to live by the same laws as everybody else. I don’t
care what gripe it was, it was always the one that received the
loudest response of everything I had to say. Those in Washington
saw themselves as the ruling class instead of the serving class, and
they should live by the same laws as everybody else. Liberal, con-
servative groups, anywhere else in between, the most popular thing
we talk about is making Congress live by the same laws. We would
better understand what working families live by all the time.

What has really been the true impact—besides, people at home
are obviously glad—what has been the true impact of requiring
Congress to live by those 11 labor laws that in the past it has been
kept from? Mr. Shays or Mr. Mica.

Mr. SHaYS. First off, it is a moral issue. It is immoral for us to
impose laws that we don’t live by, so we have started that connec-
tion again with the American people who we represent. And sec-
ond, we will write better laws if we have to live by those laws.

Flexibility is the case in point. The executive branch has flexibil-
ity in terms of instead of a 40-hour work week; I am talking about
the branch, now. We had when we chose the congressional account-
ability bill, we could say, well, we could model the private sector
at 40 hours and then time-and-a-half, or we could model the execu-
tive branch. We got very close to modeling the executive branch,
though some of us wanted it to be the private sector.

Steny Hoyer, a Democrat who became very active in this, said
when I was a lawyer we had to pay our people time and a half.
We should have to do the same thing here.

Now we are having to argue that maybe flexibility makes sense,
and if it makes sense for us, it makes sense for the private sector.
So I agree that the American people understood this law a lot soon-
er than we did, but we always have to be faithful to it and make
sure that we don’t carve out exemptions.

And the only dangerous point, but it is one that we need to tread
into, is this whole thing with volunteers, because I do think that
getting Americans to understand how their Government works
makes sense. So having interns, whether they be college interns or
senior interns, to make it part of an education program, but when
you get the dollar-a-year person danger or you get someone who
comes in for nothing and basically can roam Congress or roam the
White House with impunity, it happens under both administra-
tions, both parties, that has to be dealt with.

Mr. TATE. So I take from that we are going to write better laws
and more——

Mr. SHAYS. Without question. I am absolutely convinced of it.

Mr. TATE [continuing]. That have real world applications.

Mr. SHAYS. Without question.

Mr. TATE. Mr. Mica.

Mr. Mica. I view the White House, and I have said this and 1
don’t mean it in a derogatory sense, but it is sort of the last planta-
tion. We imposed these laws on business and industry some time
ago; 18 months ago we imposed them on Congress, and the Amer-
ican people expect the legislative branch to comply with the laws.
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I think that they would expect the Chief Executive Office of our
Nation to comply with the laws.

There may be some exemptions to the law. The courts carved one
out yesterday when the President was charged with sexual harass-
ment and the courts have determined you can’t have the President
subject to these kinds of suits while they are in office. We need to
carve out some exemptions for the Chief Executive Officer that
make sure he is protected in the process of ensuring the White
House and the President comply with the rest of the laws.

That doesn’t mean that he is excluded. He may have to go to
trial on that charge after he leaves office or at some time. But we
are not doing this for Bill Clinton and we are not doing it for
George Bush and we are not doing it for Ronald Reagan; we are
doing it for the White House for many years to come.

We have seen where mistakes have been made by Presidents in
the past, and again, people feel very strongly, just like the people
you spoke about when you ran for office, that none of us should be
above the law. We should all comply with that law in a reasonable
fashion.

Mr. TATE. I want to commend both of you. You have been real
leaders on this issue.

Mr. Shays, this was one of the first things we passed, and you
should be commended.

Mr. Chairman, I would hope that we would have speedy action
on this particular proposal. I think if we have done anything in
this Congress, it is we have tried to restore people’s faith in their
Government, to make sure their elected officials are living by the
same laws as everybody else.

I yield back the balance of my time.

Mr. HorN. I yield 10 minutes to the ranking minority member,
and unless there are other questions, that will be it.

Mrs. Maloney of New York.

Mrs. MALONEY. I have a few practical questions of how that
would happen. The chief financial officers now in the various agen-
cies report to the agency head and they issue public reports. Who
would the chief financial officer in the White House report to?

There is really not a hierarchy. There are 12 separate little of-
fices. Would we then be creating a 13th office of the CFO and
would that CFO respond to whomever?

Mr. MicA. He or she would report to the chief of staff in that
case. As far as the report, the problem is right now you don’t have
the report or the information or the structure in place.

I have no problem with keeping these limited to the White House
or to the congressional committee with oversight. It doesn’t nec-
essarily have to be public on every financial transaction within the
White House. But right now there is no chief financial officer, there
isn’t the structure or the requirement in place that the finances be
conducted in this fashion.

Mrs. MALONEY. The GAO has the authority to audit and report,
and often does on the White House.

Mr. MicA. Here again that is just like the IG that the ch