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FEDERAL INFORMATION POLICY OVERSIGHT

THURSDAY, JUNE 13, 1996

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON GOVERNMENT MANAGEMENT,
INFORMATION, AND TECHNOLOGY,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:30 a.m., in room
2154, Rayburn House Office Building, Hon. Stephen Horn (chair-
man of the subcommittee) presiding.

Present: Representatives Horn, Flanagan, Blute, Maloney,
Owens, Peterson, and Clinger (ex officio).

Staff present: J. Russell George, staff director and counsel; Mark
Uncapher, professional staff member and counsel; Council Nedd
and Mark Brasher, professional staff members; Andrew G. Richard-
son, clerk; Ian Davidson, staff assistant; and Mark Stephenson and
David McMillen, minority professional staff members.

Mr. HORN. Good morning. The Subcommittee on Government
Management, Information, and Technology will come to order, a
quorum being present.

It is a hallmark of a free society that those who are governed
have access to the information within the control of those who gov-
ern. James Madison said it most eloquently when he wrote, “A pop-
ular government without popular information or the means to ac-
quiring it, is but a prologue to a farce or a tragedy, or perhaps
both. Knowledge will forever govern ignorance,” said Madison, “and
a people who mean to be their own governors must arm themselves
with the power that knowledge gives.”

It was in this spirit that three decades ago, Congress passed the
Freedom of Information Act, or, as it is commonly referred to, the
FOIA Act. As the 1966 committee report which introduced the act
stated, the Freedom of Information Act would provide a, “True Fed-
eral public record statute by requiring the availability to any mem-
ber of the public of all the executive branch records described in
its requirements.”

It is noteworthy that the first report issued by the House Com-
mittee on Government Reform and Oversight in this Congress is “A
Citizens’ Guide on Using the Freedom of Information Act and the
Privacy Act of 1974 To Request Government Records.” In the years
since its enactment, the types of information and the format in
which they are maintained have advanced tremendously. The num-
ber of requests which the departments and agencies receive exceeds
600,000 each year. The Federal Bureau of Investigation has a back-
log of 4 years on its responses to FOIA requests. I should know;
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1 was informed of that fact when I sent a letter, knowing this hear-
ing would eventually be coming, seeking information under the act.
We hope to learn from our witnesses this morning how the Free-
dom of Information Act has fulfilled its mandate and their sugges-
tions for improving its implementation.

The subcommittee will hear from Roslyn A. Mazer, the Deputy
Assistant Attorney General in the Office of Policy Development of
the Department of Justice. The Department of Justice has general
oversight responsibility for the Freedom of Information Act.

We will next hear from representatives of the Federal Bureau of
Investigation and the Department of Defense, and, as many of you
are undoubtedly aware, the actions of the FBI have come under fire
when it was revealed that highly confidential records have been
misused by the White House. These records pertained to former
White House staff members from the Reagan and Bush administra-
tions, some of whom have been working on Capitol Hill.

The records were requested in the name of a high White House
official. The FBI seemed to have no problem immediately providing
339 files about which we now know, and there are probably others.
These records were to be reviewed by the employees of the Clinton
administration, seeking derogatory information on the former
White House employees. This is a most serious matter. It will be
handled by the full committee next week. The Privacy Act was en-
acted to prevent this unwarranted intrusion into the privacy of
Americans using information maintained by the Federal Govern-
ment.

In brief, the Privacy Act is designed to prevent Big Brother,
whether President, Presidential aide, Members of Congress, or a
career civil servant, from looking into possible confidential informa-
tion unless there is a legitimate need to know. Dirty politics is not
a legitimate need to know.

The Office of Management and Budget will be brought before
this subcommittee to discuss its oversight of the Privacy Act in the
next few days. The subcommittee will also receive testimony this
morning from representatives of groups which frequently make re-
quests under the Freedom of Information Act.

Our last panel will consist of officials from the General Services
Administration, public interest groups, and private attorneys com-
menting on the effectiveness and implementation of the Govern-
ment in the Sunshine Act and the Federal Advisory Committee
Act.

As with the Freedom of Information Act, the Sunshine Act af-
fords Americans firsthand access to the decisionmaking process of
the Federal Government. The Federal Advisory Committee Act re-
quires the General Services Administration to review the number
of advisory committees in use and to determine whether they are
fulfilling their intended purpose.

I will now ask the gentleman who represents the minority, Mr.
Peterson, if you have an opening statement. If you don’t, we will
glove to Senator Leahy. I know he is pressed for time. But if you

0.

[The prepared statement of Hon. Stephen Horn follows:]
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The Honorable Stephen Horn, Chairman
June 13, 1996

Good morning. The subcommittee will come to order.

It is the hallmark of a free society that those who are governed have access to the
information within the control of those who govern. James Madison said it most eloquently
when he wrote:

A popular Government without popular information or the means of acquiring it. is but a
Prologue to a Farce or a Tragedy or perhaps both. Knowledge will forever govern ignorance,
and a people who mean to be their own governors. must arm themselves with the power
knowledge gives.”

It was in this spirit that three decades ago. Congress passed the Freedom of Information
Act. or as it is commonly referred to. the FOlA. As the 1966 committee report which
accompanied the Act stated the Freedom of Information Act would provide a “true Federal
public records statute by requiring the availability. to any member of the public. of all of the
executive branch records described in its requirements ... .

It is noteworthy. that the first report issued by the House Committee on Government
Reform and Oversight is “A Citizen's Guide on using the Freedom of Information Act and the
Privacy Act of 1974 to Request Government Records.”

In the years since its enactment, the types of information, and the format in which they
are maintained have advanced tremendously. The number of requests which the departments and
agencies receive exceeds SIX HUNDRED THOUSAND (600.000) each year. The Federal
Bureau of Investigation has a backlog of four years on its responses to FOIA requests. I should
know. I was informed of that fact when I sent a letter seeking information under the act. We
hope to learn from our witnesses this morning how the FOIA has fulfilled its mandate. and their
suggestions for improving its implementation.

The subcommittee will hear from Roslyn Mazer. Deputy Assistant Attorney General in
the Office of Policy Development, Department of Justice. The Justice Department has general
oversight responsibility of the Freedom of Information Act. We will next hear from
representatives of the Federal Bureau of Investigation and the Department of Defense. As many
are undoubtedly aware, the actions of the FBI have come under fire when it was revealed that
highly confidential records have been misused. These records pertained to former White House
staff members from the Reagan and Bush administrations -- some of whom have been working

(Over)



on Capitol Hill. The records were requested in the name of a high White House official. The
F.B.I. seemed to have no problem immediately providing the 339 files about which we now
know. These records were to be reviewed by employees of the Clinton administration seeking
“derogatory information” on the former White House employees. This is a most serious matter.
The Privacy Act was enacted to prevent this unwarranted intrusion in the privacy of Americans
using information maintained by the Federal Government. In brief, the Privacy Act is designed
to prevent Big Brother -- whether the President, Presidential aide, or career civil servant -- from
looking into possible confidential information unless there is a legitimate need to know. Dirty
politics is not a legitimate need to know. The Office of Management and Budget will be brought
before this subcommittee to discuss its oversight of the Privacy Act in the next few days.

The subcommittee will also receive testimony this morning from representatives of
groups which frequently make requests under the Freedom of Information Act. Our last panels
will consist of officials from the General Services Administration, public interest groups and
private attorneys commenting on the effectiveness and implementation of the Government in the
Sunshine Act and the Federal Advisory Committee Act. As with the Freedom of Information
Act. the Sunshine Act affords Americans firsthand access to the decision making process of the
Federal Government. The Federal Advisory Committee Act requires the General Services
Administration to review the number of advisory committees in use to determine whether they
are fulfilling their intended purpose.

We thank you ali for joining us. We look forward to your testimony.

Without objection, we are being joined this morning by the Senator from Vermont, Mr.
Leahy. He has devoted a substantial part of his distinguished legislative career to advancing
citizen access to government information. He has requested the opportunity to testify on his bill
S. 1090, the “Electronic Freedom of Information Improvement Act,” a proposal the
subcommittee will consider during tomorrow’s legislative hearing. Senator Leahy’s legislation
is intended to ensure that government records maintained in an electronic format are fully
available under the Freedom of Information Act. Although companion legislation has not yet
been introduced in the House, I share the Senator’s interest in making sure that information
access laws keep pace with changing technology.

We welcome you Senator Leahy.
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Mr. PETERSON. Mr. Chairman, I do have a short statement.

Mr. HORN. Please go ahead.

Mr. PETERSON. Thank you, Mr. Chairman, for holding this hear-
ing today, and first of all I want to thank Senator Leahy for coming
t(f{ testify about his bill, the Electronic Freedom of Information Act
of 1996.

One of the biggest frustrations with the Freedom of Information
Act is that deadlines are rarely met, and I commend Senator Leahy
for working to alleviate this problem, and I especially want to hear
about the provision in his bill that will give Federal access to the
Federal Register and access to records available to the public. And
I look forward to the consideration of this bill in tomorrow’s hear-
ing.

%‘oday we will hear testimony on how effectively Government
agencies and the departments administer the Freedom of Informa-
tion Act, the Privacy Act, the Government in the Sunshine Act, and
the Federal Advisory Committee Act, all vital public laws that give
access to information while protecting the privacy of individual citi-
zens. This is what democracy is all about.

But I ask that we focus our attention on the one part of this, the
Federal Advisory Committee Act, which was passed in 1972 to con-
trol apparently the proliferation of advisory committees and make
them accountable for their existence. And maybe we need to
strengthen the accountability provision, because I am concerned
ab(;)ut the vast number of advisory committees that are in existence
today.

Like a lot of Members of Congress, I am very much interested
in reducing paperwork, reducing the deficit, streamlining Govern-
ment to make it as lean and efficient as possible for the American
taxpayers, and I think we need ta find out why taxpayers have
been burdened with paying $133 million for advisory committees in
1994 and why is it that the cost of advisory committees currently
is estimated to be about $160 million.

I found the 1987 GAO report on advisory committees to be mind-
boggling. Why did we have to have 992 committees with 19,837
people serving on them? I notice that 367 of these committees were
created by agency heads. We should require these agency heads to
make an airtight case to justify the needs of these advisory com-
mittees before the taxpayers have to pay for setting up one more
of these committees.

I think the number of advisory committees apparently keeps
growing. In 1993, we still had 1,236 of them. So I was glad to see
that President Clinton signed an Executive order to eliminate at
least 33 percent of these advisory committees not required by Con-
gress. This drops the number of those committees to 1,088, but I
still think that is too many.

We should make it difficult for an advisory committee to exist
more than 2 years, as the current law allows. I question why they
need to exist that long in a lot of cases. I think they should get the
job done and move on. I think we owe it to the American people
to justify the needs for all of these committees. I hope we will focus
on this because it is a big price tag. And I thank you, Mr. Chair-
man, for holding this hearing and look forward to the testimony.

Mr. HorN. I thank you.
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There will be a brief statement by the ranking minority member.
Then we will get to Senator Leahy. Then we will come back to the
ranking minority member and Mr. Tate of Washington, after you
get a chance to leave for your markup.

Mrs. MALONEY. Good morning and thank you, Mr. Chairman, for
holdings these 2 days of hearings.

Information policy is what democracy is all about. Public access
to Government information, public participation in decisionmaking,
and public accountability for Government officials, these all come
about through our information policy.

I welcome Senator Leahy to this hearing. You have a well-de-
served reputation for public service through protecting the privacy
of the public. You are to be congratulated for the leadership and
perseverance you have shown on the Electronic Freedom of Infor-
mation Improvement Act.

I understand that a number of changes in the bill have been
made to address the concerns of the administration. I would like
to see that version introduced in the House of Representatives, and
I look forward to working with the chairman to see that it happens.

I have a great deal more to say, but I would first like to welcome
you and hear what you have to say and indicate my strong support
for your bill and my willingness to work in the House to help pass
it.

[The prepared statement of Hon. Carolyn B. Maloney follows:]
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FEDERAL INFORMATION POLICY

June 13, 1996

Good morning, and thank you Mr. Chairman for holding these two days of
hearings. Information policy 1s what demaocracy is all about — public access to
government information; public participation in decision making; and public
accountability for government officials. These all come about through our information
policy. | welcome Senator Leahy to this hearing. You have a well deserved reputation
for public service through protecting the rights of the public

You are to be congratulated for the leadership and perseverance you have
shown on the Electronic Freedom of Information improvement Act. | understand that a
number of changes in the bill have been made to address the concerns of the
Administration. | would like to see that version introduced in the House of
Representatives, and | look forward to working with the Chairman to see that it
happens

Information policy 1s the bedrock of an open and accessibie government. The
Paperwork Reduction Act codifies one of the fundamental principles of democracy --
government information belongs to the public information created by government
officrals and pad for by the public should be available to the public at the lowest
possible cost -- the marginal cost of distribution, as the Paperwork Reduction Act says

The Freedom of Information Act complements the Paperwork Reduction Act by
establishing the presumption that ali government documents should be accessible to
the pubkc It s incumbent upon an agency to justify why a document should be
withheld

Arching aver these two laws is the Privacy Act, which guarantees that an
individuals privacy will not be compromised



Together, these laws put in place a system which provides public access to
government information, documents, and the decision process, while at the same time,
protecting individual privacy. Open access is essential in maintaining public confidence
in the government.

This is not to say that the system works perfectly. Even as we speak, agencies,
pressed by reduced funding, are trying to circumvent the pricing guidelines codified in
the Paperwork Reduction Act, so that they can make a profit on electronic access to
government information. This must be stopped.

Senator Leahy’s bill makes much needed improvements in the Freedom of
Information Act. It makes it clear to agencies that the same access must be given to
electronic records as is now given to paper documents.

My War Crimes bill which amends the Freedom of Information Act to make sure
that those who created the atrocities of World War Il cannot hide. Neither of these bills
are in final form, but they move in the right direction.

Credit should also be given to the President for his leadership in moving the
government into the electronic age. One of the most cumbersome parts of the Privacy
Act occurs every two years when the Government Printing Office publishes all of the
lists of agency records printed in the Federal Register. The 1993 version took 5
volumes.

Today, that compilation is available on-line through the Government Printing
Offices Web page. There is a handout on the press tables that explains this system. It
is another example of how the Clinton Administration is working to make real
improvements in public access to government information.

Mr. Chairman, | look forward to these two days of hearings, and | hope we come
out of them with a clear direction for improving government information policy. if we do
our job well here, we can make a significant improvement in our democratic
governmert. If we do not do our job well, we will be robbing the public of the access
they deserve.
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Mr. HORN. Thank you very much.

Now, Senator Leahy, we are delighted to have you here. You
have been a longtime architect of caring about the public and about
citizens’ access to information. So please proceed.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman, and I appreciate the
fact that you and this subcommittee are taking such an active in-
terest, and I was very pleased to hear your statement, Mrs.
Maloney’s statement, and Mr. Peterson’s statement here this morn-
ing.

You know this is not a partisan issue. This is a good government
issue. When we try, as I think the American people want us to do,
to find areas where Republicans and Democrats can come together,
this is one where we should.

We are talking about maintaining access to Federal agency
records, and the access should be the same whether they are on a
piece of paper or on a computer hard drive. The Freedom of Infor-
mation Act is one of the most significant tools that we have to
know what our Government is about, and in the 22 years I have
been here in the Senate, it seems that this is something that I have
worked on virtually every year to try to find ways to improve it.
Look what we have gotten out of it.

In the past few months, records released in FOIA have revealed
FAA actions about ValuJet before the May 11 jet crash in the Ever-
glades, revealed the Government’s treatment of South Vietnamese
commandoes who fought in a CIA-sponsored army in the early
1960’s, revealed the high salaries paid to independent counsels, re-
vealed the unsafe lead content of D.C. tap water, and revealed the
types of tax cases that the IRS recommends for a criminal prosecu-
tion.

We have also seen in the 30 years since FOIA became law, that
technology has dramatically changed on how we handle informa-
tion. When I go home on weekends, as I will this weekend, to my
farmhouse in Middlesex, VT, I no longer carry a big briefcase with
me. I have a little laptop up there, and I will sit in the living room,
and I will type on that, and if I need a file from my office, I will
just pull it up on my laptop. But that is the way we keep records.

But unfortunately, as one analyst said, Federal agencies remain
confused about how they should respond to FOIA requests seeking
electronic records. One Federal information officer said a lot de-
pends upon what Congress does. We are not going to take the leap
when Congress hasn’t acted yet; we wouldn’t want to. We want
guidance, and we want to be consistent. Well, let’s give them that
guidance. We set that consistency. There isn’t a single Government
agency that doesnt use electronic filing, so let’s update the FOIA
to address those issues.

We need to make clear that the FOIA is not just a right to know
what is on paper records, but it applies equally to what is on elec-
tronic records. Senators Brown, Kerry, and I sponsored legislation
to mandate under the FOIA that agencies use technology to make
Government more accessible.
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We recognized the responsibility of access here in the Govern-
ment and Congress when we passed the GPO access law requiring
on-line access to Government publications and the Federal Reg-
ister. The House initiated the Thomas system for on-line access to
legislation, and I certainly find on my own Web page that people
make use of that a great deal.

But I would like to highlight some of what the bill would accom-
plish. First, it would require agencies to provide records in a re-
quested format whenever possible. This runs counter to the view of
most agencies, who think they should determine what format
records should come out in, not what the requester asks.

The bill would address the biggest single complaint that people
have with FOIA requests: delays in getting a response. For some
agencies, those delays can stretch to 2 years. Well, depending upon
what you are asking for, a delay of that nature might mean no ac-
cess at all because the information you seek, if you have to wait
a year, have to wait 2 years, can well be useless by the time you
get it.

And such routine failure to comply with the statutory time limits
is bad for the morale in the agencies and breeds contempt by citi-
zens who expect Government officials to abide by, not routinely
break, the law.

Speaker Gingrich and I do agree on some things on occasion, 1
must say, Mr. Chairman, usually to his surprise but to our joint
pleasure. He strongly indicated his support for the goals of this leg-
islation. He said, “My position will be that I favor any set of
records which would be, in fact, available if they were in print
being available if they were electronic because they are, for all
practical purposes, of the same record. My bias is absolutely in
favor. The electronic information is the same as printed informa-
tion, and therefore you ought to have the same rights.”

I agree with the Speaker, and, as I said, this is not a partisan
issue, it is a good government issue. It shouldn’t make any dif-
feren((i:e if we have Democratic legislation or Republican legislation;
let’s do it.

In closing, let me say this: One commentator has said that these
amendments of the FOIA have become as much of an annual tradi-
tion as the Cherry Blossom Festival. I enjoy the Cherry Blossom
Festival, and I enjoy tradition, but this is a tradition that should
stop. We shouldn’t have to keep upgrading FOIA. Let’s do it once
and for all. We are in the electronic age. Let’s reflect the fact that
the Government and access by the citizens to this Government are
also available in the electronic age.

Thank you, Mr. Chairman.

[The prepared statement of Hon. Patrick Leahy follows:]
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I am glad to be here today to talk about maintaining public
access to Federal agency records, whether those records are on
paper or on a computer hard drive.

This is a good government issue, not a partisan one.

The Freedom of Information Act is one of the most
significant tools Americans have to inform themselves about what
their government is doing--or not doing. As President Johnson
said in 1966, when he signed the Freedom of Information Act into
law: "This legislation springs from one of our most essential
principles: A democracy works best when the people have all the
information that the security of the Nation permits."

Just in the past few months, records released under the FOIA
have revealed FAA actions against Valuejet before the May 11
crash in the Everglades, the government'’s treatment of South
Vietnamese commandos who fought in a CIA-sponsored army in the
early 1960’s, the high salaries paid to independent counsels, the
unsafe lead content of D.C. tap water, and the types of tax cases
that the IRS recommends for criminal prosecution.

In the thirty years since the Freedom of Information Act
became law, technology has dramatically altered the way
government handles and stores information. Gone are the days
when agency records were solely on paper stuffed into file
cabinets. Instead, agencies depend on personal computers,
computer databases and electronic storage media, such as CD-ROMs,
to carry out their mission.

Nevertheless, according to one analyst, “Federal agencies
remain divided and confused about how they should respond to FOIA
requests seeking electronic records.” One federal information
officer is quoted in a recent article saying, “A lot depends on
what Congress does. We’'re not going to take the lead when -
Congress hasn’t acted yet. We wouldn’'t want to. We want
guidance and we want to be consistent. We wouldn’t want to set
the government’s policy on our own.”

We need to update the FOIA to address new issues related to
agency reliance on computers. We need to make clear that the
FOIA is not just a right to know what’s on paper law, but that it

senator_leahy @leahy.senate.gov

http://www.senate.gov/” leahy/
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applies equally to electronic records.

Senators Brown, Kerry and I have sponsored legislation to
amend the FOIA so that agencies use technology to make government
m@ere accessible and accountable to its citizens. The Senate
recognized the need to update the FOIA in the last Congress by
passing an earlier version of this legislation, which
unfortunately died in the House.

Storing government information on computers should actually
make it easier to provide public access to information in more
meaningful formats. For example, people with sight or hearing
impairments generally have had enormous difficulty getting
information in a useable format. Special computer programs can
translate electronic information into braille or large print or
synthetic speech output. Access to government information in an
electrenic format that can be run through these special programs
can make access a reality for them.

Electronic reccrds make it possible to provide dial-up
access to any citizen who can use computer networks, such as the
Internet. Those Americans living in the remotest rural area in
Vermont, or in a distant State far from the agency public reading
room here in Washington, D.C., should be able to use computer
networks to get direct access to the warehouse of unclassified
information stored in government computer banks.

Congress recognized the importance of such access when it
passed the GPO Access law requiring on-line access to important
government publications, such as the Federal Register, the
Congressional Record and other documents put out by the
Government Printing Office. The House also initiated the THOMAS
system this Congress so that American could get on-line access to
legislation and activity happening here.

Ensuring public access to electronic government records is
not just important for broader citizen access. The government is
probably the largest single producer and c¢ollector of information
in the United States. All this government information is a
valuable commodity and a national resource that commercial
companies pay for under the FOIA, add value to, and then sell--
creating jobs and generating revenue in the process. It is
important for our economy and for American competitiveness that
access to that resource in electronic form be available. The
electronic FOIA bill would contribute to our information economy.

I would like to highlight some of what this bill would
accomplish. First, it would require agencies to provide records
in a requested format whenever possible. This runs counter to
the current view of most agencies surveyed in 1994 that they, not
the requester, have the right to choose the format in which
information was released.

Second, the bill would alsoc force agencies to assess how new
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computer systems will enhance agency FOIA operations before
systems are installed that impede access.

Third, the bill would encourage agencies to increase on-line
access to government informaticn, including the records agencies
currently put in their public reading rooms.

Finally, the bill would address the biggest single complaint
of people making FOIA requests: delays in getting a response. For
some agencies, the delays can stretch to over two years. Long
delays in access can mean no access at all.

Because of these delays, writers, students and teachers and
others working under time deadlines, have been frustrated in
using FOIA to meet their research needs. Taxpayers foot the bill
for the collection and maintenance of this information and should
get prompt access upon request.

The current time limits in the FOIA are a joke. Few
agencies actually respond to FOIA requests within the 10-day
limit required in the law. Such routine failure to comply with
the statutory time limits is bad for morale in the agencies and
breeds contempt by citizens who expect government officials to
abide by, not routinely break, the law.

The bill would help agencies comply with the law’'s time
limits in a number of ways. First, the bill would double the
ten-day statutory time limit to twenty days to give agencies a
more realistic time period for responding to FOIA requests.
Second, the bill would encourage agencies to make more
information available on-line and to use better record management
techniques, such as multi-track processing, publishing a general
index of prior-released records to avoid new searches, and making
available those documents that are the subject of multiple FOIA
requests.

The electronic FOIA bill would make important progress in
requiring agencies to technology to make government more
accessible and accountable to our citizens. Both Vice President
Gore and Speaker Gingrich have strongly indicated their support
for the goals of this legislation. When he was asked about the
Leahy-Brown bill in April, the Speaker said:

“My position will be that I favor any set of records,
which would be in fact available if they were in print,
being available if they were electronic, because they
are for all practical purposes the same record... My
bias is absolutely in favor of the notion: Electronic
information is the same as printed information, and
therefore you ought to have the same rights.”

Over the past few weeks, OMB has worked constructively with
us to make sure this legislation will work at a time of shrinking
budgets and agency resources. The American people do not need or
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want just an empty promise of better access. I have attached to
my statement a copy of the revised legislation, with a section-
by-section summary, for the consideration of this Subcommittee.

I am aware that some people contend that Congress should do
nothing -- nothing to help solve the endemic delay problems,
nothing to ensure that electronic information is available to
citizens on the same basis as information in paper files, and
nothing to help fulfill the promise of increased government
access to agency records. I reject those naysayers.

One commentator has said that these amendments to the FOIA
“have become as much an annual Washington tradition as the Cherry
Blossom Festival.” I enjoy tradition as much as the next fellow,
but its time to put a stop to this one and enact this
legislaticn.
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Mr. HORN. Well, we appreciate your comments. We agree with
you completely. You can be sure that every agency witness that we
have before us, we will be pursuing implementation: Did they ask
for the resources? Who has turned them down? Was it OMB? Was
it the President? Was it the Congress?

I think it is unconscionable when I hear that the FBI has a 4-
year wait, and it makes no sense to me. It is another way to duck
implementation of the law. We will be pursuing that. Let me ask
you what you think the greatest barrier is you see to citizen access
to Government records. What do you regard, based on your experi-
ence, as the greatest barrier?

Senator LEAHY. Just knowing how to do it, and do it easﬂy A
lot depends on the agency, and we have some agencies that are
very, very good at responding and others that can balance the an-
gels on the head of a pin when they look at what you want. If you
want to go through a bureaucratic tangle, they can stop you, be-
cause they are going to say to the average citizen, “You didn’t ask
specifically for this.” That is not the way it should be.

If agencies really want people to know what they are doing, it
means that they are going to know about mistakes as well as the
things they do right. If an agency does something right, they are
going to send a press release out; they don’t want you to know
about the mistakes. It can be done very easily electronically. It is
probably going to be the best way.

We have a whole new generation coming along that knows how
to use computers, knows how to use the search methods, and they
should be allowed to. You are talking about delays. If you were the
Cabinet official that ran that agency, and you said, “Look, we have
got this real big political issue coming up; I want—by 2 o’clock this
afternoon, I want all the information on such-and-such,” you know
you are going to have it. Well, if it could be done that quickly for
you as a Cabinet member, why can’t probably a much simpler re-
quest for Mr. Horn’s citizen be answered just as quickly?

Mr. HORN. You are absolutely correct. That is what our aim
ought to be, your legislation, our legislation, and whatever we fi-
nally figure out between the two bodies.

Would the ranking minority member have a question or two she
wants to ask before the Senator leaves?

Mrs. MALONEY. Thank you, Mr. Chairman.

You mentioned in your testimony that delayed access to informa-
tion is almost the same as not having any access at all, and I
would like to ask you, would you support requiring agencies to in-
clude in their annual reports statistics on the number of requests
completed, the median time to complete the total number of pend-
ing requests, so that we could keep track of how many requests are
out there and whether they are being met or not? Would you sup-
port that?

Senator LEAHY. I would, and the fact they are doing it electroni-
cally, it is going to be really easy to do that.

rankly, I serve on the Appropriations Committee. A number of
different agencies come before the various subcommittees. If I was
an agency head, I would like to come in and say, “We have got this
number of requests, and we were this slow answering them be-
cause we don’t have the resources. Would you help us?”
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I have a feeling that the vast majority of members on the com-
mittees and subcommittees in both parties would say, “Sure, we
will help you on that,” because, one, we are not talking about that
much money, to begin with, but it is the easiest way to do it.

The other thing, you know what you are going to find. You are
going to find, with the same resources, some departments answer
these questions much, much faster than others, and it is usually
the mind set of the department itself whether they want the an-
swers made, and that I found in both Republican and Democrat ad-
ministrations.

Mrs. MALONEY. When I speak to the agencies, their response,
when I ask, “Why is there that backlog? Why can’t you process it?”
They say, “We just dont have the resources, and we have other
more important things to do, and we just cannot handle it.”

What kind of increase in personnel and budget do you think is
needed to keep up with the current rate of requests, and, in the
absence of further resources, what would you recommend to im-
prove the processing of FOIA requests?

Senator LEAHY. It would depend upon the particular agency. You
may have an agency that has handled a lot of classified material:
the CIA, FBI, Department of Defense. They are going to require
more time to make sure they are also not passing out governmental
secrets. By contrast, at the Department of Agriculture, you should
basically be able to pull up something very, very easily.

I have in this bill—we have a lot of things, multitrack processing,
record management techniques, and a number of other things that
will help make it a lot easier for them. But I would contend that
all of this will be much faster if they go—in the electronic era.
They don’t have somebody going down trying to pull out huge
stacks of paper. .

Mrs. MALONEY. Some people are concerned about your definitio
of record in your bill, and some of the critics of the bill say this
definition would actually block access to some Government data
bases. How would you answer that criticism?

Senator LEAHY. It is certainly not the intent. We have worked—
Senators Brown, Kerry, and I have worked very hard on this. If
somebody has a better definition, certainly I will be happy to work
with them on that. We wanted to make it—we want to design it
always to err on the side of more access than less access. If some-
body has a better definition, I will be happy to applaud it and join
it.

Mrs. MALONEY. Very well.

Mr. HorN. I yield to Mr. Tate, the gentleman from Washington,
for a question or two, then go to Mr. Peterson for a question or two.
Then you are home free.

Mr. TATE. I would like to commend the Senator on the Internet
caucus and on this particular legislation.

One of the things, at least from my perspective, to make Govern-
ment more accountable is to make it more accessible. I think you
have taken a lead on that and should be commended. One com-
plaint, though, is just the long delays. It is great that it is acces-
sible. If it takes me a year to get it, what specifically in the bill
will address that, help the average citizen that lives out in the
Ninth District of Washington if they want to get information on the
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Department of Education, for example, and they have a computer
at gome? How will this affect their lives, and how will they get the
information more quickly?

[The prepared statement of Hon. Randy Tate follows:]



18

OPENING STATEMENT OF REP. RANDY TATE ON
FEDERAL IN P Y OV
JBCOMMITTEE ON ERNMENT MANAGEMEN
INFORMATION AND TECHNOLOGY

JUNE 13, 1996

First of all, I want to thank Chairman Horn for his
leadership in arranging these two days of hearings on
federal information policy and the Electronic Freedom of

Information Act (EFOIA).

As Chairman of the Subcommittee on Government
Management, Information and Technology, you have served
on the front lines in our efforts to improve the efficiency and

responsiveness of government operations.
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In a March 21st letter to the distinguished Chairman, I

—

and five of my Republican colleagues on the House

Government Reform and Oversight Committee urged House

consideration of EFOIA and I am delighted to be a part of
R ——

these hearings today

/ Opening the work of the federal government to the
watchful and vigilant eyes of the American public is an effort
that both parties and the Administration can and should
embrace wholeheartedly./The distinguished Senator from

<

Vermont, Mr. Leahy, is to be commended for his committed

work with his colleague, Sen. Hank Brown of Colorado.
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The Freedom of Information Act was enacted in 1966 in

order to provide the public with a presumptive and clear

right of access to government information.

In the thirty years since the implementation of the

original Freedom of Information Act, our nation has

witnessed enormous technological advances. The laptop

computer, cellular phone, fax and internet are just a few of

p—

the technological achievements that have brought us into the

information age.

It is only fitting that we now work to use modern day

technology to deliver common-sense efficiency and

government accountability to the American people.
SR
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EFOIA would require the use of on-line technology by
government agencies to make information readily accessible

to the American public.

Parents in my hometown of Puyallup, Washington who
want to see the latest regulations, opinions, and policy
statements issued by the Department of Education would be
able to sit in the comfort of their home -- turn on their
computer -- click onto the internet -- and download the
relevant information ---- all before putting their children to

bed.
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EFOIA will successfully harness the benefits of
computer technology and deliver to the average citizen
increased government efficiency, accessibility, and

responsiveness.

Openness, efficiency and accountability. These are the

qualities that the people expect of their government and that

the government should expect of itself.

The Freedom of Information Act turns thirty this year --
it’s time to bring the law into the modern information age,
using cutting edge technology to deliver cutting edge service
to the American people. We in Congress, as their public

servants, should aspire to nothing less.
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I am confident that these hearings will underscore the
need to modernize the public’s access to government
information and will result in the passage of a much needed

Electronic Freedom of Information Act.
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Senator LEAHY. It doubles the time to 20 days for an initial de-
termination. Then that helps the agencies. So the quid pro quo is
that it encourages agencies to put a lot more of this information
on-line.

It does have a lot of ways to track multiple requests. They claim
this delays processing. They will be able to respond to the multiple
requests, answer them all at the same time, and do it in a way,
too, in looking at where the costs are going to go to make the
costs—I am trying to think of the best way—realistic.

Right now a lot of them will refuse, saying the costs are too
much, and they will delay. For that we have some pretty strict
time limits in here, and we have the ability to pay for what is re-
quested so they will move further.

The full impetus of it is to put the pressure on the agencies to
respond, but if it is electronic, it is going to be done much faster.

You know, Mr. Tate, you are one who is computer literate. A lot
of us went kicking and screaming from the quill pen age. I find out
when I pick up my computer, I can use various search engines and
go through very, very quickly, very quickly, including my own e-
mail, and I know that the same thing would have taken me a day
in the past and I wouldn’t have done it. Now I do it in 2 or 3 sec-
onds.

Why not require it here? If we have electronic access, there will
really be no excuse for delay. Then the Congress can require it.

What we were saying about having a report each year for the
agencies—how many FOIA requests did they get? How long did it
take? That in the long run, that would do more to make this work
than anything else, because if you have agencies—and there will be
those that comply very, very quickly and who have it on the Fed-
eral page, the Post, or whatever, a comparison of who complied or
who didn’t, you know it is going to bring the pressure.

Mr. TATE. Thank you.

I yield back my time.

Mr. HORN. The gentleman from Minnesota, gentleman from Mas-
sachusetts. Let me just ask one final question, and that is, How
much emphasis or priority should we give members of the media
who are working on stories of public interest that can’t be held up
for 1 year or 2 years or whatever? Does your bill address that prob-
lem?

Senator LEAHY. Actually, everybody should have a priority. I
don’t know exactly how to answer that question, Mr. Chairman. I
would hope that a priority is given to anybody who asks, because
really the delays—in most instances, the delays made are not real.
I mean—well, the delay is real, but the reasons are not real for it.

I would hope that the media has very good access, because I
found in my 22 years here many times issues that come to my at-
tention and whatever oversight committee I am on came via the
media, not via my work or anybody else’s work. But there are cer-
tain compelling circumstances, and the legislation will give expe-
dited procedures for that. But I think we have to acknowledge the
fact in the Congress, many, many times problems that we have got-
ten legitimately involved in came to our attention first through the
media, not through constituents, not through our own work.
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Mr. HoRN. I agree with you, and we will see if we can’t do some-
thing about that on a joint basis.

T}llla.nk you very much for coming over and sharing your thoughts
with us.

Senator LEAHY. It is a privilege to be here. Thank you, Mr.
Chairman.

[The prepared statement of Hon. Michael P. Flanagan follows:]
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M
Statement of Rep. Michael P. Flanagan/of ‘Iihois
Government Management Information and Technology Subcommittee
Oversight of Federal Information Policy
9:30 AM 2154 RHOB

OPENING REMARKS

Mr. Chairman, | would like to thank you for calling this hearing today to
address the effectiveness of Federal departments and agencies’
administration of Federal Information Policy including the Freedom of

Information Act and the Privacy Act.

The Freedom of Information Act was enacted 30 years ago to establish the
public’s right to obtain existing records of Federal departments and
agencies. Under the current law, anyone requesting information from a
Federal department is not required to illustrate a need or reason for
obtaining the information -- even if the person requesting the information is
not a citizen of the United States. With certain exceptions, such as
information pertaining to national defense, confidential business
information or information which would violate a person’s privacy -- Federal

departments must comply with the Freedom of Information Act.
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This compliance creates a great burden on the agencies to fulfill requests
in a timely manner. it is not unheard of for a citizen to request their own
FBI file and have to wait years to attain it or correct it. A lack of staff, lack
of prioritizing guidelines for requests and a lack of departmental resources
to fulfill the requests only compound these problems. It is for this reason,
that we must review the management and administration techniques of
departments and agencies to see what changes can be made to remove

the obstacles people requesting information face.

However, it is very important that in the oversight of the Freedom of
Information Act, to abide by the Privacy Act of 1974. It is the right of all
citizens of the United States to be protected from unwarranted invasions of
their privacy especially if the information is derived from collection or
disclosure by a Federal agency. Ironically, the full Committee on
Government Reform and Oversight may now be faced with investigating
violations of the Privacy Act by the White House in connection with
requesting personal FBI files on law-abiding citizens of the United States.
The Privacy Act specifically states information which can not be disclosed

as, “any item, collection, or grouping of information about an individual that
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is maintained by an agency including, but not limited to, his education,
financial transactions, medical history, and criminal or employment history
and that contains his name, or the identifying number, symbol, or other
identifying particular assigned to the individual, such as a finder of voice
print of photographs”. Did the files requested and reviewed by the White
House not fail under the Privacy Act? Was the language of the Act not
explicit enough to ensure the rights of privacy for citizens of the United

States?

It is imperative that the United States Government continue the policy of
openness toward information within its control. However, as technology
moves forward, the laws and regulations of the Freedom of Information Act
and the Privacy Act must also move forward -- fulfilling requests in a more
timely manner while still protecting the privacy of others. Mr. Chairman,

again | thank you for calling this hearing and look forward to the testimony.
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Mr. HorN. We will now go to the second panel. We have Ms. Ros-
lyn A. Mazer, Deputy Assistant Attorney General, Office of Policy
Development of the Department of Justice.

And I might say, Ms. Mazer, we have a tradition on all sub-
committees of Government Reform and Oversight of swearing wit-
nesses, so please raise your right hand.

[Witness sworn.]

Mr. HORN. We will note that the witness has affirmed, and we
will note that when questions are asked and we ask for a followup
in writing, the oath still applies to you and all other witnesses.

So please proceed.

STATEMENT OF ROSLYN A. MAZER, DEPUTY ASSISTANT AT-
TORNEY GENERAL, OFFICE OF POLICY DEVELOPMENT, DE-
PARTMENT OF JUSTICE

Ms. MAZER. Mr. Chairman and members of the subcommittee,
good morning. I am pleased to be here to address the Department
of Justice’s role in administering the Freedom of Information Act,
the principal statute governing public access to Federal Govern-
ment records and information. This statute, which has now been in
effect for nearly 30 years, has become an essential part of our
democratic system of government, a vital tool for learning about
the Government’s operations and activities.

As you know, under the FOIA, the Department of Justice encour-
ages agency compliance with the Freedom of Information Act, and
this responsibility is discharged on a day-to-day basis by the De-
partment’s Office of Information and Privacy. Within the Depart-
ment of Justice, each component bears the responsibility of re-
sponding in the first instance to FOIA requests for its own records.
The Office of Policy Development provides policy guidance to the
Attorney General on ways to improve the Department’s perform-
ance of its responsibilities, including measures to enhance account-
ability of those who process FOIA requests, improve timeliness,
and, fundamentally, to get more information out to the public.

During the past 3 years, under the leadership of President Clin-
ton and Attorney General Janet Reno, the Department of Justice
has taken steps to reinvigorate FOIA throughout the executive
branch. In October 1993, President Clinton and Attorney General
Reno issued statements of new FOIA policy to the heads of all Fed-
eral Departments and agencies. President Clinton called upon all
agencies to “take a fresh look at their administration of the act” in
accordance with new standards for FOIA administration set forth
in an accompanying memorandum from Attorney General Reno.

In turn, Attorney General Reno’s FOIA memorandum established
higher standards of Government openness under the FOIA that
apply both in FOIA litigation and at the administrative level. The
essential elements of this FOIA policy are: One, an overall pre-
sumption of disclosure that is applied to decisions made on the use
of FOIA exemptions; two, a specific foreseeable harm standard gov-
erning the Department’s decision on whether to defend an agency’s
use of a FOIA exemption in court; and, three, an accompanying em-
phasis on making discretionary disclosures of exempt records or in-
formation whenever possible under the act.
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The Attorney General ordered a review of the merits of all FOIA
litigation cases as measured against these disclosure standards,
which has led to the disclosure of much additional information
under the act.

The Department of Justice has taken specific steps to energize
FOIA in accordance with these policies. For example, the Depart-
ment has taken the lead among Federal agencies in establishing a
new mechanism for affording expedited access under the FOIA to
the Department’s records. In 1994, it expanded its expedited access
policy to include requests in which there is widespread media inter-
est in the records and which involve “possible questions about the
Government’s integrity which affect public confidence.” Under this
policy, which is implemented through the Office of Public Affairs,
the Department of Justice has expedited FOIA requests involving
a number of high-profile matters such as the FBI's negotiations
with the Branch Davidians at Waco.

Similarly, in order to promote Government openness and ac-
countability, the Department in 1993 initiated a policy of automati-
cally disclosing public summaries of attorney misconduct investiga-
tions that are conducted by our Office of Professional Responsibil-
ity, regardless of whether formal FOIA requests are made for those
investigative files. In fact, our Office of Public Affairs now employs
a regular practice, which we recommend to other Federal agencies,
of trying to anticipate public demands for Department of Justice
records in an effort to make information available without encum-
bering the FOIA process. And in order to improve the efficiency of
the FOIA process itself, as well as agency accountability, Attorney
General Reno has established new and expanded performance
standards that now apply to all Department employees whose work
supports FOIA administration, including line attorneys and others
yvhos<ii review of FOIA requests is essential before a final decision
is made.

The Department has also sponsored a National Performance Re-
view laboratory to develop an automated FOIA processing system—
making good use of new technology—and to infuse principles of
customer service throughout the processes of FOIA administration.
In this same vein, the Department has reviewed all of its standard
forms and correspondence formats used in its administration of the
act, making improvements in both content and tone, and it has as-
sisted other agencies who are following our lead in that regard.

On a day-to-day basis, the Department of Justice promotes Gov-
ernment openness and encourages proper compliance with the
FOIA throughout the executive branch. Through its Office of Infor-
mation and Privacy, the Department provides extensive consulta-
tion and advisory assistance to all Federal agencies on a wide
range of FOIA-related matters; it conducts a full range of FOIA-
training programs for all agencies throughout the year; and it is-
sues policy guidance to agencies through its quarterly FOIA Up-
date publication and its annual “Justice Department Guide to the
Freedom of Information Act.”

These Governmentwide policy activities are described in greater
detail in the “Description of Department of Justice Efforts to En-
courage Agency Compliance With the Act” which is a part of the
Department’s annual report to Congress, the most recent copy of
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which is attached. Through these efforts, the Department contin-
ually strives to improve the delivery of FOIA services to the public
and to assist all Federal agencies in meeting their statutory re-
sponsibilities as best as possible with limited administrative re-
sources.

In closing, Mr. Chairman, the Department of Justice works hard
to fulfill its responsibilities under FOIA. In 1995 it received
133,000 FOIA and Privacy Act requests and responded to about
126,000 requests using the equivalent of 627 full-time employees at
a cost of over $36 million.

The number of requests has grown exponentially in recent years.
For example, since 1987 the number of requests has more than
doubled.

Next month we celebrate the 30th anniversary year of the
FOIA’s enactment. As President Johnson observed when he signed
the act on July 4, 1966, “A democracy works best when the people
have all the information that the security of the Nation permits.”
FOIA embodies our Nation’s commitment to President’s Johnson’s
pledge. We therefore look forward to continuing to work with the
subcommittee to make FOIA work better.

I would be pleased to address any questions that you or any
other member of the subcommittee might have on this subject.

{The prepared statement of Ms. Mazer follows:]
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ROSLYN A. MAZER
DEPUTY ASSISTANT ATTORNEY GENERAL
OFFICE OF POLICY DEVELOPMENT

Mr. Chairman and Members of the Subcommittee:

I am pleased to be here this morning to address the
Department of Justice's role in administering the Freedom of
Information Act (FOIA), 5 U.S.C. § 552 (1994), the principal
statute governing public access to Federal Government records and
information. This statute, which has now been in effect for
nearly thirty years, has become an essential part of our
democratic system of government -- a vital tool for learning

about the government's operations and activities.

As you know, under the FOIA, the Department of Justice
encourages agency compliance with the Freedom of Information
Act,l and this responsibility is discharged on a day-to-day
basis by the Department's Office of Information and Privacy.
Within the Department of Justice, each component bears the
responsibility of responding in the first instance to FOIA
requests for its own records. The Office of Policy Development
provides policy guidance to the Attorney General on ways to
improve the Department's performance of its responsibilities,
including measures to enhance accountability of those who process
FOIA requests, improve timeliness, and, fundamentally, to get

more information out to the public.

1 see 5 U.S.C. § 552(e).
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bDuring the past three years, under the leadership of
President Clinton and Attorney General Janet Reno, the Department
of Justice has taken steps to reinvigorate FOIA throughout the
Executive Branch. In October 1993, President Clinton and
Attorney General Reno issued statements of new FOIA policy to the
heads of all Federal departments and agencies. President Clinton
called upon all agencies to "take a fresh look at their adminis-
tration of the Act" in accordance with new standards for FOIA
administration set forth in an accompanying memorandum from

Attorney General Reno. 2

In turn, Attorney General Reno's FOIA Memorandum
established higher standards of government openness under the
FOIA that apply both in FOIA litigation and at the administrative
level. The essential elements of this FOIA policy are: (1) an
overall “"presumption of disclosure" that is applied to decisions
made on the use of FOIA exemptions; (2) a specific "foreseeable
harm" standard governing the Department's decision on whether to
defend an agency's use of a FOIA exemption in court; and (3) an
accompanying emphasis on making "discretionary disclosures" of

exempt records or information whenever possible under the act.?

2 president's Memorandum for Heads of Departments and
Agencies Regarding the Freedom of Information Act, 29 Weekly
Comp. Pres. Doc. 1999 (Oct. 4, 1993) (copy attached), reprinted
in FOIA Update, Summer/Fall 1993, at 3.

3 Attorney General's Memorandum for Heads of Departments
and Agencies Regarding the Freedom of Information Act (Oct. 4,
1993), reprinted in FOIA Update, Summer/Fall 1993, at 4-5 (copy
attached).
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The Attorney General ordered a review of the merits of all FOIA
litigation cases as measured against these disclosure standards,
which has led to the disclosure of much additional information

under the Act.

The Department of Justice has taken specific steps to
energize FOIA in accordance with these policies. For example,
the Department has taken the lead among Federal agencies in
establishing a new mechanism for affording expedited access under
the FOIA to the Department's records. 1In 1994, it expanded its
expedited access policy to include requests in which there is
widespread media interest in the records and which involve
"possible questions about the government's integrity which affect
public confidence." Under this policy, which is implemented
through the Office of Public Affairs, the Department of Justice
has expedited FOIA requests involving a number of high-profile
matters such as the FBI's negotiations with the Branch Davidians

at Waco.

Similarly, in order to promote government openness and
accountability, the Department in 1993 initiated a policy of
automatically disclosing public summaries of attorney misconduct
investigations that are conducted by our Office of Professional

Responsibility -- regardless of whether formal FOIA requests are

4 office of Information and Privacy Memorandum of Feb. 1,
1994 (copy attached), excerpted in FOIA Update, Spring 1994, at
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made for those investigative files.® 1In fact, our Office of
Public Affairs now employs a regular practice (which we recommend
to other Federal agencies) of trying to anticipate public demands
for Department of Justice records, in an effort to make
information available without encumbering the FOIA process.®

And in order to improve the efficiency of the FOIA process
itself, as well as agency accountability, Attorney General Reno
has established new and expanded performance standards that now
apply to all Department employees whose work supports FOIA
administration -- including line attorneys and others whose
review of FOIA requests is essential before a final decision is

made.”’

The Department has also sponsored a National
Performance Review laboratory to develop an automated FOIA-
processing system -- making good use of new technology -- and to
infuse principles of customer service throughout the processes of

FOIA administration.® 1In this same vein, the Department has

5 see id. (citing Deputy Attorney General Memorandum of Dec.
13, 1993) (copy attached).

6 see FOIA U date, Winter 1995, at 1-2 (describing Justice
Department practices of "affirmative" information disclosure)
(copy attached).

7 see FOIA Upd te, Fall 1995, at 1 (describing new FOIA-
related work-performance standards and offering them as models
for use by other Federal agencies) (copy attached).

8 See FOIA Update, Winter 1996, at 1-2 (describing National
Performance Review "FOIA Lab" activities regarding automated
processing); FOIA Update, Summer 1994, at 6 (describing NPR FOIA-
related customer-service activities) (copy attached).
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reviewed all of its standard forms and correspondence formats
used in its administration of the Act, making improvements in
both content and tone -- and it has assisted other agencies who

are following our lead in that reqard.9

On a day-to-day basis, the Department of Justice
promotes government openness and encourages proper compliance
with the FOIA throughout the Executive Branch. Through its
Office of Information and Privacy, the Department provides
extensive consultation and advisory assistance to all Federal
agencies on a wide range of FOIA-related matters; it conducts a
full range of FOIA-training programs for all agencies throughout
the year; and it issues policy guidance to agencies through its
quarterly FOIA Update publication and its annual "Justice
Department Guide to the Freedom of Information Act." These
government-wide policy activities are described in greater detail
in the "Description of Department of Justice Efforts to Encourage
Agency Compliance with the Act" (which is a part of the
Department's annual report to Congress), the most recent copy of
which is attached. Through these efforts, the Department
continually strives to improve the delivery of FOIA services to
the public and to assist all Federal agencies in meeting their
statutory responsibilities as best as possible with limited

administrative resources.

% see FOIA U date, Spring 1994, at 1 (advising all Federal
agencies to conduct such a "FOIA Form Review") (copy attached).
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Next month we celebrate the thirtieth-anniversary year
of the FOIA's enactment. As President Johnson observed when he
signed the Act on July 4, 1966, "a democracy works best when the
people have all the information that the security of the Nation
permits."10 FOIA embodies our nation's commitment to President's
Johnson's pledge. We therefore look forward to continuing to

work with the Subcommittee to make FOIA work better.

I would be pleased to address any questions that you or

any other Member of the Subcommittee might have on this subject.

10 statement of President Johnson upon Signing Pub. L. 89-
487 (July 4, 1966), reprinted in Attorney General's Memorandum_ on
the Public Information Section of the Administrative Procedure
Act at ii (June 1967).
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Mr. HORN. Well, we thank you very much for your general testi-
mony. Let me pursue a few questions.

I have no doubt that your office does a fine job on policy develop-
ment as related to the Freedom of Information Act. What concerns
me is the opportunity for bureaucracies, either through the pres-
sure of other business or whatever, downgrading the need to meet
both citizen, congressional, and media inquiries. And I wondered,
to what degree do you see that as a role of your office to look
around the executive branch and see how effectively each agency,
bureau, department, however it is administered, is being respon-
sive to this act, and do you have data on that?

I would like to, for example, find out which Department has the
longest delays, which bureau, agency, so forth. Do you collect that
type of data?

Ms. MAZER. The Department has certain responsibilities, though
they are limited, in overseeing FOIA administration throughout the
Government. Under the act, as you know, we do have the respon-
sibility to encourage compliance with the act. Let me tell you the
ways in which we do that and try to respond to your question.

Through the Office of Information and Privacy, extensive train-
ing is conducted each year, dozens of training programs are held
with every level of FOIA officials throughout the Government.
These training programs update FOIA officers on how to conform
to the new administrative standards. They also encourage, for ex-
ample, aggressive negotiation with requestors to reduce the
amount of information, on the scope of information that is re-
quested.

This is one of the most important initiatives that our training
folks encourage because many requestors, be they media requestors
or members of the general public, ask for the kitchen sink to use
the colloquialism, and in fact they would be satisfied if they could
get a prompt response with much less information. In these train-
ing programs, our Office of Information and Privacy alerts agencies
on how they can serve the public better.

I want to stress that while we focus on FOIA requests and what
the batting average is of different agencies, that one of the most
important initiatives this administration has inculcated is the op-
portunity for affirmative disclosures without the necessity of a
FOIA request.

And as to that, I can speak about the Department’s experience
because I know we have taken the lead through Carl Stern, the di-
rector of our Office of Public Affairs, who has had 30 years of expe-
rience as a consumer of Government information. He has made a
number of initiatives to expand access and encourage they be acted
on a more timely basis.

For example, you asked Senator Leahy about whether it would
be appropriate as a policy matter under his proposed legislation to
accelerate media requests. The Department of Justice in this ad-
ministration has created a new category of requests that receive ex-
pedited treatment, and those are circumstances where there is ex-
ceptional and widespread media interest in the subject matter and
the subject matter involves questions of possible abuse of Govern-
ment integrity.



39

Mr. HORN. So that would include not only members of the media
but Members of Congress to get expedited treatment so they could
properly conduct hearings, I assume.

Ms. MAZzER. If they fall within those qualifications.

Mr. HoORN. But does the holding of a hearing on the subject mean
we, too, get expedited treatment to find the records so we can prop-
erly ask questions in a hearing? Or is it just the media that get
the preference?

Ms. MAZER. It is not just media requestors who have access to
that expedited treatment, it is any requestor who would fall within
those two criteria would receive expedited treatment.

Mr. HoRrN. Well, again, I would ask the question, do Members of
Congress who conduct hearings on a particular subject qualify
under your criteria?

Ms. MazeErR. We would entertain a request of that sort in the
same way we would any other request.

Mr. HORN. Or do we have to subpoena records? That is where we
are now in some cases, is issue a subpoena. I would like to see
something smoothly going where people know you could make the
request and have the material furnished to you.

Let me ask you this. Have you gone around and asked how much
delay each agency, bureau, has in terms of responding to the series
of requests they are getting? And what type of data does the De-
partment of Justice, your office in particular, collect on that?

Ms. MAZER. I could speak to the information that we collect with-
in the Department because we have obviously discrete responsibil-
ity for improving our own performance. Governmentwide, as I said,
we are in regular contact through our training programs——

Mr. HORN. Training, I understand. My query is very simple: Do
you ask them how many requests they have and how many months
it takes you to respond?

Ms. MAZER. We don’t have that responsibility under the statute.

Mr. HORN. You are saying you need the law to be changed to give
someone that responsibility, take it in the executive branch; is that
correct?

Ms. MAzZER. We would need guidance from the Congress if that
were something the Department of Justice would be asked to do.

Mr. HORrN. Do you think your office is the appropriate place?
Some of these laws have OMB worrying about the administration
of that. Where in the executive branch do you think is the respon-
sibility to serve the timeliness of the response? Are there sufficient
resources? Did the office that administers this ask for the re-
sources? Did the Secretary ask? Did OMB ask? Did Congress do it?
bAnd wglere in the executive branch, in your judgment, should that

e put?

Ms. MAZER. I was advised from a member of our Office of Infor-
mation and Privacy we have some of the data that you described—
Governmentwide, per agency—and we will be happy to supply that
to the subcommittee.

[The information referred to follows:]

While collection of this backlog data has not been statutorily required, the Depart-
ment believes that its collection of such information has aided its understanding of

how its initatives and the daty-to-day administration of the FOIA are working and
has identified areas in need of improvement.
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Ms. MAZER. As to your question as to who is best equipped to
gather that kind of information Governmentwide, I would like to
consider that and supply an answer to the subcommittee.

Mr. HoORN. Fine.

The gentleman from New York, Major Owens.

Mr. OwWENS. Ms. Mazer, how would you say the new—the proce-
dures in your administration differ from the procedures of the past
administration in terms of collection of information about what is
going on in the various agencies and keeping data on how rapidly
requests are amended, et cetera? Is anything new been added since
your administration came in?

Ms. MAZER. As I said in response to the chairman’s question, the
responsibility the Department has to collect information Govern-
mentwide has not changed in this administration, but we have
been extremely aggressive making sure agencies know of the meas-
ures available and opportunities available to improve FOIA per-
formance and that, as I mentioned, would include opportunities to
make information available without the need for a FOIA request.
We stress the anticipation of public requests for information on top-
ics of widespread interest, making the information available in
public reading rooms, putting information on the Internet. The De-
partment of Justice has a Web site, and other agencies in the Gov-
ernment do also.

I quite agree with Senator Leahy’s comments that the accessibil-
ity of information to the public could be considerably enhanced
through electronic means, and the Department is continuing to add
more information to its Web site, and I can mention a couple of cat-
egories of information that are already on it.

All of our press releases are on it. Our Freedom of Information
Guide and Freedom of Information Act overview is on the Internet
and accessible. And the basic brochure, available in written form,
of course, that guides the public in very simple, straightforward
terms in how to use the FOIA is now posted on the Internet. So
these are initiatives that we have undertaken, and we engage in
consultations with other agencies to learn from them, and we set
the pace in some cases with the Department’s initiatives.

Some of the particulars that I mentioned in terms of making
records on professional misconduct by Department of Justice attor-
neys and more generally changing the administrative standards on
making information available are among the real hallmarks of this
administration’s efforts to make Government more open.

Mr. OWENS. So this administration has taken a more assertive
and aggressive posture in making information available. You don’t
just wait for it. That is the big difference between your administra-
tion and the last administration.

Ms. MazeR. This administration rescinded the previous guide-
lines from 1981 which permitted the Department of Justice to de-
fend an agency’s assertion of an exemption under FOIA whenever
there was a substantial legal basis for doing so. Now an agency’s
assertion for an exemption is defended only in much narrower cir-
cumstances, only where there is a foreseeable harm to a Govern-
ment or a private interest.

In speaking fundamentally about getting more information out,
those changes in administrative and litigation guidelines are
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among the most significant initiatives the administration has un-
dertaken.

Mr. OWENS. Do you have data which would show whether the
number of requests have increased very much in the last 3 years?
Has there been any trend in the kind of requests you have re-
ceived?

Ms. MazeR. I do have information on that. The number of re-
quests to the Department of Justice has more than doubled in the
last 8 years, and I can provide the subcommittee information on an
annual basis, but that is included in our annual report to Congress.
We are seeing exponential increases. It is a source of frustration
but also a tremendous challenge, and we are doing what we can
to improve our situation within the Department, and I might like
to address what we are doing to address it within the Department.

Mr. OWENS. When you mention you put certain categories of in-
formation out to libraries, you mean public libraries?

Ms. MAZER. Public reading rooms.

Mr. OwWENS. There are public reading rooms in Washington or
across the country able to get the same information so that citizens
in any part of the country can get some information about the Bu-
reau of Freedom of Information?

Ms. Mazgr. Those reading rooms are both in Washington, and
the U.S. attorneys’ offices around the country also can choose to
make that kind of information available. U.S. attorneys are also
putting their press releases on the Internet, which had not here-
tofore been available.

Mr. OWENS. Internet and the Web site, that is your mnovatmn
of this administration; is that correct?

Ms. MAZER. That’s r1ght

Mr. OWENS. Thank you.

Ms. MazgRr. I would like to point out, Mr. Chairman, that you
raised in questioning Senator Leahy the answer to improving FOIA
and serving our requestor communities better cannot be, in this
day and age, simply more resources, we have to be smarter and
more creative about finding ways to avoid the FOIA—the necessity
of a formal FOIA request whenever—we can. I think those initia-
tives are very important and we shouldn’t lose sight of them.

Nonetheless, it is the case that FOIA is both a blessing and a
burden. We enjoy the most open democracy in the world, but the
demands of the requestor communities, whether they be media,
scholars, or just curious citizens and other folks, are understand-
ably greater, and they need to be addressed.

Mr. HORN. I think that is well put.

I now yield 5 minutes for questioning to the gentleman from
Massachusetts, Mr. Blute.

Mr. BLUTE. Thank you very much, Mr. Chairman.

I want to commend you for holding this series of hearings, and
I thank the witness for testifying.

I am a strong supporter of the Freedom of Information Act. I
think it is a very important check on Government secrecy, and
while some Government documents should be privileged, such as
FBI background checks, generally speaking, Government action
should be reviewed by the Congress, by the media, and ultimately
by the American people.
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You mention in your testimony a selective expedited release pro-
cedure that you use in particular circumstances, and 1 think you
mentioned the Waco incident. I was a member of the Waco panel
that looked into that tragic incident. I seem to recall great dif-
ficulty the committee had in getting certain photographs from the
Department of Justice relating to the weapons that were found
there and the x rays of those weapons to determine whether they
were automatic or semiautomatic weapons.

I wonder if you are familiar with how the agency handled the
Waco request from the media and from the Congress?

Ms. MAZER. I was not specifically involved in responding to those
requests. I know that requests for the FBI's negotiations with the
Branch Davidians were released.

I would be happy to respond following the hearing on any other
particular questions you have. But I was not involved with that.

Mr. BLUTE. In general, how does your office decide what events
constitute calling in the selective expedited release procedure?

Ms. MAZER. Accompanying my written testimony, Congressman,
you will see a copy of the memorandum that sets forth the stand-
ards by which expedited treatment can be furnished. This is a mat-
ter of agency discretion. It is not something that we are required
to do. ,

But the determination was made by the Attorney General, in
consultation of the director of public affairs, that there are certain
exceptional cases that should be added to the two extant cir-
cumstances, threats to life or safety or loss of substantial due proc-
ess rights, that warranted expedited treatment.

Those are circumstances where there exists widespread and ex-
ceptional media interest in the requested information and where
expedited processing is warranted because the information sought
involves possible questions about the Government’s integrity which
affects public confidence.

There are many different places to draw the line, I suppose, and
everyone, as was stated by Senator Leahy, would like to have their
request prioritized, but this is the line that the Department has
drawn, and it’s been used in a number of circumstances in the case
of high-profile subjects.

IVIIr. BLUTE. That ultimate decision is made by the Attorney Gen-
eral?

Ms. MAZER. It is made by the director of public affairs.

Mr. BLUTE. With the review of the Attorney General?

Ms. MAZER. I think it resides with the director of public affairs.

Mr. BLUTE. Let me shift gears here and ask you about commer-
cial requestors of FOIA. I have in my district a lot of biotechnology
companies, for example, who are very frustrated with the FDA’s
long delays and their backlog, and from time to time they file free-
dom of information requests.

How many of these types of requests do you handle, and do you
think that that was how the act was intended, companies trying to
get to the bottom of decisionmaking within regulatory agencies?

Ms. MAZER. I have heard that FOIA is one example of—as a
former law professor said—it is the Taj Mahal of the doctrine of
unintended consequences. And there are indeed many requesters
who are not seeking information about what the Government is
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doing, which one could say is the essential purpose of the Freedom
of Information Act, rather than information about what the Gov-
ernment is storing.

Now Congress has not made this distinction in terms of the pur-
pose of the requester, or the interest the requester seeks to ad-
vance by seeking information, but it is certainly true that signifi-
cant FOIA resources throughout the Government, not so much at
the Department of Justice but in certain agencies I am sure you
will be hearing from, absorb a considerable amount of processing
time and taxpayer dollars in processing requests about competitors.

There are other categories of requesters, likewise, who are not
seeking information about what the Government is doing.

I think those are important policy questions, but they are not the
subject of—

Mr. BLUTE. What is your judgment? Do you think restrictions of
this type should be added to FOIA restrictions on commercial re-
quests?

Ms. MAzER. The Department doesn’t have a position on that, and
I would personally not want to see us move in the direction of re-
striction. I would like to see us move in the direction of finding
more creative ways to be responsive, getting more resources when
necessary.

But negotiating with requesters to reduce the amount of informa-
tion they are seeking and using automated resources and new tech-
nologies to be more responsive and, I might say, encouraging ac-
countability for those who are involved in the process. I mentioned
in my statement that, for the first time now, folks at the Depart-
ment of Justice who have anything to do with considering a FOIA
request, whether they be assistant U.S. attorneys or people who
move the paper within the Department but who are not formal
FOIA processors, are now graded based on their timely perform-
ance of the FOIA-related functions because we learn that consider-
able delays occur before the documents even get to the person who
has to analyze whether they are exempt material or not.

We have shined a spotlight on FOIA by making it part of the
work performance standard of everyone who touches a FOIA re-
quest, and we encourage other agencies to do that.

Mr. BLUTE. I thank you, and I thank you, Mr. Chairman.

Mr. HORN. Thank you.

Five minutes to the ranking minority member from New York,
Mrs. Maloney, for questioning.

Mrs. MALONEY. Thank you very much.

One of the versions of Senator Leahy’s bill had a portion of FOIA
fees would go directly to the agency processing the FOIA request
so that it would help with the resources of the agency. Congress-
man Horn and I had a similar provision in the debt collection bill
that we passed giving some of it back to the agency.

What is your feeling on that particular part of this bill? Would
you support it?

Ms. MAZER. I understand that the lead with Senator Leahy’s bill
is with the Office of Management and Budget which will be provid-
ing l:avitness testimony at some later date, so I would have to refer
to them.
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Mrs. MALONEY. You have no comment; you will follow their sug-
gestion?

Ms. MAZER. That’s right.

Mrs. MALONEY. And his bill separates the processing of simple
and complex requests for all agencies. You mention that as a proce-
dure that you are following in your agency now. But would you
support that or all agencies as a way to really make access
quicker?

Ms. MAZER. Again, I don’t think I am in a position to make a
generalization about what would be best for all agencies. I think
we have learned in our consultations with different agencies that
they respond to different kinds of requests. If an agency served dif-
ferent requester communities—and I don’t know whether an
across-the-board adjustment of that kind would simplify or perhaps
complicate a better performance.

Mrs. MALONEY. We have many more witnesses, and I would just
like you to read the definition of “record” that is in the bill. If you
can think of any other way to make it more open to the public,
which, as the Senator said, was his intent, or your analysis and re-
sponse to it, if you could submit it in writing, if you have any com-
ments on it.

I have no further questions, Mr. Chairman.

Mr. HorN. Thank you very much.

Let me just round out your part of the hearing with a few ques-
tions. Some of which you might want to submit for the record. I
would like you to work with our staff and your staff so we can get
a survey we can agree on and get it in a timely manner.

Do you have any knowledge at this point of the average response
time to a Freedom of Information Act request? Have you got a feel
for tgat throughout the Government? What is the average response
time?

Ms. MAZER. I do not.

Mr. HorN. Your office has not collected any data on that?

Ms. MAZER. No.

Mr. HorN. Has any office in the executive branch collected data?

Ms. MazER. We have certain information that we can supply to
the committee on backlogs and what is the extent of requests that
are backlogged more than 30 or 60 days.

Mr. HORN. Is that just a one-time survey, or do you ask that on
a regular basis to see if there is any improvement?

Ms. MazER. The Attorney General has, I believe, sent two re-
quests for this information, the second being very recently; and we
are in the process of collecting responses from agencies on the sta-
tus of their backlog. I am not certain it includes average response
time, but I will check and get back to the subcommittee.

[The information referred to follows:]

In October 1993, President Clinton and Attorney General Janet Reno called upon
agencies to infuse a new spirit of openness into the administration of the Freedom
of Information Act. As a part of this initiative, the Department of Justice requested
that all agencies provide specific backlog ﬁg‘u.res. The Department’s Office of Infor-
tn:;a}t::él and Privacy collected and compiled the data, a summary of which is at-

C. .

In May, 1996, the Attorney General requested that the agencies provide undated
backlog information. The Office of Information and Privacy has collected and com-

piled the responses received through August 7. A copy of the summary of that data
is attached.
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Mr. HORN. Let us have your staff and our staff work it out. That
document you have will be put into the record at this point, with-
out objection, because we are interested in the Governmentwide
figures, the breakdown by department, and on specific agencies
that have a particular demand, such as the FBI, the Food and
Drug Administration, and so forth.

We are interested in knowing which department has the longest
delays and which department has the shortest delays. We are in-
terested in what can be done beyond the administration’s actions
to speed up the process. Do we need changes in the law? Do we
have to mandate this?

If it is not clear to them we are serious, we will be glad to make
it very clear to the executives and the civil servants implementing
this law that we do mean business and we want the public’s right
to know to be fulfilled.

We also would like to know, how often it happens that the people
just move away or lose interest with the long wait. Is that part of
a bureaucratic pressure, if you will, so that we are not responsive
in the executive branch? That concerns us.

We need your advice as to how we might improve and specifically
mandate that. I realize that has to be coordinated with the legisla-
tive reference arm of the Office of Management and Budget.

We would welcome your thoughts on this, formally or informally.

Ms. MAZER. Excuse me for interrupting. The information I can
supply today identifies the 28 agencies that have no FOIA backlog;
18 agencies reported a backlog between 15 and 30 days, 29 agen-
cies have backlogs of more than 30 days.

Mr. HORN. Do we know who has a backlog of more than 1 year?

Ms. MAZER. I think we can supply that information, yes.

Mr. HORN. Do you know at all now who has a backlog of more
than 1 year?

Ms. MAZER. The FBI does.

Mr. HorN. The information we were given by them is they have
a 4-year backlog. This is responsiveness?

Ms. MAZER. It is a tremendous challenge.

Mr. HORN. Is there anybody in that category besides the FBI?

Ms. MAzER. I will supply that to the subcommittee if there are
any others.

Mr. HORN. Yet hundreds of files get delivered to the White House
and they don’t even have a signed request from the White House.
They just sent them over there. That bothers us, I say. We will
pursue that one next week, as I said.

Should use of the act be limited to U.S. citizens or permanent
residents? I mention that, because apparently the U.S. Government
felt it was required by the act to turn over the information in its
files to the Ayatollah Khomeini about the Shah of Iran. I wonder
if the Ayatollah was ever put in a queue like the rest of us are.

Can we look into what happened on that? Should we be permit-
ting outsiders, if you will, who are not citizens or permanent resi-
dents, to request information? Is that a problem? How much of that
are you getting?

I must say, I am concerned about the commercial mischief with
FDA. It is one thing to request types of data that help people in
the public interest or see if some idiot patent medicine is under
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way, that we don’t want to suffer and kill people and all the rest.
That, I understand.

What I don’t understand that we have to do is have the Govern-
ment be part of a commercial intelligence operation to undercut the
creative rights of people that are filing various things with the
FDA, who can then just simply file, get their ideas, go out and
make trouble and lawsuits and everything else, and in essence,
steal from creative people. I just wonder, is your office, which is en-
gaged in policy formulation, taking a look at that?

Here we are arguing with the Chinese, we are arguing with ev-
erybody in the world on stealing our intellectual property. One
could make the case that right under our noses, due to FOIA, intel-
lectual property is being stolen from a lot of people that have in-
vested their labor, their dedication, and their money and every-
thing else, so somebody can get it and challenge them—the actual
inventor of it. That bothers me.

. D;)es it bother the Department of Justice? Does it bother your of-
ice?

Ms. MAZER. As I said, we would be happy to work with the sub-
committee in asking those issues. It is something we keep our eye
on in terms of trying to get a sense of who our users are, what con-
stituencies are growing.

There is a perception that media occupies very, very significant
portions of FOIA requests. That is not the case at the Department
of Justice. So it is certainly something we would be happy to work
with the subcommittee staff in considering.

Mr. HorN. Now, you heard the discussion with Senator Leahy.
Do you have any reaction to his proposal?

Ms. MAZER. OMB is taking the lead on S. 1090, and I understand
they will be furnishing testimony before the subcommittee.

Mr. HorN. Has the Department of Justice filed its views with
OMB for the normal clearance review over there?

Ms. MAZER. I do not know, but will advise the subcommittee on
that.

[The information referred to follows:]

The Department has had a number of meetings with both the Office of Manage-
ment and Budget (OMB) and staff members of the Subcommittee on Government
Management, Information and Technology to discuss H.R. 3802, the Electronic Free-
dom of Information Amendments of 1996, and its Senate counterpart, S. 1090. We
will continue to work with both OMB and the House and Senate to achieve the bill’s
goals of enhancing rapid and convenient citizen access to government information.

The Department would like to take this opportunity to clarify the record with re-
gard to requests from Congress for records from the Executive Branch. Congres-
sional requests from a Committee or Subcommittee, acting through its chairman in
an oversight capacity, are not governed by FOIA. In fact, FOIA Subsection (d) states
that FOIA is not a basis for withholding records in the context of oversight. Some
of the same policies that pertain to FOIA, including third agency consultation and
concern for confidentiality interests, such as individual privacy and pending inves-

tigations, also apply to oversight committee requests for documents, but the re-
quests are not governed by the FOIA’s statutory provisions.

Mr. HORN. Well, the reason I ask is, we are in sort of an expe-
dited procedure here. We are going to be moving very fast on this
bill, and I would say we would love to have the views of the af-
fected agencies. Obviously, we are going to really need them within
the next 2 weeks, because we will have only so many legislative
days to go.
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Now, do you have a view on the implementation of the Privacy
Act at all?

Ms. MazeR. OMB takes the lead under the statute on the Privacy
Act, Mr. Chairman.

Mr. HORN. And so have your views been filed with OMB or can
your views be filed with this committee? Because we are going to
be getting into that also.

Ms. MAzER. On what subject?

Mr. HORN. The Privacy Act.

Ms. MAZER. What in particular?

Mr. HORN. Just in general. What is your experience with it? We
are interested in getting the feedback of those of you on the firing
line in making sure that these laws are effective. If there is some-
thing we have failed to do, and that is not unusual around here,
where we have put a euphemism in the law to get agreement, and
then you all sit around and say what in heavens name do they
mean by this word?

If we have got that problem, we need to surface it on the table
in this go-around, in the Leahy bill or the Horn bill, we want to
clarify some of these things so you don’t have to go through that
problem. So we would welcome your suggestion.

One of the last questions, we are going to also consider tomorrow
the health information privacy protection proposal that Mr. Condit
of California took the lead in in the last Congress. He, unfortu-
nately, will not be able to be here tomorrow when we consider some
of that. However, he is working very closely with us on a joint pro-
posal, myself and him, to update that and to improve some of the
protections in it.

So we would love to have any views you have, informally or for-
mally, based on the experience you see throughout the country on
this.

We heard in the hearings we held under Mr. Condit’s leadership
in the last Congress, we had a real tale of horrors of what happens
to medical records in some hospitals in this country. I think we
want to do something about that.

So, again, we would welcome your thinking. Mrs. Maloney’s bill
will be up tomorrow on the War Crimes Disclosure Act. We want
to move that right along. Does Justice have any views on that par-
ticular proposal? If you have got them, we are going to need them
in the next 2 weeks. We are going to move that one very rapidly.

Those are sort of little teasers to say we would like your help and
cooperation on this. We would like your staff and our staff to get
together under Russell George, sitting to my left, the staff director,
to get an agreement on a survey so we can really find out what the
agencies and departments are doing in terms of responsiveness to
the citizen’s requests. How long is it taking?

I am going to be asking each one here, but there are a lot of de-
partments that are not going to be here. Most departments are not.
I am going to ask the simple question: What is the average time?
How many requests? Have you asked for the money? Did you ask
the Cabinet office for the money and resources? Can the depart-
ment reprogram those resources so it is not always asking for
money?
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Just use some common sense; that is, some of the major oper-
ations in a number of departments, where they come into citizen
contact. We want to be effective on that.

Does any member have any other questions of the Deputy Attor-
ney General?

Very well. Thank you very much for coming.

Ms. MAZER. Thank you, Mr. Chairman.

Mr. HORN. We now move to panel 3. We have Mr. Kevin O’Brien,
the section chief for the Freedom of Information/Privacy Acts Sec-
tion of the FBI; Mr. Anthony H. Passarella, Director, Directorate
for Freedom of Information and Security Review, Office of the As-
sistant Secretary of Defense for Public Affairs.

If you gentlemen will stand and raise your right hands.

[Witnesses sworn.]

Mr. HORN. Both witnesses have affirmed.

We will begin in alphabetical order with Mr. O’Brien. Welcome.

STATEMENTS OF KEVIN O’BRIEN, SECTION CHIEF, FREEDOM
OF INFORMATION/PRIVACY ACTS SECTION, FEDERAL BU-
REAU OF INVESTIGATION; AND ANTHONY H. PASSARELLA,
DIRECTOR, DIRECTORATE FOR FREEDOM OF INFORMATION
AND SECURITY REVIEW, OFFICE OF THE ASSISTANT SEC-
RETARY OF DEFENSE (PUBLIC AFFAIRS)

Mr. O’'BRIEN. Thank you. Good morning, Mr. Chairman.

On behalf of Director Louis J. Freeh, I appreciate the opportunity
to testify before your subcommittee about the FBI’s Freedom of In-
formation and Privacy Acts Program.

The FBI has made a significant commitment of people and re-
sources to process requests for information under the Freedom of
Information Act and the Privacy Act; but despite these efforts, we
are dealing with a large volume of work on hand and we are not
able to process requests in as timely a manner as we would like.

In calendar year 1995, the FBI spent $21 million on the FOIPA
Program. The FBI processes most FOIPA requests centrally, in the
FOIPA Section at FBI Headquarters in Washington, DC. A rel-
atively small amount of FOIPA processing is done in field offices.
The FOIPA Section currently has a net of 239 full-time employees
working in the program. As well, there are another 11 assigned to
a FOIPA module in Savannah, GA. And another 74 analysts, some
f‘ull-time and some part-time, are spread throughout FBI field of-

ices.

Because of the nature of the FBI's main mission, which is to up-
hold the law through investigations of Federal criminal laws, to
protect the United States from foreign counterintelligence activi-
ties, and to provide leadership and law enforcement assistance to
Federal, State, local, and international agencies, the Bureau is in-
volved in a wide variety of activities which often involve sensitive
factors. In processing FBI documents for release under the FOIPA,
great care is taken to ensure that no material to which the re-
quester is entitled is erroneously withheld, and that no material
that should be withheld is inadvertently released.

A disclosure analyst conducts a line-by-line, page-by-page review
of the work copy of documents to determine what should be re-
leased, and whether any FOIPA exemptions should be applied. An-
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alysts must decide how much information can be disclosed to the
requester without harming the national security, revealing con-
fidential sources, invading personal privacy, interfering with ongo-
ing investigations, disclosing specialized investigative techniques,
or revealing other sensitive information.

On the whole, FBI files contain very sensitive information, and
the review of this type of information is necessarily time consum-
ing, and the analysis cannot be done properly if it is done in haste.
The analyst uses a special marking pen to edit exempt material,
and thereafter marks and identifies the exemption used in the
margins of the documents.

During the process, sometimes other Government agencies must
be consulted about the releasability of their information or docu-
ments which may be found in FBI files, if they are in the files
being processed. The process requires a thorough supervisory re-
view to ensure legibility, completeness and accuracy, and then the
materials to be released are sent to the requester.

As of May 31, 1996, the FBI had 15,259 requests on hand in the
FOIPA Section backlog, and it is estimated that there are over
5,400,000 pages of documents to be reviewed. Because of the FBI's
work, investigative files can range from relatively small to very
large and complex. Of the 15,000 requests, we estimate that about
2,000 of them consist of an average of 100 pages or less, and are
not complex. At the other end of the spectrum are project cases,
which we define as consisting of 3,000 pages or more.

At the end of May 1996, we had 248 project case requests, which
involve an estimated 2,600,000 pages to be reviewed. The remain-
der of the requests for which responsive files have been identified
would consist of between 100 and 3,000 pages, and in varying de-
grees of complexity.

The cases in the FBI's backlog span the full range of the Bu-
reau’s work. I have shown percentages here in my prepared written
statement, and they are on the range of cases including white col-
lar crime, organized crime, foreign counterintelligence, terrorism,
civil rights, applicant cases, and miscellaneous cases and other
criminal cases.

Types of requesters in 1995 were predominantly private individ-
uals, 74 percent; followed by prisoners, almost 15 percent; and
scholars, historians, news media members, freelance writers and
authors, organizations, and current employees.

There are a number of factors which have contributed to the
growth of the backlog of requests. First is the constant stream of
a high volume of new requests received, an average of 13,100 per
year in each of the last 5 years. In addition, some experienced ana-
lysts have been lost through attrition, including transfers to other
positions and retirements.

In addition, because of the nature of the FBI’s investigative files,
many requests involve complex processing decisions that are time-
consuming. Some requests involve voluminous records. The 248
project cases I mentioned previously are only 1.6 percent of the
pending requests, but represent 48 percent of the estimated pages
to be reviewed. As an example, 3 project requests currently being
processed are for records consisting of approximately 80,000,
55,000, and 32,000 pages, respectively. When these requests have
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been completed, thousands of hours of processing time will have
been expended.

In addition, FOIPA analysts are also sometimes diverted away
from handling initial processing of requests to other essential ac-
tivities. Administrative appeals must be addressed. As of May 31,
1996, 480 requests were on appeal. Moreover, litigation has signifi-
cantly drawn on analysts’ time. At the end of May 1996, there were
233 pending FOIPA lawsuits involving 641 requests. Our analysts
spend a significant amount of time on litigation. In 1992, analysts
spent 10.4 percent of their time on litigation; in 1993, 20.1 percent;
in 1994, 29.8 percent; and in 1995, 20.4 percent. These litigations
must be responded to. Frequently there are court ordered dead-
lines, and we must provide justification for what we have done.

Because of their analytical expertise, some FOIPA analysts are
diverted to other analogous functions. We have 12 of our analysts
assigned to the John F. Kennedy assassination records task force,
which has processed and released to the National Archives over
640,000 pages of assassination records in response to legislation
passed by Congress in 1992. And they will continue to work there
until that project is completed. Whenever analysts must be di-
verted to other tasks, such as dealing with administrative appeals
and litigations, and processing records under the John F. Kennedy
Assassination Records Collection Act of 1992, they cannot perform
the service of initially processing requests of other requesters.

Another factor which has added to complexity and made ana-
lysts’ processing activities more time-consuming involves changes
in processing rules. In May 1993, the Supreme Court ruled in U.S.
Department of Justice, et al. v. Landano, 113 S. Ct. 2014 (1993),
that the Government is not entitled to a presumption that all
sources supplying information to the FBI in criminal cases are con-
fidential sources. It had been the law in the majority of Federal cir-
cuits up to that time, and this decision overturned it.

As well, in October 1993, Attorney General Reno announced a
discretionary release policy for Department of Justice components.
In both of these instances, these new policy changes require a
greater amount of analysis, and, therefore, a greater amount of
time. They both have the virtue of resulting in a greater amount
of disclosure material, but another consequence of it is to make the
processing much more time-consuming and longer.

The FBI has taken several measures to deal with the increasing
backlog of requests. In order to treat requesters equitably, requests
are assigned based upon their approximate date of receipt. We
have employed a two-track system whereby smaller cases can be
processed more expeditiously as time and resources permit, and
therefore we are able to service more requesters than we would if
all cases were kept in one queue.

We have also streamlined processes. For example, we have clari-
fied form letters, and converted forms to computerized macros to
diminish the amount of typing time expended. We have also formed
and used ad hoc project teams to process large and complex re-
quests. We have taken several internal measures to bring more
personnel time and resources to bear in processing the FOIPA re-
quests in the headquarters backlog. We have used overtime, as
available, in the FOIPA Section. Beginning in 1989, we began
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training field office analysts to do the more complex work found in
the headquarters backlog cases, and they supplement our head-
quarters analyst force by processing backlog cases as time permits.

In addition, we developed and trained an offsite FOIPA process-
ing module in Savannah, GA, in 1992, which functions as an offsite
team which processes FOIPA cases from the headquarters backlog.
In 1992, from internal resources we added and trained 15 new
FOIPA disclosure analysts at FBI Headquarters. Again, in 1995 Di-
rector Freeh added 17 more disclosure analysts from within FBI
Headquarters, and added 34 new document classification analysts,
20 of whom are devoted to the classification aspects of processing
a FOIPA request.

We also initiated and are continuing development of the FOIPA
Document Processing System, which is an initiative to automate
the physical aspects of FOIPA document processing through com-
puterization. This project has been recognized as part of a National
Performance Review laboratory, and the research and development
stage is nearly concluded. Once developed, the system will have po-
tential applications for FOIPA and civil discovery document proc-
essing. It will be of benefit to other agencies beyond the FBI,
should they choose to use it, and should result in savings of ana-
lysts’ time, as well as other beneficial effects.

It is clear, however, that only more analysts, trained to process
requests, can significantly diminish the backlog, absent an unex-
pected decrease in new requests. The FBI is seeking additional per-
sonnel resources through the budget process, and a request for 129
additional personnel to process FOIPA requests is now pending be-
fore the Congress. '

I am pleased that during the first 5 months of 1996, the backlog
has not grown. On December 31, 1995, there were 15,358 requests
on hand, and May 31, 1996, there were 15,259. However, we would
much prefer to significantly diminish the size of the backlog of re-
quests so that requesters’ needs may be served in a more timely
fashion.

I assure you that, with whatever resources are available to us,
we are committed to continuing to do high-quality work in process-
ing FOIPA requests, and to continuing our best efforts to reduce
the backlog.

This concludes my prepared statement. I thank you, and I would
be happy to address any questions.

[The prepared statement of Mr. O’Brien follows:]
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J. KEVIN O'BRIEN
CHIEF, FREEDOM OF INFORMATION AND PRIVACY ACTS SECTION

FEDERAL BUREAU OF INVESTIGATION

On behalf of Director Louis J. Freeh, I appreciate the
opportunity to testify before your subcommittee about the FBI's

Freedom of Information and Privacy Acts (FOIPA) Program.

The FBI has made a significant commitment of people and
resources to process requests for information under the Freedom
of Information Act (FOIA) and the Privacy Act (PA); but, despite
these efforts, we are dealing with a large volume of work on hand
and we are not able to process requests in as timely a manner as

we would like.

In calendar year 1995, the FBI spent $21,082,010 on the
FOIPA Program. The FBI processes most FOIPA requests centrally,
in the FOIPA Section at FBI Headquarters in Washington, D.C. A
relatively small amount of FOIPA processing is done in field
offices. The FOIPA Section currently has 263 full-time employees
on hand. (The equivalent of about 24 of these employees work on
document classification matters which do not involve FOIPA
requests. All others in the Section are devoted to the FOIPA
Program). Another 11 are assigned full-time to a FOIPA module in
Savannah, Georgia. Another 74 analysts, some full-time and some

part-time, are spread throughout FBI field offices.

Because of the nature of the FBI's main mission, which is to
uphold the law through investigations of federal criminal laws,

to protect the United States from foreign intelligence
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activities, and to provide leadership and law enforcement
assistance to federal, state, local and international agencies,
the Bureau is involved in a wide variety of activities which
often involve sensitive factors. In processing FBI documents for
release under the FOIPA, great care is taken to ensure that no
material to which the requester is entitled is erroneously
withheld, and that no material that should be withheld is

inadvertently released.

A disclosure analyst conducts a line-by-~-line, page-by-page
review of the work copy of the documents to determine what should
be released, and whether any FOIPA exemptions should be applied.
Analysts must decide how much information can be disclosed to the
requester without harming the national security, revealing
confidential sources, invading personal privacy, interfering with
ongoing investigations, disclosing specialized investigative
technigues, or revealing other sensitive information. On the
whole, FBI files contain very sensitive information, and the
review of this type of information is necessarily time-
consuming, and the analysis cannot be done properly if it is done
in haste. The analyst uses a special marking pen to edit exempt
material, and thereafter identifies the exemption used in the
margins of the documents, and/or prepares a *deleted page

information sheet" when an entire page has been deleted.
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During the process, other government agencies must be
consulted about the releasability of their information or
documents which may be found in FBI files. When the analyst has
finished, a supervisory analyst does a thorough review. The
documents to be released are then photocopied, checked for

legibility and completeness, and sent to the requester.

As of May 31, 1996, the FBI had 15,259 requests on hand in
the FOIPA Section backlog, and it is estimated that there are
over 5,400,000 pages of documents to be reviewed. Because of the
FBI's work, investigative case files can range from relatively
small, to very large and complex. Of the 15,259 requests, we
estimate that about 2,000 of them consist of an average of 100
pages or less, and are not complex. At the other end of the
spectrum are “project” cases, which we define as consisting of
3,000 or more pages. At the end of May 1996, we had 248 project
case requests, which involve an estimated 2,600,000 million pages
to be reviewed. The remainder of the requesﬁs for which
responsive files have been identified would consist of between

100 and 3,000 pages, and varying degrees of complexity.

The cases in the FBI's backlog of FOIPA requests span the
full range of the Bureau’'s work. Of main files reviewed in 1995,
3.2% concerned white collar crime, 1.6% organized crime, 8.2%
terrorism, 6.1% foreign counterintelligence, 5% civil rights,

11.5% applicant cases, and 64.4% miscellaneous and other criminal
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cases. Types of,requesters in 1995 were predominantly private
individuals (74.6%), followed by prisoners (14.7%), scholars and
historians (4.1%), news media members (2.8%), freelance writers
and authors (2.4%), organizations (0.8%), and current employees

(0.6%) .

There are a number of factors which have contributed to the
growth of the backlog of requests. First is the constant strean
of a high volume of new reguests, an average of 13,100 per year
in each of the last 5 fiscal years. In addition, some
experienced analysts have been lost through attrition including

transfers to other positions and retirements.

Moreover, because of the nature of the FBI's investigative
files, many requests involve complex processing decisions which
are time-consuming. In addition, some requests involve
voluminous records. The 248 “project®” cases I mentioned
previously are only 1.6% of the pending requests, but represent
48% of the estimated pages to be reviewed. As an example, three
project reguests currently being processed are for records
consisting of approximately 80,000, 55,000, and 32,000 pages,
respectively. When these requests totaling 167,000 pages are
completed, thousands of hours of processing time will have been

expended.
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FOIPA analysts are also sometimes diverted away from
handling initial processing of requests to other essential
activities. Administrative appeals must be addressed. As of May
31, 1996, 480 requests were on appeal. Moreover, litigation has
significantly drawn on analysts' time. At the end of May 1996,
there were 233 pending FOIPA lawsuits, involving 641 requests. In
1992, analysts spent 10.4% of their time on litigation, in 1993,
20.1%, in 1994, 29.8%, and in 1995, 20.4%. In many instances ad
hoc teams of analysts have to be formed to complete work within

court ordered deadlines.

Because of their analytical expertise, some FOIPA analysts
are needed in other, analogous functions. Currently, 12 FOIPA
analysts are assigned to the John F. Kennedy Assassination
Records Task Force, which has processed and released to the
National Archives over 640,000 pages of assassination records in
response to legislation passed by Congress in 1992. The Task

Force' s work continues.

Whenever analysts must be diverted to other tasks, such as
dealing with administrative appeals and litigations, and
processing records under the John F. Kennedy Assassination
Records Collection Act of 1992, they cannot perform the service

of initially processing requests of other requesters.
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Another factor which has added complexity and made analysts’
processing activities more time-consuming is changes in
processing rules. Specifically, in May, 1993, the Supreme Court
ruled in U.8. De tment o ugtic et al. v. Landano, 113 S.
Ct. 2014 (1993), that the government is not entitled to a
presumption that all sources supplying information to the FBI in
criminal cases are confidential sources. This overturned the law
as it existed in a majority of Federal Circuit Courts. Now, an
analysis of the fac;s and circumstances must be made to determine
whether confidentiality may be inferred or not. In October 1993,
Attorney General Reno announced a *discretionary release"” policy
for Department of Justice components. Where applicable, this
requires a significantly greater line-by-line analysis of

documents than previously needed under the law.

These new processing rules have the virtue of resulting in
increased disclosure. The cost is greater complexity and

increased use of analysts' time to process documents.

The FBI has taken several measures to deal with the
increasing backlog of reguests. In order to treat requesters
equitably, requests are assigned based upon their approximate
date of receipt. We have employed a two track system whereby
smaller cases can be processed more expeditiously as time and
resources permit, and therefore we are able to service more

requesters than we would if all cases were kept in one queue.



58

We have also streamlined processes. For example, we have
clarified form letters, and converted forms to computerized
macros to diminish the amount of typing time expended. 1In
addition, we have formed and used ad hoc project teams to process

large and complex reqguests.

We have taken several internal measures to bring more
personnel time and resources to bear in processing the FOIPA
requests in the headquarters backlog. We have used overtime, as
available, in the FOIPA Section. Beginning‘in 1989, we began
training field office analysts to do the more complex work found
in the headquarters backlog cases, and they supplement our
headquarters analyst force by processing backlog cases as time
permits. In addition, we developed and trained a FOIPA
processing module in Savannah, Georgia, in 1992, which functions
as an off-site team which processes FOIPA cases from the
headquarters backlog. In addition, in 1992, we added and trained
15 new FOIPA disclosure analysts at FBI Headquarters from on-
board employees. Again, in 1995 we added 17 more disclosure
analysts from within FBI Headquarters, and added 34 new document
classification analysts, 20 of whom are devoted full-time to the

classification aspects of processing a FOIPA request.

We also initiated and are continuing development of the
FOIPA Document Processing System (FDPS), which is an initiative

to automate the physical aspects of FOIPA document processing
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through computerization. This project has been recognized as
part of a National Performance Review laboratory, and the
research and development stage is nearly concluded. Once
developed, the system will have potential applications for FOIPA
and civil discovery document processing, and should result in

savings of analysts’ time, as well as other beneficial effects.

It is clear, however, that only more analysts, trained to
process requests, can significantly diminish the backiog, absent
an unexpected decrease in new requests. The FBI is seeking
additional personnel resources through the budget process, and a
request for 129 additional personnel to process FOIPA requests is

now pending before the Congress.

I am pleased that during the first five months of 1996, the
backlog has not grown. On December 31, 1995 there were 15,358
requests on hand, and May 31, 1996, there were 15,259. However,
we would much prefer to significantly diminish the size of the
backlog of requests so that requesters' needs may be served in a
more timely fashion. I assure you that, with whatever resources
are available to us, we are committed to continuing to do high
quality work in processing FOIPA requests, and to continuing our

best efforts to reduce the backlog.

This concludes my statement. Thank you very much.
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Mr. HORN. Thank you. We will wait until we have heard from
the next witness and open it up to questioning by the committee.

Mr. PASSARELLA. Thank you, Mr. Chairman.

I am Anthony H. Passarella, Director of the Directorate for Free-
dom of Information and Security Review, Office of the Assistant
Secretary of Defense for Public Affairs. I am pleased to have the
opportunity to discuss the Department of Defense’s Freedom of In-
formation Act Program with you today.

The Assistant Secretary of Defense for Public Affairs has overall
policy and implementation authority to administer the DOD FOIA
Program. He has charged my directorate to carry out this respon-
sibility. The DOD implementation of the FOIA is set forth in DOD
Directive 5400.7, which further authorizes publication of DOD Reg-
ulation 5400.7-R.

The Directorate for Freedom of Information and Security Review
develops the FOIA policy for DOD, and processes requests for
records under the control of the Office of the Secretary of Defense
[OSD] and the Office of the Chairman of the Joint Chiefs of Staff
and Joint Staff [OJCS]. I am not responsible for the DOD Privacy
Act Program, but my directorate does process individual Privacy
Act requests.

My directorate also conducts security review of all material pre-
pared for public release and publication originated by the DOD, to
include testimony before congressional committees, or by contrac-
tors, DOD employees as individuals, and material submitted by
sources outside the DOD for such review. The directorate conducts
toh;CéVIandatory Declassification Review Program for the OSD/

Because of the mission, functions, size and geographic dispersion
of the DOD, it is decentralized into separate military departments
and defense agencies. The FOIA program is likewise decentralized
in the DOD components. The DOD components consist of 15 sepa-
rate organizations, inclusive of the military departments and sepa-
rate defense agencies, located across the Nation and around the
world. These DOD components conduct their own FOIA programs
under the policy guidance of the DOD FOIA regulation which is
written by my office. The components’ responsibility requires them
to respond to requests for records under their control, make release
determinations on records originated in the component, refer re-
quests for other records to other FOIA offices as appropriate, re-
view adverse determinations on appeal, and work in concert with
the Department of Justice and the U.S. attorney’s office in FOIA
litigation.

As I said, my directorate processes FOIA initial requests and ap-
peals for one of these components, the OSD/OJCS, consisting of 80
staff offices in OSD, the Office of the Chairman of the Joint Chiefs
of Staff and Joint Staff. We also refer requests to other DOD com-
ponents as appropriate, process appeals of initial denials of those
records of nine unified commands worldwide, and coordinate with
the Department of Justice and the U.S. attorney’s office in FOIA
litigation like the DOD components alluded to earlier.

The DOD receives a wide variety of requests throughout the De-
partment, nationally and worldwide. Many of the requests involve
classified information, which can be as recent as the ongoing oper-
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ations in Bosnia or as old as World War I or II information, which
may still require protection. Other records, while residing phys-
ically at the National Archives and Record Administration, must
often be reviewed by area experts in the DOD.

Some of the other types of requests the Department receives are
requests for the following records: bids or proposals during the con-
tracting process; contracts themselves; mailing lists; current and
historical policy papers on a multitude of subjects; descriptions and
analyses of military weapons; nuclear information; technical data
information; lessons learned on completed operations such as
Desert Storm, Grenada, and so forth; alleged human rights abuses
in various other nations including El Salvador, Guatemala, and
Bosnia; human radiation experimentation; AIDS; personal files
under the Privacy Act; and attempts to locate long lost relatives.
Requests are received from all types of requesters: private individ-
uals all over the world, commercial organizations, nonprofit organi-
zations, news media, and law firms representing a multitude of cli-
ents.

Due to the size and complexity of the DOD there is no central
repository for all DOD records, nor a single office that has suffi-
cient knowledge on all the many subjects to process them. For this
reason and because the originator of the information must make a
disclosure decision on that information, the public is asked to direct
its requests to the proper DOD component which they believe may
have responsive records. The addresses of these components are
published in each component’s FOIA regulation, all of which are
published in the Code of Federal Regulations.

Therefore, if someone desires information located at one of the
Army’s installations, the Army regulation asks that the requester
write directly to that installation which will then respond to the re-
quester. To prepare the response, records are reviewed by subject
matter experts at the installation to ensure that all pertinent infor-
mation can be released and that information which should be with-
held is not released. All of the military departments and separate
defense agencies have personnel at the base, installation, or ship
level, who in concert with their other duties, have been assigned
FOIA duties as well.

Should a requester seek information on Secretary of Defense pol-
icy issues which originated in OSD, the request normally should be
sent to my directorate in the Pentagon, which will task the request
to the appropriate office or offices in OSD and/or the OJCS for a
records search. On the other hand, and as frequently happens,
shouid a request arrive at my FOIA office for records pertaining to
events which occurred at one of the decentralized FOIA compo-
nents, my directorate would refer the request in writing to the ap-
propriate FOIA component, which in turn would forward it in writ-
ing to the appropriate FOIA office to prepare the response. The re-
quester would receive a letter from my directorate informing him/
her of this referral. Referrals are necessary for the reasons of phys-
ical location of responsive records, subject matter expertise and the
responsibilities of originators of information which I mentioned ear-
lier. This obviously delays a response to the requester, but unfortu-
nately cannot be avoided.
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Another area which creates delays in responding to requests are
requests for large volumes of historical, classified information. It is
not uncommon to receive stacks of top secret documents measuring
anywhere from 12 to 24 inches high from NARA asking that they
be reviewed for release under the FOIA. Review of classified infor-
mation must be done line by line to ensure no information is inad-
vertently released that would damage national security. In addi-
tion, classified information often requires coordination with other
Federal agencies involved in national security, and this, too, takes
time.

The DOD FOIA Program is a very large-volume program involv-
ing thousands of documents. As an example, the DOD received
107,486 requests and 1,303 appeals in 1994, and 103,347 requests
and 899 appeals in 1995. While the numbers of requests have de-
creased over the past 2 years, the sophistication of the requests has
increased and are for larger numbers of records. These factors have
made the process more difficult. A great deal of DOD time is spent
processing FOIA requests for a relatively small group of prolific re-
questers who continually seek vast quantities of classified, histori-
cal data, which has long been retired either to the Federal records
storage area in Suitland, MD, or been accessioned by the NARA.
Retrieving records from the records storage area takes time, and
review of large volumes of classified material also takes time, as
mentioned earlier.

What steps can be taken to improve this process is a difficult
question to answer. For one thing, I doubt if the original framers
of the FOIA ever intended it to be used by people and organizations
throughout the world for profitmaking ventures. The Supreme
Court has emphasized the core purpose of the FOIA to be providing
information on the operations of Government, but it is clearly used
for much more than that. The DOD will have to explore more ways
to capitalize on technology as one method of improving processing
times, as well as continuing its emphasis on personalized training
of FOIA personnel and those who must make decisions on release
of information under the FOIA. However, I must emphasize that
with the current thrust in downsizing, it will be difficult to do more
and do it quicker with fewer assets.

In closing, I ask you to remember that no matter how techno-
logically advanced we may become and how many personnel we
may hire, extreme care must always be taken to ensure that no in-
formation detrimental to our Nation’s security is disclosed. This
will always take careful, thoughtful human review and time.

Thank you. I will be happy to answer your questions.

Mr. HORN. On this round of questioning, each member will have
10 minutes. I think each of us has a series we would like to get
out, and not lead off in other directions. I would like both of you
gentlemen to respond to some of these.

Some of these toward the end are exclusively Defense. I would
like to get both Justice’s perspective and Defense, and get into ac-
cess questions.

Are any and all documents in your agency available to Members
of Congress who request them, or are they subject to a need-to-
know test? What is the answer to that?
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If a Member of Congress filed for particular information, are they
subject to a need-to-know test?

Mr. PASSARELLA. Sir, I can’t honestly answer that question. But
in my opinion, if it is for the use of the committee, it can be han-
dled through what is called a congressional inquiry.

That is not something that my office processes, sir.

Mr. HORN. Who processes that?

Mr. PASSARELLA. I believe that is done through legislative affairs
within the Office of the Secretary of Defense.

Mr. HOrN. You are saying legislative affairs could override your
office?

Mr. PASSARELLA. No, sir. Are you saying your committee submit-
ted an FOIA request or your committee——

Mr. HORN. We would submit a request for documents. I am just
curious how the process works. In other words, you have trained
people there that are used to going through records, be it the
media, be it the average citizen, be it a Member of Congress, be
it the Ayatollah Khomeini, I guess, based on that previous exam-
ple.

I just need to know, when you are looking for information in an
agency where a lot of information is classified, and it might be his-
toric information, and at one time it might have been either con-
fidential, secret or top secret, or some other category undefined. If
certain specific documents were asked for, would there be, besides
the classification, let’s say, that those documents might have 10,
20, 30, 40 years ago, but is there also a need-to-know test?

Mr. PASSARELLA. If it is in the performance of Government busi-
ness, sir, I imagine you would not have to use the FOIA to obtain
those documents.

Mr. HorN. OK. So if a congressional committee made a request
for documents—I want to be very specific—if they were there,
would we be told they are there and, let’s say, there was a decision
made, well, you really can’t release these for one reason or another,
I am just curious how that system works.

Mr. PASSARELLA. I can’t imagine, sir, if a congressional commit-
tee asked the Department of Defense for documents that they
would not be provided. That is my personal opinion.

Mr. HorN. I hope you are right, because we are going to put
them to the test in a few months. I am laying the groundwork for
this, just to make sure what we are asking for. As one good friend
of mine on the other side of the aisle said, Steve, you have to ask
the specific question or you are not going to get the answer out of
them. That was said after 30 years’ experience with the Depart-
ment of Defense.

So I am curious: Is there a need-to-know test beyond the classi-
fication?

Mr. PASSARELLA. I do not know the answer to that, sir.

Mr. HORN. At this point in any requests that have come from the
average citizen, the media, whoever, when it gets in your shop and
you first decide, now, is this accessible—and it could be an old clas-
sification, maybe it was never classified—does somebody in your
shop still have a need-to-know criterion?
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Because that is the way it goes sometimes, as you and I know,
on classification. You can be top secret, but you don't have a need
to know.

Mr. PASSARELLA. Yes, sir. If a request came in to my office for
a classified document, we would send that request to the appro-
priate individual or office that would hold that document. That doc-
ument would be reviewed for releasability and segregability.

If it was segregable, it would be provided to my office to respond
back to the requester. If it was denied, then it would not be pro-
vided, that is, it would still remain classified.

Mr. HOrN. In other words, you take the word of the classifying
office as to whether that ought to be public information?

Mr. PASSARELLA. Yes, sir. The classifying office is the one that
has the responsibility for both classifying the document and for de-
classifying the document, the way the DOD is organized.

Mr. HOrN. OK. Let’s say they don’t want to declassify the docu-
ment; would you tell the requester such documents exist but they
are classified?

Mr. PASSARELLA. We would normally tell them the request for
documents has been located, but unfortunately they are denied for
the appropriate reasons under the FOIA. As long as there is harm
to the Government, they would be denied. If there were no harm,
we would release the documents.

Mr. HORN. The classifying office makes the decision whether
there is harm to the Government?

Mr. PASSARELLA. Yes, sir.

Mr. HORN. Is there an appeals process?

Mr. PASSARELLA. Yes, sir. Our office runs the appellate process.
When the appeal comes in, we would obtain the document, and it
would be reviewed by taking into account their recommendations,
our experience, to determine if their denial was correct. It would
be reviewed by the Office of General Counsel to ensure they were
properly utilizing the FOIA exemption, and then it would go to my
boss for an appellate response.

Mr. HorN. To your knowledge, has the need-to-know test ever
been required in any documents that have passed through your of-
fice as an additional criterion? In other words, it isn’t enough to
say they are classified or they are unclassified, but does that per-
son really need to know?

Mr. PASSARELLA. No. No, sir.

Mr. HORN. That is not applied?

Mr. PASSARELLA. If it is being released, sir, it is a publicly avail-
able issue.

Mr. HORN. You are saying anybody could know it at that point?

Mr. PASSARELLA. Not everybody has access to all the documents
until it has been through the FOIA process. When it has been
through the FOIA process and been made available to the public,
anybody can have that particular document after it is finished.

Mr. HORN. Let’s say they declassify it, but they don’t want to
share the document. It is declassified, but they don’t think it is a
good idea to share it.

Mr. PASSARELLA. They have to have a reason for denying it, sir.
It must have an exemption under the FOIA. If they declassified it
and there is no other FOIA exemption that fits it, we release it.
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Mr. HORN. In other words, you are telling me documents over
there would either be marked confidential, secret, or top secret if
they are not to be made publicly available?

Mr. PASSARELLA. No, sir. Because there are other reasons that
documents would not be released.

For example, under the FOIA, if they were a pre-decisional docu-
ment, it may be an unclassified document, but about—a pending
decision to be made which has not been made yet. That would not
become available under the exemption.

Mr. HORN. What are the criteria by which that document is

Mr. PASSARELLA. It is a pre-decisional document under the Free-
dom of Information Act.

Mr. HORN. Which means what? Give me an example.

Mr. PASSARELLA. A new policy being created by the deployment
of ships. I am stretching here. They have not decided yet what they
are going to do or how they are going to go about doing it. The deci-
sion has not been made. They are going to increase the deployment
times from 6 to 8 months, and they are gathering all of the infor-
mation as to whether that would be a good idea, and no decision
has been made yet. That is exempt under the FOIA.

Mr. HoORN. In other words, you are saying it is one of the nine
exemptions under the act?

Mr. PASSARELLA. Yes, sir.

Mr. HORN. When that document is denied, it is one of the specific
nine exemptions that is stated as the basis for denial?

Mr. PASSARELLA. Yes, sir.

Mr. HORN. You are saying those are the ones you rely on, not the
sort of vague judgment as need-to-know?

Mr. PASSARELLA. That is correct, sir. It must meet an FOIA ex-
emption in order to be denied.

Mr. HORN. Now, when a Member of Congress requests something
for which he or she or the committee is not determined to have any
need-to-know, is that person told that there are no documents in
this area, or is that person told that certain documents are not
being received because they either come under the nine exemptions
or they are still classified?

I am trying to get at, do we admit the documents are there, but
sorry, you can’t have them; or do we just say no documents are
available?

Mr. PASSARELLA. I don’t know, sir. I would have to go back and
get an answer for the record on that.

[The information referred to follows:]

The DoD policy is to make the maximum amount of information concerning its
operations and activities available promptly to, and cooperate fully with, members
of Congress and Congressional committees and their staffs.

In rare cases when there is a question as to whether information may be fur-
nished to a member or committee or Congress, even in confidence, every attempt
is made to satisfy the request through some alternate means acceptable to both the
DoD and the requester. There can be no final refusal to provide information without
the specific approval of the DoD component head or the Secretary of Defense.

In those instances when a member of Congress uses the FOIA to request docu-
ments as a personal request—not in an official capacity—he or she is treated as any
other requester. Under the FOIA, the existence of records must be acknowledged
unless the mere fact that a record exists would reveal classified information or be
an invasion of individual privacy. In these circumstances, the DoD would invoke the
“Glgmar Response” whereby the existence of records is neither confirmed nor de-
nied.
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Mr. HorN. Have you ever had a case that comes to your memory
like that?

Mr. PASSARELLA. No, sir.

Mr. HorN. OK. And you are telling me that—say, the President
of the United States asked for certain documents. Is he automati-
cally going to get them out of the Department of Defense, or is
there a reason not to give documents to the President?

Mr. PASSARELLA. I cannot imagine a reason we would not give
whatever the President asked for.

Mr. HorN. I would hope the Commander in Chief would have a
little priority to get to the head of the line.

Mr. PASSARELLA. He would never have to invoke the FOIA.

Mr. HogrN. He would just send a little message over and the doc-
uments would come. We are going to get into that next week, who
s§nds messages to whom, and do they even sign their name to
them.

You are telling me that the need to know is not really a criterion
in your operation, that it is either the nine exceptions or it is clas-
sified; is that it?

Mr. PassarRerLA. That is a hard way—the document is either
classified or exempt from release from one of the nine exemptions
of the FOIA, including B-1 being the classification issue. If it is not
fitting that exemption, it is released.

Mr. HorN. OK. Now, does the Pentagon consider the need-to-
know category a classification?

Mr. PASSARELLA. No, sir.

Mr. HORN. So it would have to be then either secret, top secret,
or confidential; is that right?

Mr. PASSARELLA. To have a need-to-know issue.

Mr. HorN. Yes. Because as you know, usually you can have top
secret clearance, but you don’t have a need-to-know, and therefore
documents in the military can be denied fellow officers and enlisted
personnel in the military.

Mr. PassareLLA. That is correct.

Mr. HOrRN. What I want to know is, is the need-to-know a vague
category or specific, as it might be on the basis of who has got ac-
cess; is that used anywhere in the FOIA process, Freedom of Infor-
mation Act?

Mr. PASSARELLA. No, sir.

Mr. HorN. It isn’t used anywhere. So what you deal with then
is something again that is confidential, secret, or top secret, or it
is in one of those exemptions?

Mr. PASSARELLA. That is correct.

Mr. HorN. If it is confidential, secret, or top secret, you don’t re-
lease it unless they change the classification?

Mr. PASSARELLA. No, sir. If it is a top secret document—and we
review many of those—the document is gone through, line by line,
to identify what in that particular document is classified.

Mr. HorN. Will that be redacted?

Mr. PASSARELLA. That information will be redacted.

Mr. HORN. In brief, blanked out.

Mr. PASSARELLA. The redacted information would not be released
to the requester and it would be explained as to the rationale for
that redaction.
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Mr. HorN. OK. We will pursue some of this a little later. I want
to yield to the ranking minority member, Mrs. Maloney, 10 minutes
for questioning.

Mrs. MALONEY. You mentioned, both of you, in your testimony
the need for resources to process the hundreds of thousands of re-
quests. In the absence of further resources, what would you rec-
ommend to improve the processing of FOIA requests?

Mr. O’'BRIEN. Well, we have done a lot to refine our processes,
Congresswoman, over the years, and we are always looking for new
ways to do it better. We do, on occasion, have our personnel tele-
phonically contact requesters to try to focus their requests. Some-
times requests are not well focused and we try to have some per-
sonal telephonic contact to try to meet the needs of the requesters.
As well, we use an automated search of our indices and are able
to give answers in a short time if we have no record in the auto-
mated searches.

We have formed ad hoc teams to deal with large requests. In
fact, this document processing system that I talked about, which
will help by computerizing the process with optical scanning and
optical imaging and storage of the records in an electronic way,
would help somewhat in time. I cannot tell you how much time
would be saved, but it would help in timesaving on the physical
part of the processing.

The document processing is a two-part process for the analyst. It
is mental, and the mental judgments cannot be sped up. They have
to be carefully done and intelligently done. That cannot be sped up.
But they also go through laborious physical processes when they
redact, actually marking these things with Magic Marker-like pens.

Then they have to be Xeroxed through a special filter and then
checked to make sure you can’t hold it up to the light and read
through. If they decide, a supervisor decides, no, that should not
be redacted, that has to come out, they take bleach and bleach it
out, or re-Xerox the original and go back and do it over again. It
is a very laborious process.

You talk about technology lacking, we are in the Dark Ages on
it. It is a very laborious process. If we get the computerization, that
part, the physical part would be greatly speeded up. As well, we
will cut down on time, because we will have no possibility of error
in those things. Therefore, analysts doing essentially physical, non-
analytical work of checking to be sure there is no physical error,
that will go by the wayside.

In connection with trying to develop this, Martin Marietta, an
independent contractor, looked at our whole work processes in
1992, and concluded there was no significant reengineering we
could do in processing that would speed up our backlog. So we real-
ly are faced with, as General Grant in the Civil War, getting
enough bodies on the line to fight the fight and keep doing it well
in a high-quality manner.

We are open to any suggestions, however, believe me.

Mrs. MALONEY. Mr. O’Brien, I have a letter here requesting the
FBI files on myself. Last night I spoke to a colleague of mine, Con-
gressman Kanjorski, and he said that he requested the FBI filings
on himself, and he has been waiting 2 years.

How long will I have to wait to get the FBI files on myself?
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Mr. O’BRIEN. What we have, we have two tracks, two queues, in
effect. In order to treat requesters equitably, we have to treat them
in the order received, generally. It depends on the size of the file.
If it is relatively small, 100 pages or less, it is in the track 1 queue.
If it is larger than that, it would be in the track 2 queue.

As of now, we are assigning cases to be reviewed in the track 1
queue that we received as of January 1994, and the track 2 queue
that we have received as of October 1992, that is, to assign them
to a disclosure analyst to review them and process them. It will
take a little bit of time thereafter.

So the prognosis is, depending on the size, 2%z to 4 years.

Our average turnaround time on the cases we released

Mrs. MALONEY. I will have to wait 2% to 4 years to get my FBI
file on myself?

Mr. O’BRrIEN. I think that is correct.

Mrs. MALONEY. I would like someone to give him my request.

I just wanted to mention an article that was in the Washington
Post yesterday, and it talks about Congressman McDade, also from
Pennsylvania, and he wrote the FBI seeking “an immediate,
prompt copy of my FBI file.”

It just said that he would have to wait a considerably long time.

Mr. O’Brien, earlier——we just heard testimony from the Justice
Department that they expedite requests. In this article, it says Mr.
McDade needs his FBI file immediately because of the trial that he
is facing. Yet they put him back—they are working on requests
dated July 1992, and he is going to be put behind that date. So he
will probably not get the files in the time that he needs them.

I would like your response to that.

Mr. O’'BRIEN. Yes, Congresswoman, I saw that article yesterday.

Mrs. MALONEY. A related question: Why don’t you have an expe-
dited procedure for people who may need a file for a particular rea-
son, for whatever important reason?

Mr. O'BRIEN. Let me explain that. When we have Freedom of In-
formation or Privacy Act requests, there are three bases for expe-
diting requests which are the Department of Justice bases. They
involve either threat of a loss of substantial due process, threat to
life or physical safety, or a situation where there has been wide-
spread media interest in some Government action and an allega-
tion of Government wrongdoing.

We looked at Mr. McDade’s request and did not believe it met
the criteria, the criteria defined by the Department of Justice. They
are relatively narrow.

Mr. Stern, from the Department of Justice, makes the decision
on the third of those criteria, widespread media interest and an al-
legation of Government wrongdoing. Mr. McDade has as adminis-
trative appeal right.

Mrs. MALONEY. There is an allegation of Government wrongdoing
with Mr. McDade; there is a trial. Wouldn’t he fit the criteria in
that category?

Mr. O’BRIEN. I think it was decided he did not. In Mr. McDade’s
case—and I cannot comment on his case; he is on trial charged
with criminal charges—there is a different procedure. There is dis-
covery procedure for criminal defendants with the Government. Mr.
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McDade has been under indictment for some years, and the case
has now, I think this week, come to trial up in Pennsylvania.

That is a separate process, is what I am trying to say. What
criminal defendants can get in terms of discovery from the Govern-
ment to prepare their defense is a separate process from the Free-
dom of Information Act process.

Mrs. MALONEY. Mr. Kanjorski indicated he had been waiting 4
years. I will have to wait 4 years is what you are estimating. The
article said that you had to get back to Mr. McDade and have it
certified that it was his request.

Now you have my request, so we don’t have to go through the
certification. Two weeks are off of it. I am going to have to wait
4 years, you estimate?

Mr. O’'BrIEN. That is what I estimate, Congresswoman. If we get
more resources, hopefully, that will not project out in that way. But
to give you an honest projection now—we are not happy saying
that; I am not happy saying that at all. I am not happy to say to
people that call every day, we are in that kind of a situation. We
would like to do them more quickly.

If I could make a comment on the article which talked about get-
ting the notary, it was implied that that was a less than human
touch. I can tell you why we do that. It is not that people in our
office did not know who Mr. McDade is, but we are very serious
about protecting people’s privacy.

Mrs. MALONEY. I understand that.

Mr. O’BRIEN. It came from his office address. The procedure is
to send it back and get a personalized, notarized signature from
Mr. McDade to make sure it is him making the request rather than
somebody in the office. That was kind of a standard way of han-
dling it. That is what is behind it.

Mrs. MALONEY. Back to the timeframe: Senator Leahy testified
earlier he thought delays in FOIA requests were the same as not
really responding to them; that the urgency is not there, you don’t
get the information in time, so a delay is the same as not being
able to get the information.

So I would like to ask both of you, what is the median time it
takes to respond to an FOIA request at your agency? Is 4 years the
median?

Mr. O’'BRIEN. No. That is a projection out, based upon where we
are in assigning cases that are ready for assignment now to our
disclosure analysts. In fact, in 1995, the average turnaround time
for cases that required processing to release was 923 days. For all
requests, it was 292 days in 1995. All requests would include those
needing processing and those in which we determined relatively
early that there was no record responsive to the request.

Mrs. MALONEY. What is the median number of pages in a FOIA
response? Roughly 100 pages? Is there a median number?

Mr. O'BrIEN. I don’t have that information available. I think, as
I indicated, a lot of our requests are over 100. We estimate 2,000,
maybe a little more, of our work on hand now that are 100 or less,
average of 100 or less. So probably the average FOIA response
would be larger than that, I would think.
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Mrs. MALONEY. My time is up. Maybe the chairman will let me
ask very quickly, what proportion of your records are stored elec-
tronically now?

Mr. O'BRIEN. In the FBI?

Mrs. MALONEY. Yes.

Mr. O'BRIEN. We have paper files, and—we have paper files and
documents are being created electronically. I think though that
they are probably all stored in a paper way at this time.

The objective of the Bureau is to go into the paperless environ-
ment. That is one of the information management objectives of the
Bureau. We have made substantial progress going in that direction.

But I cannot speak to what is the nature of the records being cre-
ated now. Most of the records to which FOIA requests are respon-
sive are records prior to this time, and they are paper records. So
we process paper records in this process.

Mr. HORN. Thank you. Before I yield 10 minutes to Mr. Flana-
gan, I want to pursue one or two things that Mrs. Maloney elicited.

You mentioned the McDade case. Now, if the U.S. attorney asked
for the McDade file, would that go through your office, or is there
a separate process for them to gain access to the McDade file?

Mr. O’BrIiEN. That would not go through my office. It would be
a separate process in that regard.

Mr. HORN. Who runs that process?

Mr. O’'BRrIEN. Well, I would think an investigative file would be
located in the field office where the investigation took place. As
well, there would be a corresponding headquarters file. The field of-
fice, in working with the prosecutor, would be dealing in sharing
the information and documents, as needed, to help prosecute the
case.

That might be the day-to-day way that things like that are done.
If there was some specific request, it might go through our Office
of General Counsel, perhaps, here in Washington.

Mr. HORN. Well, we will ask staff to check. Mrs. Maloney raised
a very fine point there, that if the individual on trial cannot have
the file and the prosecuting attorney can have the file, it seems to
me justice is not being done here.

You mentioned discovery. Quite properly, it would seem to me,
if a judge issued an order, that ought to solve the problem. On the
other hand, if the judge—I don’t know whether the judge was
asked or not in this case—but since it has come up, I think we
need staff to round out the file on this. Who has had access? Where
do you go to get access? Where was access denied?

I am obviously concerned, and as I said, we will get into this next
week. But when 339 files that we know of, and it could be 600
since they are presumably only down to the “G”s where my staff
director is included in the White House request for files, even
though none of them must have been under consideration for a po-
sition. When the White House Counsel doesn’t even have to sign
it, but his name is on it, the FBI suddenly delivers 339 files, they
sit over in the White House for months, years, I don’t know.

We will get all that straightened out next week. And would any
of that come through your office, or does that come from a different
office in the FBI?

Mr. O'BRrIEN. It would not come through my office.
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Mr. HORN. Which office would handle that?

Mr. O’BRIEN. I am not sure exactly.

Mr. HOrN. I will get that for the record then.

Here is where 1 am headed. When I see the misuse of FBI files
by members of the White House staff, whether it be the Nixon staff
or the Clinton staff, I am going to put in a bill that says, if you
want a file out of the FBI, the President of the United States must
have his signature on that request.

It is perfectly appropriate, if he is thinking about appointing
somebody for the Supreme Court of the United States, he ought to
have a file, if there is a file, and have access to that before he
makes an offer and embarrasses somebody. And that has hap-
pened, as we all know, when you have a full field investigation, or
even they didn’t tell him the obvious. The FBI has had some prob-
lems in that area, not doing a thorough evaluation on a few justices
I can think about.

But it just seems to me some people have easy access, because
they pick up the phone and they are the White House, and they
get any file they want. And the average citizen, including a Mem-
ber of Congress in Mrs. Maloney’s case, who wants her file, will
have to sit around for 4 years. I find that a little problem.

I am going to now yield 10 minutes to the gentleman from Illi-
nois, the vice chairman, Mr. Flanagan.

Mr. FLANAGAN. Thank you, Mr. Chairman.

Mr. O’Brien, thanks for coming today. Your testimony is enlight-
ening. The nine exemptions to the FOIA request, are there any ex-
ceptions to that? Is it possible there is a competing interest that
outweighs the interest in the exemption?

Mr. O’BRIEN. I think rather than saying exceptions to the exemp-
tions, there are competing interests. The exemptions only apply if
the concepts and parameters of the exemption apply.

In other words, I think the way you have to start out concep-
tually with the Freedom of Information Act is, it is a disclosure
statute. If a person makes a request, whatever records are respon-
sive to their request should be disclosed to them, unless an exemp-
tion applies.

So you start out first with the concept, we are going to disclose,
and then it is, unless an exemption applies. So in applying the ex-
emptions, there are, for example, some which involve taking in a
competing interest. For example, the privacy exemptions, (b)(6) and
(B)(7Xe), involve balancing on the one hand the individual’s privacy
right and the degree of the privacy, is it great—for example, per-
sonal medical records, very high value of privacy? Some other infor-
mation may be rather innocuous about the individual.

The person’s privacy right is balanced against the competing
public interest in disclosure of the information.

The interesting thing, the Supreme Court has defined the
underpinnings of the FOIA as is it in the public interest? It isn't
just you are curious about something. It is so citizens can find out
what their Government is up to. It has to be of some public inter-
est. If that outweighs the competing private interest, that will not
be applied. If the public disclosure interest is weak, then the pri-
vacy interests will be protected. So there are competing interests
in many areas.
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Mr. FLANAGAN. That example is exactly where I wanted to go.
Thanks for getting us there.

Can you give me an example of when such a competing interest
may have outweighed the otherwise blanket exemption; or a set of
circumstances, let us say, rather than a specific example, where a
competing interest would have outweighed the exemption?

Mr. O'BriEN. Competing interests in disclosure?

Mr. FLANAGAN. Yes.

Mr. O'BRIEN. Generally we protect privacy.

Mr. FLANAGAN. I am not suggesting you don’t. In an exemption
that says the Privacy Act shall apply, that this person’s private
files will remain with the FBI, or with that individual, after 4
years of waiting to get it, if there is an occasion where that file
would be reduced to paper or communicated in some way to some-
one else, can you give me a set of circumstances under which that
may happen?

Mr. O'BRIEN. No. That really will not happen. There could be a
public interest, there may have been some public disclosure before.

I will give you an example. These are exceptions. Generally, we
will not give out information about other individuals. If the re-
quester is Mr. A, and he writes in and says, I would like some in-
formation about Mr. B, we write back to him and say, we will not
be able to give you information about Mr. B unless you either pro-
vide us a privacy waiver by Mr. B, or proof of Mr. B’s death, be-
cause the privacy dies with the individual.

So we are not going to give out information about others. That
is a very interesting point, and I am glad we brought this up. The
FBI in processing requests really has three sets of clients or cus-
tomers. One is the requester, get all the information they are enti-
tled to; second is the FBI and the American people and the coun-
try. We have got to balance things to protect the FBI's ability to
continue to function and serve the Nation, and serve the people of
this Nation, by not disclosing confidential sources or not revealing
details of sensitive investigative techniques; and therefore, you
can’t use them anymore.

The third set of clients we have are those individuals whose pri-
vacy we protect, people in the files, and they don’t know we are
protecting their privacy. So, in general, there would not be a com-
peting public interest.

An example of it would be, for example, if you wrote in for infor-
mation and there was information about me in there. I am in the
senior executive service in the FBI. People at this level we consider
more public figures, so you would get information about me. If it
was a line agent investigator, we would protect his name, for exam-
ple. So, in general, we are protecting privacy very, very strongly.

Mr. FLANAGAN. So the exemptions, while very good, broad rules,
are really guidelines, in a loose way, because you will weigh in a
competing interest if there is a valid one; they are not as blanket
or naked as they appear. Is that a fair statement?

Mr. O'BRIEN. I think that—in the first place, they are laws, and
they have been defined by a lot of case law as to what their content
should be.

Mr. FLANAGAN. Perhaps by way of explanation, I can say this,
further: In your department is the rulemaking authority of whether
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this will go out or whether it will not? There is an appellate proc-
ess and I understand that. But that is also in your hands. So there
is a great deal of trust reposed in you that it will be done, because
there is not a lot of check and balance on whether or not it is done.

Consequently, I am trying to find out, without bringing in any
specific examples or actually {rying to obtain information I
shouldn’t be having in the form of a hearing—under what cir-
cumstances your thought processes go, under what circumstances
you make that decision, and under what rulings or categories you
say the exemption applies or does not apply, or the exemption is
exempted because of a competing interest, or the exemption is not
exempted because case law says it is not exempted.

I think what we are getting at here and in all of the questioning
we have heard so far is, these exemptions are really guidelines.
They are good ones, and you adhere to them very closely, but there
are exceptions to the exemption.

Mr. O’BRIEN. I guess conceptually what we are talking about, the
question is whether the exemption applies or not, and it is a ration-
al decision. They are more than guidelines, they are laws. We have
to apply them according to the law.

I wasn’t quite sure I heard you correctly; I think you said the ap-
pellate process is in my hands as well. That is not so. The appeals
process from a FBI decision on freedom of information is to the De-
partment of Justice. Those appeals are adjudicated by Department
of Justice attorneys. We are a component of the Department of Jus-
tice.

Mr. FLANAGAN. You are wearing your larger DOJ hat, I assumed.

Mr. O’BrieN. It is a different entity, it is a parent entity, so I
wanted to clarify that, if I might, because this very same entity
making appellate decisions as initial decisions is a bit of a problem
conceptually I think. We are not in that situation. But we have to
make judgments.

For example, exemption (B)7)(a) has to do with law enforcement
records, where the release of them would interfere with an enforce-
ment proceeding, a so-called pending case exemption. You have to
make judgments in categories of the information. This is what the
courts require.

The analyst goes through and makes judgments on categories of
information, whether release of those would harm the investigation
or release would harm the Government’s ability to get a fair trial.
Sometimes it is decided, no, it would not. For example, if it is al-
ready public source information, we would not protect that because
it is part of a pending case. So these have to be categorically done.

There is a large body of case law on each one of these things. We
do our best, I think, to work within the law, make these judgments
legally and rationally and in an intelligent manner, and they are
not just guidelines. But you have to have judgment. That is why
analysts have to take some time and care in doing these things.

Mr. FLANAGAN. I have two easier questions. First, if I were to
ask for my file and I were a field artillery officer for 5 years, I han-
dle special weapons, I know there were background investigations
done on me. I would authorize them, I know there is a file on me,
how extensive it is, I do not know, and it would take me 4 years
to find out if I were to make the request today.
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When I received that file, barring some criminal action that may
happen to me in the future, and I don't expect but assuming it
doesn’t, will that file come back to me in any way redacted?

Mr. O’'BRIEN. A background investigation about you?

Mr. FLANAGAN. No, your file. If I ask for a background file on me,
will that come to me in any way redacted? Are there any cir-
cumstances under which you won't tell me about me what you
know?

Mr. O’'BRIEN. Yes.

Mr. FLANAGAN. OK. What might those be?

Mr. O’BRIEN. For example, we would protect confidential sources
if there was a background—do I have the facts correct? Was a
background investigation on—I was distracted by a note when you
started talking.

Mr. FLANAGAN. Been there myself.

Mr. O’BRIEN. If purposely furnished information was held con-
fidential, it would allow us to protect the identity of people. Con-
ﬁ}(liential information and information that would tend to identify
them.

Mr. FLANAGAN. That is not really information about me that you
have. That is information about other people about me.

Mr. O’BRrIEN. No, it would be information, background informa-
tion. If he wanted it held confidential and they were promised con-
fidentiality during a background investigation, there is a value in
continuing a promise, and I am sure Members of Congress are
asked about interviewing background investigations in various con-
texts. And sometimes people want the confidence that if they are
frank and honest about the person who is the subject of the back-
ground investigation, this will be protected and so we will honor
that.

Mr. FLANAGAN. I don't think anyone will disagree.

Is there any other redaction one might see in his own file if he
asks for it?

Mr. O’'BRIEN. Yes, privacy of other people, a privacy basis.

Mr. FLANAGAN. One last question, Mr. Chairman, if I may.

Mr. O’BRIEN. There could be other things as well we would have
to look at.

Mr. FLANAGAN. You ran through some of the possibilities of re-
daction about Mr. A asking for Mr. B and asking that request be
approved under some sort of perfectly legitimate exceptions. Will
the FBI go to the greatest extent possible to redact Mr. A’s file
with Mr. B’s request to exactly what Mr. B is looking for? And how
does Mr. B communicate that to you?

Mr. O'BRIEN. We generally will not process a file about Mr. B for
Mr. A. We won't process——

Mr. FLANAGAN. You have also said today there are circumstances
where Mr. A’s file is redacted as much as possible. If so, how do
you know how to redact it?

Mr. O’BrIEN. I think that—let me clarify this. We will not proc-
ess Mr. B’s file for Mr. A unless Mr. A gets a privacy—Mr. A gets
a privacy waiver from Mr. B. Or he proves to us that Mr. B has
died, because the privacy rights of all of us will

Mr. FLANAGAN. Let’s say Mr. B was an official. We will talk
about Mr. G. Is it possible that Mr. G’s file, when it is requested
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by Mr. A, how is that file redacted, if at all, and how does the FBI
know how to redact it? To what extent does the FBI redact it? Is
that contained in the request?

Mr. O’BRIEN. Our policy is to reply and ask for a privacy waiver
or proof of death. I brought up the example of me. If I was in a
file, there are times when an individual will be in a file. Mr. B is
in a file. Mr. A has asked about a subject matter. Mr. B’s name
and information about Mr. B appears in a file, then we would proc-
ess and protect his privacy there.

Generally, in fact, we won’t even confirm or deny there is a file.
If Mr. A asks for a file on Mr. B, we don’t even confirm or deny
we have such a file. We ask him to provide us with a privacy waiv-
er or proof of death and we don’t confirm or deny that we have
files. We say that we will search for a potential file after we get
a privacy waiver or proof of death, but not before.

Now, unless there was some very, very public—very, very public
that we had——

Mr. FLANAGAN. Let’s say it was very, very public and you had the
file. I made the request for Mr. B or Mr. G’s file, how would you
redact that file? Would it be within the parameters of my request
and, if so, how would I articulate that to you? Would it just be you
who would give me that file?

Mr. O’'BRIEN. We would not process the file for you about Mr. B.
He is very, very public. We would not process that file for you with-
out his waiver. If he is found within another file on a subject mat-
ter and he is a very, very public figure, then we have to make the
judgment on privacy. But in general we are very strongly protect-
ing personal privacy by not processing files on others without the
privacy waiver or proof of death. In fact, on a public figure we
would generally release public source material only. So we are very
strong on protecting privacy.

Mr. FLANAGAN. 1 will leave it to the chairman to go to the next
question. I thank you for his indulgence at this time.

Mr. HorN. I thank you. You have raised an interesting question
which I was getting to. As I understand it, you mentioned, Mr.
O’Brien, that you do not even admit to the inquirer that there is
a file on that individual unless you have either a death certificate,
copy of the death certificate or a notarized access to that file from
the individual. You do that under the Privacy Act; is that correct?

Mr. O’'BRIEN. Yes. Some proof of death. It can be other than the
death certificate.

Mr. HORN. My query, and I am going to get to you here on De-
fense, and if the FBI is involved, I would like to hear about it.

Let’s take a wild subject for some people but about which there
is a lot of public interest. There are Members of Congress, Mr.
Schiff in New Mexico has had extensive discussions on this, that
is, unidentified flying objects. The question would be if anyone was
connected with those unidentified flying objects, where would one

o?
g Let’s take the DNepartment of Defense to start with. One could as-
sume the Air Force ought to be involved. Some of those cases I read
in the papers go back to when it was the Air Force. Maybe the
records are with the Army. Did the Air Force take the record?
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Maybe they are with the Joint Chiefs. Maybe they are with the
Air Defense Command, if you are talking about raid or indicators
and all the rest of that. So just run me through where somebody
interested in that, Members of Congress, average citizens, members
of the press, where do they go? Is there a central repository they
can ask and they would get an honest answer whether a file ex-
isted or not?

Mr. PASSARELLA. Yes, sir. All of the records that we are aware
of that have been collected about UFQ’s have been sent to the Na-
tional Archives and Records Administration. I know when we re-
ceive those requests, we have a little packet of information that we
provide back to the requestor of documents we have in our public
reading room about UFO’s, and we then refer them to the National
Archives and Records Administration for any other records. As far
as I know, the Air Force, all their records they have collected, they
have accessioned to the National Archives and Records Administra-
tion.

Mr. HOrRN. How does the Member of Congress who asks the ques-
tion or the citizen or media know that, indeed, those entities of the
Department of Defense which predate the existence of the Depart-
ment of Defense that all those records have been turned over to the
National Archives? How do we find that out?

Mr. PASSARELLA. I imagine you could ask the National Archives.
I am not a records manager. I run the Directorate for Freedom In-
formation and Security Review, but the records are accessioned
based on the Archivist of the United States directions into the Na-
tional Archives and Records Administration. As far as I know, from
60 years earlier, they have all been accessioned to the National Ar-
chives and Records Administration that have been of historical
value to the United States.

Mr. HorN. If they weren’t, do we have to get every office head
somewhere in the Department of Defense to come up here under
oath and tell us whether they are there or not?

Mr. PASSARELLA. If they were not of historical value, they would
be probably just thrown away.

Mr. HoOgN. I guess that is possible, too. How do we know? The
archivist doesn’t know something is missing, he just knows what
he has got. How do you know where the records are if somebody
says we are not sophisticated enough to know that fact so we keep
it out for the sophistication exception, which isn’t in the law. That
is why I got on the need-to-know, somebody makes that judgment.
That it is too much to think about therefore they don’t need-to-
know it so we won't send it to the archives but we will keep it over
here someplace.

Mr. PASSARELLA. If I can clarify about need-to-know. Need-to-
know is a common term within the Department of Defense but gen-
erally between individuals that already have security classification
clearances, and if A has a clearance and B has a clearance and B
is working on some topic or subject and A has no need-to-know, it
is not shared with A.

But under the FOIA, need-to-know is not an issue because either
the information is releasable or it is not releasable and need-to-
know has nothing to do with that. It has to fit the exemptions for
being denied or its release.
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Mr. HornN. It fits the exceptions and if it is classified it is denied
unless the classifying office says, well, we can declassify that.

Now what I would like to know is, are there any classifications
in the Department of Defense or anywhere else in Government of
which you are aware besides confidential, secret, and top secret?

Mr. PASSARELLA. Everything I know fits in those three categories
of classification.

Mr. HORN. Because people used to talk about the Q clearance or
something.

Mr. PAsSARELLA. That is a form I think, sir, of top level classi-
fication of top secret.

Mr. HORN. Are there any forms under the categories of top secret
that would be a de facto classification without calling it top secret?

Mr. PASSARELLA. You'd have to have the top secret, then you'd
have to have the need-to-know for that particular portion of that
clearance. That is what that amounts to.

Mr. HORN. And who decides that?

Mr. PASSARELLA. We have code word. We have special access pro-
grams. Who decides that?

Mr. HORN. Yes.

Mr. PASSARELLA. The people that have access to the program as
to whether somebody else has a need-to-know about that program.

Mr. HORN. I feel like I am watching the “Groucho Marx Show.”
What is the magic word down here? How does one ask an intel-
ligent question of the Pentagon on historic documents if they don’t
know the subclassifications under top secret? Is that indeed also
top secret or is that public knowledge as to what are the subclassi-
fications?

Mr. PASSARELLA. I would have to look up that question for——

Mr. HORN. Could you look into that. The staff will work with you
and we will file the answer for the record.

Mr. PASSARELLA. Yes, sir.

[The information referred to follows:]

There are no “subclassifications” under Top Secret, or under any of the two other
levels of classification, confidential and secret. My allusion earlier to code word and
special access programs has nothing to do with “subclassifications.” Special Access
Programs are used to limit access because: a. Normal management and safeguard-
ing procedures are not sufficient to limit “need to know” or access and, b. The num-
ber of persons who will need access will be reasonably small and commensurate
with the objective of providing extra protection for the information involved.

There is nothing in the FOIA or DoD’s FOIA Regulation that requires the public
to know that a particular historical document is classified, nor is there a require-
ment to determine under what level of classification the document may be i.e., con-
fidential, secret, or top secret. Likewise, there is no requirement to know whether
the document is part of a special access program. All the public has to do is request
the record they want, and it is the responsibility of DoD to decide whether the

record is releasable or should be withheld from public release under one or more
of the nine FOIA exemptions.

Mr. HORN. Let me go back a minute to the case, Mr. O'Brien, I
think you are familiar with it since you wrote me about it, knowing
on the 30th anniversary I was going to have a hearing on the Free-
dom of Information Act, the Privacy Act, the whole works.

I wrote the Director on October 31, 1995, partly to see what hap-
pens about a case, about an individual that I have known for a
number of years, and these letters in exchange will be put into the
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record. It is dated October 21, 1995, to the Honorable Louis J.
Freeh, Director of Federal Bureau of Investigation.

I say:

Dear MRr. FREEH. This request requires your personal attention and it is hoped
your approval of the freedom of information request noted below.

Background: This request had been made to me by Robert Dellinger, whom I have
known for over two decades. Bob Dellinger was a part-time faculty worker at the
California State University, Long Beach. He was an ex-convict from Terminal Is-
land. He did outstanding work at the university as well as at Terminal Island where
as a prisoner he began the first course on creative writing in the Federal prison sys-
tem. After he was released, he voluntarily returned to teach that course for a total
of 17 years.

For the past 20 years, Mr. Dellinger has achieved success as writer/producer of
various TV series and movies and also a mini-series. He was one of the key speak-
ers, along with Judge Matt Byrne, at the Judge Manuel Real’s testimonial dinner
when he gave up his chief judgeship to Judge Byrne. Judge Real was Bob
Dellinger’s sentencing judge. He took an interest in Bob, and he is his friend. In
brief, Mr. Dellinger is not a miscreant, or a misfit.

Now here is the freedom of information request: “Bob Dellinger
has told me when he filed for his FBI materials under the provi-
sions of the Freedom of Information Act, the Bureau was unable
to locate certain key documents, including summaries of its con-
tacts with the CIA before Dellinger was prosecuted. However, the
CIA did find all of those materials in its files and it released them
to him totally unexempted, with the exception of the two teletypes
which the CIA says the FBI excepted. Dellinger claims the CIA
also has no objection to releasing this information, without exemp-
tions, if the FBI withdraws its objections.” So I was testing to see
what is the interagency cooperation here.

“In the interest of truth, I would hope that the FBI would drop
its objections to the release, unexpurgated, of the two attached CIA
teletypes,” which I will file with the record also. They are “dated
February 9 and 11, 1972, from the CIA’s Los Angeles office to its
Headquarters and will advise the CIA to send the full text to those
materials to Mr. Robert Dellinger.

“I am informed that Special Agents who stepped over the line in
this case were ordered to do so” and then I named that particular
agent, which I won’t name here, “who became the first and only
Special Agent in Charge to be denied membership in the Society
of Former Special Agents of the FBI. Mr. Dellinger assured me that
he intends to show in his movie about this matter that it was not
an institutional policy of the FBI that caused agents’ misdeeds, but
rather the misdeeds were a result of the individual agent’s consist-
ent breach of many policies.” For example, that agent claims
Dellinger had used his badge to obtain and then not repay almost
$200,000 in unsecured loans from the Beverly Hills Bank of an in-
g‘i];ridual, also not named, whose kidnapped son was rescued by the

“Anything you can do to release these two records and any others
which pertain to Mr. Dellinger would be appreciated,” and then
those are attached.

Then I received the letter from you, which I will also put in the
record that is dated January 17, 1996. I think I finally received it
in March or so, and the letter was presumably sent but our office
had no record of its receipt. This was what was sent, a copy after
we asked for the record of that letter.
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And you say:

Dear Congressman Horn, your letter dated October 21, 1995, concerning the Free-
dom of Information/Privacy Acts’ request of your constituent, Robert Dellinger, has
been referred to me for your response. We Kave opened a new FOIPA request for
your constituent and assigned it No. 404,100, which we ask him to use in any future
correspondence with us in this regard.

In order to be fair to our thousands of requesters awaiting an initial review of
documents, we are treating requests for rereview as new requests to be handled in
turn. Therefore, Mr. Dellinger’s request has been placed in our backlog of unas-
signed requests to await its turn for processing baseg on the date of receipt, October
26, 1995.

Unfortunately, due to our limited resources and thousands of requests on hand,
I am unable to give you a definite date of when this request will be assigned. At
the end of November 1995 our total requests numbered over 15,300 with over 5.4
million estimated pages to review. )

We assign our requests for processing based on the date of receipt consistent with
sound administrative practices. We are currently assigning cases we received in
April 1992; therefore your constituent can expect an extensive delay in assignment.

In order to equitably administer the thousands of FOIPA requests the FBI re-
ceives, we maintain the two-tiered system for assigning requests based on volume
and complexity. Since there are only two documents responsive to Mr. Dellinger’s
request, we have placed his request in our track one cue consisting of the less volu-
minous and less complex request. Therefore, I expect his request will come up for
assignment sooner than the more voluminous and complex request in track two.

I would like nothing more than to be able to respond to an inquiry in a more fa-
vorable manner. However, in the recent years the FBI has experienced a general
increase in the level of new FOIPA requests. At the same time, we have not had
sufficient resources to address this increase or the backlog of work on hand. Re-
peated efforts by the FBI to attain through the annual budget process have not been
successful. The FOIPA section has been also obligated to comply with court dead-
lines and the other legislation requiring the expenditure, the large number of re-
sources on a limit number of requests.

With Government downsizing, we recently lost employees through early retire-
ments and buyouts. This has further exacerbated an already serious backlog situa-
tion causing additional delays in the assignment of work. I regret the delays we are
experiencing and hope your constituent will be understanding and patient while
waiting for his request to be handled in turn. Rest assured, it will be processed in
due course. If I can be of any further assistance to you, please do not hesitate. J.
Kevin O’Brien, Chief, Freedom of Information Privacy Act Section, Information Re-
sources Division.

Well, obviously, one of my concerns is have you made the request
for additional resources and, if so, what has been the nature of
those requests? Do you want to double the staff to get it down to
2 years or would that get you down to 2 years?

[The letter referred to follows:]
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The Honorable Louis J. Freeh, Director
Federal Bureau of Investigation

J. Edgar Hoover Building, Room 7176

9th Street and Pennsylvania Avenue, N.W.
Washington, D.C. 20535

Dear Mr. Freeh:

Thig request requirer your personal arrention and--ir is
hoped- -your approval of the Freedom of Information Act Reguest
noted below.

Background: This request has been made to me by Mr. Robert
Dellinger, whom I have known for over two decades. Bob Dellinger
was a part-time faculty member at California State University, Long
Beach, when I was President. He was an ex-convict from Terminal
Island. He did outstanding work at the university as well as at
Terminal Island where as a prisoner he began the first course on
creative writing in the Federal Prison System. After he was
released, he voluntarily returned to teach that courge for a total
of 17 years.

For the past 20 years Mr. Dcllinger has achiecved success as a
writer/producer of various TV scrics and movies, and also a mini
series. He was one of the key speakers, along wirh Judge Matt
Byrne, at Judge Manuel Real’s testimonial dinner when he gave up
hiz chief judgeship to Judge Byrne. Judge Real was Bob Dellinger’s
sentencing judge. He took an interesat in Bob, and is his friend
Tn brief, Mr. Dellinger i& not a miscreant, or & migfit.

The FQIA Reguest; Bob Dellinger has told me that when he
filed for his FBT materials under the provisions of the FOTA. the
Bureau was unable to locate certain key documenis, including
summaries of its contacts with the CTA before Dellinger was
prosecuted. However, the CTA did find gll of Lhose materials in
its files and releaged Lhem Lo him, totally unexemptred, with the
exceplion ol the two Lelelypes which the CTA says the PRT excepted.
Dellinger claims that the CTA also has no objection to releasing
Lhig jgtormation, without exemptions, if the FEBI withdraws irs
objections.

Tn the intearest of Lruth, 1 would hope thar the FR1 would drop
its object ions Lo the release, unexpurgated, of the two attached
CIA teletypes, 3 g and 11, 1972, from the ClA's Los
Angcies office to its headquarters, and will advise the ClLA to send

FUNTEU ON MECYCLEN FARER
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the full text of those materials to Mr. Robert Dellinger.

I am informed that the Special Agents who stepped over the
line in this case were ordered to do so by Wesley G. Grapp, who
became the first and only Special Agent-in-Charge to be denied
membership in the Society of Pormer Special Agents of the FBI. Mr.
Dellinger has assured me that he intends to show in his movie about
this matter that it was not an institutional policy of the FBI that
caused the agents’ misdeeds, but rather that the misdeeds were the
regult of Mr. Grapp’s consistent breach of many policies. (For
example, Mr. Grapp--claims Dellinger--had used his badge to obtain-
-and then not repay--almost $200,000 in unsecured loans from the
Beverly Hills bank of Stanley Stalford, whose kidnapped son was
rescued by the FBT.}

Anything you can do to release these two records and any
others which pertain to Mr. Dellinger would be appreciated. Mr.
Dellinger’s address is:

Robert Dellinger
1226 N. Hayworth Avenue, Apt. 16
West Hollywood, CA 90046

Attached are the redacted copieg of the CIA teletypes sent
February 9 and 11, 1972. I would appreciate being copied an this
matter. Thank you in advance for your cooperation.

With kindest regards,

Sincerely yours,

Stephen Horn
U.S. Representative

SH:dnh
Enclosures (2)
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Mr. O'BRIEN. We have the—the Bureau was concerned that the
backlog of requests might grow going back into the 1980’s and in
1987, for fiscal year 1989, the budget submission made its first re-
quest for more people. Thereafter, we have made requests every
year. The backlog of requests has grown from 7,000 from the end
of 1987 to what it is today, 15,200. During that time, we have been
making requests for additional people. The number of additional
people requested keeps going up but in fact the request never did
make it to the Congress. In many years, OMB—there is an ap-
proval process through the administration.

Mr. HorN. I was going to ask you that, so I am glad you are into
it. In other words, who decides the budget with the FBI? Is it an
assistant director for budget or administration or what?

Mr. O’'BRIEN. The Director.

Mr. HORrN. He approved your submission in 1987, I take it?

Mr. O’BRIEN. We had a submission in 1987 that was sent out of
the FBI.

Mr. HORN. To the Attorney General or whoever represents her on
the budget?

Mr. O’'BRIEN. Right.

Mr. HORN. What I would just like is to get a feel for has the Di-
rector asked for resources each year for this office?

Mr. O’BRIEN. Yes.

Mr. HORN. And where—has the Attorney General, regardless of
who is Attorney General, regardless of administration, passed that
on as a Justice request to OMB?

Mr. O’'BRIEN. In most instances, yes, and it went to OMB. I think
the fiscal year—what are we, 1997 now, 1995 and 1996 perhaps
was not passed on from the Justice Department. There were 2
years it wasn’t passed on from the Justice Department. This year,
however, where we are now with the fiscal year 1997 budget re-
quest, it was approved by the Justice Department and OMB and
is pending action here on the Hill for 129 additional people.

Mr. HorN. And what would that do to getting at your backlog?
What is your estimate of what 129 would do?

Mr. O'BrIEN. We think that would begin—we would start reduc-
ing the backlog of requests we projected out. I don’t have the pro-
jections available, how much that produced. It is in the budget sub-
mission, and we are trying to get it down to a reasonable level that
would be a more acceptable turnaround time and be able to service
more requesters. Some 129 people is what we are asking for in the
fiscal year 1997 budget.

Mr. HorN. I will ask Mr. Russell George, who worked with your
staff, to see if we can get a little chart for the record at this point
as to when your particular Freedom of Information/Privacy Act sec-
tion has asked for the funds, when the directors concurred, and you
are telling me he has concurred in all cases.

[The information referred to follows:]
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Mr. HORN. Then the question is, did Justice or the Attorney Gen-
eral or any agent of the Attorney General approve that? Then did
OMB approve it, and you are saying it has really been in the last
couple of years where OMB did not approve it, I take it.

Mr. O’BRIEN. No, I think within the last couple of years——

Mr. HOgrN. This year they did approve it and it is here in the
Justice budget, so we need to trail it right up to the Appropriations
Subcommittee which is relevant, which I assume is the one on Jus-
tice.

Mr. O’BRrIEN. Yes, sir.

Mr. HORN. We will put that in the record, without objection, at
this point.

Now getting back to the Dellinger correspondence, do you often
have requests where it involved another agency, in this case where
it involves the CIA where they say we don’t have a problem releas-
ing it. I am just interested in how this works and how you deal
with that and are there cases where other agencies refuse to re-
lease part of what is also in your file and therefore you can’t send
that out presumably to the requestor.

Mr. O’'BRIEN. The procedure is—the concept of the third agency
rule. If the agency has information in its records that belong to an-
other agency, they defer it and refer it to the agency whose infor-
mation it is. In the case of Mr. Dellinger’s request, while there are
two CIA documents, the information in the documents is FBI infor-
mation. That is information that the FBI furnished them. That is
what I am told, and the decision as to whether that would be re-
leased would be made by the FBI.

Mr. HORN. Even though CIA says they have no problem releasing
it.

Mr. O’'BRIEN. They might have no problem from their standpoint;
and we would have to make an assessment whether from our
standpoint the information that is in their document that came
from the FBI is such that we should release it or not.

Mr. HorN. That would go to what? The field office that handled
the case would make that judgment or is there another place other
than the FBI where that judgment is made?

Mr. O’'BrIEN. No; we would make that judgment here under the
Freedom of Information and Privacy Act.

Mr. HORN. You wouldn’t even have to refer it. You would just
have sort of operating rules that decide which information you re-
lease and which you don’t? Is that it? You just built up over the
years ways to handle certain cases?

Mr. O’BRrIEN. Based upon the exemptions that are available in
the statute, yes. And the processing—most of the processing is done
centrally at the FOIPA section at FBI Headquarters. I think De-
fense said a lot of their processing is done at various installations.

Mr. HORN. What exception would be used in this case? I assume
you have had a chance to look at it now. It is part of the hearing
process.

Mr. O’'BRIEN. I have not looked at the actual documents. I am
told that the question is of a confidential source, that it is not—
I was told it is not a classified information issue, but a confidential
source issue.

Mr. HORN. Could a confidential source also be an FBI agent?
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Mr. O’BRIEN. No.

Mr. HorN. Confidential source defined as someone outside of
FBIL

Mr. O’BRIEN. That’s right, there may be a privacy issue there if
there is an agent in the FBI. We would have to look at it.

Mr. HORN. As I mentioned without mentioning names, although
it will be in a public document you have here an agent that appar-
ently is questionable by the FBI and its standards of ethics and
conduct that apparently is involved, in this case I am not familiar
with the details of it, but it just seemed to me that somebody needs
to take a good look at this case and see if they are trying to protect
that individual should that individual really be protected?

Mr. O’BRrIEN. I will certainly look at that. I don’t think we are
trying to protect that individual. There is—

Mr. HOrN. Go ahead.

Mr. O’BRIEN. There is case law on the issue of protecting persons
who are officials in the Government. There is the Stern case which
drew the line on very high level people get less privacy protection
than those in the middle and lower ranks would, and we will follow
whatever the applicable law is to be applied.

Mr. HORN. Can we have a response on this for the record that
we can put in that resolves this matter?

Mr. O’'BrIEN. Exactly what is the question?

Mr. HORN. Well, I would like a response to this letter that we
can put into the hearing record that resolves this case with the ¥BI
because I am interested, No. 1, in interagency cooperation and, No.
2, since an agent that apparently did not win the approval of the
FBI is involved in this case, if that is anywhere in those redacted
documents, because I don’t have the slightest idea what was re-
dacted, neither does the individual involved by that document.

Mr. O'BRIEN. I don’t either. What I am working on is the version
of the facts which Mr. Dellinger has provided you and whether he
is accurate or not I don’t know.

Mr. HORN. And if that is wrong I would like to have a statement
from the FBI that we can close out the record and put it in this
hearing record.

Mr. O’'BRrIEN. Can we follow up with staff as to exactly what
your:

Mr. HorN. I want your response on this decision and if there is
a problem with the request or if I have stated the facts wrong, 1
would be the first to like to know it and I would like to put your
versic&n in the record along with this version that is going into the
record.

Mr. O’BrRIEN. With what is happening with the request at this
time it has been put in a cue, in other words it is not up for analy-
sis yet. It is in that——

Mr. HorN. I would think when a congressional hearing uses it
as a case that the FBI would get it to the top of the cue.

Mr. O'BRIEN. We will be back to you on this case.

Mr. HORN. We will need it in 2 weeks to close out the hearing
record. The gentleman from Illinois, Mr. Flanagan, has some ques-
tions.

Mr. FLANAGAN. I have just two. One is simple, and I think one
clarifying. Mr. O’Brien, if an individual requests information about
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himself, and requests it of the FBI and wants to see his file and
you would otherwise redact it to protect the source of that informa-
tion under that source’s privacy requirements and it is all well and
fine, to what extent would that redaction happen? To the extent of
the name of the source or to any information that that source pro-
vided? Would that be redacted as well or would there be some com-
promises in between?

Mr. O’BrIEN. It depends on the nature of the case. In order to
protect the identity of the source, we have to redact the name and
identifying data, as well as any identifying information that would
tend to identify him. That would have to be done to protect him,
because facts as to what somebody told may very well indicate who
it is, even if you protect his name. So, we would have to do that.

Mr. FLANAGAN. It is a judgment process on your part as to what
that would be.

Mr. O’BRIEN. In the criminal cases we are allowed by law, by the
second clause of the (B)7)(d) exemption, once it has been deter-
mined that a person is a confidential source, we are allowed by the
law to exempt all of the information furnished without making an
analysis of whether or not particular bits of information would tend
to identify him.

Under Attorney General Reno’s discretionary release program,
however, we do make that analysis and we will release some infor-
mation, the information that would not tend to identify him. So it
varies from case to case and if the person requests files about him-
self, those kinds of files can be different, depending on the individ-
ual. It could be background investigation if the person has been in-
volved in Government service. It could be criminal cases, for exam-
ple, if an organized crime figure made a request, I would like to
see the files you have on me, could be criminal investigations and
therefore there could be confidential source in there, and we protect
them. These things can be different.

Mr. FLANAGAN. I am glad to see that the stated policy is to pro-
vide as much as possible while still protecting the exemption which
is for a very good reason.

I think I can clarify where the chairman was trying to be with
his questions. I think what he was asking about, if I understand
the chairman, is, are there administrative levels where DOD would
be unwilling to provide information apart from the official cat-
egories of confidential, secret, top secret, and various classifications
of access in top secret. Let’s say, for example, the document was
marked FOUOQO, under what strictures would that be withheld, if at
all, or any other administrative marking outside of the official clas-
sifications for national security or other reasons it may be marked.

I think we got kind of lost in the discussions about what I need
to know because there aren’t many documents stamped “need-to-
know.” That is understood under other matters. But if it is
stamped “FOUQ,” for official use only, which is a common adminis-
trative barrier to access within DOD, is that a barrier to a FOIA
request?

Mr. PASSARELLA. It is not a barrier to a FOIA request, but some
of the information which is FOUO may be denied from the FOIA
exemption of before, that is, priviledged or confidential trade se-
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crets or commercial or financial information, which is why that doc-
ument would have been marked FOUO.

Mr. FLANAGAN. Under the other and ordinary exemptions.

Mr. PASSARELLA. Yes, sir.

Mr. FLANAGAN. Are there any other administrative classifications
other than FOUO that may require some attention?

Mr. PASSARELLA. I do not know of any other, sir.

Mr. FLANAGAN. I thank you and I thank the chairman.

Mr. HorN. I thank my colleague, the vice chairman. You can tell
when you are fully Irish when you finish the question, where the
half Irish can’t just get to it. I thank the gentleman very much. I
see the distinguished chairman of the full committee. I should say
to the gentleman from Pennsylvania we have mentioned the irony
of the 339 files being delivered by the FBI to the White House
when you don’t even have a signature on the letter. We also have
a little problem here with citizens getting their files—not to men-
tion Members of Congress who are in court cases getting their files.
So if the chairman would like to give us an indication of what he
plans next week, we would be glad to hear it before we recess at
1:30.

Mr. CLINGER. I would like to commend you for holding this hear-
ing. We are dealing with statutes that are very sensitive, very nec-
essary. They are the sort of statutes that do provide a right of the
public to know at the same time hopefully ensure that the individ-
ual’s rights are not being trampled on. There is a fine line between
involving those decisions, and I think the immediacy of what has
been going on lately it is very appropriate that we are holding this
hearing today.

I do intend to go into this in a little more detail in the specific
situation involving the files that were turned over, and I think we
clearly have a lot of questions about procedures that are involved
here because I think the issue really is the public’s right to know.
At the same time we have gone overboard in perhaps invading the
individual’s rights of privacy. So we will explore that next week
and in the first of three hearings on this matter. This is important
for the future and for ensuring those statutes are doing what they
were designed to do and no more.

Mr. HorN. 1 suggested before you came into the room thinking
after I listened to all of this testimony of putting a bill in that says
when the White House wants some files, say you are going to con-
sider someone for the Supreme Court, the President ought to sign
his name along the dotted line when you make that request. There
ought to be some understanding that files don’t sit over there for-
ever unless they are Xeroxes of files or something. It seems to me
when they respond to a sort of typewritten name there with no sig-
nature, you don’t know if Mickey Mouse did it or the——

Mr. CLINGER. And, one, the use of the names was apparently not
known to the person who gave it whose name was used did not give
authorization to anybody to do this. I think there are questions
about that. I do hope that as I understand Director Freeh has indi-
cated to me they hope to have them conclude their initial investiga-
tion by tomorrow and we will look forward to having that report.

Mr. HorN. I thank you, Mr. Chairman. We are in recess until
1:30 when we have a number of key panels coming in, journalists



88

and others who have been intimately involved with the Freedom of
Information Act request, and we will also get into some of the pol-
icy areas with GSA and the director of the committee, Management
Secretary for the General Services Administration, as well as some
distinguished lawyers who have dealt with this subject over the
years.

We thank you both for coming. Sorry to take too long, but you
do have some valuable information to share with us and we appre-
ciate it. I might say on the Defense Department, we would like
staff to work out the same as we are working it out for Justice. If
you need more staffing over there, have you asked for it? Has the
Secretary of Defense or the Controller sent that forward to OMB?
Have they sent it forward to the Congress? What happened to it?

In other words, we are trying to solve these questions so it isn’t
just the spirit of the act that is carried out, but the actual imple-
mentation. There wouldn’t be much spirit left if we all sit around
waiting 4 years, 6 months, or whatever it is. I realize you have the
problem. That is the reason the law was passed so people could
find out what is going on in Government. We need to back you up
with the resources to get that job done, so thank you for coming.
We are in recess until 1:30.

[Whereupon, at 12:15 p.m., the subcommittee was recessed, to re-
convene at 1:30 p.m., this same day.]

Mr. HORN. The recess has ended. The subcommittee will begin
the afternoon portion of the hearing. I apologize for being 2 min-
utes late. We had two votes on the floor.

I will say to this panel that we have the tradition of putting all
witnesses under oath except Members of the House and Senate. If
you would not mind standing, raise your hand and repeat or affirm.

[Witnesses sworn.]

Mr. HorN. All four witnesses affirm.

Let’s begin in the order in which they are in the agenda. We will
start with Ms. Welsome, Society of Professional Journalists, Amer-
ican Society of Newspaper Editors, Newspaper Association of
America.

Ms. Welsome.

STATEMENTS OF EILEEN WELSOME, SOCIETY OF PROFES-
SIONAL JOURNALISTS, AMERICAN SOCIETY OF NEWSPAPER
EDITORS, NEWSPAPER ASSOCIATION OF AMERICA; LARRY
KLAYMAN, CHAIRMAN, JUDICIAL WATCH, INC.; JANE E.
KIRTLEY, EXECUTIVE DIRECTOR, THE REPORTER’S COMMIT-
TEE FOR FREEDOM OF THE PRESS; AND BYRON YORK, RE-
PORTER, THE AMERICAN SPECTATOR

Ms. WELSOME. Thank you very much. I would like to thank the
Honorable Chairman Stephen Horn and members of the sub-
committee for inviting me here today to speak to you about my ex-
perience using the Freedom of Information Act. I know that you
have my written statement, so I will just try to touch on some of
its high points, and if you have any questions, feel free to ask.

I know that as makers of the law oftentimes you don’t get out
and see the people who use the Freedom of Information Act and
use the information that is available in this country, so I would
like to share with you some of my experiences. I have been to the
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National Archives in College Park. I have been to reading rooms
in Hanford; Oak Ridge; Germantown, MD. I guess I have seen so
many documents, I am going to need glasses in the near future.
But this story for me was very touching, and I would like to talk
to you about that.

Two years ago I was looking at some old Atomic Energy Commis-
sion records at the National Archives in College Park. It was a Sat-
urday, I think, and the reading room was nearly empty. Across
from me, a man with reddish hair was reading some documents.
He appeared to be in a state of great excitation. He would sigh oc-
casionally and jot down some notes with one of the yellow pencils
the archivists gave us. My curiosity was aroused.

During the lunch break, I ran into him in the cafeteria. He was
from Virginia, as I recall, and he was on vacation. I asked him
what he was researching. “The Kennedy assassination,” he re-
sponded. “There were some things about the case that didn’t add
up,” he said, inferring he had made some new discoveries.

I thought he was a dreamer as I punched the button to the eleva-
tor that would take me back up to the research room. Then it came
to me what I had witnessed: the free and open access Americans
have to documents about one of the most important events in the
20th century. Anybody can literally hold this history in their
hands. You don’t have to be a scholar, lawyer, or journalist to look
at Kennedy records. They are there for everybody to read and pon-
der. And as one of the men this morning was speaking about the
Kennedy records, I believe he was from the FBI, I thought of this
man. People are out there using this information, and it is a won-
derful thing to see and know that this is available in our country.

And 1 just want to tell you that in my opinion the Freedom of
Information Act speaks to the same principles of open government.
I see it as a tool for the little guy, for journalists like myself, for
public interest groups, and for other taxpayers.

Very briefly, I want to just tell you my experience using the
FOIA in the past, my experience using the FOIA today, and why
I think that this Electronic Freedom of Information Act is just a
terrific law. I feel very strongly, and I am sure other journalists do,
that this will improve our country and our democracy.

Several years ago when I was working at the Albuquerque Trib-
une, I filed a FOIA seeking information on 18 people who were in-
jected with plutonium during the Manhattan project. I got back a
few boilerplate contracts and a couple of documents that would fit
in an envelope. Then I proceeded to get the runaround. And at
some point during that process I drew a line in the sand, you know.
We have to do a lot of things as reporters and take a lot of insults
and work long hours as everybody else does, but I just thought
these are 50-year-old records, these people are dead, these are not
nuclear secrets, and I felt the newspaper was entitled to them.

That began the fight. It continued for several years. In August
1992, we had to enlist the aid of the Baker & Hostetler firm. We
do not use attorneys frequently, and this was a very exceptional
case. I cannot tell you why we decided to do it. Most FOIA’s we
have to push on our own time.

The Baker & Hostetler firm then began pressing the DOE for
documents, and they started to trickle in. Eventually we had
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enough information to put a series together. It was a 3-day series.
It prompted tremendous response in the national media and in the
international media. To just give you an example of that response,
it was so overwhelming that the staff could barely get the paper
out. We ran out of fax paper. We ran out of Fed Ex envelopes, et
cetera. It really was an extraordinary event.

As a result of our series, a number of things happened in the
Government. Many records were made public. Many of those
records have since been put on the Internet. I understand that
some of them are being digitalized and will go on the Internet in
the near future. Things have changed dramatically since 1993.

I have used the FOIA on seven occasions or so since that time.
I've had very good luck. The DOE in particular seems to bear no
resemblance to the agency I had been dealing with before. I feel
that this Electronic Freedom of Information Act would make law
many of the things that the agencies are doing already, as I heard
this morning, and as I have experienced in my own information re-
quests.

So I guess in conclusion I would like to say that I know that peo-
ple change, that bureaucracies change, and that if this—if these
changes were made law, then reporters such as myself and tax-
payers would not be at the mercy of a FOIA officer or would not
be at the mercy of an institution that we didn’t understand. The
law would be there, we would all know the ground rules, and we
could use it.

And I also would like to say that I think—and I don’t think it
is any surprise to you all with so many people using computers
today, I think that to be able to get information on a disk in the
long run would be cheaper. And let me just say that, for example,
in the case of the plutonium records I got, it was something in the
neighborhood of 5, maybe 10 boxes that had to be copied and
mailed out, and all of that would have fit on a disk that could have
gone in a 32-cent envelope.

And so with that, I guess I will end, and I really, really appre-
ciate your time and your interest in this bill. Thank you.

[The prepared statement of Ms. Welsome follows:]
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1 would like to thank the honorable Chairman Stephen Horn and members of the
subcommittee for inviting me here today to speak to you about my experience using the
Freedom of Information Act.

Two years ago, I was looking at some old Atomic Energy Commission records at the
National Archives in College Park, Maryland. It was a Saturday, I think, and the reading
room was nearly empty. Across from me, a man with reddish hair was reading some
documents. He appeared to be in a state of
great excitation. He would sigh occasionally and then jot down some notes with one of the
yellow pencils the archivists gave us. My curiosity was aroused.

During a lunch break, I ran into him in the cafeteria. He was from Virginia, as I
recall, and it seemed like he was on vacation. I asked him what he was researching. "The
Kennedy assassination," he responded. There were some things about the case that didn’t
add up, he said, implying that he had made some new discoveries.

A dreamer, I thought, as I pushed the button for the elevator that would take me back
upstairs. But then it came to me what I had witnessed: the free and open access Americans
have to documents about one of the most important events of the twentieth century.
Anybody can literally hold that history in his or her hands. You don’t have to be a scholar,
lawyer, or journalist to look at the Kennedy assassination records. They are there for
everybody to read and ponder.

The Freedom of Information Act speaks to the same principles of open government.

Although the FOIA is used by many different groups, I think of it primarily as a tool for the
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"little guy,” a law that helps reporters, public interest groups and taxpayers without subpoena
power or influence obtain documents about the actions of our government.

Several years ago, when The Albuquerque Tribune, the newspaper I worked for, was
in a pitched FOIA battle with the Department of Energy, I honestly felt the Freedom of
Information Act was not worth the paper it was written on. In November of 1989, I filed
my FOIA request with the DOE for all documents related to a 50-year-old experiment in
which 18 people were injected with plutonium. This study had been described in the
scientific literature and was the centerpiece of a 1986 congressional report entitled "American
Nuclear Guinea Pigs: Three Decades of Radiation Experiments on U.S. Citizens." But [
wanted to find out more; I wanted to find out who these 18 people were and what had
happened to them.

In response to my FOIA request, I received a few boiler plate contracts and two
documents that would have fit in a 32-cent envelope. When I argued that the response was
inadequate, the DOE threw up numerous road blocks. They shuffled me from operations
office to operations office, claimed the request was too broad and denied having any more
records.

I got mad. I wasn’t asking for nuclear secrets; I was asking for ancient records and I
suspected if the DOE was giving me the run-around, then it was also giving hundreds of
other citizens and reporters from small papers the same treatment. (Attached to my
statement is a Nov, 15, 1993 article describing the newspaper’s FOIA battle.)

The DOE’s response seemed typical of the way agencies often respond to FOIA

requests. It was not a conspiracy so much as a complete lack of interest on the part of the
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bureaucrats whose job it was to dig out the documents. I can only assume that this utter
indifference had developed because the people at the top placed such a low priority on filling
FOIA requests. Even today, limited budgets and inadequate staff have contributed to large
backlogs and long delays.

In August of 1992, the Albuquerque Tribune enlisted the aid of the newspaper’s
attorneys, the Baker & Hostetler firm, to re-file the FOIA request. With their aggressive
help, the records began to trickle in. Soon we had enough information to publish a three-day
series describing an extraordinary cover-up that spanned five decades and involved two
generations of scientists.

The response from readers and public officials was overwhelming. President Clinton
formed an Interagency Working Group and ordered the federal agencies to search their files
for documents related to Cold War experiments on humans. The DOE set up a hotline
which netted more than 20,000 calls. A federal advisory committee was impaneled to
investigate all the radiation experiments and the deliberate releases of radioactivity, including
Hanford’s infamous Green Run.

The Trib’s FOIA request helped to uncover an untapped vein of Cold War history and
new information on the development of medical ethics in this country soon after the
Nuremberg Code was handed down. Thousands of documents have been declassified and
placed into public reading rooms. Many of the DOE records are available on the Internet.
The Defense Nuclear Agency, I am told, is also in the process of preparing to do the same
thing with its records. There are enough new documents in the public domain, said one

archivist, to keep historians busy for two decades.
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In the past 18 months or so, I have noticed a tremendous change in the way certain
federal agencies have responded to my personal FOIA requests. Between June of 1994 and
April 1996, I have filed seven additional FOIA requests; three with the Department of
Energy, two with the Department of Defense and two with Brooks Air Force Base in San
Antonio, Texas. The agencies responded promptly and completely. The DOE, in particular,
appears 10 have made a concerted effort to improve the way it handles information requests.
It bears no resemblance to the foot-dragging, obfuscating, hard-headed agency that I was
dealing with only a few years ago.

But there are still many problems. Other reporters I have spoken with continue to
complain of long delays or skimpy responses. In working with the Department of Defense, I
was told just a month ago that FOIA officials were swamped and didn’t have the staff to
handle the volume of requests. Some of the proposed changes to the FOIA, such as the
multi-tracking system that would allow uncomplicated requests to be filled in advance of
others, would help reduce the backlog and expedite information.

The Defense Department already appears to be doing this. In April, for example, I
filed two FOIA requests with the DOD’s Radiation Experiments Command Center. A few
days later, I received postcards from the Office of the Secretary of Defense indicating that
there were 1,690 cases ahead of mine. (Copies of postcards are attached to the statement).
Since I knew the information was available and readily accessible, I contacted Col. Claud
Bailey and asked him if the FOIA requests could be expedited. He agreed, and within a few
days, I received several packages. Making this multi-track system part of the law (which

would be accomplished by the Electronic Freedom of Information Improvement Act) would
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eliminate any subjectivity on the part of FOIA officers and avoid the necessity of having to
grovel for information. Had this multi-track system been in place when I filed my first
FOIA request in 1989, I'm confident that ] would not have had to wait three or four years
for crucial documents to be released.

I also strongly endorse the idea of expediting requests, particularly when the
information being sought would affect public assessment of government activities that are the
subject of widespread media coverage. Again, some federal agencies already seem to be
leaning in this direction. The DOE, for example, expedited the Trib’s FOIA request when
the publication of the series generated a vast amount of national and international interest.
This policy should be imprinted into the FOIA, and the EFOIA legislation that is moving
through the Senate would accomplish this.

Many of the records my newspaper was seeking were so old that they were not
available in electronic form. As I mentioned, many of those documents are now being made
available electronically to anyone. With the widespread use of computers, it is important
that the changes be implemented across the board wherever reasonable so that requesters
have the opportunity to receive the documents either in paper or electronic form.
Unfortunately, these practices -- especially making records available in electronic form --
apparently is not the policy at many agencies. A recent study of agency treatment of
electronic records under the FOIA concludes that agencies are searching for guidance on how
to properly and lawfully respond to requests for electronic information. In a paper published
last year, Dr. David H. Morrissey of Colorado State University wrote:

At the same time that new technologies have made it increasingly possible to
access Washington’s computerized records, federal agencies are treating some
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electronic information as a special class of data, outside the range of the
Freedom of Information Act and off limits to the public. In a number of
cases, agency policies have created obstacles to disclosure of computerized
federal information. . . .

[Slurveys (conducted by the Department of Justice in 1989, and by Dr.
Morrissey in 1993 and 1994) indicate the arrival of personal computers and
databases has created confusion over application of the FOIA and federal
information policy. . . . Yet the surveys also reveal good will on the part of
some federal information officers, and a desire to apply the new technologies
properly. Some federal FOIA officers say they would like to use the new
technologies to more fully satisfy FOIA requests. Some acknowledge
computers make it easier to find, retrieve, and manipulate information. But
most also say that because of confusion over what information disclosure
actions are now proper or legal, they are hesitant to use the new technologies
boldly. The FOIA was written in an era of paper documents, they say.
Without guidance from Congress or the executive branch, adapting the
measure to the computer age isn’t easy.

Dr. David H. Morrissey, Public Policy and Electronic Government: The Status of

Computerized Records Under the Freedom of Information Act, presented at the AEIMC
Media, Government and Public Policy Convention, January 1995. The EFOIA legistation

would seem to provide just the guidance these FOIA officers are searching for, and would
make great strides toward making more government information available in more convenient
formats.

In conclusion, I would like to say that I have been fortunate to have experienced
personally the tremendous power of the Freedom of Information Act; how it can help dig out
the facts and make our historical record more accurate. I appreciate the efforts of your
subcommittee to examine the FOIA. And, on behalf of the Society of Professional
Journalists, the American Society of Newspaper Editors, and the Newspaper Association of
America, I urge you to pass the EFOIA legislation this year. Thank you again for your

time.
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THE ALBUQE ERQUE TRIBUNE - THE PLLTONTUM EXPERIMENT

sons for the inquiry are not clear
A detailed report of the findings later
was prepared and classified “Official Use
Only.” The DOE now says it doesn’t have
the report. but The Tribune obtained a
opy from a former Capitol Hill staffer. In
the report. the DO defeted the names of
patients, doctors. scientists and investiga-
tors. The internal inquiry focused mostly

on

+ Whether patients i the 1938-47 pe-
riod had gien their formed consent for
the expeniment

« Whether the survivors in 1973 were
properly informed of the true purpose of
the follow-up studies and gave their
informed consent

« Whether the relatives of the deceased

aclassified word at the time. Elmer was
told only that he was to receite a radioac-
tive substance.

«1n 1973, sunvwvors Elmer. Eda Schultz
Charlion and John Mousso were not told
the true reason scieAnsts were interested in
studving them. They also did pot give their
informed consent for the studies even
though Argonne National Laboratory. as
contractor with the AEC. had agreed to
abide by regulations requinng such con-
sent for human studies. Robert Locb,
spokesman for the Uninersity of
Rochester Medical Center. said the hospi-
1al didn't requite patients (0 sign informed
consent forms because they were insoled
inexeretion studies only.

* The relatives of the dead patients also

patients were praperly informed about the
exhumations.

The answers were no. no and no.

Investigators fanned out across 14 cities,
examinung records and talking to scientists
involsed in both phases of the experiment
More than 250 documents were copled
and brought back to AEC headquarters
The imestigation uncovered a web of
deceit thar dated back 30 years. The inves-
tigators found:

+ No wnten evidence that any of the
patients were informed of the original piu-
tonium injections or gave their consent.
Witnesses claimed some patients were

the true pur-
pose of the e\hum;\l ions.

One of the documents that illustrated the
extent of the vos er-up was the last para-
eraph of a Dec. 21. 1972, memo written
by Robert Row land a retired scientist who
atthat time was director for the Center for
Human Radiobiology:

“Please note that outside of CHR we
will never use the word plutomum in
regard to these cases. “These indivsduals
are of interest 1o us because (hey may have
tecenved a radioactive matenal at some
time" is the kind of statement to be made.
«f we need to say anything atall " i The

Rowland, who stil Ines in the Chicago
area. said 10 an inters ew that he was given
those instructions “orally ™ by officals
Washington. D.C. "We were nut in any
way. shape of form o allude to pluto-
mam.” he recalled.

AF Stehney. another scientist from the
Center for Human Radiobiology ot d
in the follow-up studies. said the pluto-
nium patients werent told the truth
because everybody was “leery of yeing
these people all excited.”

“We were told these people were prefty
<lderly and might et very upset if we
started talking about radioactn ity in their
bodies.”

While scientists were contacting hs ing
survivors about follow -up studics, others
sete myang 10 secure permission from rel-
atives of decensed plutonium panents for
exhumations. Here's what they 2greed to
telf relatives

“An appropriate approach would be 1o
sav that the center was imvestigating the
compasttion of radioactiv & materials that
had been injected at an earbier date in an
experimental tvpe of treatment: and that
since the compusition of the misture was
not well known. there would be cansider-
able scientific nterest in inestigating the
nature of the isotope and the effects 1 miay
have

On Sept. 24, 1973, the body of a 20-

e the siter did ot
inquire as ta the reason far the smectns
the 1ssue was ot broached” the Akt
report fevealed

The relatis s of se en deceased patients
ventually were contacted. None was tld
the real reason. AEC imestigators found
“Disclosure to all but ane ot the nevt of
Kin could be judged mysleading i that the
radioactive 13010pes were represented 4
hasing been injected as an expenmentai
treatment for the patienr’s disease.” the
report says.

Afferthe investigation. the AEC ordered
that surv ors be told the truth. Relati es
of the deceased patients also were to be
recomtacted and told

In May 1974, Brues. the medical dirce-
tor of the Center for Human Radiobiola-
ey, took a might tlight 1o Dallas. There, he
met another AEC offivial and the to of
them drove to Milford Teas. 1o tell
Elmer's physician the truth behind the
~tudies done 2y éar arlier.

“Liold bim we found that the patient had
rexeived plutonium into the muscle ot the
sarcomatous feg three days betore 1t wa
ampurated. not enough in our beli
G any trouble ur to have ans o
the tumwr, but that he should be cary

told orally they were going fo receive a
radioactive substance. but plutonium was

A cover-up that began at the dawn of the Atomic Age shows
1o sign of ending in the ashes of the Cold War.

Though nearly half a century has elapsed, the Deparument
of Energy. the federal agency that inherited many functions
of the warttme Manhattan Project, stiil refuses to reveal the.
identities of most of the patients injected with plutonium.

Now. 20, 1989, The Tribune made its first request to the
DOE under the Freedom of Information Act for all docu-
ments relared to the experiment.

For four years, the sprawling agency has stalled. It has
released some documents but mostly has withheld criticat
records such as medical files and other paperwork identify-
ng the patients.

Through the vears, DOE has given a variety of reasons for
refusing 10 release records. ranging ffom prisacy concerns o
saving it doesn 't possess the documents.

The stonewatling has continued despite Secretary of Ener-
gy Hazel O'Leary’s promise last spring that the department
wwould begin sy stematicaily declassifying heaith and safety
information for pubtic scrutiny.

“Prople simply dont trust us in the Department of Energy.”
she said. The DOE's athitude should be . “We don’t have any
daa that you can't have,” she said.

Whife the rhetoric has improsed under the Clinton admin-
istration, Don Hancock of the Southwest Research and [nfor-
mation Center said he has seen no evidence that the DOE is
1aking the Freedom of Information Actserious'

~The DOE is anotorious violator of the FOLA,” said Han-
cack. It a very long-term problemn. They don t comply with
the spint or the letter of the law:

Officials a DOE headquarters in Washington. D-C., say
they know nothing aboutthe expcnmtm You're asking me

words
underlined in the memo.)

“aerer™ and “plutomum’™ are

ards as “HP-4”

vear-old woman wentfied i offical
was exhumed The

followed m any case because ot the very
<imall number of such cases thit are in-

THE COVER-UP CONTINUES

see these abuses don't happen again

[n response to The Tribune’s original 1989 request, the
DOE Albuquerque Operations Office said it couldn't find
any records on the experiment, with the exception of ane boil-
erplate contract. The Tribune received two documents from
DOE offices in Chicago and Germantown., Md. Other than
these minor documents. The Tribune received nothing. so the
newspaper appealed.

Shortly after, The Tribune began 1o get phone calls from
John H. Carter. the DOE official in charge of all the DOE’s
FOLA requests.

There were a couple of off-the-record discussions with
Caner. Subseguently, The Tribune dropped its appeat and
feceived a printout describing publicly mailable articles relal-
2d to human beings and plutonium.

More than two years clapsed.

In July 1992, the search resumed for the identities of the
patients. This time The Tribune’s attorneys. the Baker &
Hostetler law firm in Cleveland, filed a new Freedom of
Information Act request.

The seven-page request was based in part on the skimpy
dacuments received from the DOE. But the key to pinpoint-
ing specific documents was a 1973 inspector general report
and related memos prepared by the Atomic Energy Com-
mission, the DOE's predecessor.

The DOE. however, says today it doesn’t have a copy of its
own 1974 inquiry. But The Tribune got its copy from John
Abbotts, formerty a special assistant to a US. House of Rep-
resentatives subcommittee that in late 1986 issued a scathing
review of how Americans had been used by the DOE as

nuclca: ‘guinca pigs.”

1o take your am Griz-

nergy Department has contended the patients” names
ord: privacy laws

2le said recntly.

1 have no knowledge of this whatsoever, [t probably hap-
pened years before  was bom, so | don't have any historical
files here to refer to whatsoevet,” he said.

Arjun Makhijasu. president of the Instinute for Energy and
Environmental Research in Washington, D.C.. said the phy-
toniumn experifnent is important because it contains “a lot of
lessans™ for Americans. “It’s very important that people
derive the Jessons und put appropriate safeguards in place o

But under the Freedom of Information Act guidelines. priva-
¢y considerations don't apply when a person is dead.

The following is what has happened since Aug. 28, 1992,
when The Tribune’s second FOLA request was filed:

« March 1, 1993, John Layton. inspector general ofl)\:
DOE. denies The Tribune’s Freedom of Act

ton is the same DOE official who n 1986 released the AEC
report and other pertinent documents in an unselared FOLA
uest.

» Apeil 5, 1993 The Tnbune appeals the DOE s inspector
general dectston

+ April 30, 1993, The DOE's Otfice of Hearings and
Appeals upholds the DOE's inspector general. “We find the
search conducted by the IG in this case was adequate™

« May 13. 1993.US. Rep. Steve Schiff writes DOE on
bchalfofThe Tribune. asking it to speed up their res iew of

. \|.\ 26,1993, The DO sends rwo packages of records
collected from s Albuquerque. Oak Ridge. Tenn.. and San
Francisco offices. Many are triplicate and quadruplicate
copies of reports and memos The Trbune had recened three
vears ago. as well as scientific reports mailable through many
libraries. Nothing 1s provided from DOE s Chica-
gootFice — whers the follow-up studies on the survivors and
exhumed remains of the patients were conducted in the *70s
No patient names are included either.

+ July 6, 1993. The Tribune appeals the May 26 response
and demands information about how the search was con-
ducted. “It is evident that 2 number of paticat studies were
conducted by agency officials dunng the 1970s and later. yet
none of those studies was produced in response to the specif-
1¢ FOLA roquest,” said L orefta Garrison, atiorney for The Tri-

une.

* Aug. 3. 1993. The Tribune demands the DOE remese alt
the records related 1o the plutonium experiment maintained
by Patricia Durbin. a scientist at Lawrence Berkeley Labora-
1ory. Durbin had told The Tnbum inan interview, “Nothing
at Berkeley is ever thrown away!

- Oct. 1, 1993. The DOE's Chicago Operations Office
sends The Tribune items purportedly responsise o six items.
There's oniy onc hitch: The documents are copies of DOE
documents that The Tribune had included in its 1992 Free-
dom of Information Act request. DOE officials say they don't
Know how the mix-up occurred,

. Ov:l 8,1993. The DOE's Chicago office lm.\lly sends

For the first time, the du nclude the

request. He says his office has “po materials responsive to the
request” According 10 records obtained from Abbotts, Lay-

Neu (S,

name of a patient: Etmer Allen. But The Tribune had uncos -
ered Elmer Allen's identicy more than a vear earlicr.

\ 92
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Biography of Eileen Welsome

Eileen Welsome is a journalist with about 15 years of experience who has worked
mostly for newspapers in Texas and New Mexico. She graduated from the University of
Texas at Austin in 1980 with a bachelor’s degree in journalism with honors and was a 1991-
92 John S. Knight Fellow at Stanford University.

Ms. Welsome has received some of the highest awards in journalism for her financial,
investigative and public service reporting. In 1994, she was awarded the Pulitzer Prize in
national reporting for her series on 18 people injected with plutonium during the Manhattan
Project.

Other awards include: the Selden Ring Award for Investigative Reporting, the George
Polk Award for national reporting, the Investigative Reporters and Editors Gold Medal
Award, the Heywood Broun Award, the Sidney Hillman Foundation Award, the James
Aronson Award for Social Justice Journalism, the Society of Professional Journalists Sigma
Delta Chi and First Amendment awards, the National Headliners Award, and the Scripps-
Howard Foundation Award for Public Service Journalism.



100

Mr. HORN. Well, we thank you. Your story is a good one, as you
would expect of a fine reporter, and you speak for millions of people
that have had your experience and my experience. And if you sat
through the session this morning, you know that Members of Con-
gress don't get treated any differently than anybody else. They will
let us sit 4 years, too.

Ms. WELSOME. What was so pleasing to me—“pleasing” may be
the wrong word—was to see that, my God, we are not the only ones
that this happens to. I didn’t feel quite so lonely.

Mr. HORN. We are going to start the equivalent of an Alcoholics
Anonymous, a pile of documents club. We can all moan to each
other.

Thank you for that testimony. I know you have to catch a plane.
If you could stay through some of the testimony, we would appre-
ciate it. You are going out of National, I take it?

Ms. WELSOME. Yes. Thank you very much.

Mr. HORN. Leave when you feel you have to.

Mr. Larry Klayman is chairman of Judicial Watch, Inc., and has
quite a reputation. We are glad to have you here.

Mr. KrayMAN. Thank you. I very much appreciate the oppor-
tunity.

As you know, my name is Larry Klayman, and I am chairman
of Judicial Watch. I have experience with the Federal Government
going back 19 years as a trial lawyer, prosecutor, with the Depart-
ment of Justice, later in private practice, now running a public in-
terest group by the name of Judicial Watch, which is a nonpartisan
ethics and legal watchdog group.

I am very happy to hear that Ms. Welsome has had a positive
experience in some respects, and certainly that is a good thing. I
think when the Government is engaged in releasing information,
that is important not just for public interest groups, but for the
press and for private citizens. However, there is a problem, and al-
though I sat here and listened carefully to some very distinguished
gentlemen from the Department of Justice, from the FBI, which is
part of the Department of Justice, and other branches of Govern-
ment, I am not quite as optimistic as they are that the Freedom
of Information Act and Federal Advisory Committee Act and the
other open Government acts are being administered in a way which
truly allows for free flow of information, particularly when politi-
cally sensitive issues are involved.

And here this brings us to a number of questions. And perhaps
I feel a little bit more like Rodney Dangerfield than Larry
Klayman. Perhaps we don’t get the respect that we should; not just
Judicial Watch, but other groups who seek access to confidential
sensitive information.

We had an experience with the Department of Commerce. Our
group looked in these foreign trade missions that then Secretary
Brown was conducting, now Secretary Kantor. It had been widely
publicized that these trips were being used as a way to, in effect,
sell seats to high contributors to the Democratic Party, and we
wanted to see how that was happening, to be able to explain to the
American people, and perhaps to Congress and others, that this
was not the correct way to use Government resources.
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We filed a Freedom of Information Act inquiry. We received no
response. I made inquiries with the Department, spoke with the
FOIA officer, who is a very fine person, and she told me candidly,
there is nothing I can do about it. This matter is being handled by
the Secretary’s office himself. Didn’t receive any response beyond
that point; spoke with Melissa Moss, who was the fundraiser of the
Democratic Party in 1992 and a Presidential campaign worker with
Secretary Brown, and made no headway there.

The moral to the story is that eventually Judicial Watch had to
file suit. And when we brought suit, fortunately it was assigned to
Judge Lamberth in the U.S. District Court in the District of Co-
lumbia, who is very strong on open Government laws, and who put
his foot down and required the Department of Commerce to
produce 30,000 documents free of charge. They tried to charge Ju-
dicial Watch $13,000, hoping we couldn’t afford to pay that, before
they came up with the documents, and lo and behold, as we ex-
pected, those documents showed that, in fact, political influence
was the modus operandi for choosing participants on this trip, not
merit.

With no lack of respect to the Department of Commerce before
which I practice in a private capacity, nor any other branch of the
Government, candidly there is a serious problem that when a polit-
ical issue is involved, and this is particularly true in the Clinton
administration which, the Justice people could attest to, promised
open Government, promised not to claim those exemptions unless
absolutely necessary, there has been a tendency to withhold infor-
mation not just from Judicial Watch, but to this committee and
other branches of Government. It has not functioned, this open-
ness, the way President Clinton had touted it.

To give you an example of why these things occur, and this is
human nature, this request at the Commerce Department, having
been handled primarily by the inner office of the Secretary, we be-
lieve was, in fact, run responding to the request by officials in that
office. When I deposed, because Judge Lamberth allowed for a dep-
osition to take place of several interoffice people, the individual
who was primarily responsible, Mr. Anthony Das, he admitted to
me he had never even seen three of the FOIA requests, and this
was the person who signed an affidavit saying that, in fact, a full
response was forthcoming.

Other individuals testified that they were producing all docu-
ments showing how the search was made, and the deposition
showed that was not correct. We had gone back in front of the
court and asked the court to look into this matter. After that point
in time, Judicial Watch received a memorandum written by
Nolanda Hill to Ron Brown. I will be brief because I know my time
is about up.

Mr. HORN. Go ahead.

Mr. KLAYMAN. In this memorandum she is complaining. She is
saying, I have spoken with your staff assistant, Mr. Jim Hackney.
I don’t know whether the document is authentic or not. It is a doc-
ument I felt had to be brought in front of the committee for inves-
tigation. She is saying, I understand that you, Ron Brown, Jim
Hackney, and the letter is copied on Rob Stein, who is his chief of
staff in that inner office, are trying to silence, in effect, Jerry
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Knight, a reporter of the Washington Post, because he broke the
story about First International, the scandal involving Nolanda
Hill’s firm.

This points out a problem. This conscious effort to withhold infor-
mation extends not just to FOIA, but to other aspects of the way
Government agencies do business. If this memorandum is true, and
we don’t know that needs to be, I think, investigated, then it would
mean that individuals working in the inner office of Secretary
Brown were, in fact, working on this private matter thing which he
claimed involved nothing to do with the Commerce Department
and the First International scandal. That is not a proper use of
Government resources.

All of that taken as a whole points out why openness in Govern-
ment is really in the eyes of the beholder, that when there is an
important, sensitive issue, and when these agencies perceive a
threat to the individual who appointed many of their officials, they
will not play by the rules. They will force public interest groups
and individuals to file suit. They will withhold documents. They
will sign declarations which arguably are not true, and this needs
to be investigated. They will take other actions to prevent the ac-
cess to Government that all Americans deserve.

It is very important for this committee, in the view of Judicial
Watch, to consider three possible changes to the Freedom of Infor-
mation Act. First, there should be criminal penalties for the willful
withholding of information under that Freedom of Information Act.
Second, the award of attorneys’ fees by courts, and it is bad enough
you have to bring a case, but frequently judges will not award at-
torneys’ fees and costs because it is a discretionary act, and, in fact,
that is a huge barrier to bringing these cases. We know that many
news organizations wanted to look into the Commerce Depart-
ment’s activities, but for whatever reason they did not want to
bring suit because it is cumbersome and costly.

Finally, we welcome the Oversight Committee and with commit-
tees such as your own who can certainly, by bringing out a free-
flow discussion, not candy-coated, but dealing with the reality of
what Washington is all about, how things really happen here, can
help create a situation for Government officials which will be more
responsive, and with regard to the Commerce Department, Judicial
Watch has been active in many other areas as well. We have an
i){r;going export promotion program being carried out by Secretary

ntor.

I think it is important for Judicial Watch to continue to pursue
its FOIA requests because we believe Government resources are
not being properly used, and we want full disclosure. Thank you.

{The prepared statement of Mr. Klayman follows:]
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TESTIMONY OF LARRY KLAYMAN
CHAIRMAN, JUDICIAL WATCH, INC.
BEFORE THE SUBCOMMITTEE ON
GOVERNMENT MANAGEMENT,
INFORMATION, AND TECHNOLOGY

Committee on Government Reform and Oversight
June 13, 1996, 9:30 a.m.

Good moming. My name is Larry Klayman and I am Chairman of Judicial Watch, Inc., a
nonprofit, non-partisan ethics and legal reform watchdog group, which takes an activist approach
toward protecting the public interest. I am a lawyer with 19 years of experience in government
litigation and regulation. Prior to entering private practice and becoming Chairman of Judicial
Watch, I was an aide to Senator Richard Schweiker of Pennsylvania, and I was a trial lawyer for
the U.S. Department of Justice's Antitrust Division. It is an honor to appear before this
Committee, and T would like to thank Chairman Hom for the opportunity to explain to the
American people why the Freedom of Information Act, or FOIA as it is customarily called, is not
currently either an effective or fair mechanism for providing access to government information.

Judicial Watch has recently been involved in a number of important cases in order to
increase public awareness about the inner workings of our government, and to ensure that its
officials adhere to high ethical and legal standards.

For example, in 1994, Judicial Watch used the Federal Advisory Committee Act, or FACA,
to attempt to obtain information about the Presidential Legal Expense Trust. Judicial Watch was
responding to concerns that the Trust -- established to assist the President and Mrs. Clinton in
paying their personal legal bills amassed during the "Whitewater" investigation and the Paula
Jones case -- provided lobbyists and others with improper and illegal access to influence the
Presidency. When the President's Trust did not respond, Judicial Watch was forced to file suit.
Unfortunately, the courts ruled that the Trust was a private entity and not engaged in
governmental activity, and thus was not subject to FACA. While the Trust remains violative of
our anti-gratuity laws, the Justice Department, under Attorney General Janet Reno, a Clinton
Administration appointee, has thus far ignored requests from a number of public interest groups
to look into its illegality.

501 School Street. S.W.. Suite 725. Washington. D.C. 20024: Tel: (202) 646-5172: Fax: (202) 646-5199
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In addition, in 1995, Judicial Watch filed several Freedom of Information Act, or FOIA,
requests with the Commerce Department in order to procure documentation and information
regarding its highly advertised export promotion program. In particular, Judicial Watch was
interested in the trade missions then being conducted by the late Secretary Ronaid Brown, and
now by Secretary Mickey Kantor. (During the 1992 Presidential elections, Ron Brown was
Chairman of the Democratic National Committee, or DNC, and Mickey Kantor was
then-Governor Clinton's campaign manager .) It was clear from press reports and other
information, some of which were touted by the DNC itself, that corporate participation in the
trade missions was being and continues to be sold to the largest campaign contributors to the
Democratic Party.

Judicial Watch has also been involved in a number of other cases involving government
ethics and legal reform in which it has sought information through FOIA and other means.

In 1992, when President Clinton assumed office, he touted the openness of his new
administration. In so doing, he issued executive orders and policy directives directing executive
departments and agencies to be more responsive to citizens' requests for government information
under FOIA, and to not withhold responsive documents, under claims of exemption, unless
absolutely necessary. Judicial Watch's experience, however, has proven that openness has not
prevailed in the Clinton Administration and that the Freedom of Information Act continues to be
manipulated by government officials when it suits their own interests.

For instance, when Judicial Watch filed its FOIA requests with the Commerce
Department, it expected timely responses and good faith cooperation in accordance with the law.
Nevertheless, cooperation was not forthcoming. Instead, as I wiil briefly describe, the Commerce
Department, and in particular the Secretary's office, embarked on a course of stonewalling,
evasion, and other efforts to cover up the Administration's wrongdoing,

As is regrettably typical with many government agencies, the Commerce Department
initially did not respond to Judicial Watch's FOIA requests. Accordingly, Judicial Watch wrote a
series of letters to the Department and I spoke personally with its FOIA officer, who advised me
that the matter had been reassigned from her office to the late Secretary Brown's inner office - a
highly unusual step, as the Department's FOIA officer admitted. Judicial Watch then pressed its

2
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claim at higher levels and was directed to Melissa Moss, a former chief fundraiser at the
Democratic National Committee under Ron Brown, and a member of the Commerce
Department's Office of Business Liaison. Still, no documents were forthcoming.

In exasperation, and over 4 months after having filed its initial FOIA requests, Judicial
Watch was forced to file suit in the U.S. District Court for the District of Columbia. Fortunately,
the case was assigned to Judge Royce C. Lamberth, a jurist who respects openness in
government. Miraculously, the Commerce Department announced that it was now prepared to
release the responsive documents, but with one "clever" caveat: that Judicial Watch would first
have to pay the cost of the Department's preparation and copying - over $13,000. Seeing through
the Department's charade, Judge Lamberth ordered the Commerce Department to immediately
produce all documents free of charge, under the public interest exception.

Even so, the stonewalling and deception continued. In producing the responsive
documents, the Commerce Department withheld as exempt under claim of privilege over 2,000
documents, some of which involved direct communications between the late Secretary Brown and
President Clinton. In conducting an "in camera" review of the withheld documents, Judge
Lamberth ruled that most of the documents were in fact not exempt as claimed. In Judiciat
Watch's opinion, the Commerce Department had lied under oath.

Because of the Commerce Department's apparent bad faith, Judge Lamberth also took the
unusual step of ordering discovery in a FOIA case, and authorized the depositions of officials in
Secretary Brown's inner office, including potentiaily Secretary Brown himself. While Judicial
Watch never deposed Secretary Brown himself, due to his tragic death, we have been able to
depose officials in his inner office who, in Judicial Watch's opinion, had signed false declarations
concerning the document production.

Specifically, no documents were ever produced which constituted or concerned
communications between the Department and the DNC. These documents must clearly exist,
given the DNC's admitted use of trade missions to raise campaign funds -- and in this regard I
would refer the committee to Exhibit 1, which is a DNC brochure offering seats on the trade
missions to corporate executives in exchange for substantial monetary contributions.

Interestingly, the press has recently reported that members of Secretary Brown's inner office
shredded a number of documents on the day of his death. Today, Judicial Watch's effort to obtain
all documents continues -- 1 year and 6 months after filing its initial FOIA request.

3
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In sum, the misuse of FOIA and what is in effect a continuing obstruction of justice is
unfortunately part and parcel to the current state of the Clinton Administration's lack of adherence
to the law and its own policies regarding openness in government. By essentially refusing to
respond to FOIA requests unless a lawsuit is filed, the Clinton Administration has severely limited
the access of citizens to government information, as the ordinary citizen cannot afford litigation.

On behalf of the public at large, Judicial Watch respectfully recommends that this
Committee take appropriate actions to strengthen the penalties for government officials and
agencies that fail to abide by FOIA and other related laws. In particular, Judicial Watch makes
the following recommendations:

1. Criminal penalties for willful failure to obey the requirements of FOIA are
necessary. Stronger penalties must be instituted in order to increase the government's respect for
FOIA and to ensure compliance.

2. The awarding of attorneys fees and costs to successful FOIA plaintiffs must be
made mandatory, not discretionary. As many individuals do not have the resources of
organizations such as Judicial Watch, even minimal resistance by the government can successfuily
block individual FOIA requests by forcing extended and costly litigation.

3. Regulatory oversight hearings by this and other appropriate Congressional
committees are respectfully necessary on a regular basis.

1 would like to take this opportunity to thank you, Chairman Horn, and the other
members of the Subcommittee for your patience, and on behalf of Judicial Watch I look forward

to taking your questions.
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Mr. HORN. We thank you. This is a good example of a case study
that might occur in any administration.

With your testimony you have exhibit 1, the Chicago Sun Times
piece that is titled “The President’s Price List.” That will be put in
the record without objection.

Now, I also have in front of me the memorandum from which you
referred from Nolanda Hill. Is there a problem if I read this into
the record?

Mr. KLAYMAN. No, Mr. Chairman, we would ask it be made ex-
hibit 2 to the record.

Mr. HorN. It will be included as an exhibit, but I want to get
straight who is who. It is on the paper of Nolanda Hill, 2401 Penn-
sylvania Avenue NW, apartment 604.

Now, explain again Ms. Hill’s reference to this.

Mr. KLAYMAN. Ms. Hill is writing to Ron Brown stating that she
has spoken with Jim Hackney, who is the counsel to Mr. Brown at
the Commerce Department, urging him not to silence Jerry Knight,
a reporter at the Washington Post who, in fact, broke the story
about this First International scandal.

Mr. HorN. I take it Ms. Hill is a member of the Commerce De-
partment staff?

Mr. KLAYMAN. No. She is actually an investor who was the one
who allegedly had given $500,000 to Secretary Brown for a venture
that he was alleged to have taken no part in. This was a commu-
nications company. And she was a friend. There has been a lot of
recent press about her in the last few weeks, particularly in th
Washington Times. '

Mr. HORN. And this memorandum came to you through a Free-
dom of Information request?

Mr. KLAYMAN. No, it came through an alternative source. It was
not produced by the Commerce Department.

Mr. HorN. I wouldn’t think if they read it that they would have
produced it.

Mr. KLAYMAN. Not likely.

Mr. HogN. Not likely.

Go ahead if you want to read from it.

Mr. KLaYMAN. This is the type of document—would you like me
to read it in the record?

Mr. HORN. Please do.

Mr. KLAYMAN. It states:

In my two conversations with Jim Hackney today, I have become concerned that

{ou understand what I believe you and I agreed to concerning First International
ast night. I am not going to delineate the discussions concerning the business ar-
rangement in this memorandum; however, we clearly agreed that dealing with pub-
lic announcements would be done only after consensus as to form and substance has
been reached between the two of us. It was my belief that no consensus had yet
been reached, that form for delivery had not been agreed to, and that we would
reach a consensus following my deliberations as to your suggestions.

I am now told by Hackney that the machine for “getting Knight off your back”
has been put into motion. I trust that this information is incorrect. I explained to
you my position, listened thoughtfully to yours, and trusted that you would not act
unilaterally. Please notify me on my Washington answering machine (you have my
number) as to whether my understanding as to your position and trust in your com-
mitment to honor my position is well placed.

Again, I have been led to believe by your staff person that action is imminent on
your part. If I am incorrect, please let me know so I do not act in a hasty and pos-
sibly irrational manner, which I might believe would protect me from unnecessary
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publicity and other irreparable damage. I am more than confident we had an under-
standing as to my need for deliberation time as to how this might be handled vis-
a-vis your suggestion last night. I hope I was not wrong and that this is, as indi-
cated—as earlier indicated, merely a communications problem.

The letter, according to this exhibit 2, was copied on Rob Stein,
chief of staff, then Secretary Brown, and Jim Hackney as counsel,
and in our view it points out a number of things. As I said, it
points out the Commerce Department, according to this memoran-
dum, its officials were working to silence a reporter of the Wash-
ington Post. According to the memorandum, they were—he was
working, in fact, on matters that had nothing to do with the Com-
merce Department, and although this does not technically relate to
FOIA, it relates to human nature, it relates to the reality of Wash-
ington, it relates to why we need greater sanctions if FOIA is not
followed.

And I listened to the FBI talk about the McDade case. I have a
case that is very similar in Judicial Watch where an individual is
wiretapped by the Cleveland Police Department. His name was
smeared throughout Cleveland. He wanted to build low-income
housing, provide opportunity for minorities, and apparently some-
one didn't like it. He was not given documents requested under
FOIA. They told him wait 3 years.

He came to Judicial Watch. We filed an action on his behalf, liti-
gated it at a fraction of what it would cost for anyone else to do
it on their own. The FBI later admitted that, in fact, there was
wiretapping, and they had told him there was no wiretapping.

Documents showed up. There was wiretapping. He wants the
names of who wiretapped him. The FBI has been dancing around
in court trying to justify why he is not entitled to who wiretapped
him and smeared his name.

That is an inappropriate use of FOIA. The individual’s name is
John Nix. He would be available to talk with the committee. His
reputation has been ruined in Cleveland. Fortunately we got Judge
Charles Richey, another fine jurist in the district court, who forced
the release within a few months of the information, but we must
have spent, if we had been billing, over $50,000 of our time. That
is not the way average people should be treated.

Mr. HorN. Thank heaven for the article III judiciaries. You sug-
gest they shouldn’t have to go that far, but they do.

You give me another point in the bill I mentioned earlier. If the
White House is going to get confidential files out of the FBI, the
President ought to sign his name to the paper. Maybe they will
think twice before they order because it makes no sense what they
ordered in the case we have coming up next week before Mr.
Clinger’s full committee.

And I would think we ought to get in some language on attor-
neys’ fees, and they ought to come out of the agency’s existing
budget, which would be a little bit of discipline. They couldn’t just
kick it up to Congress to say, you pay the bill. It would come out
of their existing budget, and eventually when the chief operating
officer of an agency sees that happening, they get motivated to
clean up the process. So a few good lawsuits doing that, I would
suspect, get some executive action where there is inaction. We
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would welcome your ideas on that, and staff will be working with
you on that.

Ms. Kirtley, executive director, Reporters Committee for Freedom
of the Press, regarding electronic freedom of information. We thank
you for coming. Your group has a very good reputation also for get-
ting action, sometimes, I suspect, with as much delay as we have
described here this morning, but you are persistent.

Ms. KIRTLEY. We are that.

Mr. HORN. Please proceed.

Ms. KIRTLEY. Thank you, Mr. Chairman. We are persistent, often
in the face of seemingly insurmountable odds.

Our organization is almost as old as the Freedom of Information
Act. It was founded in 1970, and one of our primary occupations
is to provide a free hotline for reporters who face legal obstacles in
gathering the news. The vast majority of the calls we handle, and
we handle about 2,000 a year, concern problems with access to
Government records and Government meetings. So we have at
least the advantage, I suppose, of a wide constituency from all over
the country, and even all the world’s journalists who turn to us in
that regard.

One of the services that we provide are a number of publications
including one on how to use the Federal FOI Act, which is now in
its seventh edition, that makes its way around the country and
around the world.

I would say that when the current administration came into of-
fice, we were extremely optimistic about the probability of some
significant changes in information policy, and there is certainly no
question that there have been some major good faith efforts made
by this administration to curtail Government secrecy.

You heard this morning about the October 1993 memorandum
from the President and the Attorney General directing agencies to
have better processing procedures. You also, I think, are aware
that in April 1995, the President issued a new and, in our view,
very overdue order on classification, which I think is significant in
light of the comments you heard earlier this morning from DOD
and FBI about the great burden they have of sifting through pre-
viously classified documents.

I think if the spirit of this order is carried out, it can make a
real difference, in the future certainly, but even with older records,
and may simplify access for everybody concerned.

Having said all of these positive things, though, I also have to
say that we have not achieved the kind of open Government that
I think Congress had in mind 30 years ago when it enacted FOIA,
and for that matter 20 years ago when it enacted Government in
the Sunshine Act.

I am not really here to talk about the Sunshine Act today, but
I do want to point out that some of the agencies that are subject
to this act are the primary lobbyists to try to change the law so
that they can meet in secret, and I hope that this committee will
keep that in mind when you hear their testimony later on in the
process.

There is an entrenched bureaucracy, I think, in place in the Fed-
eral Government. It has been there for well on to 15 years now.
That makes it difficult to change some of the standard operating
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procedures that have held up the release of information. The thing
that we are particularly focusing on today is the failure of the
agencies to make records available using the new technology that
is now available to them.

I will add that the States are way ahead of the Federal Govern-
ment on most of these issues. I don’t know precisely why that is.
It may be that they have less institutional inertia. It may be that
there is a greater sense of accountability with the people that are
living right there in the State and basically looking over their
shoulders. I am not suggesting that all State policies are ones that
the Federal Government would necessarily want to replicate, but
many, many States now have in place affirmative legislation that
makes clear that electronic records are public records that are sub-
ject to disclosure in the same terms that paper documents would
be. And I think that that is what is needed on the Federal side,
and it is something that I hope this committee will continue to
work toward.

My formal testimony includes some examples of egregious situa-
tions that reporters have brought to us where they have been, for
example, denied access to a log of FOIA requests at HHS that they
were allowed to see in paper form, but not allowed to see now be-
cause they are in electronic form.

We have been told that some agencies won’t search a data base
because that is creating a record which the law does not require
them to do. They charge their costs based on the per paper item
cost that was established back in the days when everything was on
paper. It makes no sense now when you are giving people a disk
or a tape, and yet they will still charge the per item cost.

In our view, it is a commonsensical notion that electronic records
should be more readily available at all levels of Government than
paper records could be. For example, you heard from the FBI ear-
lier today about the laborious process of redacting paper records
through the system, the expedience of adopting software that
would make it possible to key in the information initially so it
would be electronically redacted. They would save themselves and
the requestors a great deal of time, and this is something that,
again, I think this committee, and Congress as a whole, should cer-
tainly encourage the agencies to consider as they are setting up
their computer systems.

There are so many of these questions that are really creating un-
necessary roadblocks to the release of a lot of valuable information
of great significance to the public, and we have included in our for-
mal testimony a number of examples from newspapers, not the
Washington Post, but papers like the Pittsburgh Post-Gazette, the
Syracuse Post Standard where journalists have done computer
analysis of Federal Government records to report on things like re-
curring errors in the administration of medicine, deadly kinds of
errors that have been repeated from one institution to the next,
that led to reforms, including, for example, the withdrawal of a sy-
ringe that was contributing to the confusion.

There are many examples like this. I think the other thing that
is troubling is the fact that the agencies are so uneven in their
handling of requests of this nature. Two journalists that work for
American Journal gave us their examples of how the FAA was very
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cooperative on a computerized request. By contrast, the FBI was
extremely difficult.

Let me conclude by saying, as was raised earlier this morning,
delays of this nature really do deprive not just journalists, but the
public, of valuable information, and we think the good citizens need
this information while it can still be useful. We hope the work of
this committee and others in Congress will help fulfill the aspira-
tions for participatory democracy that were articulated 30 years
ago in the enactment of the Freedom of Information Act.

[The prepared statement of Ms. Kirtley follows:]
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The Reporters Committee for Freedom of the Press submits
this testimony in support of efforts to increase the public’s
entitlement to government information and to speed up the
delivery of that information.

The Reporters Committee is a voluntary, unincorporated
association of working reporters and editors which has provided
representation, legal guidance and research in cases involving
press freedoms. We run a hotline for reporters who face legal
difficulties in gathering and covering the news. The vast
majority of our calls concern problems with access to government
records and government meetings.

We produce a number of publications including How to Use the
Federal FOI Act, which is in its seventh edition, Access to
Electronic Records in the States, in its third edition, and
Tapping Officials’ Secrets, a compendium of open government laws
in the states and the District of Columbia.

When the current administration was elected to office,
several press groups appealed to the Executive Branch to improve
open government. There is no question that we have seen some
response to our request, including some major, good faith efforts
to curtail government secrecy.

For instance, in October 1993 the President and the Attorney
General issued memoranda to all federal agencies calling for
better FOI processing that would release more information and
limit use of the Act’s exemptions. In April 1995 the President
issued a new and long overdue executive order on classification
intended to stem the proliferation of classified information.

The Department of Justice, which has oversight over FOI matters,
has been experimenting with a new standard for expediting FOI
requests on issues of imminent interest to the public.

Nonetheless, in our view, we still do not enjoy the open
government envisaged by Congress 30 years ago when it enacted the
Freedom of Information Act or 20 years ago when it enacted the
Government in the Sunshine Act. (In fact, many of the agencies
subject to the Sunshine Act have openly lobbied to change that
law so that they can conduct their meetings in secret.)

The continued widespread failure of federal agencies to make
records available is curious in an age of spiralling information
technology that ever increases the ease of creating, storing,
searching and retrieving information.

Reporters tell us that agencies treat electronic records
differently from paper records. For example, a reporter who had
routinely viewed a log of FOI requests at the Department of
Health and Human Services was told she could not see the log when
it was converted to electronic format.
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We have been told of agencies refusing to search a database
for easily retrievable information, claiming that would be
"creating" a record.

Agencies have also charged costs for databases based on a
cost-per-paper-item fee rather than on the actual and far cheaper
cost of copying a disk or tape.

Twenty-five years ago the New Mexico Supreme Court ruled
that "the right to inspect public records should . . . carry with
it the benefits arising from improved methods and techniques of
recording and utilizing information contained in those records"
so long as the records themselves could be safeguarded.’

That commonsensical notion should, in our view, make
electronic records more readily available at all levels of
government. Unfortunately that is not always the case. Across
the board, agencies are reaping the benefits of electronic
methods to record, transmit and use information more rapidly and
efficiently. But FOI requesters still face problems getting that
information and they are waiting longer than ever before for
substantive responses.

Agencies still struggle with guestions of whether electronic
records are covered by the FOI Act; whether they must tailor
retrieval of information to fulfill a request; whether they must
provide software necessary to meaningfully analyze the
information; and how much to charge a requester for electronic
records.

It is unfortunate that these questions arise. They can
create unnecessary roadblocks to the release of valuable
information of great significance to the public. Without doubt,
reporters who gain access to federal databases write rewarding
stories that trigger reform where reform is needed.

The Dayton Daily News, after months of negotiation with the
Occupational Safety and Health Administration, searched the
agency’s databases of work place accidents. The reporter found
discrepancies in the way the agency responded to accidents, and
in the monetary values it assigned to human lives. By
interviewing named victims he wrote compelling stories, later
cited in Congressional hearings, that helped the public evaluate
OSHA’s work.

The Syracuse (N.Y.) Post Standard used the National Bridge
Inventory from the Federal Highway Administration to identify
deficient bridges in central New York, a series that reminded

lortiz v. Jaramillo, 483 P.2d 500 (N.M. 1971)

2



118

state officials of the need to attend to bridge safety.

The Pittsburgh Post-Gazette did a computer analysis of U.S.
Food and Drug Administration tapes of incident reports to
identify recurring errors in administering medicine, deadly
errors that were repeated from one institution to the next. As
details of the errors remained secret, they were destined to be
repeated. The series led to several reforms including a
manufacturer’s withdrawal of a syringe design that hagd
contributed to some of the confusion.

Reporters at U.S. News & World Report acquired databases
from the U.S. Department of Education to study special education
programs. They found discriminatory practices in the way
disproportionate numbers of black children were assigned to
special education classes. They also found that black children
were more likely to be classified as "retarded" in situations
where white children were more generally called "learning
disabled." When the reporters interviewed Education Department
Secretary Richard Riley on their findings, he promised to push
for changes.

These are only a few of the stories identified in IRE 100, a
compilation of computer-assisted investigatory news stories
published by the Investigative Reporters and Editors, Inc., and
the National Institute for Computer-Assisted Reporting.?

Mark Sauter and Trent Gillies of "American Journal"
recounted to us an example where the system worked well when they
dealt with the Federal Aviation Administration:

The FAA did right by us and the law. We asked for and
received a floppy containing hundreds of "Near Mid Air
Collision" reports (of a certain type that FAA selected
out for us and put on disk) from the National Aviation
Ssafety Data Analysis Center. Then, when we asked for more
details on dozens of the incidents, the FAA e-mailed them
to us! . . . a great example of government openness and
friendly service -- which saved everybody time and paper.
The FAA officials who helped us were Anna Johnson from
their FOIA office and Gary Alderman from the Analysis
Center.

Sauter and Gillies contrasted their experience with the FAA
to their efforts to study the FBI’s dilatory response to FOI
requesters:

2IRE 100 Computer-Assisted Stories, Book II. Investigative
Reporters and Editors, Inc., and The National Institute for
Computer-Assisted Reporting. Editor: Tracy L. Barnett (1995)
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The FBI refused to give us their computerized log of FOIA
requests. (Since these logs seemed to be so obviously
public and non-sensitive, we had asked for their release
without the normal years of precessing; in contrast with
the FBI, the CIA gave us a paper copy of their 1995 log
within three months of our request.) We spent months
negotiating with them to give us a disk containing their
data on all the FOIA requests they’re now processing and
have processed in the last year. At first they said
something like this had never been done. Then they said it
couldn’t be done -~ their computers wouldn’t work that.
Finally -- after we went up the chain of command and
squabbled for months -- the FBI determined it could be
done. But after a trial computer run, the Bureau refused
to give us the data because it had been entered incorrectly
and the FBI claimed releasing it to us could violate the
Privacy Act (specifically because the names of people who
requested files on themselves would be revealed). We kept
fighting and finally got to the co-director of the DOJ’s
Office of Information and Privacy. He told us too bad and
we could sue if we wanted. Now we must wait for this to be
processed as a standard FOIA on paper -- which means a two-
to three-year wait.

For journalists delays are critical. Good citizens -- and
we think good citizens subscribe to newspapers and watch
television news -- need information while it is useful. They

need to review the credentials of a candidate before an election
or plans for a V.A. hospital before it is built. Their interest
in a defense base closure will wane with the military’s
departure. The public needs government information in time to
comment to an agency, write a congressman, gather signatures on a
petition or simply to understand what the government is doing.
Reporters cannot serve those public needs when agencies delay
response for weeks, months or years.

The government has taken steps outside the FOI Act to pass
on to the public the benefit of efficient electronic
recordkeeping. The Office of Management and Budget’s policy
statement on government information now definitively calls for
opening government databases up to the public, even if to do so
would displace private vendors who have profited from the sale of
government information.? The congressional Government Printing
Office is actively uploading not only the Federal Register and
the Congressional Record but freguently used executive branch
databases as well.

These are important steps in delivering government

SFederal Resources Information Management (Circular A-130)
(July 2, 1993) 58 Federal Register 36,068
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information, but they do not supplant the need for prompt
responses grounded in respect for the broad entitlement to
records under the Freedom of Information Act. That Act, at its
core, should enable requesters to see the electronic records they
specifically request, not just those that the government chooses
to make available.

We feel that in the absence of specific legislation to
entitle FOI Act requesters to electronic records, agencies will
continue to refuse to provide electronic information to
requesters and will deny them the opportunity to utilize the
agency’s own enhanced ability to retrieve and analyze the
records.

We do have some concerns that the current bill may not
completely serve the need for expedited access. We hope that the
legislation will be clearly understood to direct agencies to
expedite processing whenever records are requested that would
enlighten the public on matters where public concern is strong,
and not just for those areas that are already the subject of
fervent media attention.

We are also concerned that agencies will misuse the
provision that limits expedited review for so-called "aggregate"
requests. We have seen agencies aggregate requests for fee
purposes merely because they are made by an individual requester,
and hope that the prohibition on aggregation of unrelated
multiple requests will be strictly construed.

In considering the Electronic Freedom of Information Act,
Congress has an opportunity to fulfill the aspirations for
participatory democracy that it articulated 30 years ago at
passage of the original Act. In an age when technology makes the
genuine, widespread distribution of government information
possible, the FOI Act can make public access to this rich
national resource of information a reality.

We greatly appreciate the opportunity to testify.
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Mr. HORN. I thank you for your most helpful statement. Attached
to your written statement is an exhibit entitled “The Clinton Ad-
ministration and the News Media.” It is a summary of 305 actions
by the Clinton administration aimed at restricting access from Gov-
ernment information and intruding on editorial freedom.

I notice in some of the examples you gave, and you didn’t get into
these that take up 42 pages, and they are simply little capsule
summaries, do you feel after listening to your colleagues in the
media, after going after some of these requests where the agency
really tightens up and circles the wagons, if you will, in the old
western terms, when someone in the agency has their name in the
file revealed, the agency would not be held in good standing, or its
image would be harmed. Do you think that has given differential
treatment in some of the agencies, or do we just have a few crotch-
ety types that don’t like doing things?

Ms. KIRTLEY. I suspect a combination of both. I think it is fair
to say that perhaps as a legacy of former administrations, there is
a tendency in the agencies to invoke the privacy exemption in ways
that I would characterize sometimes as opportunistic. We are all
concerned about protecting people’s privacy, although with all due
respect, I think the government is really the biggest invader of the
citizens’ privacy by collecting information in the first instance.
There are sometimes good reasons for that, sometimes less compel-
ling reasons.

Having said that, though, the privacy exemption, its misuse, in
our experience, has become the No. 1 obstacle to gaining access to
information.

Mr. HORN. Are there any other portions of the other three laws
we are considering that have also some impact on that delay in
bringing up that hurdle that you are aware of?

Ms. KiRTLEY. The Federal Advisory Committee Act and so forth?

Mr. HORN. Right.

Ms. KIRTLEY. I think there are certain serious issues with the
Federal Advisory Committee Act. Back when I was working in pri-
vate practice, one of the first cases I litigated had to do with the
Federal Advisory Committee Act, what we said was a Federal Advi-
sory Committee Act agency, and we were told by the courts it is
not.

I think it a problematic area. If someone had told me about 3
months after the Clinton administration came into office that we
would be filing a friend of the court brief in support of those seek-
ing access to the health care task force, I would have been cha-
grined, to say the least. There are problems there.

As I said earlier, I do think that the Sunshine Act amendments
that are being proposed by the American Bar Association and oth-
ers bear serious scrutiny, and I don’t mean that in a positive sense.
There is self-interest involved here, oftentimes well-meaning, on
the part of some of the members, collegial agencies that are sug-
gesting that they would work better in secret. But I truly think
that the history of our democracy has shown that public oversight
is essential, not only to make sure that the government functions
weﬂ, but also so that citizens may see the government function
well.
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Mr. HorN. Without objection, all of the exhibits and all of the
testimony will be put in the record just after the individual is in-
troduced.

We now have another working reporter, Mr. Byron York, reporter
for the American Spectator.

Mr. York.

Mr. YORK. I am here because of a story I wrote in late 1993. At
the time, Vice President Al Gore had just released his plan to re-
invent government. To unveil the work, Mr. Gore and President
Clinton stood on the White House lawn surrounded by huge piles
of documents they said represented the reams of needless regula-
tions and paperwork in Government. They said reinventing govern-
ment would save the taxpayers $108 billion. But as the Vice Presi-
dent praised the many people who had worked on the project, and
the exhaustive work they had done, a question occurred to me:
How much did reinventing government itself cost?

It seemed like a reasonable inquiry. At the time, there were simi-
lar questions about the administration’s other big task force, the
one on health care reform. You may remember the administration
originally said that one cost $100,000, a figure they later upped to
$2(1)O,000. Much later, the GAO discovered it was more like $14
million.

So the day after the reinventing government roll-out, I sent a
Freedom of Information Act request seeking the financial facts of
the Gore task force. My questions were standard stuff: What is the
overall budget, how many employees are there, how much do they
inake, how much is spent on offices, travel, consultants, and the
ike.

A few days later, Todd Campbell, counsel to the Vice President,
sent me a letter that said simply, “FOIA does not entitle you to
records or other materials of * * * the National Performance Re-
view.” And that was that.

Now, I knew that some parts of the White House are indeed ex-
empt from FOIA. But I also knew that that didn’t apply to the en-
tire Executive Office of the President. For example, I had success-
fully FOIA’d documents from the Office of National Drug Control
Policy about the travels of then drug czar Lee Brown. Surely the
reinventing government task force fell into that sort of category.

I called the Justice Department. Spokesman Carl Stern told me
that Government experts believed there were legal grounds to
argue that the Vice President’s Office is not subject to FOIA. But
then he said, “It is a matter that hasn’t been litigated, so you could
argue it either way.”

The administration’s position became a little ironic a few weeks
later when President Clinton sent a memo to the chiefs of all Gov-
ernment agencies ordering them to cooperate fully with FOIA re-
quests. “Openness in government is essential to accountability,” the
President said, “and the act has become an integral part of that
process.” And then he said it’s not enough for agencies simply to
be more open to FOIA requests; he wanted the Government to dis-
tribute information on its own so the public would not have to re-
sort to FOIA to find out what was going on.

On the same day, Attorney General Janet Reno said the Justice
Department would no longer routinely defend agencies that refused
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to release information requested under the act. Experts I talked to
at the time thought the action was long overdue. They pointed to
Reagan and Bush administration agencies that had stonewalled
and dragged their feet on FOIA requests and said they hoped the
Clinton administration’s action would signal a new day.

I pointed these things out to the people at the National Perform-
ance Review. There’s a new policy on FOIA, I said. You guys are
supposed to be more open. Their answer remained the same: No.

Then I pointed out the part of the President’s statement in which
he said citizens shouldn’t have to rely on FOIA to get information
about their Government. I sent a letter to the NPR asking that—
in the spirit of the President’s directive—they simply release the fi-
nancial records of the reinventing government group.

The answer was still no. ,

This went on for quite a while, a few months. Although I was
able to get snippets of information from other agencies that were
involved in the project, my article about the price of reinventing
government turned into an article about how it was impossible to
learn the price of reinventing government. I called it “Reinventing
Secrecy.”

Mr. HORN. That is very helpful.

Let me ask some general questions. You have all had different
experiences, but I am trying to get a collective experience here
based on the fact that you have worked the system.

You have each testified about the difficulties in getting timely re-
sponses to Freedom of Information Act requests. Now, based on
your collective experience, where are the delays the longest? Which
agencies resist fulfilling these requests the most? What is the long-
est delay that requestors, either yourself or those that you rep-
resent or have done work for experienced? Where have they en-
countered these problems obtaining responses from these agencies?
Where is the stiffing of these agencies? They stiffed the minority
in this Congress, in the 103d Congress. We were on health care
task force from day one, just as we were on Travelgate, but we
never got anywhere until we got the majority and the subpoena
power. You don’t have the subpoena power.

What are we going to do? Can you point us in the direction of
where the problems are?

Who would like to be first in? Why don’t we go backward down
the line. Mr. York.

Mr. YORK. The problem is you are asking them stuff they don’t
want to tell you. The bigger the agency, the longer it takes. I've
had different experiences with smaller groups. I FOIA'd in the last
days of Lawrence Walsh’s Iran/Contra investigation. I FOIA’d the
office for some of his financial records. They were good. They gave
me the stuff and answered my questions, and I did a story that
was very critical of his spending, but I thought it all worked the
way it should.

Later I did a piece for the Wall Street Journal about some of the
expenses of Andrew Cuomo, one of the top officials at HUD. This
was really like pulling teeth. They didn’t want to tell me anything.
One of his top assistants at the time was Mark Fabiani, who is
now working for the White House. I just had a terrible time trying
to find out things. I eventually received some stuff, but I believe
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};‘o this day I did not get a full accounting of what I was looking
or.

So the real problem occurs when you are asking for information
about somebody who is political and they don’t want to tell you.

Mr. HorN. Ms. Kirtley, you have got quite a few clients you rep-
resent, so you must have a lot of experiences you hear about.
Which agencies seem to be worse than most, if that is possible?

Ms. KIRTLEY. I think the FBI probably gets that dubious distinc-
tion. It is an experience that we hear repeatedly from the folks that
call us. It is an experience we are dealing with now. I have a re-
quest before the FBI, I think, that’s been pending.

Ms. WELSOME. For years.

Mr. HoRN. You are about due for a reply then. You should have
a happy smile on your face.

Ms. KIRTLEY. I got a reply, but in terms of getting the substance,
it is still going to be a while.

One of the examples in the Clinton administration report, which
you have for the record speaks of a journalist for the Post Standard
in Syracuse who got a letter from the Department of Army Intel-
ligence and Security Command 5 years after he filed the request
saying that his request about the Pan Am crash in Scotland would
not be answered within the 10-day timeframe.

There have been problems with the Departments of the Army,
Navy, Air Force. The Marines are a little bit better, I think, in
most people’s experience. DOE has had a bad reputation in the
past, as have many of the scientific agencies. NASA, for example,
closed down quite a bit after the Challenger disaster, ironically
enough, I think. We have had a lot of complaints from journalists
who cover the scientific beat about having difficulty getting infor-
mation out of NIH and some of the other, again, scientific agencies.
So those would be sort of my top five list.

Mr. HORN. Your comment on defense reminded me, and I was
sharing this experience with some of the staff the other night,
when I was in the Army Strategic Intelligence Reserve and put in
some of my summertime at the Pentagon. I actually did see a top
civilian employee take the New York Times, put the “Top Secret”
stamp on it and file it. I thought, gee, that is the weirdest thing
I have ever seen. It couldn’t have happened again. When I share
that with others, they say, yeah, we have been in the Pentagon,
and we have seen that, too.

Ms. KIRTLEY. It is absolutely true. Many journalists who ask the
FBI and other agencies for their records on themselves will find
their own stories in those files many years later.

Mr. HorN. I guess they have enemies lists all over town, the
media, Congress, et cetera.

How about you, Mr. Klayman, what is your worst example?

Mr. KravyMaN. I have a number of worst examples, and it stems
from a basic problem that is the lack of independence and decision-
making in the agencies. Certainly we have had bad experiences
with Commerce, though the FOIA officer, if she had been able to
make the decision herself, would have done the right thing. The
problem was taken away from her by the Secretary’s Office.

This happens frequently when political appointees step in who
have an interest, as you pointed out, in protecting information.
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That is why I raised this issue with the staff of late Secretary
Brown is that they had an interest in not having our FOIA infor-
mation come out. They were working with him and apparently in
other respects as well. So we need an independent entity really
calling the shots at these Departments.

And what makes it doubly troubling is’this: If you do have to
bring a lawsuit, as we have had to do on a number of occasions,
the agency that defends is the Department of Justice. Now, that is
an executive branch agency. No one in their right mind, if it’s a
highly sensitive issue like selling trade missions for dollars, is
going to willy nilly follow Mr. Clinton’s policies to release every-
thing.

And what you have here is a politicization of the Justice Depart-
ment, and I am an alumnus, like I have never seen in 20 years,
where the Attorney General apparently, either she or those under
her, must step in and make a decision to put up roadblocks to not
allow this information to be released. When you compare to the pol-
icy that President Clinton put in when he took office, we are going
to release everything even if it’s arguably confidential, when it is
carried out, particularly when it concerns him and one of his ap-
pointees, you would think you were not living in the United States,
you would think you are back in the Soviet Union with regard to
the lack of desire to allow anyone to see the work. To me it has
been very disillusioning.

We need a way that the Justice Department or some other entity
can handle a lawsuit such that the Attorney General does not put
his or her imprint on whether that case is going to be defended and
stonewalled and carried out to the point where ordinary citizens
can’t pursue their rights.

Mr. HORN. Well, it was mentioned that in some cases the Depart-
ment of Justice has said, we will not defend you. Now, certainly if
people were violating the law, they would get the message, hey, 1
don’t want to have to go get my own lawyer. So what is your feel-
ing as to how we solve that problem? Should we create an inde-
pendent commission or office where appeals could be made outside
of the agency where they are protecting their image and corporate
culture and political hide and all the rest?

l\/tl)ll" Krayman. I think that something like that would be pref-
erable.

You mentioned something earlier about attorneys’ fees. I also feel
that it is one thing to have the Government pay, but if the individ-
uals who are responsible for the stonewalling had to pay out of
their own pocket, they might be less likely to stonewall.

Mr. HORN. Well, and also it might be we will never get an em-
ployee in one of these operations.

Mr. KLAYMAN. Maybe.

Mr. HORN. Somewhere eventually we will work out something.

Ms. WELSOME. I would agree with Mr. Klayman about the attor-
neys’ fees. I would like to see it come out of the pockets of the peo-
ple who are doing the stonewalling. I know that is impractical, but
it would probably do wonders for the backlog.

And I also agree with them that certain records political in na-
ture are withheld. My experience has been that the long delays
come when there is classified material involved; that is, I have one
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request at the DOD for 1,952 documents. It went from Los Alamos
National Labs to the DOE to the DOD, and it is under review
there. Then it will go back to Los Alamos and back to me, long
after—I won't need it anymore. It will be no longer needed informa-
tion.

I found records are withheld mostly in cases when there is classi-
fied information, and it seems like—and I am not a software ex-
pert. It is just like with privacy records, if there were records
where you could segregate classified information electronically so
that you could sort your documents and then, when there was a
FOIA request, release those by pushing a button of a computer.
That is coming.

So that was just an idea I had, and one thing I forgot to mention
earlier is that I would like you to put my statement into the record.

Mr. HORN. It is automatic. Your full statement will appear, and
so will your testimony.

Ms. WELSOME. Thank you, sir.

Mr. HOrN. I must say, when I listen to the Departments’ panel
of witnesses this morning mention the First World War and records
were still around from there, that did pique my interest, and we
are going to pursue that with staff as to what are the records that
are still closed from the First World War.

Now, I do know one who was in that war who is still alive. Fred
Humer of the Long Beach area plays Taps, and he was in the First
World War, but I am just curious what they are sitting on over
there that is so delicate.

Ms. WELSOME. It is incredible what they are sitting on, even the
DOE. FOIA people have told me they go into Suitland Record Cen-
ter and say that is scary in there. Good luck, because we need to
get that information now.

Mr. HORN. Let me close on questions for this panel since some
of you have mentioned that part of electronic transfer. Has anyone
on the panel found the Internet or specifically agency Web sites
useful in obtaining information from agencies? Has there been any
experience in—I am about to put in an electronic reporting bill.
That is why I am interested in this.

Ms. KIRTLEY. A lot of our callers have found it quite useful. Jour-
nalists tend to be Internet-savvy users, and they are good at plug-
ging into things. The Thomas system, for example, which is not ex-
ecutive branch, it is congressional, has been very useful certainly
to my small organization, which really can’t afford to pay for the
proprietary provision of government information. It is a godsend to
us and many other similarly situated groups.

I think that the promise of what this can mean in terms of real
citizen access from every corner of the globe, not to mention within
the borders of this country, is really phenomenal, and those agen-
cies that have affirmatively moved to put things on-line without
being directed to do so deserve to be complimented.

Mr. HorN. Thank you for saying that, because the Library of
Congress has done a superb push operation with the Thomas sys-
tem, named for Thomas Jefferson, and that is—the Speaker’s main
goal to get every single congressional document that we have in
document rooms on digital computer, and any American could tap
into that, and you don’t have to pay a lobbyist $1,000 a day to get
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the report for you. So the goal is to make this place completely ac-
cessible to the average citizen.

On electronic records in general as opposed to the Internet agen-
cy web sites, we would be interested in your ideas on this, if you
think they ought to be in legislation, because we are just in the
process of rounding out the draft on that bill. So either let the staff
know privately or whatever, write us a note or send Mr. George a
note, and that will be very helpful.
~ Well, I thank you very much. There are a lot more questions we
can ask. Our staff might be sending some. We would be grateful
if you would take the time to respond. It will be in the record some-
where. Thank you.

We have two more panels. I would like to combine those panels
so we can sort of have a play relationship there, since we have both
Government officials and people that represent private entities,
and I think we can probably make sure we keep our time commit-
ments to the next group that is in here. So if Mr. Wagner, Mr.
Dean, Mr. May, and Mr. Kamenar come forward, we will swear you
in and begin that panel.

[Witnesses sworn.]

STATEMENTS OF G. MARTIN WAGNER, ASSOCIATE ADMINIS-
TRATOR, OFFICE OF POLICY, PLANNING AND EVALUATION,
GENERAL SERVICES ADMINISTRATION, ACCOMPANIED BY
JAMES L. DEAN, DIRECTOR, COMMITTEE MANAGEMENT SEC-
RETARIAT STAFF, GENERAL SERVICES ADMINISTRATION;
RANDOLPFH J. MAY, ESQ., SUTHERLAND, ASBILL & BRENNAN;
AND PAUL KAMENAR, EXECUTIVE DIRECTOR, WASHINGTON
LEGAL FOUNDATION

Mr. HorN. All four witnesses have confirmed. We will begin with
Mr. Wagner, associate administrator of the Office of Policy, Plan-
ning and Evaluation, General Services Administration.

Mr. WAGNER. I will keep my remarks brief. Accordingly I respect-
fully request the full text of my prepared statement will be entered
into the record.

Mr. HORN. Full text is automatically entered. We would like to
have you look us in the eye and summarize it in 5 minutes if you
could. That will leave more time for questions from Mrs. Maloney
and myself.

Mr. WAGNER. Mr. Chairman, members of the subcommittee, I am
pleased to discuss with you today the relationship of the Federal
Advisory Committee Act [FACA] to Federal information policy. I
am accompanied by James. L. Dean, director of GSA’s Committee
Management Secretariat.

The FACA addresses the importance of an open process allowing
the public to know who is providing advice and recommendations
to the Government’s policymakers. For more than a quarter cen-
tury before the enactment of the act in 1972, the Federal Govern-
ment began to recognize the important role played by the advisory
committees in developing effective policies.

As the influence and number of advisory committees grew in the
post-World War II period, so did concerns regarding their manage-
ment, cost, and accountability. FACA addresses these issues by es-
tablishing a continuing process for evaluating the need for estab-
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lishing and continuing advisory committees. While FACA generally
is recognized for its emphasis on controlling the number and cost
of these advisory committees, its provisions governing access to
committee meetings and records are equally important.

Where FOIA provisions, for example, apply to pre-existing docu-
ments, FACA’s goal is to provide contemporaneous access to meet-
ings and materials generated for use by Federal advisory commit-
tees during their deliberations. One of the first access statutes,
FACA requires that each meeting be open to the public except as
otherwise allowed for by the Sunshine Act; the timely notice of
each meeting be provided; that the public be allowed to participate
in committee sessions; and that committee documents and minutes
be made available.

The fundamental information management policy reflected in
FACA is found to have stood the test of time. During fiscal year
1994, 4,109 advisory committee meetings were held. Of that num-
ber, 2,603, or 63 percent of the total, were open to or partially open
to the public. During this period 1,245 committee reports were is-
sued and made available to the public.

The executive branch is also increasing its efforts to make it easi-
er for the public to participate in its decisionmaking processes
through other means. For example, the public is becoming more ac-
tively involved through use of satellite video conferencing, the
Internet and other tools, such as 800 numbers. With increasing
pressure to reduce costs while at the same time providing for ex-
panded opportunities for the public to become actively involved in
the Government, agencies using advisory committees can leverage
these complementary tools to boost the availability of information.

GSA’s Committee Management Secretariat, mandated by section
7 of FACA, issues guidelines, provides governmentwide policy and
oversight of approximately 1,000 advisory committees, prepares the
annual report of the President on Federal Advisory Committees,
annually reviews the continuing need for existing groups, and pro-
vides a range of assistance to Federal agencies on FACA issues.
These activities provide a broad base of information which is made
available to the Congress and members of the public who are inter-
ested in participating in committee activities or obtaining informa-
tion.

As a result of the administration’s efforts to encourage greater
local participation and decisionmaking, more advisory committee
activities are being targeted to support field initiatives. The Sec-
retariat is continuing to work with both headquarters and field
staffs to assure compliance with FACA, and in particular to de-
velop specific strategies to achieve maximum public access.

In the future, the question will not be, “should we include the
public in the design and implementation of Federal policies and
programs.” Instead, if we are going to truly be effective, the issue
will be how do we develop policies which fully recognize the value
of the public participation as a strategic asset? Given the rapid
changes that are taking place, changes which dramatically alter
the public’s expectations of government, we must be prepared to
provide timely policy guidance, training, and support to front-line
Federal managers. GSA is committed to meeting that challenge.
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Mr. Chairman, members of the subcommittee, that concludes my
oral summary. I would be pleased to answer any questions you
may have.

[The prepared statement of Mr. Wagner follows:]
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TESTIMONY OF G. MARTIN WAGNER
ASSOCIATE ADMINISTRATOR
FOR POLICY, PLANNING AND EVALUATION
U.S. GENERAL SERVICES ADMINISTRATION
BEFORE THE
SUBCOMMITTEE ON GOVERNMENT MANAGEMENT,
INFORMATION AND TECHNOLOGY

HOUSE COMMITTEE ON
GOVERNMENT REFORM AND OVERSIGHT

June 13, 1996

Mr. Chairman, Members of the Subcommittee, | am pleased to discuss with you
today the relationship of the Federal Advisory Committee Act (FACA) to Federal
information policy. | am accompanied by James L. Dean, Director of GSA’'s Committee

Management Secretariat.

For more than a quarter century before the enactment of FACA in 1972, the
Federal Government began to recognize the important role played by advisory
committees in developing effective policies. While the use of citizen-advisors has its
roots in the earliest efforts of the Nation's leaders to obtain objective and informed
advice, it was not until after the end of World War |l that advisory committees became
institutionalized as a preferred tool of derﬁocratic government. For example, it was an
advisory committee, the Hoover Commission, whose work laid the foundation for the

creation of GSA in 1949.
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As the influence and number of advisory committees grew, so did concerns
within the Executive and Legislative Branches regarding their management, cost, and
accountability. In 1962, President Kennedy issued Executive Order 11007 establishing
guidelines for using such groups. These guidelines were expanded in 1964, with the
issuance of the original Bureau of the Budget Circular A-63.

Federal information policy relating’to the accessibility of government records
was revised in 1966, following the enactment of the Freedom of Information Act (FOIA).
in 1972, similar openness policies were applied to the use of advisory committees
through the enactment of FACA. Later in the 1970's, the two remaining cornerstones of
Federal access policy, the Privacy Act (1974) and the Government in the Sunshine Act

(1976) were enacted by the Congress.

This Administration has also recognized the significant role played by advisory
committees and has taken steps to assure they are effectively managed. Through the
issuance of Executive Order 12838, President Clinton directed that advisory
committees whose missions were no longer supportive of national interests, or whose
work resulted in duplication of effort, be terminated. Resources saved through the
elimination of such groups have been re-deployed into other high-priority public
participation efforts, such as those focused on regulatory reform. These actions have
helped to assure that agencies will continue to emphasize those initiatives which will

result in less bureaucracy and a more responsive and cost-effective government.
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FACA's Information Policy Provisions

While FACA is generally recognized for its emphasis on controlling the number

and costs of advisory committees, its provisions governing access to committee

meetings and records are equally important. Where FOIA's provisions, for example,

apply to pre-existing documents, FACA's goal is to provide contemporaneous access to

meetings and materiais generated for use by Federal advisory committees during their

deliberations. In particular, Section 10 of the Act provides that:

Each meeting of an advisory committee shall be open to the public, except for those
closed or partially-closed pursuant to specific exemptions in the Government in the
Sunshine Act;

Timely notice of each meeting must be published in the Federal Register;
interested persons may appear, or file statements, before an advisory committee,
subject to reasonable operating procedures;

Documents prepared for or by, or otherwise made available to, an advisory
committee must be accessible for public inspection and copying at a single location,
subject to exclusions provided under the FOIA; and

Minutes of each meeting must be kept and made available to the public.

These provisions are designed to ensure that the ebb and flow of information to and

from an advisory committee is maximized, and that committees are accountabie to the

public, two of the underlying rationales of FACA.
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Achievement of Policy Goals

During fiscal year 1994, 4,109 advisory committee meetings were held. Of that
number, 2,603, or 63 percent of the total, were open or partially open to the public.
However, several agencies such as the Departments of Defense and Health and
Human Services, the National Endowment of the Arts, and the National Science
Foundation must schedule a significant n’umber of closed meetings. Taken together,
the number of such meetings conducted by these agencies represented 79 percent of
all closed and partially-ciosed meetings held during fiscal year 1994. Examples of
sessions which may be closed include those involving discussions of classified
information; reviews of proprietary data submitted in support of Federal grant
applications; and deliberations involving consideration of information which, if

disclosed, would harm an individual’s right to privacy.

In addition to holding formal meetings, which are subject to FACA’s openness
provisions, the Executive Branch is increasing its efforts to make it easier for the public
to participate in its decisionmaking processes. For example:

» Satellite videoconferencing is being used to conduct “national town halls” where the
public can readily learn about, and provide feedback on, Federal programs.
» The Internet provides greatly expanded access to government documents, as well

as a wealth of information on how to obtain services.
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e “800" numbers are being increasingly made available to provide recorded or live

access to current advisory committee meeting schedules and events.

With increasing pressure to reduce operating costs while, at the same time,
providing for expanded opportunities for the public to become actively involved in
government, agencies using advisory committees can leverage these complementary
tools to boost the availability of informatién.

GSA Efforts to Maximize Access to Committee Information

GSA’s Committee Management Secretariat, mandated by Section 7 of FACA,
issues guidelines {41 CFR Part 101-6), provides governmentwide policy and oversight
of approximately 1,000 advisory committees; prepares the Annual Report of the

President on Federal Advisory Committees; annually reviews the continuing need for

existing groups; and provides a range of assistance to Federal agencies on FACA
issues. These activities provide a broad base of information which is made available to
the Congress and members of the public who are interested in participating in

committee activities or obtaining information.

The Secretariat also directly collaborates with agency Committee Management
Officers to enhance committee operations. GSA sponsors the Interagency Committee
on Federal Advisory Committee Management, which meets quarterly, to review and
resolve common problems, share best practices, and prepare timely guidance on

issues of major concern.
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As aresult of the Administration’s efforts to encourage greater local participation
in decisionmaking, more advisory committee activities are being targeted to support
Field initiatives. The Secretariat is continuing to work with both Headquarters and Field
staffs to assure compliance with FACA and, in particular, to develop specific strategies

to achieve maximum public access.

The Act's information policy provisions are extensively covered as a part of the
Secretariat's FACA management training course which is conducted in Washington,
DC on a quarterly basis and in the Field as part of special efforts to address complex
public participation programs. Since it began, GSA has trained over 2,000 committee
managers, including site-specific requirements of the Department of Agriculture, the

Centers for Disease Control, and the Department of Energy.

Future Directions
in the future, the question will not be, “Should we inciude the public in the design
and implementation of Federal policies and programs?” Instead, if we are going to be
truly effective, the issue will be, “How do we develop policies which fully recognize the

value of public participation as a strategic asset?”

The fundamental information management policy reflected in FACA is sound and

has stood the test of time. However, given the rapid changes that are taking place --
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changes which dramatically alter the public’s expectations of government -- we must be
prepared to provide timely policy, guidance, training, and support to front-line Federal

managers. GSA is committed to meeting that challenge.

Mr. Chairman, Members of the Subcommittee, that concludes my prepared

statement. | would be pleased to answer any questions you may have.
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Mr. HoRN. Thank you very much. We will wait until all of you
are done. Then we will have 10 minutes to a side here.

Mr. Dean, please proceed.

Mr. DEAN. I have no public statement. I will yield to the next
witness, thank you.

Mr. HorN. OK. Mr. May.

Mr. MAY. I am Randolph May, a partner in Sutherland, Asbill &
Brennan. I appear before you today principally in my capacity as
the former chairman of the Committee to Review the Government
Sunshine Act of the Administrative Conference of the United
States. The special committee was established in the spring of 1995
in response to a request by SEC Commissioner Steven Wallman
and 12 other present and former agency Commissioners asking
that the Congress take a fresh look at how the Government in the
Sunshine Act is working in practice composed of ex-officials, public
interest representatives, lawyers who practice before agencies, and
academics.

The committee held several meetings and a public hearing before
reaching these conclusions in October 1995. It released its report
recommending changes in the Sunshine Act, and I would like to de-
vote my testimony to summarizing briefly how the law operates
and the report’s recommendations.

The Sunshine Act requires with only a few exceptions that all
meetings among members of multimember agencies and commis-
sions, such as SEC and FCC and so forth, be held in public after
at least 7 days’ advance notice. A meeting is defined as “delibera-
tions of at least a number of agency members required to take ac-
tion on behalf of the agency where such deliberations determine or
result in the joint disposition or conduct of official agency busi-
ness.”

The law does not restrict, for example, the EPA Administrator
from having nonpublic meetings at any time with her staff officials.
The primary stated goal of the Sunshine Act is to enhance the
public’s understanding of the agency’s decisionmaking process.

The special committee found considerable evidence, however,
that the act is not working as intended to provide the public with
meaningful access to agency decisionmaking. What is more, it
found considerable evidence that the law is having a harmful im-
pact on the quality of agency decisionmaking at the agencies by im-
peding collegial deliberation.

A principal reason Congress creates multimember agencies is to
gain the benefits that result from agency members with differing
political philosophies, experiences, and expertise deliberating col-
lectively. If the Sunshine Act is, in fact, impeding collegial delibera-
tion, then two expressions of congressional intent are indeed work-
ing at cross purposes with each other.

In the time allotted for my testimony, I can’t detail all the rea-
sons why meaningful collective deliberation as opposed to mere an-
nouncements by individual agency members who previously arrived
at positions generally does not take place at the public meetings.
For now suffice it to say that the committee found a widespread
consensus that, in fact, collective deliberation does not take place.
Agency members most often do little more than announce or briefly
explain decisions they have already reached.
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Rather than being able to hash out the pros and cons of a par-
ticular decision in a collective deliberative process, agency members
rely on their staffs to negotiate with the staffs of other agency
members or in one-on-one meetings with other Commissioners.
While that mode of operation enhances the power of Commissioner
staffs and requires an extraordinary increase in time and effort
when agency members hold a series of one-on-one meetings with
other Commissioners, it does little to promote collegiality among
the Commissioners.

The necessity to avoid all nonpublic discussions of agency busi-
ness necessarily inhibits the development of trusting and trust, and
cooperative relationships among Commissioners who each have an
equal vote and responsibility for the agencies’ communications,
which must take place indirectly through intermediaries, suffer
from all the infirmities inherent in any process of third-party com-
munication.

What to do. Some who agree that the Sunshine Act generally is
not providing the public with a real view of agency decisionmaking
say that the fault lies with all of us as agency members. They are
public officials, some say, and they should be forced to deliberate
in public. In other words, it is not the Sunshine Act that needs re-
forming, it is the public officials.

The Administrative Conference Committee concluded otherwise,
recommending that Congress modify the act to establish a pilot
program for a period of 5 to 7 years to allow agency members to
meet in private to discuss agency business if such members are me-
morialized by detailed summary of the meeting to be placed in the
public record within 5 days of such meeting. The summary would
allow the public to know that a meeting had been held to discuss
a particular subject and to know the general nature of the discus-
sion. This is more information about the status and nature of the
consideration of a matter than the public now receives when closed-
door deliberations are conducted through the staff or through one-
on-one meetings between agency members.

Importantly, before an agency could participate in the pilot pro-
gram allowing private meetings subject to the detailed memori-
alization requirement, it would have to agree to the extent prac-
ticable to conduct votes and take other official actions on all signifi-
cant public matters and in regularly scheduled open meetings rath-
er than employ notation or circulate voting procedures which are
now common in many agencies.

Keep in mind that the Sunshine Act does not prohibit agencies
from voting on major issues by circulating written proposals among
the Commissioners. Of course, issues are decided by notation. The
voting public has no access whatever to the deliberative process.

The special committee’s recommendation for change, at least on
a trial basis, which would then be evaluated carefully, is premised
on the belief that it ought to be possible through modifications to
the act to achieve the twin goals of actually enhancing the public’s
understanding of the agency decisionmaking process. Doing so by
making more information available, and also fostering true colle-
gial decisionmaking in a way that too often today is missing in our
multimember agencies.
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I appreciate the opportunity to appear before the committee
today, and hopefully the conference committee recommendation
will spur interest in taking a fresh look at how the Sunshine Act
is really working at present and whether its operation can be im-
proved. Thank you, Mr. Chairman.

[The prepared statement of Mr. May follows:]
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PREPARED TESTIMONY OF RANDOLPH J. MAY
Before The
House Subcommittee on Government Management,
Information and Technology

Mr. Chairman and members of the Committee, I am Randolph
J. May, a partner in the law firm of Sutherland, Asbill & Brennan.
I appear before you today at this hearing examining the Sunshine
Act principally in my capacity as the former Chairman of the
Special Committee to Review the Government in the Sunshine Act of
the Administrative Conference of the United States ("ACUS"). The
Special Committee was established in the Spring of 1995 in response
to a request by SEC Commissioner Steven Wallman and twelve other
present and former agency commissioners asking that the Conference
take a fresh look at how the Government in the Sunshine Act is
working in practice. The ACUS Special Committee, composed of
agency officials, public interest representatives, lawyers who
practice before agencies, a trade association official, and an
academic, held several meetings and a public hearing before
reaching its conclusions. 1In October 1995, it released its Report
recommending changes in the Sunshine Act, and I would like to
devote my testimony to summarizing briefly how the law operates and
the Report's recommendations. 1 request that the attached copy of
the ACUS Report be associated with my testimony in the hearing
record.

It has been twenty years since passage of the Sunshine
Act, so it is appropriate to consider whether the Act is fulfilling

its purpose, or whether instead the law can be improved so as not
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to impede the effective functioning of some of our most important
government agencies, while still providing the public with at least
as much access to the agency decisionmaking process as the public
enjoys today.

The Sunshine Act requires, with only a few exceptions,
that all "meetings" among members of multi-member agencies and
commissions, such as the SEC, CFTC, FTC, and the FCC, be held in
public, after at least seven days advance public notice. A meeting
is defined as the "deliberations of at least the number of agency
members required to take action on behalf of the agency where such
deliberations determine or result in the Jjoint conduct or
disposition of official agency business." The law does not
restrict, for example, the EPA Administrator from having a non-
public meeting at any time with her top staff officials.

The primary stated goal of the Sunshine Act is to enhance
the public's understanding of the agency decisionmaking process by
allowing the public to witness government officials actually making
decisions. This is certainly a laudable objective. The ACUS
Special Committee found considerable evidence, however, that the
Act is not working as intended to provide the public with
meaningful access to agency decisionmaking. What's more, it found
considerable evidence that the law is having a harmful impact on
the quality of decisionmaking at the agencies by impeding collegial
deliberation.

A principal reason that Congress creates multi-member

agencies, rather than departments headed by a single secretary or
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administrator, is to gain the benefits that result from agency
members with differing political philosophies, experiences, and
expertises deliberating collectively. Indeed, that's why many of
the enabling statutes for the agencies require a balanced
representation in terms of political affiliation. If the Sunshine
Act is, in fact, impeding collective deliberation, two expressions
of Congressional intent are working at cross-purposes with each
other.

Why does the Sunshine Act inhibit the collegial
decisionmaking process that is the very rationale for a multi-
member agency? Based upon the testimony of a number of agency
members and a review of studies on the subject, the Committee found
several reasons why meaningful collective deliberation (as opposed
to mere announcements by individual agency members of previously-
arrived at positions) generally does not take place at the public
meeting. Among the reasons: concern that providing initial views
publicly, without sufficient thought and information, may
harm the public interest by irresponsibly introducing uncertainty
or confusion to industry, financial markets, or the general public;
a desire on the part of members to speak with a uniform voice on
matters of particular importance or to develop negotiating
strategies which might be thwarted if debated publicly; reluctance
of an agency member to embarrass another agency member or himself
through inadvertent, argumentative, or exaggerated statements;
concern that an agency member's statements may be used against the

agency in subsequent litigation, or be misunderstood by the public
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or the press, as for example, when the agency member is testing a
position by "playing devil's advocate" or merely "thinking out
loud" in the early stages of deliberation.

While one may argue about whether some or all of these
concerns should inhibit vigorous give-and-take debate at agency
public meetings, the Committee found a fairly widespread consensus
that, in fact, they do. Most observers agree that Sunshine
meetings typically are sterile affairs, with agency members most
often doing little more than announcing or briefly explaining
decisions they've already reached. (Of course, in most cases, the
decisions announced at the public meeting will be released promptly
to the public in the form of agency orders and opinions fully
setting forth the basis and purpose of the agency action and fully
subject not only to judicial review but public debate.)

Rather than being able to hash out the pros and cons of
a particular decision in a collective deliberative process--by
testing a position, gauging reaction, thinking out loud about the
reaction, and reformulating an idea-- agency members instead rely
on their staffs (who are not subject to the Sunshine Act) to
"negotiate" with the staff members of other commissioners, or on
one-on-one meetings with other commissioners. (Note that even one-
on-one meetings are prohibited if the agency has three or less
members.) While this mode of operation enhances the power of the
commissioners' staffs, and requires an extraordinary increase in

time and effort if agency members hold a series of rotating one-on
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one meetings with their fellow agency members, it does little to
promote collegiality among the commissioners.

The necessity to avoid at all times all non-public face-
to-face substantive discussions of agency business necessarily
inhibits the development of trusting and cooperative relationships
among commissioners who each have an equal vote and responsibility
for the agency's actions. Communications which must take place
indirectly through intermediaries obviously suffer from all of the
infirmities inherent in any process of third-party communication.

What to do? Some who agree that Sunshine meetings
generally do not provide the public with a real view of agency
decisionmaking say that the fault lies with the agency members.
They are public officials and despite the concerns cited above,
they should be forced to "deliberate" in public. 1In other words,
it's not the Sunshine Act that needs reforming, it's the public
officials.

The ACUS Committee concluded otherwise, recommending that
Congress modify the Act by establishing a pilot program to last for
five to seven years which would allow agency members to meet in
private to discuss agency business if such meetings are
memorialized by a detailed summary of the meeting to be made public
no later than five days after the meeting. The summary, which
would 1include the date, time, participants, subject matter
discussed, and a review of the nature of the discussion, would
allow the public to know that a meeting had been held to discuss a

particular subject and teo know the general nature of the
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discussion. This is more information about the status and nature
of the consideration of a matter than the public now receives when
closed-door deliberations are conducted through staff or through
one-on-one meetings of agency members. In these cases, the public
doesn't even know a matter is being discussed.

Importantly, under the ACUS Recommendation, before an
agency could participate in the pilot program allowing private
meetings subject to the detailed memorialization requirement, it
would have to agree, to the extent practicable, to conduct votes
and take other official actions on all significant public matters
in regularly-scheduled open meetings, rather than employing
"notation" or "circulation" voting procedures which are now common
at many agencies. (The Sunshine Act does not prohibit agencies
from voting on major issues by circulating written proposals among
the commissioners; it merely requires that all discussions which
fit the definition of "meetings" be public.) Thus, under the
present regime, nothing prevents an agency from not having public
meetings to decide important matters. Of course, when issues are
decided by notation voting, the public has no access whatever to
the deliberative process.

The Special Committee made other recommendations designed
to improve the agencies' implementation of their Sunshine Act
responsibilities in a way that would maximize the public's
understanding of agency decisionmaking processes. While I won't
discuss these in my prepared testimony, these recommendations are

set forth in the Special Committee's Report.
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The Special Committee's recommendation for change, at
least on a trial basis which would then be evaluated carefully, is
premised on the belief that it ought to be possible, through
modifications to the Sunshine Act, to achieve the twin goals of
actually enhancing the public's understanding of the agency
decisionmaking process by making more information available and
fostering true collegial decisionmaking in a way that today is too
often missing in our multi-member agencies.

I appreciate the opportunity to appear before the
Committee today. Hopefully, the ACUS Committee's recommendation
will spur interest in Congress, in the agencies, and among the
public in taking a fresh look at how the Sunshine Act is really
working at present and whether it can be improved, consistent with
remaining faithful to the fundamental objective of promoting

openness in our government.
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REFORM OF THE GOVERNMENT IN THE SUNSHINE ACT

Report and Recommendation by the Special Committee to Review the Government in the Sunshine At

The Government in the Sunshine Act, enacted in 1976, requires federal agencies headed by a
collegial body, a majority of whose members are appointed by the President and confirmed by the
Senate, to open its meetings. About 50 federal agencies are subject to the Act, including the major
independent regulatory commissions such as the Securities and Exchange Commission, Federal Trade
Commission, Federal Communications Commission and the National Labor Relations Board.
(Departments, and many agencies headed by a single individual, are not covered by the Act) The
Act’s ten enumerated exemptions generally parallel those in the Freedom of Information Act (FOIA),
with one important exception. The Sunshine Act has no exemption that parallels the fifth exemption in
the FOIA for interagency and intra-agency “pre-decisional” memoranda and letters. The Act also
prescribes in detail the procedures that agencies must follow to invoke an exemption and to close a
meeting. The Act’s primary purposes are to provide the public with information regarding the
decisionmaking processes of federal agencies, and to improve those processes, while protecting the
rights of individuals and the ability of the government to carry out its responsibilities.

In a letter dated February 17, 1995, signed by over one dozen current and former
commissioners of multi-member agencies and several private organizations, the Chair of the
Administrative Conference of the United States (ACUS) was asked to review the effectiveness of the
Government in the Sunshine Act. The letter's signatories stated strong support for the Act’s
underlying goal of enhancing public understanding of agency decisionmaking, but expressed concern as
to whether the Act is, in fact, meeting this goal as well as it might. They also suggested that the Act
has adversely affected the decisionmaking at multi-member agencies because of the Act’s “chilling
effect” on the willingness and ability of agency members to engage in collegial deliberations A copy of
the February 17 letter is attached to this report as Exhibit 1.

In a letter to the ACUS Chair, dated May 11, 1995, the members of the Federal Trade
Commission, referring to the February 17 letter, endorsed an examination of the effectiveness of the
Act. The FTC Commissioners stated: ‘“Notwithstanding the laudable goals of this legislation, having
operated under the Act for more than fifteen years, questions may be raised whether it provides for the
proper balance between public access and candor in agency deliberations and whether the purposes
arguably served by the Act are not adequately addressed by other statutes such as the Administrative
Procedure Act.” A copy of the May 11 letter from the FTC is attached to this Report as Exhibit 2.

The Chair established the Special Committee to study issues raised by these letters. The
Committee, in a series of open meetings held from May to September, and at a public hearing held on
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September 12, 1995," heard from numerous agency officials and reviewed anticles written for ACUS
and others to the effect that public meetings under the Act often lack meaningful substantive exchange
of ideas and real collective deliberation on issues being decided. Among the reasons given for the
inhibiting effect of public meetings on collective decisionmaking are the following: concem that
providing initial deliberative views publicly, without sufficient thought and information, may harm the
public interest by irresponsibly introducing uncertainty or confusion to industry or the general public; a
desire on the part of members to speak with a uniform voice on matters of particular importance or to
develop negotiating strategies which might be thwarted if debated publicly; reluctance of an agency
member to embarrass another agency member, or to embarrass himself, through inadvertent,
argumentative, or exaggerated statements; concern that an agency member’s statements may be used
against the agency in subsequent litigation, or misinterpreted or misunderstood by the public or the
press, as for example, when the agency member is testing a position by “playing devil’s advocate™ or
merely “thinking out loud”; and concerns that a member’s statements may affect financial markets.

In addition, the Committee has received extensive and credible testimony that the restrictions
imposed by the Act have had the effective of not only diminishing discussions on the merits of issues
before agencies, but also preventing debate concerning agency priorities and the establishment of
agency agendas, even though such discussions of a preliminary nature may not technically constitute a
“meeting” otherwise required 10 be held in public under the Act? While it may be permissible pursuant
to a literal interpretation of “meeting™ for a quorum of agency members to conduct preliminary
discussions on an issue, as a practical matter it is extremely difficult for an agency member to make the
distinction between actions that actually dispose of agency business and those that merely constitute
preliminary discussions. Agency members, and agency general counsel who advise them, are
understandably--and appropriately—concermned about engaging in discussions with a quorum of agency
members that could be perceived, even arguably, as crossing the line, even though the discussions may,
in fact, not dispose of official agency business. And, of course, it is difficult, @ priort, to know whether
a conversation that is anticipated to be preliminary will turn into a conversation that takes on a more
definitive cast.

Although there obviously are exceptions, and open meetings held under the current Act are
valuable in that they allow an agency to explain publicly the results of its prior decisionmaking, the
Committee believes that, generally, true collective decisionmaking does not occur at agency public
meetings. Further, the Committee believes the Act also promotes inefficient practices within agencies
which themseives contribute to the erosion of collegial decisionmaking and, correspondingly, to a
decline in the quality of agency decisions that the public receives. For example, in order to avoid having
a meeting of a quorum, the Act has the effect of encouraging agencies to use one-on-one “rotating”
meetings in order to reach consensus among the agency’s members. This is obviously an inefficient way
for a multi-member body to conduct business, just in terms of the additional time spent by agency
members in conducting such meetings, compared to a group meeting at which all members could

' A copy of the Federal Register notice, dated August 8, 1995 (60 Fed. Reg. 40302) is attached to the Report as
Exhibit 3. The hearing transcript is attached as Exhibit 4.

" A “meeting™ means the “deliberations of at least the number of individual agency members required to take
action on behalf of the agency where such deliberations determine or result inn the joint conduct or disposition of
official agency business...." 5 USC 552(a)(2).

? See FCC v ITT World Communications, Inc., 466 US 463 (1984).
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deliberate together. More imporntantly, serial meetings of 5 type are no substitute for collective
decisionmaking; the outcomes of such meetings may sign..  atly v. ; from those that might have
resulted from a free exchange of views among all the mem:. 5 of a nulti-member agency. Another
consequence of the Act has been that it encourages the deliberative process to be conducted by and
through the staff of the agency members, enhancing the power of the intermediary staff members vis a
vis the agency members and, perhaps, reducing the accountability of appointed agency members.

The Committee is also aware of and is concerned about the tendency for agencies subject to the
Sunshine Act to rely increasingly on notation voting (i.e., voting on an item by circulation based on a
memorandum without discussion in a public meeting) when taking action on important substantive
matters. The Sunshine Act does not prohibit notation voting, and notation voting was used to some
extent prior to enactment of the Sunshine Act to deal with routine or emergency matters. Nevertheless,
the routine use of this mode of decisionmaking, at least with regard to important substantive matters,
does not further the Act’s goal of openness and improved public access to agency decisionmaking.
Thus, to the extent that the Sunshine Act has increased this use of notation voting, it has diminished
whatever opportunity for collective decisionmaking would have existed at a meeting attended by the
agency members.

In light of the above, the Committee is concemed that the public is neither receiving the
enhanced access to the governmental decisionmaking process that the Act envisioned, nor as discussed
below, is it receiving the benefit of better agency decisions through collegial decisionmaking. It should
be noted that the Committee also heard from representatives of several major press-related
organizations who, while not disputing the view that agency members are generally reluctant to have
substantive discussions in public meetings, expressed the view that such public officials should change
their behavior and be admonished to do so. These representatives tended to believe that the Act itself
was not the problem. The Committee was nevertheless persuaded that the Act does need to be
adjusted, and it offers the following recommendations for changes in the Act (and in agency behavior) in
the belief that these adjustments will increase collegial decisionmaking among the members of multi-
member agencies, and at the same time improve, or at least not diminish, the public’s access to the
agency’s actual deliberative process.

The Committee notes that concerns with respect to the effectiveness of the Act and its impact
on the collegiality of agency decisionmaking have been the subject of debate for some time.* Moreover,
it must be remembered that the principal reason that Congress has established multi-member agencies in
the first place is because Congress has made the judgment that, for the matters subject to the agency's
jurisdiction, there is a benefit from a collegial decisionmaking process that brings to bear on the ultimate
decisions the diverse viewpoints of agency members who have differing philosophies, experiences, and
expertise. If the Act has had the effect, as a matter of fact, of diminishing, or in some cases negating,
the collegial decisionmaking process that is the raison d'émre for a multi-member agency, without
enhancing public understanding of the agency decisionmaking process, it is appropriate to consider
alternative models that are consistent with achievement of the objectives of the Act.

*See ACUS R dation 84-3, “Impro in the Admini ion of the Government in the Sunshine
Act, 1 CFR 305.84-3, 49 Fed. Reg. 29942, (July 25, 1984).
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Therefore, the Committee recommends that Congress establish a time-limited pilot program that
would allow agencies more leeway to have private meetings, subject to appropriate memorialization, if
they opt to make commitments to avoid undue use of notation voting and to hold regular open
meetings. The Committee recommends five to seven years as the time period—enough time to allow an
assessment of the pilot to see whether the approach encompassed in it achieves the twin purposes of
increasing the availability of information to the public ‘and increasing collegial decisionmaking in the
agencies. If Congress finds that the pilot worked well, it could amend the Act accordingly; if the
assessment shows problems or bad faith on the part of agency decisionmakers in carrying it out, it could
be terminated at that point.

More specifically, the pilot program should authorize an agency subject to the Government in
the Sunshine Act to allow its members to meet in private, without advance notice, provided that the
agency requires such meetings to be memorialized by “a detailed summary™ of the meeting, made public
no later that five working days afier the meeting, that would indicate the date, time, participants, subject
matters discussed, and a review of the nature of the discussion. Before such pilot program may go into
effect, the participating agency also would have to agree (1) to conduct votes and take other official
actions on important substantive matters (not covered by the Act’s exemptions) in open public meetings
and to refrain, to the extent practicable, from using notation voting procedures for such matters, and (2)
to hold open public meetings, to the extent practicable at regular intervals, at which it would be in order
for members to address issues discussed in private sessions or items disposed of by notation. This
opportunity for discussion is not intended to imply that finality of matters previously voted on by
notation would be affected by such discussions except to the extent that the agency acts consistently
with its own procedures for reconsideration. The results of such a pilot program should be examined
carefully by Congress and other appropriate entities before it is extended or made permanent.

The Committee recommends, in addition to the institution of the pilot program, that the Act be
amended 10 require agencies to develop and publish rules or policy statements outlining their procedure
for notation voting and the types of issues for which it will normally be used. The Committee also
recommends that agencies hold regularly scheduled open meetings at which it would be in order for
members to discuss, among other things, items disposed of by notation.

The Committee was also convinced that there is a special problem caused by the Act with
regard to agencies operating in an adjudicative capacity. The Act currently contains an exemption that
permits closure of meetings involving the “initiation, conduct, or disposition by the agency of a
particular case of formal adjudication pursuant to the procedures in section 554 of [the APA] or
otherwise involving a determination on the record after opportunity for a hearing.” Agencies such as
the Federal Trade Commission and the Occupational Safety and Health Review Commission (OSHRC)
frequently and properly close meetings to discuss the disposition of such cases. The problem occurs
when, after such a meeting, the commissioners begin writing the opinions necessary in such cases.
Should they wish to discuss the wording of such an opinion, as would an appellate court, the members
have to notice, and vote 1o close, another “meeting” under the Act. Obviously, this inefficiency is
heightened in the case of a three-member commission such as the OSHRC where no two members can
ever discuss agency business in private because they would constitute a quorum. Therefore the
Committee recommends that the Act be amended to make clear that, when an agency properiy closes a
meeting under exemption 10, any subsequent meeting to discuss the same specific adjudicatory matter
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need not be subject to the notice and closure procedures under the Act. The Committee recognizes that
this proposal should perhaps be extended to follow-up discussions to meetings closed under other
exemptions as well, but it did not have enough time to study that question.

The Committee also heard testimony about special problems caused by the above-quoted
wording of exemption 10 at the United States International Trade Commission (ITC). The ITC has
several types of adjudicative proceedings, some of which are governed by section 554 of the APA, and
therefore clearly fall within the terms of exemption 10, and others of which would appear to fit the
definition by “otherwise involving a determination on the record after a opportunity for a hearing.” The
ITC, perhaps due to an abundance of caution, has declined to invoke this exemption for any of its
adjudications. The Administrative Conference has already urged the ITC to revisit this issue and seek a
statutory clarification if necessary.®

Finally, the Committee believes that agencies could and should consider steps to make the open
meetings more useful and to increase the flow of information to the public. The Committee reiterates
the suggestions made by ACUS in 1984° and adds a few more.

In addition to the recommendations set forth below, the Committee considered several other
ideas. The Committee rejected some of them, such as repealing the Act (which was not supported by
any of the participants in the Committee meetings or public hearing), amending it to permit each agency
to develop its own openness regulations, or amending it to cover only meetings of the full board or
commission. Other proposals, beyond those recommended below, and including some of those
contained in the August 8 Federal Register’ notice, may be worthy of further consideration., in lieu of or
even in conjunction with, the recommendations contained herein

‘InR dation 91-10, “Administrative Proced Used in Antidumping and Countervailing Duty Cases,”

Part D, ACUS made the following mommenda(ion to the ITC:
“To ge collegial decisi king, the ITC should exchange drafis, views and other information
before entering into formal dehberauons The Commission should decide whether informal meetings to
discuss the disposition of AD/CVD cases itute meetings pt from the Sunshine Act under
exemption 10. If the Commission determines that such meetings are subject to the Sunshine Act, then
Congress should id ding the Tariff Act to provide that the Sunshine Act does not apply to
informal meetings held to discuss the disposition of AD/CVD cases.”

® The Commitiee subscribes to the earlier ACUS recommendation made to the agencies in this regard in

Recommendation 84-3 (1):
“Agencies should continually strive to reflect fully in their activities the basic purpose of the Government
in the Sunshine Act, which is to enlarge public access to information about the operations of government.
Agencies are strongly encouraged to review periodically their sunshine policies and practices in light of
experience and the spirit of the law for the purpose of making adjustments that would enlarge public
access to meaningful information, such as (a) invoking the exemptions of the Act only where there is
substantial reason to do so; and (b) making open meetings more useful through comprehensible
discussion of agenda items and provision of background material and documentation pertaining to the
issues under consideration.”

7 See, e. g-» the various proposals outlined in the Federal Register notice, supra note 1.
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Recommendation

(1) Congress should establish a pilot program, to last for five to seven years, that would
authorize an agency subject to the Government in the Sunshine Act to allow its members to meet in
private, without advance notice, provided that (a) the agency requires such meetings to be memorialized
by “a detaiied summary” of the meeting, made public no later than five working days after the meeting,
that would indicate the date, time, participants, subject matters discussed, and a review of the nature of
the discussion, and (b) that before such pilot program may go into effect, the participating agency also
(i) agrees to conduct votes and take other official actions on important substantive matters (not covered
by the Act’s exemptions) in open public meetings and to refrain, to the extent practicable, from using
notation voting procedures for such matters, and (i) agrees to hold open public meetings, to the extent
practicable at regular intervals, at which it would be in order for members to address issues discussed in
private sessions or items disposed of by notation. This opportunity for discussion is not intended to
imply that finality of matters previously voted on by notation would be affected by such discussions
except to the extent that the agency acts consistently with its own procedures for reconsideration. The
results of such a pilot program should be examined carefully by Congress and other appropriate entities
before it is extended or made permanent.

(2) Congress should also amend the Sunshine Act in several particulars:

(a) to require agencies subject to the Act to develop and publish rules or policy
statements outlining their procedure for notation voting and the types of issues for which it will
normally be used.

(b) to make clear that when an agency properly closes a meeting under exemption 10,
any subsequent meeting to discuss the same matter need not be subject to the notice and
closure procedures under the Act.

(3) Agencies subject to the Sunshine Act should develop regulations (or policies) that
maximize the amount of information made available to the public before, during, and after agency
meetings. For example, agencies should strive to publish meeting notices further in advance of the
date for meetings where feasible; to provide more complete summaries of upcoming agenda items; to
make available relevant non-privileged documents before or during meetings; offer closed circuit
television coverage of meetings where there is enough interest; and to release minutes, summaries, and
decisional opinions as soon as feasible afier meetings.

(4) The United States International Trade Commission should follow ACUS
Recommendation 91-10° and revisit the issue of whether its adjudications are covered by exemption
10 of the Act.

' See note 1, supra.
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Mr. HorN. Thank you very much for that most helpful state-
ment.

QOur last witness is Paul Kamenar, the executive director of the
Washington Legal Foundation.

Mr. Kamenar.

Mr. KAMENAR. Thank you Mr. Chairman.

I am Paul Kamenar. My correct title is executive legal director,
but close enough.

The Washington Legal Foundation is a nonprofit public interest
law and policy center based here in Washington, DC. We are dedi-
cated to the principles of promoting the free enterprise system as
well as a limited and accountable Government. We advance our ob-
jectives through litigation in the courts and by publishing materials
in our legal studies division. Since its founding in 1977, our foun-
dation has represented over 650 Members of Congress, State legis-
lators, State attorneys general, Governors, municipalities, victims’
rights groups and civic organizations, property rights groups, and
small business owners in promoting the principles of our founda-
tion.

I would like to focus my remarks this afternoon on our litigation
under the Federal Advisory Committee Act and maybe address
some of the other issues as well.

Our main case that we filed in 1985 was against the American
Bar Association’s Committee on Federal Judiciary to have them
come under the Federal Advisory Committee Act. As you know, the
coverage under the act extends to all committees that are, estab-
lished and utilized, by Government agencies. While the ABA com-
mittee was not established by the Federal Government, they cer-
tainly are utilized by the Justice Department and by the President
in terms of evaluating the character and qualifications of judicial
nominees.

In 1985 we sued the committee and its chairman, Robert Fiske,
Jr., because they were sharing and leaking information about their
judicial nominees with liberal activist groups, particularly the Alli-
ance for Justice. When we got wind of that, we asked Mr. Fiske to
give us the information and requested to attend their meetings,
and they said no, we are not subject to the Advisory Committee
Act; go away.

We ended up in court. The district court ruled that certainly the
ABA committee comes within the coverage and purview of the Fed-
eral Advisory Committee Act because they are certainly utilized by
the Justice Department. However, the district court held it would
be a violation of separation of powers for the act to apply to the
ABA because of the President’s nominating powers, even though
there was no evidence in the court record at all that there would
be any interference with the President’s nominating powers. This
was particularly a strange argument to make since the Federal Ad-
visory Committee Act was being successfully applied to the Presi-
dent’s Advisory Committee on Ambassadorial Appointments, which
performed precisely the same function that the ABA committee did
with judicial candidates.

Public Citizen finally joined in our case, and we took it to the Su-
preme Court. The Supreme Court ruled in a very much criticized
opinion that the ABA committee really isn’t utilized by the Justice
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Department as Congress intended when they passed the Federal
Advisory Committee Act. They said, we are going to interpret the
word “utilize” to mean that the putative advisory committee must
be controlled or managed by the Government agency, and since
there was no evidence that the Justice Department actually con-
trols the ABA committee, the ABA committee gets this free ride in
terms of being exempted from the Federal Advisory Committee Act.

We think that is a serious problem under the law. There has
been other litigation since then where the lower courts have used
the ABA case to exempt coverage under the Federal Advisory Com-
mittee Act to organizations out there.

I would like to bring up another example that raises a different
problem. Qur suit against the Sentencing Commission which has
an advisory committee that is advising it on establishing sentenc-
ing guidelines for environmental offenses. We asked to attend those
meetings and to get the documents. The Sentencing Commission
made the amazing argument that they are not even a Government
agency. Here’s the way they made that argument: If you look at the
FOIA, Federal Advisory Committee Act, Sunshine Act, they all
apply to Government agencies as defined by the Administrative
Procedure Act. The Administrative Procedure Act defines a Govern-
ment agency as everything under the sun except Congress and the
courts. And the Sentencing Commission says if you squint at that
word “court,” it really means the entire judicial branch; and since
we are the judicial branch, we get a free ride from being account-
able to the American people.

We argued that case to the court of appeals. The chief judge
agreed with the Sentencing Commission, and threw us out. We are
in that court again raising another argument that if we can’t get
documents under the Advisory Committee Act, or FOIA, or any-
thing else, we should get them under the common law doctrine of
public access to records. That is the same doctrine that news agen-
cies use to go into courts to get the videotapes of depositions and
transcripts of audiotapes, because, of course, courts are exeinpt
from FOIA.

How do news agencies get it? They use the common law doctrine
of public records. If you are a court for the purposes of the Federal
Advisory Committee Act, we should get the documents under the
common law doctrine. The Commission came in on the second law-
suit and said, we are not a court, so you can’t get them under that
theory either. They are playing a shell game. This case was argued
about 8 months ago, and we expect a decision any day.

Another suit we filed just recently is one on behalf of Members
of Congress against EPA for failing to submit a cost benefit report.
The report on the Clean Air Act also involves the use of an advi-
sory committee which simply doesn’t even keep minutes of its
meetings, something as basic as that. They failed to have minutes
of their meeting.

And finally, I know you are also looking at the FOIA application
and the Justice Department. I noticed the Justice Department was
here earlier this morning and testified, giving you glowing reviews
of how great they are applying the law and so forth. Yet we have
heard a lot of cases where they are actually blocking access, and
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I just want to submit for the record what I have attached to my
testimony.

I asked the Justice Department recently to send me a list of all
criminal cases on wetland violators because that is a big policy
issue that is going on, and they sent me a document that is re-
dacted. All of the defendants—it is United States versus blank, and
you have redaction because of concerns of privacy. These are crimi-
nal cases that are held in public trials, and some of these cases
have already been decided years ago. And yet for fear of an unwar-
ranted invasion of personal privacy, they are leaving out the name
of the defendant in these cases; and the Justice Department has
the nerve to come up here and say how they are the leader in
terms of providing access under FOIA.

So there are a lot of problems here. I urge this committee to ad-
dress them and will be glad to answer any questions that you
might have. Thank you.

[The prepared statement of Mr. Kamenar follows:]
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Mr. Chairman and Members of the Committee, I am Paul D. Kamenar, Executive
Legal Director of the Washington Legal Foundation. I am pleased to be here today at the
invitation of the committee to discuss with you our views of the administration of the Federal
Advisory Committee Act and related statutes.

The Washington Legal Foundation (WLF) is a non-profit public interest law and
policy center based here in Washington, D.C., with supporters nationwide. WLF is
dedicated to supporting the free enterprise system and promoting the principles of a limited
and accountable government. WLF advances its objectives through litigation and
participation in administrative proceedings, as well as by publishing educational materials
through its Legal Studies Division. Since its founding in 1977, WLF has represented over
650 Members of Congress, state legislators, state attorneys general, governors,
municipalities, victims’ rights and civic organizations, property rights groups, and small
business owners. WLF does not lobby for the passage or defeat of legislation, and nothing
in this statement or my remarks should be construed as such. WLF is appearing before the
committee solely in response to a written invitation by this Committee to give our views on
the public interest aspects of the administration of the Federal Advisory Committee Act and
related statutes.

As 1 stated at the outset, one of the principles that WLF promotes is a limited and
accountable government. Accountability for the actions taken by federal agencies and
officials can be realized to a great extent by the proper implementation of the Federal
Advisory Committee Act (FACA), the Freedom of Information Act (FOIA), and the
Government in the Sunshine Act. Accordingly, WLF has been involved in litigation over the

years that address important issues under these statutes, particularly the FACA.
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1 should also note that as a member of the Administrative Conference of the United
States (ACUS) from 1982 until 1995, I became familiar with the way agencies viewed the
application of FACA, FOIA, and the Sunshine Act to their activities. In 1995, I was a
member of the Special Committee of ACUS to Review the Government in the Sunshine Act,
and I am pleased to be testifying today on a panel with the chairman of that committee,
Randolph May, who will focus his remarks on the work of that committee.

FACA was enacted in 1972 by the Congress to regulate the proliferation and
operation of the thousands of advisory committees composed primarily of private citizens and
“established or utilized” by the President, agencies, and government officials, and which
provide "advice or recommendations” to the agency or agency officials. 5 U.S.C. app. 2, §§
2, 3. As an "open government” law, FACA can be viewed as an amalgam of both the FOIA
and the Sunshine Act in that the advisory committee meetings are required for the most part
to be open to the public and that advisory committee documents are disclosable in much the
same way as they are required to be disclosed under FOIA. FACA, § 10. The General
Services Administration (GSA) has been charged by Congress under FACA to administer the
Act and has promulgated regulations governing the operation of advisory committees. See
41 C.F.R. Subpart 101-6.10.

Over the years, WLF has litigated issues regarding the application of FACA that raise
fundamental issues about the coverage of the Act that may be of interest to this Committee.
In particular, litigation has centered around what Congress meant by the terms "established
or utilized" in FACA to determine what committees are covered by the law. For example,

WLF filed a lawsuit in 1985 against the American Bar Association’s Standing Committee on
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the Federal Judiciary and its Chairman, Robert B. Fiske, Jr., seeking declaratory and
injunctive relief that FACA applied to the ABA Committee’s advisory role with the
Department of Justice in the screening and selection of judicial candidates for nomination by
the President. WLF filed its suit after the ABA Committee refused to share information
about its proceedings with WLF following our discovery that the ABA Committee was
secretly sharing information about judicial candidates with certain liberal activist groups such
as the Alliance for Justice, and had been unfairly rating the qualifications of conservative
judicial candidates. See WLF v. ABA Standing Comm. of Fed. Judiciary, 648 F. Supp. 1353
(D.D.C. 1986) (WLF I); WLF v. U.S. Dep'’t of Justice, 691 F. Supp. 483 (D.D.C. 1988)
(WLF II).

The district court agreed with us in WLF I that inasmuch as the ABA Committee is
"utilized" by DOJ, it does indeed come within the coverage of the "established or utilized”
definitional language in FACA. However, the court further ruled that applying FACA to the
ABA Committee would violate the separation of powers between Congress and the President
insofar as it would interfere with the President’s authority to select judicial nominees.
However, there was no testimony or record evidence in the case suggesting that applying
FACA to the ABA would in fact interfere with the President’s nominating powers under
Article II; indeed, FACA was successfully applied to the President’s Advisory Committee on
Ambassadorial Appointments (42 Fed. Reg. 64940 (1977)) that performed essentially the
same function for ambassadorial candidates that the ABA Committee did for judicial
candidates. In addition, WLF argued that the Senate’s advice and consent powers for judicial

and other nominees justified Congress’s power to have FACA apply to the nominating
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process to ensure that the screening of nominees by quasi-official organizations like the ABA
Committee was done properly.

Public Citizen agreed with our position and subsequently intervened in the case on our
side, and we both argued the case in the Supreme Court. The majority of the Court
concluded in a much criticized decision that while the ABA Committee wouid seem to come
within the literal terms of FACA because the ABA Committee is "utilized" by DOJ, the
Court nevertheless ruled that the ABA would enjoy an exemption from the law because the
committee is not controlled by the Justice Department. Pub. Citizen v. Dep’t of Justice, 491
U.S. 440 (1989). This judicially created “control” test has been subsequently used in later
cases to exempt other advisory committees that are utilized by agencies from complying with
FACA.

In more recent litigation, WLF sought to apply FACA to a secret advisory committee
to the U.S. Sentencing Commission, co-chaired by two commissioners, which refused to
open up its meetings to the public or provide documents regarding its recommendations on
the promulgation of sentencing guidelines. Those proposals would impose draconian fines on
small businesses for technical violations of the environmental laws where no environmental
damage even occurred. Washington Legal Foundation v. U.S. Sentencing Comm’n, 17 F.3d
1446, 1450 (D.C. Cir. 1994). In that case, like the ABA case, there was no question that
the advisory committee was both established and utilized by the Sentencing Commission.
However, the Commission argued that it was not covered by FACA, FOIA, or the Sunshine
Act, because the Sentencing Commission was simply not an agency of the government. To

be more precise, the Commission argued that all of the Sunshine laws applied to government
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agencies as the term "agency" is defined in the Administrative Procedures Act, 5 U.S.C. §
551(1)(B). An agency is defined as any authority under the government except for
"Congress" and the "courts." The Sentencing Commission argued that even though it was
not a court, the term "courts" should be broadly construed beyond its plain meaning to mean
the entire "judicial branch” of government which would include the Sentencing Commission
and other administrative agencies within the judicial branch. In our case, then-Chief Judge
Abner Mikva, writing for the court, agreed that the Sentencing Commission need not comply
with FACA because it was in the judicial branch, and further ruled that Congress impliedly
exempted the Commission from the Sunshine laws when it enacted the Sentencing Reform
Act establishing the Commission. The court also dismissed our alternative argument that the
environmental advisory committee advises an Executive branch official inasmuch as Attorney
General Janet Reno is an ex-officio member of the Sentencing Commission, and that two
DOJ employees were on the secret panel. The court of appeals dismissed that argument
relying on the "control test" language from the Supreme Court in the ABA case, ruling while
DOJ does "utilize" the advisory committee, DOJ does not control it.

Accordingly, the Sentencing Commission, because of judicial interpretations which we
believe are wrong and frustrate the intent of Congress, is able to avoid all public scrutiny and
accountability under the open government la&s unlike any other government agency,
including the Department of Justice, the Federal Bureau of Investigation, and the State
Department. I should note that the court of appeals is considering yet another appeal of
WLF’s case against the Sentencing Commission that raises the argument that under the

common law doctrine of access to public records, WLF is entitled to obtain the advisory
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committee’s records even if the agency is not subject to FOIA. The common law doctrine of
public records is routinely employed by the media and the public as the basis for obtaining
documents and audio and video tape recordings of court proceedings from the courts because
the federal courts are not subject to FOIA as I mentioned earlier.

As the Supreme Court pronounced in a major case regarding access to certain
Watergate audio tape recordings, "[i]t is clear that the courts of this country recognize a
general right to inspect and copy public records and documents, including judicial records
and documents.” Nixon v. Warner Communications, Inc., 435 U.S. 589, 597 (1978)
(citations omitted). The U.S. Court of Appeals for the D.C. Circuit has characterized this
general right as "a precious common law right, one that predates the Constitution itself.”
U.S. v. Mitchell, 551 F.2d 1252, 1260 (D.C. Cir. 1976). There simply can be no question
that the "common law has long recognized a right to inspect and copy public records" and
that this "right to inspect public records extends to judicial records is clear." Id. at 1258-59
(emphasis added). Thus, the common law right to public records did not begin and end with
the right of access to judicial records.

The common law right is not some arcane relic of
ancient English law. To the contrary, the right is fundamental
to a democratic state. As James Madison warned, ‘A popular
Government without popular information, or the means of
acquiring it, is but a Prologue to a Farce or Tragedy: or perhaps
both. . . . A people who mean to be their own Governors, must
arm themselves with the power which knowledge gives.’
Mitchell, 551 F.2d at 1258. Indeed, in some states like New Jersey, the common law right

of access to public records is broader than the language of the state’s right-to-know law. See

Higg-A-Rella, Inc. v. County of Essex, 647 A.2d 862, 864 (N.J. App. Div. 1994) (common-
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law definition of public records is very broad, encompassing "almost every document
recorded, generated, or produced by public officials, whether or not ‘required to be made,
maintained or kept on file’ as required under [state Right-to-Know Law]").

However, the Sentencing Commission -- which had argued that it was a "court" for
purposes of getting itself exempted from FACA and FOIA -- is now arguing through the
other side of its mouth that it is nor a court for purposes of the common law doctrine of
public records and therefore should not be covered under that theory either. We argued in
the second appeal of our case, that regardless of whether the Commission is a "court" or not,
the common law doctrine applies to it as a government agency. The court of appeals heard
oral argument in that case over eight months ago, and we expect a decision in that case soon.
WLF v. U.S. Sentencing Comm’n, No. 94-5534, (D.C. Cir.) (appeal pending).

Last December, WLF filed a lawsuit in federal court in Washington, D.C. on behalf
of itself and a dozen U.S. Senators and Representatives against the EPA and its
Administrator Carol Browner for failing to file with the Congress a cost/benefit report on the
Clean Air Act as required by law, and for violating provisions of FACA. WLF v. EPA, No.
95CV02396 (D.D.C.) (amended complaint filed March 8, 1996). The report was due to be
filed in November 1991 and is almost five years overdue. The EPA would certainly not
tolerate such delay by businesses that must submit reports to the EPA under numerous
environmental laws and regulations. The FACA counts in that complaint allege that the
Advisory Council on Clean Air Compliance Analysis (ACC’ACA) established by Congress in
the Clean Air Act Amendments of 1990 and administered by the EPA, 42 U.S.C. § 7612(f),

have failed to comply with FACA, most notably by not maintaining minutes of its meetings.
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In addition, WLF alleges that the Physical Effects Review Subcommittee of ACCACA is not
truly a subcommittee because all but one of its members are not even members of the parent
committee, and because the subcommittee reports directly to the EPA Administrator. If this
"subcommittee" is in fact a separate entity, it must be chartered as any other advisory
committee under the terms of FACA. Equally perplexing is the way the EPA uses its
Science Advisory Board, which is itself an advisory committee, as an overseer of ACCACA
and other advisory committees.

Indeed, this Committee or the GSA may very well want to investigate how the EPA
establishes and terminates its advisory committees and subcommittees. President Clinton’s
Executive Order on advisory committees required agencies to reduce the number of advisory
committees. However, I suspect what may have happened in some cases is that while an
advisory committee may have been abolished on paper, its functions have simply been
transferred to another advisory committee with a subcommittee continuing the work of the
abolished committee. The result is that it may look like the agencies are cutting out wasteful
and unnecessary advisory committees, only to have them re-appear "off-the-books" as a
subcommittee of another advisory panel.

WLF also filed a brief in another FACA case that raises an issue of FACA’s
coverage. In Sofomor Danek Group, Inc. v. Gaus, 61 F.3d 929 (D.C. Cir. 1995), the court
of appeals ruled that panels of medical experts and consumers established by HHS’s Agency
for Health Care Policy to promulgate Clinical Practice Guidelines (CPGs) for the treatment
of various physical ailments was not covered by FACA because Congress intended that the

CPGs be used by private medical providers even though the CPGs are used by the Health
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Care Financing Administration as a source of advice and guidance for reimbursement under
the Medicare and Medicaid programs. The court of appeals concluded that even though the
panels are "utilized" by HHS and would seem to be covered by FACA, HHS did not intend
to control the panels at the time of their creation. The end result is that agencies can now
take advantage of judicially created loopholes by establishing advisory committees without
any express intent to use them, or to have the committees advise the public at large, and then
subsequently utilize those same committees without having to comply with FACA.

While my remarks focused primarily on FACA’s administration, I understand that
these oversight hearings are also covering FOIA issues as well. In that regard, I would like
to bring to the Committee’s attention a recent example of abuse by the Department of Justice
in responding to a request by WLF for certain public documents. In what we thought would
be a routine FOIA request, we asked DOJ for agency documents listing their criminal
wetland enforcement cases by case name and docket number. What we got was a heavily
redacted document that deleted the name of the personal defendants, making it impossible for
us to examine the court records in that case. The DOJ’s stated reason for doing so was that
providing the name of a person who was prosecuted by DOJ in a public criminal trial would
somehow constitute an unwarranted invasion of personal privacy under FOIA and the Privacy
Act. For the Committee’s information, I am attaching the relevant correspondence with DOJ
on this matter, and with the Committee’s permission, submit it for the record.

Thank you for the opportunity to present our views to the Committee. I will be glad

to answer any questions that you or the members of the Committee may have.
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WASHINGTON LEGAL FOUNDATION

2009 MASSACHUSETTS AVENUE. N.W.
WASHINGTON, D. C. 20036
202 588-0302

May 15, 1996
FREEDOM OF INFORMATION APPEAL

Co-Director

Office of Information and Privacy
U.S. Department of Justice

Flag Building

Suite 570

Washington, DC 20530

Re: Appeal in FOIA No. 96.035
Dear Sir/Madam:

Pursuant to the Freedom of Information Act, 5 U.S.C. 552(a)(6)(A), and 28 C.F.R.
16.8(a), the Washington Legal Foundation hereby appeals the partial denial of release of
agency documents requested in our original FOIA dated March 1, 1996.

In particular, we requested information on criminal wetland cases at the post-
indictment stage, particularly case names and docket numbers. Your reply, dated April 16,
1996 and received by us on April 18 (see attached) included a list of 29 such cases. None of
the cases included their respective docket numbers. More troubling was the redaction of the
names of the defendants in 21 of those cases. DOJ’s denial was based on the Privacy Act, 5
U.S.C. 552a(b), and Exemption 7(C) of the Freedom of Information Act that relates to law
enforcement records that "could reasonably be expected to constitute an unwarranted invasion
of personal privacy."

Unless these indictments are currently under seal and the triai proceedings have been
kept secret, we are at a loss to understand how the release of the names of the defendants in
a public criminal proceeding could possibly constitute a violation of the Privacy Act or an
"unwarranted invasion of personal privacy" under FOIA. Furthermore, it is standard
practice for the U.S. Attorneys to issue press releases when indictments are issued by grand
juries that contain the names of the defendants in wetland and other cases. If anything, it is
the investigation and prosecution of many of these cases by DOJ and EPA that constitute an
unwarranted invasion of personal privacy by the government, such as the raid on a lawyer’s
office in U.S. v, Hartford Associates by no less than ten FBI and EPA Special Agents
searching the small office for eight hours and seizing numerous confidential documents, and
the use of hidden video surveillance cameras in other cases. As we indicated in our original
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WASHINGTON LEGAL FOUNDATION

2009 MASSACHUSETTS AVENUE, NW.
WASHINGTON, D. C. 20036
202 588-0302

May 15, 1996
FREEDOM OF INFORMATION APPEAL

Co-Director

Office of Information and Privacy
U.S. Department of Justice

Flag Building

Suite 570

Washington, DC 20530

Re: Appeal in FOIA No. 96.035
Dear Sir/Madam:

Pursuant to the Freedom of Information Act, 5 U.S.C. 552(a)(6)(A), and 28 C.F.R.
16.8(a), the Washington Legal Foundation hereby appeals the partial denial of release of
agency documents requested in our original FOIA dated March 1, 1996.

In particular, we requested information on criminal wetland cases at the post-
indictment stage, particularly case names and docket numbers. Your reply, dated April 16,
1996 and received by us on April 18 (see attached) included a list of 29 such cases. None of
the cases included their respective docket numbers. More troubling was the redaction of the
names of the defendants in 21 of those cases. DOJ’s denial was based on the Privacy Act, 5
U.S.C. 552a(b), and Exemption 7(C) of the Freedom of Information Act that relates to law
enforcement records that "could reasonably be expected to constitute an unwarranted invasion
of personal privacy."

Unless these indictments are currently under seal and the trial proceedings have been
kept secret, we are at a loss to understand how the release of the names of the defendants in
a public criminal proceeding could possibly constitute a violation of the Privacy Act or an
"unwarranted invasion of personal privacy” under FOIA. Furthermore, it is standard
practice for the U.S. Attorneys to issue press releases when indictments are issued by grand
juries that contain the names of the defendants in wetland and other cases. If anything, it is
the investigation and prosecution of many of these cases by DOJ and EPA that constitute an
unwarranted invasion of personal privacy by the government, such as the raid on a lawyer's
office in U.S. v. Hartford Associates by no less than ten FBI and EPA Special Agents
searching the small office for eight hours and seizing numerous confidential documents, and
the use of hidden video surveillance cameras in other cases. As we indicated in our original
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request, the release of the information would assist us in determining questionable wetland
enforcement practices that would be of significant interest to the public and Members of
Congress. In short, we believe that DOJ’s reasons for withholding the release of the agency
documents requested are frivolous.

We expect a prompt and favorable disposition of this appeal with the release of all
agency documents indicating the complete case name and docket numbers in these wetland
cases, such as the copy of the indictment in each of those cases. Also, we would like to
know the date and source of the redacted document that was released to us since there is no
identifying information on the document to enable us to ensure its timeliness and accuracy.

If you have any questions regarding this appeal, please feel free to contact me.

Sincerely yours,

) ﬂr()_),
Paul D. Kamenar
Executive Legal Director

encl
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U.S. Department of Justice

Environment and Natural Resources Division

Policy, Legislation, and Special Litigation Section Washington, D.C. 20530
April 16, 1996

Paul D. Kamenar

Washington Legal Foundation
2009 Massachusetts Avenue, N.W.
Washington, D.C. 20036

FOIA No.: 96.035

Dear Mr. Kamenar:

In response to your Freedom of Information Act request
concerning criminal wetlands cases in the past decade, please
find attached the following document:

* List of twenty-nine wetlands cases.

We have redacted this document in part pursuant to the
Privacy Act, 5 U.S.C. 552a(b), and Exemption 7(C) of the Freedom
of Information Act, S U.S.C. 552a(b) (7) (C), which relates to law
enforcement records that "could reasonably be expected to
constitute an unwarranted invasion of personal privacy." See,
e.g., U.S. Dept. of Justice v. Reporters Committee for Freedom of
the Press, 489 U.S. 749 (1989); SafeCard Servs. v. SEC, 926 F.2d4
1197, 1206 (D.C. Cir. 1991).

This determination may be appealed under 28 C.F.R. 16.8(a)
and 5 U.S.C. 552(a) (6) (A) within thirty days of receipt of this
letter by writing to the Co-Director, Office of Information and
Privacy, U.S. Department of Justice, Flag Building, Suite 570,
Washington D.C. 20530. You should clearly mark your envelope
and letter: "Freedom of Information Appeal."
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If any further assistance is needed, please contact Jessica
Wodatch at (202) 514-4362.

Sincerely,

/k;naé;&x»\,
Louise F. Milkman

Assistant Chief

Enclosures
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There are now 29 wetland cases, all of which have reached
post-indictment disposition.

US v. Interstate General Co.(IGC), et al. (D.Md.)

‘i'

S V. ion Cleaning Corporati iego
(s.D.Calif.) :

ip-Sabine Yard (E.D.Tex.)

US_v. Bethsh P.
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U.8, v, The Bill L. Walters Companies (BLWC), 88-Cr.37s
(D.Col.)

0.8, v, Ocean Spray Cranberries, Inc., Cr.88-13-N
(D.Mass.)
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Mr. HORN. Mrs. Maloney will question you for 5 minutes. I am
going to respond to the rollcall that is going on on the floor. She
will have to leave after 5 minutes to come over and join me in that
vote. We will be in recess from between 10 and 15 minutes in order
for me to get back.

Mrs. MALONEY. Thank you, Mr. Chairman.

1 would like to ask Mr. Wagner, the President in his 1994 report
to Congress on Federal advisory committees committed July 10,
1959, stated that he directed GSA to review actions to involve citi-
zens more thoroughly in the development of decisions. He indicated
a possible legislative proposal to promote such participation. And
your statement lists certain of these actions, such as the Internet
and teleconferencing of townhall meetings. Please tell us what
things GSA has done or planned to help integrate the public into
Federal policy or management.

Before that, I would really like to ask the chairman, I am sure
he wouldn’t object to submitting it into the record, an article on the
Bush administration and news media, the Reporter’s Committee on
the Freedom of the Press. They put in such a chronology in the
Clinton administration. I think it is only fair to have the chro-
nology likewise put in on the Bush administration. Hearing no ob-
jection?

All right, thank you.

Mr. WAGNER. I think it would be best if Mr. Dean, who runs the
Committee Management Secretariat, would address that question.

Mr. DEAN. I will try to answer your question. During the past 2
years there has been an explosion across the country for Federal
agencies to reach out and deal more effectively with the public.
GSA has been looking at many different ways to help these agen-
cies deal not only with the FACA issue, but also to help them ad-
dress other tools that are available to them in terms of bringing
the public in and giving them better access.

For example, we have been beefing up our training activities. We
have been going to the field and helping people understand what
FACA is because until recently a lot of folks in the field didn’t even
understand what the Federal Advisory Committee Act was. They
couldn’t even spell FACA. We had to go out and reach out and
touch those folks. We have been talking to them and trying to learn
about what they do in the field, and spending most of our time in
Washington has been really enlightening to find out what kind of
problems they have, what kind of constituents they have, every-
thing from dealing with people in the forest to dealing with urban
issues and so forth.

So we have spent a considerable amount of time, for example,
working with the folks involved in the President’s forest plan in
Portland, OR. We have dispatched training people in Boise, ID.
Folks involved in environmental issues spent a lot of time in Den-
ver working with the Department of Energy to find out what is
happening with the cleanup of the nuclear waste site. A great deal
?_f wllllat we have learned, quite frankly, is that one size does not
it all.

Mrs. MALONEY. Has any legislation been developed, as you sug-
gested, in his directive?
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Mr. DEAN. Not yet, but I think we are still learning. The world
is changing a lot. A lot of agencies are using the Internet, the
World Wide Web, they are using satellite video conferencing, they
are experimenting with a lot of things, and we are not quite sure
how it is going to shake out. We see a lot of innovative things going
on.

Mrs. MALONEY. What elements might any legislation develop
that you have contained? Have you given any thought to it?

Mr. DEAN. I think we have. I think as Mr. Wagner mentioned,
the basic policy contained in FACA is sound. I think it has with-
stood the test of time. First of all, committees should be open and
accessible, and costs should be contained and numbers reduced to
assist with the Government’s needs.

Again, what we have learned is while the process associated with
setting up the committees at the macro level is pretty straight-
forward and streamlined, the biggest complaint—actually two big
complaints—it takes too long to create a committee in a depart-
ment, whether it is the Department of Widgets or whatever. The
internal process they go through to get management approval can
sometimes take days, weeks, months, or a year. That is not nec-
essarily bad because it depends upon what issue is being discussed.
You need to get the stakeholders to agree that that is a necessary
thing to do.

That is the positive side. The downside is that—and we have
been working with agencies on this—is to try to find ways to get
things done faster. If you need a committee, it is a validated re-
quirement you shouldn’t have to wait a year.

Mrs. MALONEY. The committee—the 5-minute bell has been
called for a vote, and we will recess for 10 minutes.

[Brief recess.]

Mr. HORN. The subcommittee hearing will resume. The first
question I am going to ask, let me deal primarily with GSA, but
on any of these questions, you two gentlemen are welcome to chime
in on your views also. This is offered to me by Congressman
Ramstad of Minnesota, a venerable Member of the House, and it’s
regarding the U.S. Forest Service interpretation of the Federal Ad-
visory Committee Act, which you administer. And he notes, we
have heard complaints from the public about how the Federal Advi-
sory Committee Act has been interpreted by the U.S. Forest Serv-
ice in a way that discourages citizen input on the management of
Federal lands. Among other things, the Federal Advisory Commit-
tee Act was intended to prevent advisory committees, which were
established or utilized by Federal agencies, from being inappropri-
ately influenced by a special interest.

Now, the Federal Advisory Committee Act was not intended to
prevent citizen groups that approach the Government on their own
initiative from providing input and advice. However, the Forest
Service has used the Federal Advisory Committee Act as a reason
to disband citizen work groups such as those formed to provide
public involvement for the limits of acceptable change process, re-
ferred to in forest terminology as the LAC process.

The Forest Service has taken the position that the Federal Advi-
sory Committee Act requires it to reject consensus-based informa-
tion from citizen groups. Can you tell us why the Forest Service
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has taken such an extreme position in its interpretation of the Fed-
eral Advisory Committee Act and what, if anything, is being done
about it? And is the General Services Administration aware of that
interpretation?

Mr. WAGNER. Mr. Chairman, I think Mr. Dean has some specific
information.

Mr. HORN. Mr. Dean.

Mr. DEAN. Thank you, Mr. Wagner. Mr. Chairman, 2 years ago
we were approached by the Forest Service as they were launching
several initiatives to actively involve their citizens in their pro-
grams. It was brought to our attention that the Forest Service—
there was some confusion over the applicability of the Federal Ad-
visory Committee Act to pre-existing groups such as groups formed
by the citizens on their own volition and whether or not those
groups could come to the Government and offer advice and rec-
ommendations.

Last year, in the late fall, GSA and the Department of Justice
met with the Forest Service and senior officials from USDA and we
helped them craft a new piece of guidance that was issued on Octo-
ber 2, 1995, which largely addressed these kinds of concerns. The
Chief of the Forest Service has clarified, and I think corrected, the
earlier misperceptions or confusion regarding the status of outside
groups. His guidance clearly provides, for example, that if citizens
who have created a group on their own initiative come to the For-
est Service, it’s OK to meet with them and to accept their advice
and recommendations.

I am not aware at this point in time of any major problem across
the country with regard to the current guidance. However, I would
like to suggest that we contact the Forest Service and see if this
is still an issue and if it is, we would like to work with them on
training or whatever it takes to clear it up.

Mr. HOrN. Well, I would appreciate that. And if you could, we
will keep the record open for a few weeks. We will get an answer
from you, maybe jointly with the Forest Service, as to what is the
situation now.

Mr. DEAN. Sure.

Mr. HORN. Because I am also going to include in the record an
article from the fall 1994 issue of—well, I don’t seem to have a de-
cent citation here, but it was attached and we will figure it out.
The headline is, “Forest Service Disbands Citizen Work Groups,
Otherwise Known As CWGs,” and it goes back to some of the ex-
planation of their side at this time. And I would like to just round
that out, because it seems sort of silly to me that you are disband-
ing—or they were disbanding citizen work groups and saying,
sorry, the law says we don’t need you.

Mr. DEAN. Mr. Chairman, I do have a copy of that article.

Mr. HORN. What is the source of that?

Mr. DEAN. It appears to be a publication of the Forest Service in
the Frank Church River of No Return area, and I would just like
to note for the record that this article is dated in 1994, which, of
course, is before the Forest Service had changed its policy.

Mr. HORN. Yes.

Mr. DEAN. I believe today that we would not see an article of this
type being published in this area.
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Mr. WAGNER. We will get with the Forest Service and give you
an up-to-date status.

Mr. HORN. If we have a policy and a policy statement, let’s put
that in the record and share it with Mr. Ramstad.

Mr. DEAN. We would be happy to.

[The information referred to follows:]
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United Btates Forest Washington 14th & Independence 8w
Department of Service Offica P.0O. Box 96090
Agriculture Waghington, DC 20090-6090
Pila Code: 1620/1300 ’ bater (0T 2 Jog5

Route To ¢ 1000/1600
Subjeat:s Recent Federal Advisory Committee Act Interpretations
Tos All Employees

The Forest Service has a long-standing tradition of providing opporctunities for
State, local, tribal, and privace stakeholders to share with us their values
and opinions. BEfforrs to inform and involve the public have yialded
substantial beneflts for everyone invoived. However, employees and mewbers of
the public continue to raise questions about the applicabiliry of the Federal
Advigory Committee Act (FACA) to external relations.

Recently, we have been meeting with the USDA Office of the General Counsel,
USDA Office of White House Liaison, General Services Adminiatration, and
Department of Justice to make sure we are in compliance with PACA while being
regpongive to our stakeholders. In light of these discussions, I have decided
to update my policy letters of July 12, 1994, and January 17, 199S. Thisa
letter replaces my two previous letters. However, the public participation
principles described in the July 12, 1994, letter hold. We can do no less to
keep the best external relations pogsible. For ease of reference, I reiterate
them here:

Kake It Timaly. The process allows enough time for the public to
participate fully, with enough advance notice for all activitiea and erucial
polnts in che pracess.

Make Your Process “Frae." The public is able to parvicipate a- minimum
cost and commitment of time, while meeting your public invelvement objectives.

Emphasiza Fairness. Participants agree that the process is fair, cthar all
views offered are considered. ’

Practice Opennesa. Dialogue is welcomed and facilitated among all
interests. Anyone who wishes to participate can. Information to the public
(documents, etc.) is accessible to all and is in language that people can
understand.

Make Involvemant Early and Continuous. The public is involved from
beginning te end, and relationships are builc over the long cerm.

Make It Tangible. Results of the public’s input are clearly demongtrated,
and the public understands how public involvement affected the decision or
outcome .
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To help clarify if PACA applies to meetings with outside groups, I offer chese
general guidelines:

Meatings With State, Local, and Tribal Elacted Officials--Under Section 204
of the Unfunded Mandates Reform Act (Public Law 104-4), meetings among Forest
Sezvice personnel and elected officlals of State, local, or tribal governments,
or their designees, are not subject to FACA. Such meetings can ba held to
cbtain consensus advice relative to the implementation of Pederal programs, or
aimply for exchanging information. Section 204 is currently in effecc.

Groups Mot Controlled by tha Faderal Government--FACA does not apply to
groups establighed, organized, and managed by enticies oucside the Federal
Government. Examples include businesses, environmental organigations, trade or
industry associations, and citizens’ groups. You may meer with such groups to
hear their opinions, views, and advice; however, no group can bscome a
prefexred source of advice for the agency withour sparking PACA concerns.
Remewber, too, that public perception is everything. If people cbeserve you
bholding repeated private meetings with the same group, they may feel excluded
and assume that PACA committee-formation requirements are heing violated. If
you becons aware of wmembers of the public having such feelings, find a way to
include those citizens, Every interestad party thar wishes ro be heard, should
be heard. Not only will you then receive & broader range of views and
opinions, you will minimize any perception of bias or unfairnegs in your
decisionmaking. (See also Enclosure 1,)

Make gure there is sufficient separation between the Federal Government and
outside groups. The Federal Government cannot cantrol the group, its
organization, or its operationa, nor can the Federal Government have someone
alse establish a group for it. Federal control would be inferred if the
Federal Government funds, selects members, or sets the agenda of the group.
Federal control could also be inferred if the Pederal Government indirectly
funds, selects members, or sets the agenda of a group.

Federal employees may attend meetings of groups not controlled by the
Federal Government and represent the Forest Service at such meetings, as long
as the Federal employees are not in a position to determine, directly or
indirectly, the group’s activities, and their participation does not create a
conflict of interest or violate any other principle of ethical conduct as
codified in the Department of Agriculture *Employee Responsibility and Conduct
Handbook.* However, do not let any group become a preferxed source for
advice. Remewber to practice the public participation principles presented on
the previous page.

Groups Controlled Even in Part by the PFederal Governmant--IXf the Pederal
Government organizes or controls even in part a group c¢ontaining private
citizens or organizations, there is a high probability that it violates the
committee-formation requirements of FACA. Examples of groups not covered by
FACA are included in Enclosure 1. The two exemptions most commonly found in
the Forest Service are: 1) meetings we hold to obtain the advice from
individuals rather than consensus advice or recommendations from groups, and 2)
meetings or committees whose function is not advice-giving. Here is further
elaboration:

Group is set up to provide advice--If Pederal employees seek advice from a
group, then that advice must be obtained on an individual baais without group
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deliberation. Yet, if you are at a meeting and the group chooses to offer
consensus advice:

Explain to the group that you convened them to hear individual advice,
not a8 group consensus.

Explain that group advice could prove to be a problem because they are
not a chartered advisory group. And if you were to accept their consensus
advice, it could be challenged in court and the Forest Service could be
enjoined from using the advice-- something no one wants.

There are occaaions when, In fact, what you need is an advisory committee.
While Executive Oxder 12838 limicts the number of advisory committees the
Departmant may charter, it does not eliminate them completely. Forward
requests for new advisory committees to the Public Affairs Office for review,
Any legitimate request will be forwarded to the Secrerary and GSA for action.

The best way to address concerns about the committee-formation requirements of
FACA is to practice good public involvement. BEven if you are confident that
PACA does not apply., if you are seeking public opinions that will influence
your decisions, be sure that it is sought in the most public manner possible
and made available to the public as a macter of public record.

We will continue to provide you with updated information regarding compliance
with PACA. I believe we are making progress in removing real and perceived
barriers to working with our incergovernmencal and public partners while
complying with the law.

JACK WARD THOMAS
Chiest

Enclosure
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ENCLOSURE 1

The Code of Federal Regulations addresses FACA in 41 CFR 101. Section
101-6.1004 lisrs examples of meetingy or groups not covered by FACA. Here are
the exemptions that would apply most commonly to the Porest Service: .

(a)

£)

(g)

(n)

(i)

(3

(1)

Any committee composed wholly of full-time officers or employeas of
the Federal Government;

Any local civic group whogse primary function is that of rendering a
public service with respect to a Pederal program, or any State or
local committee, council, board, commission., or similar group
eatablished to advise or make recommendationg to State or local
officials or agencies;

Any committee which is established to paerform primarily operatiocnal aas
oppased to advisory functiona. Operational functions are those
specifically provided by law, such as making or implementing
Government decisions or policy. Aan operaticnal committee may be .
covered by the Act if it becomes primarily advisory in nature. It is
the xesponsibility of the administering agency to determine whether
such a committee is primarily operational., If so, it would not fall
under the requirementa of the Act and this subpart, but would continue
to be regulated under relevant laws, subject to the direction of the
President and the review of the appropriate legiglative committees;

Any meeting initiated by the President or one or more Federal
official (s) for the purpose of cobtaining advice or recommendations
from one individual;

Any meeting initiated by a Federal official(s) wich more than one
individual for the purpose of obtaining the advice of individual
atcendees .and not for the purpose of utilizing the group to obtain
consensus advice or recommendations. However, agencies should be
aware that such a group would be covered by the Act when an agency
accepts the group‘s dellberations as a source of consensus advice or
recommendations;

Any meeting initiated by a group with the President or one or more
Federal official(s) for the purpose of expressing the group’s views,
provided that the President or Federal official(s) d4oes not use the
group recurrently as a preferred source of advice or recommendations;

Any meeting with a group initiated by the President oxr one or more
Pederal officlalls) for the purpose of exchanging facts or
information.
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Mr. HORN. Let me go into some general questions on advisory
committees. In a study the General Accounting Office did, and I
think you referred to it in 1987, there were 992 advisory commit-
tees, consisting of 19,837 members. That cost to the Government
was $79 million.

Now, according to the information supplied by GSA, there are
currently 967 advisory committees, which are less advisory commit-
tees, consisting of over 30,000 members, which are roughly one-
third more. It went from 20,000 to 30,000, costing the Federal Gov-
ernment an estimated $160 million, roughly double the amount in
1987. And the actual 1994 figure here was $133 million.

Now, the question is obvious. Isn’t the Federal Advisory Commit-
tee Act’s purpose to reduce the number of these committees and
their cost to the government?

Mr. WAGNER. Before passing the question on to Mr. Dean, who
has some specific figures on the dollars, I would agree that one of
the purposes of the Federal Advisory Committee Act is to minimize
costs, but I think it’s also important that we focus on the level
playing field, the giving of access. Sometimes I get concerned that
in our desire to have cost-effectiveness, which is important within
the various processes that we run, we also want openness—it is
better sometimes to have an advisory committee and spend some
money than it would be to have no advisory committee at all.

But we also share your concern in terms of cost. We have taken
some steps in that direction. I believe Mr. Dean has some specifics
on what those trends are doing.

Mr. HORN. Please.

Mr. DEAN. Mr. Chairman, I would like to, if there’s no objection,
talk a little bit about what the administration has done to reduce
the number of cost of advisory committees. In February 1993, as
one of his first official acts, President Clinton signed Executive
Order 12838, which addressed the questions you posed.

He directed the executive branch to terminate at least one-third
of the number of so-called discretionary committees. Discretionary
committees are defined as those which are created under the gen-
eral authority of agencies or those which are authorized by Con-
gress, but which are not directed.

At the time, we had a baseline based upon the end of 1992 num-
bers of 801 discretionary committees and we terminated 267, actu-
ally 284 of those groups, and the President has set an effective ceil-
ing of 534 discretionary committees that is currently in effect. I
would like to note for the record that we have maintained that ceil-
ing and we are presently 24 committees under, as a matter of fact.

Mr. HorN. In other words, if you want a new committee some-
where in the executive branch, you—and you are near the ceiling,
the;'e would have to be a tradeoff of closing down another commit-
tee?

Mr. DEAN. Quite possibly. Quite possibly. This is a process that
is designed to continually review the viability of existing groups. It
is, in effect, forcing agencies to make choices. What the President
was trying to do, I believe, was to terminate committees that were
marginal or committees that were duplicating effort between other
committees or other agencies, to try to see if we could save some
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money, save some resources and focus our attention on groups that
had a higher priority.

Mr. HORN. The question would be, who decides when these advi-
sory committees are unnecessary or duplicative? Is that the agency
head in which the number of advisory committees exist? Is it GSA?
Is it the White House? Where does responsibility rest?

Mr. DEAN. The responsibility rests with the agency head. The
way this process works is, agencies are given flexibility within their
assigned ceilings to determine which committees stay and which
committees go.

We do provide agencies with input based upon their annual re-
port submissions that we get each year as to what we think are
the marginal committees, the committees that perhaps are not as
strong as some of the other ones, and we give them advice on what
we think. OMB will also give agencies advice, but it’'s the agency’s
responsibility to really manage their advisory committee program
and to live within those ceilings.

Mr. HorN. I have served in the past on some of these advisory
committees and I must say, they were excellent committees. They
are a hard working group of people, a group of experts you couldn’t
get without very high cost in the private sector. They were giving
days to Government policy and really taking days out of their par-
ticular career to do it, even though they were only reimbursed for
actual expenses, that kind of thing. So I have had a lot of faith in
many of these advisory committees, but I will tell you, one thing
that sort of worries me is the idea of these notational run advisory
committees, where it seems the staff runs them, sends memoranda
around which advisory committee members initial.

And I would think the whole purpose of an advisory committee
is to bring people that represent different views of a particular area
of public policy together, let them share those views, let them build
a consensus, let them sort out what ought to be the policy thrusts,
what are the priorities, so forth. I helped—two of us wrote the law
for the National Institute of Corrections, which is partly an advi-
sory committee, but also an operating agency.

The advisory committee actually has the authority to recommend
the director to the Attorney General, and we also built in six top
Federal officials with a series of categories of practitioners, people
that are interested in the field, so forth. So it was the only place
in Washington where you had those six different agency heads or
subheads, met together to talk about a common subject. This was
way before the drug czar bit. In fact, we helped suggest the drug
czar bit. But I think they are useful in that sense but not with the
idea of just sending around memoranda and not having them meet,
not having a dialog where people will change their views based on
the expressions there and learning something about the subject. So
how many of those sort of notational advisory committees are still
floating around?

Mr. DEAN. Mr. Chairman, I cannot answer your question because
I don’t have any firsthand knowledge of those kinds of groups.

Mr. HorN. OK.

Mr. DEAN. However, I would like to say while we don’t do as
much as we would like, we do try to get the staff out to attend
meetings or to review minutes as much as we can. With so many
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meetings and minutes to acquire, of course, it’s impossible to get
a real good—a real good sense of what’s going on.

But one of the things that the minutes tell you, or attending a
meeting will tell you, it will give you a strong sense as to how the
meeting is being run. We share your concerns that advisory com-
mittee meetings should not be rubber stamps.

Mr. HORN. Right.

Mr. DEAN. They should not be.

Mr. HornN. It should be a vigorous dialog, to get your money’s
worth or lack of money’s worth as the case may be.

Mr. DEAN. Right. Nor should it be meetings where the members
are brought in and literally briefed to death and sent home groggy.

Mr. HORN. That’s right. Weary.

Mr. DEAN. Yes. It should be a give and take type of discussion.

Mr. HORN. Now, are you at GSA familiar with the Administra-
tive Conference’s final recommendations that, as I gather, included
a pilot program allowing for more closed meetings? Has that rec-
ommendation come across your purview?

Mr. DEAN. For advisory committees?

Mr. HORN. Yes, as I understand it.

Mr. DEAN. I am not aware of that, no.

Mr. HorN. No.

Mr. DEAN. We had worked closely with agencies, but I was not
aware that they were applying that to the actual advisory commit-
tees.

Mr. HORN. Mr. May, you were involved with the Administrative
Conference.

Mr. MAY. Yes, Mr. Chairman, I think that recommendation re-
fers to changes in the Sunshine Act, possibly, and I am familiar
with it.

Mr. HORN. I see.

To whom would that relate, to which instrumentalities or enti-
ties? Would that relate to advisory committees?

Mr. MAy. No. It would really relate to the agencies which are
covered by the Sunshine Act. If I may, Mr. Chairman, basically,
what the Administrative Conference concluded, and I referred to a
committee that was put together to study this, actually, Mr.
Kamenar, sitting to my left—I referred to public interest members
of that committee and Mr. Kamenar was one and also another pub-
lic interest representative was Alan Morrison of the Public Citizen
Litigation Project. These two gentlemen occupy probably fairly dis-
parate ends of the political spectrum, but they both agreed the
Sunshine Act really wasn’t working that well and so the rec-
ommendation was that at least on a pilot project basis, the Con-
gress ought to change the act so that the commissioners could meet
in private if they detailed a summary of their meeting and put it
in the public record shortly after the meeting, so that they could
have collegial discussions.

But another significant part of the recommendation was that in
order to participate in this pilot program, the agency would have
to agree not to use circulation or notation voting for important sub-
stantive actions, because as you know, the Sunshine Act doesn’t
prohibit an agency from taking action by circulating written pro-
posals at all. It only applies to something that comes within the
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definition of a meeting. So when an agency votes on an item by cir-
culation, of course, the public has had no access to that decision-
making process.

So the idea of the committee was that, if we could reduce circula-
tion voting so that agencies—agency members always vote in a
public, open, regularly scheduled meeting so that the public can
hear them announce and explain their actions, if we would do——

Mr. HORN. Let me interrupt, if I might. Do they really explain
their actions? They don’t explain the reasoning that led to it be-
cause that fight has occurred behind closed doors.

Mr. MAY. Well, that’s a—

Mr. HORN. Hasn't it?

Mr. MAy. That’s exactly right. I mean, the problem is, what I
should have said, is that at the Sunshine Act meetings, Mr. Chair-
man, they announce their position, really. They usually don’t ex-
plain much, but the one thing that most people agree doesn’t hap-
pen is that they don’t debate, or there’s not a back and forth or a
deliberative process, and that’s really the problem.

They come in to a meeting and they will announce that I am
going to vote for so and so, but you really don’t have that debate.
It takes place now behind closed doors and it takes place by virtue
of the staff members of the commissioners meeting so that they can
negotiate, report back to their principals, to the commissioners. Or
the commissioners can have a one-on-one meeting with another
commissioner, if there are more than three members.

If it’s only a three-member agency, they can never talk to each
other. If there are only three members, it’s impossible. So we think
there really should be changes and that with these changes, if
there were a pilot program that—the public could actually gain
greater access by knowing what’s happened in this deliberative
process, letting the commissioners meet and we could also reduce
the circulation or notation voting to which the Sunshine Act doesn’t
even apply.

Mr. HORN. Well, I am curious, what type of agencies or what spe-
cific agencies feel hurt by the existing law which says meet in the
open unless you meet certain specified criteria, which permits you,
let’s say, on a land purchase and hiring of legal counsel, discussing
legal cases, whatever, what agencies are seeking this?

Mr. MAY. Most of the agencies. You know, we had a public hear-
ing at which commissioners—— ,

Mr. HORN. In other words, everybody is a suspect in this?

Mr. MaY. Yes, that’s the problem. In order to believe the Sun-
shine Act, you know, the problem is with the agency members. You
would have to really believe all of the agency members in Washing-
ton, and, you know, I don’t know exactly how many that includes
igt a heck of a lot. You have to believe that they really, you

ow——

Mr. HORN. Does that include the Members of Congress?

Mr. May [continuing]. Want to operate that way and don’t want
to—or just operate in bad faith. And I think that’s not really realis-
tic to think that they all want to operate that way. But what they
almost all universally say, both in public—we had a lot of public
testimony—is that you just can’t have a real deliberative process
that takes place in public and so, therefore, the Sunshine meetings
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are meetings that, again, in which the commissioners come in and
say, this is my position but they are not really deliberating and the
inability for them to deliberate in private—this is really the key
point.

The Administrative Conference found, this has been found by
other studies as well, that the inability to deliberate in private in
a collegial way impacts the collegial relationships of the agencies
and, therefore, when Congress establishes a multimember agency,
to get the benefit of a group of people working together, they don’t
really—they are not able to work together in a collegial way.

Mr. HORN. Well, how do the GSA people and how, Mr. Kamenar,
how do you all feel about it? I mean, is it possible for members of
an advisory committee, 30,000 of them, to sit down in public and
hammer out an issue, even though some of them are on there be-
cause of their specific semi-extreme views, be they left or right, and
come to a solution in terms of how you try to solve a particular
agency problem? Have you heard and seen of these difficulties?

Mr. WAGNER. Well, we have. On the advisory committee meet-
ings, some of them are opened and some of them are closed. I will
yield to Mr. Dean on that. I am not sure how applicable what we
know about advisory committees would apply to a body like, and
I believe Mr. May is referring to bodies like the Federal Commu-
nications Commission, and they just may be different.

Mr. HogN. Well, that’s a different type of organ. That’s a quasi-
judicial, administrative, legislative independent agency and it isn’t
just any other advisory committee, where you have people change.
Those people are nominated by the President of the United States,
confirmed by the Senate of the United States. So I think they are
far different than the categories I thought we were talking about,
that have 30,000 individuals spread over several hundred advisory
committees.

Mr. WAGNER. But if I understood Mr. May, it—your comments
applied to entities like the Federal Communications Commission.

Mr. HorN. OK. Are they only applied to, say, the Federal Trade
Commission and those?

Mr. MAY. The Federal Trade Commission, the Securities and Ex-
change Commission, the Federal Communications Commission,
Commodities Futures Trading Commission. It applies to the inde-
pendent regulatory commissions.

Mr. HorN. OK. So it was not thought to apply, then, to these ad-
visory committees?

Mr. MAy. No. But if I can comment on this and then Mr.
Kamenar might as well. But I think the advisory—to my way of
thinking, the advisory committees are in somewhat of a different
situation in that they are constituted to focus on one subject. They
are put together and there’s a topic, whatever it is, and they focus
on that subject and I think when they meet in public, they are all,
you know, concentrating on that one area.

The problem with an agency like the FCC or whatever is that,
just from an administrative efficiency point of view as well, they
have multiple agendas. If you go to an FCC meeting, there may be
12—10 or 12 items they are considering in a Sunshine meeting and
this happens every 2 weeks. And one problem with the way the
Sunshine Act works is for them to want—and these items, they are
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looking at rulemakings and policies and whatever. They are coming
around all the time.

In order to have any discussion about any of those items, as op-
posed to this one topic, for a Federal advisory committee, they have
to have the advance public notice, the 7 days’ notice. And again,
these things are coming along on a continual basis and it’s just
very difficult to do that from an efficiency point of view, as well.

Mr. KAMENAR. I would just like to comment a little bit more on
that. I think where the Federal Advisory Committee Act comes in
in the whole process is that act is essentially an amalgam between
FOIA and the Sunshine Act so that advisory committee meetings
for the most part must comply with the Sunshine Act in terms of
deciding when they can open their meetings and when they can
close them.

In terms of the problem of whether they avoid meeting at all be-
cause of the constraints of the Sunshine Act as incorporated into
the Federal Advisory Committee Act, many of these members are
from disparate parts of the country and so forth. It doesn’t seem
to me that that is essentially a problem as it is when you have
members of a commission that are on the same floor of an office
that meet each other in the elevator and so forth. Are they starting
a meeting or not, or should they be talking to each other?

So I think that problem is not as much there, although as I told
you in my testimony you had the Sentencing Commission which
has an advisory committee of people in the D.C. area that refuse
to meet in the open, saying that this law doesn’t apply to them and
that it shouldn’t apply to them. They said it would inhibit their ro-
bust give and take, of exchange of ideas.

I think they were basically exaggerating that concern, because I
think preeminent here is the fact that these are open Government
laws, that they are there for the public interest; the public is enti-
tled to know what’s going on. The report that the administrative
conference came out with I thought was a reasonable approach to
try to have both of those interests taken together to have some
kind of a compromise measure there that would serve both of those
interests as well.

I attended an advisory committee just last week of the EPA’s
Clean Air Act Advisory Council, and the debate was, I thought,
fairly robust. There were a couple of people there who were clearly
wanting to object to where they thought the committee was going,
but at the same time, there is that concern in terms of advisory
committees are supposed to be essentially independent. Our con-
cern is that in some cases advisory committees are beholden to
their parent agency and may hedge their views to that agency for
fear of maybe not being nominated to the committee again if they
don’t give the right recommendation or what have you. We have to,
of course, rely on the integrity of the members to do that.

But one final point with respect to the Executive order reducing
the number of committees. I suspect that what may be happening
in some of these cases is that on paper, the committee may be abol-
ished, but then it is moved as a subcommittee of another advisory
committee so it’s still there, and there’s a little shell game going
on there.

Mr. HORN. They are prolific as ameba.
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Before yielding to Mrs. Maloney, just let’s round this out. The
staff is instructed to write the various Federal commissions as to
their reaction to that Administrative Conference proposal and we
will get their views in the record. So at least they can’t say they
weren’t heard. I am sorry we didn’t have some of them here. I
didn’t know it was limited strictly to them.

The ranking member, Mrs. Maloney of New York.

Mrs. MALONEY. Thank you, Mr. Chairman.

Mr. May, the conference hearing that you had mentioned and the
chairman mentioned last October, several press groups raised a
number of concerns about your committee’s recommendations for
changes in the Sunshine Act, some of which were critical. Would
you summarize the concerns that they raised?

Mr. MaAy. Yes. I think I would characterize it this way: I think
the press groups would say—and they did say in their testimony
before the—we had a public hearing of the Administrative Con-
ference Committee, and they said they agreed that the Sunshine
Act doesn’t work very well presently because when you go to the
meetings, they are pretty much sterile affairs, as I have character-
ized them. So I think they would agree with that. And where they
disagree is then what to do about it.

And their view is that public officials, the agency members are
public officials and they should debate in public and they shouldn’t
be afraid to debate in public and so forth and that it’s really the
commissioners that need to change and we don’t need to change
the act.

And I think the Administrative Conference Committee, which,
again, had a public watch group representation, just felt like that -
realistically was not the answer and that there ought to be changes
in the act. So I would say that their view was that the agency offi-
cials just need to change.

Mrs. MALONEY. Recently, when we passed a procurement reform
on the Federal level, immediately States and cities are sort of fol-
lowing our lead, calling, wanting copies and indicating that they
are going to change their precedures to meet the Federal standard.
Many people fear that if we change the sunshine law on the Fed-
eral level, allowing more private meetings or behind-the-scenes
meetings, that immediately State and local governments would fol-
low suit and change their laws to coincide with the Federal direc-
tive.

Do you see that as a problem or do you share that fear?

Mr. MAy. Not really. I mean, I am not an expert on how the
States and localities would operate, but I don’t think certainly they
wouldn’t—they wouldn’t have to follow the Federal Government.
And I guess I would say more to the point——

Mrs. MALONEY. Many times they do, though.

Mr. MAY. They may. I just don’t know. But I would say actually
that some of the State and Federal laws which are held up as sun-
shine laws and which are called sunshine laws, they don’t all oper-
ate in the same way that the Federal law does in this sense, that
they don’t necessarily—some do and others don’t, but they don’t all
prohibit some of the preliminary types of meetings that are prohib-
ited under the Federal law.
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Now, they do require that when a city council has a meeting that
it hold the meeting in public or that some State boards do, but they
don’t operate in the same way in terms of prohibiting all of the pre-
}iminary deliberations that tend to be prohibited under the Federal
aw.

Mrs. MALONEY. Mr. Wagner, and Mr. Dean, you mentioned ear-
lier the President’s letter which was forwarded to Congress, his
proposal to eliminate 31 statutory advisory committees and the Ex-
ecutive order to terminate one-third of advisory committees. And I
would like to ask you, since this directive has gone into effect, how
many new agency advisory committees have been approved by
OMB since the Executive order?

Mr. DEAN. I don’t have a precise figure, Congresswoman, on that.
I brought the numbers of the committees that currently exist today
in the aggregate.

Mrs. MALONEY. Do you have any information that you could
show us, a breakdown by agency, of advisory committees——

Mr. DEAN. Yes, I do.

Mrs. MALONEY [continuing]. And the purpose of them?

Mr. DEAN. Yes, I do. I would be happy to provide that to you.

Mrs. MALONEY. I would love a copy of that for my office, and pos-
sibly the chairman would, too.

Mr. HORN. Yes.

Mr. DEAN. Sure.

Mrs. MALONEY. The across the board——

Mr. HORN. I might add that that will be put in the record, with-
out objection.

Mr. DEAN. We will provide that.

[The information referred to follows:]
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List of all discretionary Federal Advisory Commitiees created since E.O.
12838 was issued on February 10, 1993.

Provided in response to Congresswoman's Maloney's request on page 214 of the
transcript of the June 13, 1996 hearing before the House Subcommittee on
Government Management, Information and Technology.
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List of all Federal Advisory Committees by agency, function, authority and
GSA Committee ID.

Provided in response to Congresswoman's Maloney's request on page 214 of the
transcript of the June 13, 1996 hearing before the House Subcommittee on
Government Management, Information and Technology.

KEY TO ACRONYMS:

AUTH (Authority)

STAT: Directed by Statute

AUTH: Authorized by Statute

AGEN: Created by Agency

PRES: Created by Presidential Directive
FUNCTION

NSPA: Non-Scientific Program Advisory
NPI: National Policy Issue

STPA: Scientific-Technical Program Advisory
GR: Grant Review

REGNEG: Regulatory Negotiating

STATUS

C: Continuing
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