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EXCLUDING FRAUDULENT PROVIDERS FROM
MEDICAID

THURSDAY, SEPTEMBER 5, 1996

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON HUMAN RESOURCES AND
INTERGOVERNMENTAL RELATIONS,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:20 a.m., in room
2247, Rayburn House Office Building, Hon. Christopher Shays
(chairman of the subcommittee) presiding.

Present: Representatives Shays, Schiff, Souder, Towns and
Green.

Staff present: Lawrence J. Halloran, staff director and counsel,
Robert Newman, professional staff member; Thomas M. Costa,
clerk; and Cheryl Phelps, minority professional staff member.

Mr. SHAYS. I want to apologize to the Members. I was at the
Rules Committee. I should have called the committee and let them
start without me, and I apologize for not doing that, and I apolo-
gize to the witnesses as well.

I call this hearing to order.

When it takes months or years to exclude fraudulent and abusive
providers from Medicaid, sick people are endangered, and the phys-
ical integrity of their health care is undermined. When providers
excluded from one State’s Medicaid program slip past our defenses
and continue to drain resources from Medicare, that program, too,
is put at risk.

In this hearing, we ask why the current system to bar providers
from Medicaid is so cumbersome, paper intensive, and prone to
error, and what can be done do make the exclusion sanction more
effective?

At this subcommittee’s request, the General Accounting Office,
[GAO] undertook an indepth examination of the Medicaid provider
exclusion process in four States and the District of Columbia. Their
findings point to a national system plagued by lengthy delays, in-
consistent standards, and a serious lack of information-sharing and
coordination.

As a result, the GAO finds providers considered unfit to partici-
pate in one State’s Medicaid program can continue to bill other
States’ programs as well as Medicare.

This happens because provider fraud and patient abuse are ubig-
uitous, while the exclusion sanction is prodding and rare. In an age
of computerized recordkeeping, when the States and the Health
Care Financing Administration [HCFA] boast about their ability to

(1)
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pay claims at the speed of light, the policing of those to whom we
pay those claims seems to grope along by candlelight.

It is a complex, labor-intense, paper-based system which eventu-
ally adds names to the national exclusion list. The GAO found it
can take anywhere from a month to a year or more just to assem-
ble the paperwork needed to impose a national exclusion. While the
inspector general [IG], and the State agency exchange phone calls,
send letters, and retrieve documents, a provider already convicted
of health care fraud or patient abuse can continue to bill other Fed-
eral health programs.

In this process, State Medicaid fraud control units, Medicaid
agencies, and State professional licensing boards all make deter-
minations affecting a provider’s right to participate in Medicaid.
That is as it should be. Medicaid is an intergovernmental partner-
ship, and the States play an indispensable role in protecting the
program’s operational and financial integrity.

Our State witnesses today will describe their work as the first
line of defense against fraudulent Medicaid providers.

At the national level, the HHS inspector general must gather the
results of 54 separate State and territorial administrative or court
proceedings and decide whether those actions meet the Federal
statutory criteria for mandatory or permissive exclusion from Med-
icaid, Medicare and other Federal procurements. Only then is a
provider added to the sanction list, only then.

Health care payers seeking to find out whether a doctor, nurse,
pharmacist, or even a cab driver is on the list must undertake a
manual search, and hope enough information matches to allow
identification of an excluded provider.

Obviously, so cumbersome a system can be evaded by unscrupu-
lous providers who can change addresses or take on a new cor-
porate form while continuing to abuse patients and defraud public
funds. So complex and labor intensive a process also strains al-
ready scarce enforcement resources.

Since our hearing on this topic last year, the inspector general
has made some improvements to the management of the exclusion
system. The cumulative sanction list is now available on the
Internet, as are the monthly additions also published in the Fed-
eral Register. But the IG and the GAO agree that more can be
done, must be done to improve the consistency and effectiveness of
Medicaid provider exclusions. We will hear their suggestions today.

Finally, I note with some satisfaction that provisions of the re-
cently enacted Health Care Portability and Accountability Act, the
health care reform bill, strengthen the exclusion sanction. Those
provisions, first offered in legislation sponsored by Mr. Schiff and
myself last year as well as our ranking member, expand mandatory
exclusion criteria to include conviction of felony health care fraud,
the new Federal criminal offense that, for the first time, protects
all health care payers, both public and private.

The health care reform law also sets minimum periods for cer-
tain permissive exclusions and makes additional resources avail-
able for these enforcement activities.

Consistent with the legislation considered by this subcommittee,
the new law also directs the HHS Secretary to move toward imple-
mentation of a system of unique identification or billing numbers
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for health care providers. We asked HCFA to describe today their
work in this area and help assess how and when such a system
might make identification of excluded providers easier and more re-
liable.

The success of the strengthened sanctions depends on concerted,
timely efforts by the IG, HCFA and the States, and we seek your
comments today on how those reforms will be implemented.

Again, we welcome all witnesses here today, and we look forward
to their testimony.

And again, I would like to apologize for being late. Mr. Towns.

Mr. Towns. Thank you very much, Mr. Chairman. First of all,
I would like to commend you on holding this hearing. I think it’s
a very important hearing because we're talking about saving dol-
lars.

Last year, Medicaid accounted for $156 billion in total spending,
of which the Federal portion was $89 billion. It is estimated that
more than $15 billion in State and Federal Medicaid funds was lost
to fraudulent and abusive practices in fiscal year 1995.

Mr. Chairman, controlling the fiscal hemorrhage can recapture
potentially billions of taxpayers’ dollars. Also, as the recently
signed welfare reform legislation will require shifting Medicaid
completely to State control, the need for effective, uniform anti-
fraud procedures has never been more acute.

This is the ninth hearing this subcommittee has convened to ex-
amine health care fraud and abuse. Among the facts we have es-
tablished is that fraudulent and substandard providers can migrate
in and out of the health care system unless provisions are in place
to effectively and consistently exclude them.

The Social Security Act provides the inspector general a wide
range of mandatory and permissive authorities to exclude providers
from federally sponsored health programs; and three additional ex-
clusion provisions were added with the passage of the Kennedy-
Kassebaum bill.

However, it is the responsibility of the States to first identify and
sanction fraudulent providers within their own programs and also
make use of exclusion notices to bar sanctioned providers from
their programs.

More than 8,800 Medicaid providers are actively excluded from
the Federal health program. This is the number since 1977.

In fiscal year 1995, 1,247 exclusion actions were imposed. Never-
theless, serious questions have been raised that Medicaid excluded
providers often continue to profit from the Federal health programs
due to a number of systemic deficiencies at the State as well as at
the Federal level.

Mr. Chairman, I look forward to the testimony of today’s wit-
nesses so that we might clarify exactly what the obstacles are to
excluding fraudulent and substandard providers from Federal
health programs.

In addition, I look forward to working with you, the administra-
tion, the States and others to identify opportunities to correct these
problems.

So with that in mind, Mr. Chairman, I yield back the balance of
my time, and I accept your apology for being late.

[The prepared statement of Hon. Edolphus Towns follows:]



OPENING STATEMENT OF
THE HON. EDOLPHUS TOWNS
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT

“EXCLUDING FRAUDULENT PROVIDERS FROM MEDICAID”

September 5, 1996

LAST YEAR, MEDICAID ACCOUNTED FOR $156 BILLION IN TOTAL
SPENDING, OF WHICH THE FEDERAL PORTION WAS $89 BILLION. ITIS
ESTIMATED THAT MORE THAT $15 BILLION IN STATE AND FEDERAL
MEDICAID FUNDS WAS LOST TO FRAUDULENT AND ABUSIVE PRACTICES
IN FISCAL YEAR 1995.

MR. CHAIRMAN, CONTROLLING THIS FISCAL HEMORRHAGE CAN
RECAPTURE POTENTIALLY BILLIONS OF TAXPAYER DOLLARS. ALSO,
AS THE RECENTLY SIGNED WELFARE REFORM LEGISLATION WILL
REQUIRE SHIFTING MEDICAID COMPLETELY TO STATE CONTROL -- THE
NEED FOR EFFECTIVE, UNIFORM ANTI-FRAUD PROCEDURES HAS NEVER
BEEN MORE ACUTE.

THIS IS THE NINTH HEARING THE SUBCOMMITTEE HAS CONVENED
TO EXAMINE HEALTH CARE FRAUD AND ABUSE. AMONG THE FACTS WE
HAVE ESTABLISHED IS THAT FRAUDULENT AND SUBSTANDARD
PROVIDERS CAN MIGRATE IN AND OUT OF THE HEALTH CARE SYSTEM
UNLESS PROVISIONS ARE IN PLACE TO EFFECTIVELY AND CONSISTENTLY
EXCLUDE THEM.

THE SOCIAL SECURITY ACT PROVIDES THE INSPECTOR GENERAL A
WIDE RANGE OF MANDATORY AND PERMISSIVE AUTHORITIES TO
EXCLUDE PROVIDERS FROM FEDERALLY-SPONSORED HEALTH
PROGRAMS; AND THREE ADDITIONAL EXCLUSION PROVISIONS WERE
ADDED WITH THE PASSAGE OF THE KENNEDY-KASSEBAUM HEALTH
INSURANCE LEGISLATION. HOWEVER, IT IS THE RESPONSIBILITY OF THE
STATES TO FIRST IDENTIFY AND SANCTION FRAUDULENT PROVIDERS
WITHIN THEIR OWN PROGRAMS -- AND ALSO MAKE USE OF THE
EXCLUSION NOTICES TO BAR SANCTIONED PROVIDERS FROM THEIR
PROGRAMS.



MORE THAN 8800 MEDICAID PROVIDERS ARE ACTIVELY EXCLUDED
FROM FEDERAL HEALTH PROGRAMS. [N FISCAL YEAR 1995, 1247
EXCLUSION ACTIONS WERE IMPOSED. NEVERTHELESS, SERIOUS
QUESTIONS HAVE BEEN RAISED THAT MEDICAID-EXCLUDED PROVIDERS
OFTEN CONTINUE TO PROFIT FROM FEDERAL HEALTH PROGRAMS DUE
TO A NUMBER OF SYSTEMIC DEFICIENCIES AT THE STATE AS WELL AS
THE FEDERAL LEVEL.

ONE OBSTACLE TO EFFECTIVE NATIONWIDE EXCLUSION
SANCTIONS THAT HAS OFTEN BEEN CITED IS THE ORGANIZATIONAL,
RESOURCE, AND PROCEDURAL INCONSISTENCIES AMONG THE 50
STATES AND THE FEDERAL GOVERNMENT. ANOTHER IS THE UTILITY OF
DATA PROVIDED TO STATES ON EXCLUSION CASES. ANOTHER IS THE
FAILURE OF SOME STATES TO USE THE LIST OF EXCLUDED PROVIDERS
APPROPRIATELY. A FOURTH IS THE DELAY IN DECISION-MAKING IN THE
OFFICE OF THE INSPECTOR GENERAL.

MR. CHAIRMAN, | LOOK FORWARD TO THE TESTIMONY OF
TODAY'S WITNESSES SO THAT WE MIGHT CLARIFY EXACTLY WHAT THE
OBSTACLES ARE TO EXCLUDING FRAUDULENT AND SUBSTANDARD
PROVIDERS FROM FEDERAL HEALTH PROGRAMS. [N ADDITION, | LOOK
FORWARD TO WORKING WITH YOU, THE ADMINISTRATION, THE STATES,
AND OTHERS TO IDENTIFY OPPORTUNITIES TO CORRECT THESE
OBSTACLES.
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Mr. SHAYS. Thank you. No. I do appreciate that. It's not my prac-
tice to be late. Before calling on our two distinguished Members,
1 would like to ask unanimous consent that all members of the sub-
committee be permitted to place any opening statements in the
record and that the record remain open for 3 days for that purpose.
Without objection, so ordered.

And I also ask unanimous consent that our witnesses be per-
mitted to include their written testimony in the record. Without ob-
jection, so ordered.

At this time I would acknowledge that Rufus Noble, the inspector
general from the Health Care Administration staff of Florida, will
not be here due to the Hurricane Fran in Florida.

We'll miss his testimony.

At this time I call on our very active Member and very effective
Member, the vice chairman of the subcommittee, Mr. Souder.

Mr. SOUDER. Thank you for that, but I don’t have any comment.

Mr. SHAYS. OK. Mr. Schiff, my colleague-in-arms here.

Mr. SCHIFF. Mr. Chairman, I think you, and our ranking member
said it all.

Mr. SHAYS. OK.

Mr. ScHIFF. And I'm glad to have worked with you on legislation
in this area and know there is a lot more to do and look forward
to working with you again on this. Thank you.

Mr. SHAYS. Thank you, Mr. Schiff. I just want to point out to our
witnesses in the audience that this committee takes tremendous
pride and interest in these hearings.

Our hearings last year generated making health care fraud an
all-payer fraud in the health care reform bill. So these aren’t just
hearings. These are hearings that result in meaningful legislation,
and we treat it very seriously and know that you do as well.

But we learn a lot from the hearings, and ultimately, you see the
results of the hearings in legislation.

With that, I will call our first witness, Leslie Aronovitz, who is
the Associate Director of Health Financing and Public Health, Gen-
eral Accounting Office, accompanied by Katherine Allen, Assistant
Director, Health Financing Issues; and Robert Ferschl, senior eval-
uator, as well.

Now, I should have asked you to remain standing, because we
swear in all our witnesses.

{Witnesses sworn.]

Mr. SHAYS. For the record, all three of our witnesses have re-
sponded in the affirmative, and we invite you to have your testi-
mony. Will all three of you be giving testimony?

Ms. ARONOVITZ. No. I'll just be giving testimony.

Mr. SHAYS. But all three will respond to our questions?

Ms. ARONOVITZ. They’re very knowledgeable about a lot of the is-
sues you might bring up.

Mr. SHAYS. Thank you for bringing them. OK.
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STATEMENT OF LESLIE ARONOVITZ, ASSOCIATE DIRECTOR,
HEALTH FINANCING AND PUBLIC HEALTH, GENERAL AC-
COUNTING OFFICE, ACCOMPANIED BY KATHRYN ALLEN, AS-
SISTANT DIRECTOR, HEALTH FINANCING ISSUES; AND ROB-
ERT FERSCHL, SENIOR EVALUATOR

Ms. ARONOVITZ. Mr. Chairman, and members of the subcommit-
tee, I am pleased to be here today to discuss our ongoing work re-
lated to excluded health care providers.

I would like to introduce my colleagues one more time. On m
right is Kathy Allen, who is an Assistant Director in our Healt
Financing group in Washington. And on my left is Bob Ferschl,
who works on health issues out of our Chicago field office.

We focused our work on health care providers who have been re-
moved from their State Medicaid programs for committing fraud or
rendering substandard care to beneficiaries. When this occurs, the
HHS-OIG is responsible for determining whether such cir-
cumstances warrant prompt exclusion nationwide from all Federal
health programs. Our work responds to your concern that despite
the OIG’s efforts, providers who have been convicted of fraud and
who have delivered inadequate or inappropriate care may still be
participating in these programs.

We performed our work in six States and four OIG field offices.
I now learn that two of them have been combined. As of September
3, it was the Philadelphia and Washington, DC, offices. And we
met with OIG officials at headquarters.

Although the OIG has excluded thousands of providers, our work
suggests that several weaknesses in its process can leave many
other sanctioned providers on the rolls of Federal health programs
for unacceptable periods of time. I'd like to briefly discuss some of
these weaknesses.

The first has to do with lengthy delays in the OIG’s decision
process. In reviewing the OIG’s exclusion of State-referred cases,
we identified a number of cases, including those involving manda-
tory exclusions or serious quality of care issues that remained un-
resolved for long periods of time with no apparent explanation for
the delays. In one case, for example, a pharmacy was terminated
for overbilling the Illinois Medicaid Program by over $117,000. It
took the Chicago field office 15 months to forward the case to head-
quarters for exclusion. The case file showed no activity for extended
periods of time, including a 10-month period.

Another weakness we identified in the OIG’s process involves in-
consistencies among its field offices and how they use their discre-
tionary authority and the types of cases they refer to headquarters.
This is especially true for permissive cases where there is a lot of
discretion on the part of the IG as to what cases will be considered
for exclusion nationwide. As a result, providers with equally seri-
ous problems could be treated differently by the OIG, depending on
their location.

We attempted to identify the magnitude of problems we found in
the exclusion process, but we were unable to do so primarily be-
cause of a lack of case file documentation at the field offices. For
example, the Chicago field office could not locate 5 of 17 referrals
sent by a State Medicaid agency during 1994 and 1995. As a resulit,
it could not confirm that it had received the referrals or explain
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why it had not considered exclusion. Qur review of these five cases
at the State Medicaid agency determined that three of them in-
volved serious quality of care issues.

I'd like to briefly turn now to some issues we identified at the
State level that relate to their referral patterns and their response
to the OIG’s exclusion list.

During our State visits, we found that, in some circumstances, Il-
linois permits providers to voluntarily withdraw from its Medicaid
Program.

And also, in New York, they terminate their Medicaid contract,
rather than subject these providers to formal sanction, in some cir-
cumstances.

These actions quickly remove aberrant providers or potentially
aberrant providers from State Medicaid programs. However, these
cases are not reported to the OIG even though some of them ap-
pear to be serious quality of care problems.

For example, a podiatrist withdrew voluntarily. We say volun-
tarily in quotes because we don’t believe he would have stood up
and volunteered unless he felt that there was severe evidence
against him in terms of his ability to deliver quality care. But he
withdrew from the Illinois program in August 1995, after the State
alleged that he had provided grossly inferior care to Medicaid re-
cipients.

But because he was never referred to the OIG, he continued to
participate in Medicare and has received over $20,000 providing
services to program beneficiaries.

So even though he can’t treat my children, he could probably
treat my mother in Medicare, although she doesn’t live in Illinois.

While Illinois and New York’s aggressive action resuits in safe-
guards for those State’s Medicaid programs, it affords no protection
from Medicare and other State’s Medicaid programs.

We do not know how prevalent voluntary withdrawals are na-
tionwide. The other four States we went to told us that they did
not allow providers to withdraw from their programs and instead
waited for a formal sanction from, let’s say, a licensing board.

The problem is that if you wait for a licensing board, it's possible
that this could severely extend the amount of time that the person
is under investigation and has a chance to appeal. And therefore,
not only are Medicare and other beneficiaries from other Federal
health programs at risk during that time, but also Medicaid recipi-
ents are also at risk because they would not be removed from that
program immediately. So it is a two-edged sword, but we have
some ideas about that.

Finally, I'd like to address States response to the OIG notifica-
tion process. In addition to the letters sent to the States, when a
provider is excluded, the OIG widely disseminates information on
excluded providers through monthly reports and periodic cumu-
lative listings to various State and Federal agencies.

We found, however, that for several reasons States sometimes
have difficulty identifying and excluding providers who appear on
these lists.

First, the States have difficulty identifying individuals such as
nurses, pharmacists, or physicians who are employed by hospitals,
nursing homes, pharmacies, and health maintenance organizations
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that bill the program under the entity’s billing number and not the
provider number itself.

They’re called unenrolled providers and they can hide—be em-
ployed by one of these other entities—and not be detected.

We also found that providers sometimes are not identified be-
cause States tend to use the OIG’s monthly list for a one-time
check against their active provider files, but they don’t flag these
providers in case they subsequently apply to the program.

Finally, some States do not always check providers appearing on
the OIG list who have out-of-state addresses.

When we performed a computer match of the OIG exclusion list
to Illinois’ enrolled provider file, we found 13 out-of-state providers
who had been excluded by the OIG between 1988 and 1995 but
were still enrolled in the Illinois Medicaid Program.

One of them had received almost $25,000 in Medicaid payments
since being excluded by the OIG. One other issue that you men-
tioned in your statement is that of putting the OIG exclusion list
on the Internet.

We think that any broad dissemination of this list is very posi-
tive. However, any information that’s accessed to the public does
not include any type of provider identification numbers like Social
Security numbers or billing numbers, which makes it much more
difficult for States to be able to do computer matches or manipulate
the information.

Also, in many States, we found that States give providers an op-
portunity to use an employer identification number, an EIN, or an

And in that case, it’s also very difficult to assure that you have
the right provider when you’re doing a match, because you want to
make sure that you have the right identifier, and sometimes
they’re different in different States.

So this creates a lot of challenges for States. Our work to date
shows that the opportunity exists for and, indeed, we found many
cases where providers deemed to be unfit to participate in one
State’s Medicaid program can continue to do so in the Medicare
Program or Medicaid in other States.

The OIG has several initiatives underway that I'm sure Ms.
Brown will describe to you. Also, recent enactment of the Health
Insurance Portability and Accountability Act of 1996 will provide
additional resources to the OIG that could remedy some of these
problems.

However, in the short term, we have been discussing very spe-
cific actions that the OIG could take in several areas that would
substantially improve its effectiveness.

For example, the OIG could provide more guidance for its field
office staff and the States to facilitate prompt preparation of case
files, including required documentation that the OIG needs to
make its decision.

It could also clarify guidance for the field offices to ensure more
consistency in the cases that are sent forward to headquarters for
a final decision.

Furthermore, it could explore ways to ensure that States quickly
identify and act to remove OIG-excluded providers and listen to
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some of the problems that the States say they have in terms of the
cumbersomeness of the OIG exclusion lists.

Finally, the OIG may want to ask States to begin reporting infor-
mation on those providers who agree to withdraw from a State
Medicaid Program rather than subject themselves to the formal
sanction process.

This concludes my formal statement, and I'll be happy to respond
to any questions you or any other members of the subcommittee
may have.

[The prepared statement of Ms. Aronovitz follows:]
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Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss our ongoing work
related to health care prcviders who have been removed from their
state Medicaid programs for committing program fraud or rendering
substandard care to beneficiaries. When this occurs, the
Department of Health and Human Services' {(HHS) Office of the
Inspectcr General (OIG) is responsible for determining whether such
circumstances warrant prompt nationwide exclusion of those
providers from all federal health programs. Our work responds to
your concern that despite the OIG's efforts, providers who have
been convicted of fraud or who have delivered inadequate or
inappropriate care may still be participating in these programs.

My comments today will focus on the process the OIG uses for
excluding providers from Medicaid, Medicare, and other federal
health programs. Our objective was to determine whether this
process effectively ensures that excluded providers do not continue
to participate in these programs.

In developing this information, we visited the District of
Columbia, Illinois, Maryland, Missouri, and vVirginia. For these
five states, - we worked with officials of state Medicaid agencies,
licensing boards, and Medicare contractors to document their
exclusion processes. We performed computer matches of 0IG and
state lists of excluded providers and Medicare claims data. We
also reviewed case files for a judgmentally selected sample of
excluded providers to determine the nature of their wrongdoing and
the types of sanctions they received. We also performed limited
work in New York State to understand the state Medicaid program's
exclusicn process. In addition, we met with officials from the
four OIG field offices--Chicago, New York, Philadelphia, and
Washingteon, D.C.--that oversee these six states, and with 0IG
headguarcers cfficials.

In brief, although the 0OIG has excluded thousands of
providers, cur work suggests that several weaknesses in its process
can leave sanctioned providers on the rolls of federal health
programs for unacceptable periods of time. This puts at risk the
health and safety of beneficiaries and compromises the financial
integrity of Medicaid, Medicare, and other federal health programs.
The weaknesses we identified include (1) lengthy delays in the
OIG's decision process, even in cases where a provider has been
convicted of fraud or patient abuse or neglect; (2) inconsistencies
ameng OIG field offices regarding which providers will be
considered for nationwide exclusion; (3) states not informing the
OIG about providers who agree to stop participating in their
Medicaid programs even though the reason for agreeing to withdraw
is sometimes egregious patient care or abusive billing; and (4) how

‘For the purposes of this discussion, we include the District of
Columbia as a state.
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states use infcrmation from the 0IG to remove excluded providers
from state programs.

In addition to identifying these system weaknesses, we
attempted to assess the magnitude of these problems. Incomplete
records in the 0IG field offices where we conducted work did not
permit such an analysis, however. We therefore could not identify
the universe cf cases referred to the OIG field offices, determine
1f all cases received were reviewed and acted upon in a timely
manner, or cbtain the rationale for decisions not to recommend
exclusion to headquarters.

BACKGROUND

Medicaid is a joint federal-state health program for the poor
that expended $159 biilion in fiscal year 1995 to provide health
care coverage for over 40 million people. Because of its size and
complex structure, Medicaid is vulnerable to fraud and abuse.

State Medicaid agencies have the primary responsibility to protect
the program's financial integrity and to ensure that beneficiaries
have access to quality care. This includes ensuring that
appropriate safeguards are in place to remove providers that commit
fraud or abuse, or are incompetent, from state programs.

At the federal level, the Secretary of HHS has delegated to
the QIG the authority under sections 1128 and 1156 of the Social
Security Act to exclude health care providers from most federal
health care programs.- The OIG, through its Office of
Investigations, is reguired to exclude, nationwide, providers who
have been ccnvicted of Medicare- or Medicaid-related fraud and
patient abuse or neglect, and felonies related to health care fraud
and contreolled substances.’ These actions are termed "mandatory
exclusions. "

0IG exclusions are effective with respect to Medicare (title XVIII
of the Social Security Act) and state health care programs, defined
as Medicaid (ritle XIX), Maternal and Child Health Services Block
grant (title V), and Block Grants to States for Social Services
(title XX). As a result of the Federal Acquisition Streamlining
Act of 1994, which mandates and expands the governmentwide effect
of all debarments, suspensions, and other exclusicnary actions to
federal procurement and nonprocurement programs, OIG exclusions
also apply to health care providers participating in the Federal
Employees' Health Benefits Program (FEHBP) administered by the U.S.
Office of Personnel Management and the Civilian Health and Medical
Program of the Uniformed Services (CHAMPUS) administered by the
Department of Defense.

‘These latter two mandatory exclusions were recently added by the
Health Insurance Portability and Accountability Act of 1996.

2
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The OIG also has authority to exclude other individuals or
entities if the OIG determines that the particular facts in a case
meet its criteria. These so-called "permissive exclusions" may be
based on, for example, submitting excessive claims, license
suspensions and revocations, and sancticns imposed by federal or
state health agencies. [(See the appendix for a complete list of
exclusion authorities.!

The OIS field offices receive referrals of sanction actions
taken by state Medicaid agencies, licensing boards, Medicaid fraud
control urits {(MFCU),* and others. For mandatory cases, they
assemble and forward to headquarters the case files containing
evidence of a provider's criminal conviction. For referrals
falling under the permissive exclusion authorities, the field
cffices receive documents related to disciplinary actions taken by
state Medicaid agencies, licensing bocards, or others. They assess
the relevant facts and forward to OIG headguarters the cases they
reccmmend for exclusion. OIG headquarters makes the final decision
about whether to exclude the provider from program participation.

When the CIG excludes a provider, it sends notification
letters to organizations such as state Medicaid agencies, Medicare
claims-processing contractors, state licensing boards, and MFCUs in
the states where the provider is known to practice or operate.

When applicable, the provider's employer is also notified. 1In
addition, information on excluded providers is disseminated
nationally through menthly reports and semiannual cumulative
listings.

As of February 1936--the latest date for which cumulative data
were prepared--the OIG had excluded 8,830 providers from federal
health care programs nationwide. Three exclusion categories--
conviction for program-related crime, conviction for patient abuse
or neglect, and license suspensicns and revocations--accounted for
76 percent of these nationwide exclusions.

PROVIDERS ARE EXCLUDED IN A TIMELY MANNER

In reviewing the OIG's exclusion of state-referred cases, we
identified a number of cases--including those involving mandatory
exclusions or serious quality of care issues--that remained
unresolved for long periods of time. 1In the Chicago and Washington
field offices, for example, we found delays that were due, at least
in part, to state Medicaid agencies and MFCUs not always submitting

‘Most states have MFCUs that must be organizationally independent
of the agency that operates the state Medicaid program. A MFCU is
usually a component of the state attorney general's office. MFCUs
investigate and prosecute provider fraud and cases relating to
neglect or abuse of patients in nursing homes and other facilities.

3
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documentation the field offices needed to process the exclusion.
Thus, the completeness of the documentation provided by these
agencies varied, necessitating frequent back-and-forth telephone
contacts and correspondence to obtain data. The Washington field
office advised us that it could take as long as 2 months to cbtain
needed documentation frcm state agenc.es.

In other instances, hcwever, case files showed long periods
inactivity with no apparent explanation for the delays. 1In one
case, a pharmacy was terminated for overbilling the Illinois
Medicaid program by over $117,000. It took the Chicago field
office 15 months tc forward the case to headquarters for exclusion.
The case file showed no activity for extended periods of time,
including a 10-month period. In another case, the field office
referred a provider to headquarters for exclusion 19 months after
the Illinois MFCU notified it that the provider had pled guilty in
state court to falsely billing for Medicaid services. Two and cne-
half months after the case was forwarded to 0IG headquarters, the
provider was excluded nationwide.

~E
ot

- e G FIELD -

Another weakness we identified in the OIG's process involves
inconsistencies among its field offices in how they use their
discretionary authority and the types of cases they refer to
headguarters. This is especially true in the case of permissive
exclusions, where the field coffices may decide whether to recommend
exclusion.

In 1987, the OIG was given expanded discretionary authcrity to
exclude providers nationwide.® Our work to date, however,
indicates that the 0IG has not always used its expanded exclusion
authority as widely as it could. OIG cfficials told us that given
the 0IG's competing priorities, permissive exclusions have
sometimes taken a lower priority. In October 1992, the QIG
instructed i1ts field offices to oniy process state Medicaid agency
and licensing board disciplinary actions in which there was actual
harm to patients and in which the provider had moved to another
state. Field offices asked state agencies to only report these
types of cases. About 1 year later, hcwever, the 0IG rescinded
this guidance and state agencies were asked to once again refer all
cases.

We also observed apparent inconsistencies in the way field
offices are processing permissive cases. As a result, providers
with equally sericus problems could be treated differently by the
OIG depending on thelr location. For example, an official in the
Washington field office told us that the cffice would not consider

*Medicare and Medicaid Patient and Program Protection Act of 1987
(P.L. 100-93).
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recommending nationwide exclusion unless the state Medicaid agency
had excluded the provider, or a licensing board had revoked a
license, for at least 1 year. The Chicago and New York field
offices, however, use a 2-vear rule of thumb.

~ W

R TAT I M

During our state visits we found that states were not always
notifying the OIG of certain providers effectively excluded from
the respective state's Medicaid program. One state we visited
sometimes permits providers who are being considered for removal
from their Medicaid programs to "voluntarily" withdraw rather than
face formal sanction. Another state sometimes terminates on short
notice providers it suspects of engaging in improper or
inappropriate activities. Neither type of withdrawal is reported
to the 0IG. While this results in safeguards for those states'
Medicaid programs and beneficiaries, it affords no protection for
Medicare or other states' Medicaid programs.®

Illinois sometimes negotiates a settlement agreement with a
provider against whom it has initiated termination proceedings.
This effectively excludes the provider without the state having to
spend the time and resources needed :o pursue a formal action. 1In
such an agreement, the provider admits to no wrongdoing but agrees
to withdraw from participating in Medicaid. The provider also
forfeits the right to appeal if denied reinstatement at a later
date. The provider does not, however, face the prospect of losing
his or her license to practice because, according to state Medicaid
officials, the case is not referred to the state licensing board.
In addition, the state does not report such a case to the 0IG.
This withdrawal process enables Illinois to remove providers from
its Medicaid program relatively quickly and keep them out. But,
because the state does not report these actions to the state
licensing board or the OIG, the providers may continue to provide
harmful, unnecessary, or excessive services to beneficiaries in
other federal or state programs.

*Section 1902 of the Social Security Act requires the state
Medicaid agency to report to HHS whenever a provider of services is
terminated, suspended, or otherwise sanctioned or prohibited from
participating in the program. HHS regulations define the term
"otherwise sanctioned" as intending to cover all actions that limit
the ability of a person to participate in the program regardless of
what such an action is called, including situations in which an
individual or entity voluntarily withdraws from a program to avoid
a formal sanction (42 C.F.R. 1001.601). Furthermore, the provision
regarding exclusion for loss of license also defines surrender of
license to avoid an adverse action as grounds for exclusion.

5
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Currently, about 23 percent of the physicians not allowed to
participate in the Illincis Medica:d program have withdrawn in lieu
of an action against them. We fcound that some of the providers whe
had withdrawn for what appeared to be serious quality of care
problems were still able to bill Medicare in Illincis. For
example, Medicare paid a podiatrist over $20,000 for services
provided to program beneficlaries since he withdrew from the
Illinois Medicaid program in August 1995. The podiatrist withdrew
from the program after the state alleged that he had provided
grossly infericr care to Medicaid recipients.

An Illinois Medicaid official told us that he did not believe
that the settlement agreements preclude the state from formally
referring withdrawals to outside organizations. If the state
agency started tc do so, however, he believed that providers would
soon opt to pursue the formal sanction route rather than
withdrawing. Conseguently, the state might lose a valuable tool
for remeoving undesirable providers from Medicaid and would be
fecrced to spend more time pursuing exclusion. This official
speculated that had Illinols not aggressively moved to remove these
providers from the Medicaid program through veluntary withdrawals,
rhe providers would still be in the program.

We do not know how prevalent voluntary withdrawals are
nationwide. Most of the other states we visited told us they do
not allcw providers to withdraw from their programs to avoid formal
sancticn. Although New York sometimes allows providers to withdraw
from its program, state Medicaid cfficials told us these cases are
reported to the 0I5, the state licensing board, and cthers.

Certain providers New York suspects of abuse, however, are
terminated but not reported toc the CIG.

We were informed by New York officials that state program
regulations permit either the provider or state Medicaid agency to
terminate a provider's participation in the program upon 30 days’
written notice. According to state officials, this practice has
been used primarily against pharmacies that the state suspected
were heavily involved in dispensing drugs with a street market. As
a result, the state agency has been able to deal quickly with
pharmacies that it believed were involved in drug diversion. Like
veluntary withdrawals in Illincis, nhowever, these cases are not
reportced to the OIG.

STATES' USE OF THE QIG'S
EXCLUDED PROVIDER LISTS

The OIG widely disseminates information on excluded providers
through monthly reports and periodic cumulative listings to various
state and federal agencies so that they, too, will remove these
providers from their programs. We found, however, that for several
reasons states sometimes have difficulty identifying and excluding
providers who appear on the lists.

6
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First, the states have difficulty identifying individuals--
such as nurses, pharmacists, cr physicians--who are employed by
hospitals, nursing homes, pharmacies, and health maintenance
organizations that bill the program under the entities' billing
number. These providers, once sanctioned, can change employers or
move to other states and potentially continue to provide services
through federal health care programs without detection.

Second, providers sometimes are not identified because states
tend to use the OIG's monthly list for a conetime check against
their active provider files. However, they may not review prior
monthly lists to check a provider who applies for program
participation in a subsequent month. Thus, a provider could later
enroll in the state's Medicaid program after being excluded
nationwide by the OIG and not be detected.

Finally, some states do not always check providers appearing
on the list who have out-of-state addresses. An official in
Missouri, for example, told us that although they check the QIG
monthly list with in-state and border state addresses, they do not
check names from other states. New York officials also told us
that it would be time-consuming to check the list of their Medicaid
providers against the entire QIG list each month; instead, they
only check for New York addresses. In addition, they said the
OIG's cumulative list is cumbersome to use and the information is
not formatted in a way that would permit a large state, such as New
York, to match provider names.

When we performed a computer match of the OIG exclusion list
to Illinois' enrolled provider file, we found 13 out-of-state
providers who had been excluded by the OIG between 1988 and 1995
but who were still enrolled in the Illinois Medicaid program. One
of them had received almost $25,000 in Medicaid payments since
being excluded by the OIG. Although the others had not billed the
program since they were excluded by the 0OIG, state Medicaid
officials acknowledged tnat they would have been paid had they
submitted claims.

MAGNITUDE OF PROBLEM
COULD NOT BE DETERMINED

Although we attempted to identify the magnitude and
pervasiveness of problems in the exclusion process, we were unable
to do so--primarily because of a lack of case file documentation at
the OIG field offices.

In our visits to OIG field offices, we found that they were
not always able to fully account for the number of referrals they
received from the states. For example, the Chicago field office
could not locate S of 17 referrals sent by a state Medicaid agency
during 1994 and 1995. As a result, it could not confirm that it
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had received the referrals or explain why it had not considered
exclusion.

Our review cf these five cases at the state Medicaid agency
determined that three of them involved what appeared to be serious
quality of care issues. For example, in April 1995, the Illinocis
Medicaid agency excluded a dentist from its program for providing
care that placed his patients at risk of harm. Among the charges
was that the dentist had performed surgical extractions and had
given patients general anesthesia without documented need. The
state Medicaid agency's case file on this dentist showed that he
had been referred to the OIG in June 1995. When we inguired at the
Chicago field office in March 1996, however, no record could be
found of the case. Subsequent to our 1nguiry, the coffice opened a
case file on the dentist, but as of August 8, 1996, the case had
not been forwarded tc headguarters for a final decision. Since
this dentist was excluded from Medicaid, he has received almost
$12,000 for services provided to Medicare patients.

When discussing weaknesses in the OIG's exclusion process with
headquarters officials., they acknowledged that improvements are
needed and informed us of a recent initiative to increase the
number and quality of exclusion cases being forwarded from the
field offices. 1In May 1996, the OIG began an effort to identify
all mandatory exclusion cases referred to them by the states, along
with permissive exclusion cases meeting certain criteria. Staff
performing this function will receive extra training on the
processing of provider exclusions submitted by sState agencies.

QIG officials also attributed these problems to resource cuts
over the last several years. With the recent enactment of the
Health Insurance Portability and Accountability Act of 1996,
officials believe they will be able to obtain additional resocurces
to further address these problems.

QRSERVATIONS

Our work to date shows that the opportunity exists for--and
indeed we found cases in which--providers deemed to be unfit to
participate in one state's Medicaid program can continue to do so
in Medicare or in other states. Because of the amount of
communication and coordination that is needed at the state and
federal levels, the referral and exclusion process is complex.
Nevertheless, we believe that more attention must be paid to a
system that works to protect beneficiaries from substandard care
and helps ensure the integrity of federal health programs.

Although the QIG believes its initiatives and the potential
for additional investigative resources will help remedy weaknesses
in the long term, we believe that the OIG could take immediate
action in several areas that would substantially improve its
effectiveness. For example, the CIG could provide more guidance

8
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for OIG field staff and the states tc facilitate the prompt
preparation of case files--including required dccumentation--for
QIG decisions. It could also clarify guidance for the field
offices to ensure more consistency in the cases that are sent
forward to headquarters for a final decisicn. Furthermore, it
could explore ways to ensure that states quickly identify and act
to remove OIG-excluded providers from Medicaid participation.
Finally, the OIG may want to ask states to begin reporting
information on those who have agreed to withdraw from a state
Medicaid program rather than subject themselves to the formal
sanction process.

Mr. Chairman, this concludes my statement. I would be happy
to respond to any questions that you or Members cf the Subcommittee
may have.

For more information on this testimony, please call Kathy Allen,
5551stant Director, at (202) 512-7059. Other major contributors
included Jon Barker, Bob Ferschl, Bob Lippencott, Al Schnupp, and
Ted Wagner.
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APPENDIX APPENDIX

SECTIONS OF THE SOCIAL SECURITY ACT
UNDER WHICH EXCLUSIONS ARE IMPOSED

“Section xclusion

1128(a) (1) Program-related conviction

1128(a) (2) lConviction for patient abuse or neglect

1128(b) {1 IConviction related to health care fraud (non-
HHS )

1128(b} (2} Conviction related to obstruction of an
investigation

1128 (b) (3) IConviction related to controlled substances

1128 (b) {4} License revocation or suspension

1128 () (5) Suspension or exclusion under a federal or
state health care program

1128(b) (6) Excessive claims or furnishing of unnecessary
or substandard items and services

1128 (b) (7) Fraud, kickbacks, and other related
activities

1128(b) (8} Entities owned or controlled by a sanctioned
individual

1128(h) (9 Failure to disclose required information

1128 (b) (10) Failure to supply requested information on
subcontractors and suppliers

1128(b) (11, Failure to provide payment information

1128(b) (12) Failure to grant immediate access

1128(b) (13) Failure to take corrective action

1128(b) (14) Default on health education loan or
scholarship obligations

1128Aa Imposition of a civil money penalty or
assessment

1156 (b) Peer review organization recommendat ion

{101503)

10
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Mr. SHAYS. Thank you very much. Mr. Souder.

Mr. SOUDER. One of the questions that I had was, in this lag
time from the time somebody is being investigated to the time that
they're excluded, is there not a suspension; in other words, where
they can’t continue to provide services?

Ms. ARONOVITZ. There is very strong concern about due process.
And the cases that we’re talking about are not even ones where the
provider is under investigation.

We're talking about time delays even after the person has al-
ready been convicted in a State court. It could be for program-relat-
ed fraud or patient abuse or neglect. v

It's even after these cases that the person has been convicted the
process works so that the OIG field office is notified, and that’s
where a lot of the delays are.

Mr. SOUDER. A lot of the delays? You had a couple of really egre-
gious cases.

Ms. ARONOVITZ. Let me clarify that. We don’t really know the ex-
tent of the problem. One of the reasons is that when we went to
the OIG field offices, what we wanted to do was obtain a universe
of all referrals that were made to the OIG field office. We could
then look and see how many cases were handled quickly and do a
time line to see how many cases were, in fact, delayed for unrea-
sonable lengths of time.

In the case of the OIG field offices, when a case was referred to
an OIG field office at the places we went to and know action was
going to be taken—in other words, at the field office there was a
determination that the case would not go forward—it was de-
stroyed.

There was no record or log or no historical data kept that that
case was ever even received in the field office. So we could never
get a universe of cases that the OIG field office had received.

Mr. SOUDER. I'm doubling back, because that seems like some-
thing fairly obvious that needs to be addressed.

In the question of due process, when it may even be that the
State and Federal are both investigating somebody, is there either
a lot of cases like that that are pending investigations, or would
there be a way to have a preliminary hearing where you would say
this looks like this one may go forward, as opposed to being a
harassing charge or just an individual filed a complaint, where
there is enough reason to believe?

Because I would guess that that’s where there may even be more
cases than in the other.

Ms. ArONOvVITZ. That’s a very tricky issue, I would think, be-
cause people are under investigation all the time from very many
different sources—Medicaid Fraud Control Units.

The licensing board sometimes is investigating someone for li-
censing action, and also the Medicaid agencies themselves and also
the OIG, the U.S. attorney’s office.

When there is suspicion of inadequate care or substandard care
or program integrity violations, there is a lot of conecern about iden-
tifying a provider as a bad provider when, in fact, it will turn out
that the court doesn’t, in fact, declare him as such.

So I think there would be a lot of concern on the part of State
and Federal officials about taking premature action in those cases.
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Mr. SOUDER. I can understand why there would be that concern.
At the same time, when you look at the balance, that’s a lot how
the regular legal system works.

There is charges filed. Then, if you go forward with an indict-
ment, often somebody is let go from their job or temporarily on
leave or you don’t do business with somebody. And then, the final
termination comes at conviction.

And it seems like there is a window here, if this goes on, like you
say, for an extended period of time, where literally the taxpayers
could be getting drained in all 50 States simultaneously.

Ms. ARONOVITZ. You're correct. I think the IG and probably some
of the State people could probably elaborate on your question even
more.

I would imagine also that if there was some indication of egre-
gious action, there would be some process to eliminate that person
from practicing or taking some licensing action immediately. I'm
not that familiar with it, and Pm sure someone else could address
that.

But we're talking even about cases where someone gets con-
victed. We're finding that those people continue to practice in Medi-
care or other Federal programs, and that’s really scary to us.

Mr. SOUDER. And that’s, kind of, step one, where you think you’d
be able to continue to catch that.

Ms. ARONOVITZ. Exactly.

Mr. SoOUDER. How difficult is the problem? I mean, maybe be-
cause not that many people are being caught that it isn’t even that
big a pressure, but as we would get better systems and start to
crack down, how easy and what methods could be taken to keep
people from transferring their addresses, the principal in one group
becoming a secondary person in another but providing the exper-
tise on how to cheat the Government? How would you begin to sort
through that process?

Ms. AroNoviTZ. That’s a very, very large and complex question.
A lot of people have talked about using a universal or unique pro-
vider identification number. Individuals would hold onto that num-
ber for their whole careers and couldn’t continue to hide under en-
tity billing numbers and all.

There are a lot of different initiatives. There used to be the PIN
in Medicare, and then they went to the UPIN with COBRA in
1985, and that was an effort to try to establish a unique physician
identification number for all Medicare physicians.

Now, with the Medicare Transaction System, the national pro-
vider identifier, which is an NPI—it’s another acronym—but it’s
another attempt to try to assure that all Medicare providers use
the same number for their career and bill all Medicare carriers for
those same services under that same number, and that also would
be their billing number.

So there are a lot of attempts at trying to get to this problem.
We're not there yet or anywhere close. The Kennedy-Kassebaum
bill also provides for different types of identifiers that I could dis-
cuss later, if you'd like, or elaborate, if you'd like.

Mr. SoUDER. Thank you.

Mr. SHAYS. Thank you. Mr. Towns.



23

Mr. Towns. Thank you very much, Mr. Chairman. Looking at
the chart there, regarding those exclusion leads, let me ask the
question what recommendations would you make to achieve con-
sistency, considering the various areas of exclusion leads? Could
you make some specific recommendations?

Ms. ArRoNoVITZ. Well, the eight OIG field offices receive referrals,
as this chart shows, from many, many different sources, one of
which is the Medicaid office.

It is our understanding that a lot of the leads that the OIG re-
ceives are not anything that they really can act on.

In fact, some of the leads come from organizations at the State
level, where the OIG doesn’t even have any jurisdiction.

Mr. Towns. That’s correct.

Ms. ARoNOVITZ. And what we would hope is that the OIG field
office staff would be sufficiently trained, and they would under-
stand exactly what the jurisdiction was of the OIG. And they would
be able to screen these referrals so that they would know which
ones to pursue and spend time with.

There are a lot of things that could be screened out at the OIG
field office because States very often don’t prescreen referrals.

They’ll just send everything. Like all licensing action, for in-
stance, from the licensing board, they’ll send it to the OIG, much
of which the OIG wouldn’t really be in a position to deal with.

For instance, if a license was suspended for 3 months, by the
time the OIG would evaluate the facts in the case and try to make
a decision and get it to headquarters, the suspension would be
over.

That person would be reinstated, and then it would be a matter
of them trying to get off an OIG exclusion list, so there are certain
guidelines that the OIG has.

So I think the first line of defense would be for the OIG field of-
fices to do a really good job in screening the referrals they get to
assure that the ones that they concentrate on are ones that are ei-
ther mandatory exclusions because they’re convictions of health
care fraud, related fraud or patient abuse, or ones that are permis-
sive that have such a high level of evidence that it would be incum-
bent upon the OIG to consider it.

Mr. Towns. Right. Are you familiar with Project WEED?

Ms. ARONOVITZ. Yes. Yes, I am.

Mr. Towns. Will that get us there?

Ms. ARONOVITZ. I think Project WEED is a great attempt to start
backing up a little bit and then going forward in terms of under-
standing what is out there and what the OIG has missed in the
past.

I think Ms. Brown will explain that last November we’ve seen
some documents that—in the spring talk about going back and
identifying cases in the OIG field offices that were mandatory ex-
clusion referrals that were never sent to headquarters.

And I think they’re doing an excellent job now of trying to go
back and identify those cases and take action on them. But a lot
of this depends on how consistent and comprehensive this effort is
in the future to decide whether it would be effective.

I think the most important thing is that the OIG have the people
in the field offices that understand how the system works; they’re
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committed to it and it’s a high enough priority that the resources
are there for them to be able to pursue this.

Mr. Towns. Right. You wanted to add something, Ms. Allen? Oh,
I thought you wanted to jump in here.

When 1 lock at this chart, I can see a lot of problems, because
when you talk about authority, you do have licensing boards.

I mean, everybody is involved here, and I just, sort of, wonder
if you had any kind of specific ideas or recommendations, because
you have State legislators that would be involved in many States.

So 1 was just trying to figure out if you had any kind of specific
suggestions or recommendations that we could come up with that
we could put into legislation in terms of bringing about some con-
sistency.

As the chairman indicated earlier, this is a committee. We’re not
having these hearings just to have hearings. We're serious about
trying to do something about this problem. And when I look at that
chart, I can see there are a lot of problems.

Ms. ARONOVITZ. One of the options that the OIG might have is
to work with the States to be much more specific with the States
about what they refer up.

Now, that doesn’t mean the States are going to listen. It’'s very
time-consuming for a State licensing board to separate its list
based on all the actions it took and those that they think that the
OIG would need to act on.

The one area that I think would be pretty clear and straight-
forward might be those that involve a conviction for a mandatory
exclusion case, that those maybe should be sent up separately or
sent up for sure and the other ones.

The OIG I think is going to have to work with the States. It’s
going to take a lot of cajoling, I think, in negotiating in terms of
trying to get States to do a little bit of a better job in screening
the referrals that come to the OIG.

It's a tough question, and it is a lot of work for the OIG field of-
fices to ferret through that.

Mr. TownNs. But you do agree that the lack of uniformity among
States is very significant?

Ms. ARONOVITZ. Yes, I do, but it extends further than that. 1
think it extends to the lack of uniformity even among the field of-
fices in terms of what they look at as being serious enough to con-
sider.

So there is a real opportunity for guidance on both the State and
the Federal OIG field office level.

Mr. TowNS. Thank you very much. Thank you, Mr. Chairman.

Mr. SHAYS. I thank the gentleman. We have some seats in the
front row that are really not reserved for anyone. If any of you
would like to come up to the——

Mr. ScHIFF. Mr. Chairman, that group is waiting for me.

Mr. SHAYsS. Oh, OK.

Mr. ScHIFF. Thank you for that courtesy.

Mr. SHAYS. OK.

Mr. ScHIFF. I'm waiting to see if you're going to call on me or
call on yourself next.

Mr. SHAYS. I'm going to call on you, sir. You don’t come in late
and call on yourself first.
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Mr. ScHIFF. Mr. Chairman, youre the chairman. You can do
whatever you want.

Mr. SHAYS. When 1 believe that, then I'm dead.

Mr. ScHIFF. Ms. Aronovitz, what are the three most important
things that could be done at any level of government to solve the
problem of people remaining eligible for being paid Medicare serv-
ices or Medicaid services, whatever, health care services, when, in
fact, they really ought to be removed from all programs?

What would you list the top three things that could be done, even
if we can’t do them all here in Congress?

Ms. ARONOVITZ. I think it’s very important to make sure that
State organizations, State agencies, are identifying and referring to
the OIG those people that have committed the most egregious ei-
ther crimes or situations.

Mr. ScHIFF. Reporting is No. 1?

Ms. ArRoNOvITZ. The first one is to identify and try, if possible,
and it’s not that easy, to try to get the States to weed through all
the referrals they make and identify those that are the most com-
pelling. And those would be the ones that have a mandatory exclu-
sion responsibility.

There are now four statutes that require automatic exclusion
from all Federal programs, health care programs, if the person is
convicted of those four statutes. It’s very straightforward. It’s not
that difficult.

Mr. SCHIFF. And we need to identify and report that to the OIG.

Ms. ArRONOVITZ. To the OIG.

Mr. ScHIFF. OK.

Ms. ARoONOVITZ. Right. That’s No. 1.

Mr. ScHIFF. No. 1.

Ms. ARONOVITZ. The second is for the OIG to figure out how to
streamline its system so that people at the regional levels are
knowledgeable and have the resources to quickly and accurately re-
port this information to headquarters, knowing that every day they
wait a provider—we have one example where a provider drilled
through a child’s cheek in the process of giving him some dental
care. ] mean, this is a disaster.

This person was immediately excluded from a State Medicaid
program, and it took 5 years for the licensing board to get around
to taking the person on probation and then finally revoking the li-
cense and then finally getting the person referred to the OIG so
that the OIG could take action.

So it’s to get these cases. Every day that you wait, you know that
there is a chance that beneficiaries are very much at risk, and also,
the program’s integrity.

So it’s to realize that this is a very high priority, figure out how
to streamline the system so that the cases get reviewed imme-
diately and then are sent to the headquarters for final decision.

Mr. ScHIFF. That’s No. 2?

Ms. ArRoNoOvITZ. That’s No. 2, I would say. And then, the third
one would be to figure out how to get the information on the OIG
egui)cllusion list out to as many people as easily and carefully as pos-
sible.

And that involves making sure that list is comprehensive, that
it’s accurate and that it gives as much information as possible so
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that as many people who access that list could use it in a way that
doesn’t end up being very cumbersome.

For instance, when you have a list of 8,800 providers and it’s on
the Internet, that's a wonderful thing. However, it's still very cum-
bersome to manually check the names on the list. You have to do
1c)omputer matches without any kind of complete identification num-

ers.

We have a situation where we tried to do some matching and
found we got a ton of hits, but it turns out that it was based on
names. We didn’t have a provider number to compare to. So we
could not definitively identify a particular person.

Mr. ScHIFF. There might be more than one Dr. John Smith.

Ms. ARONOVITZ. Right. Did you want to elaborate on that, Bob?
You did some of the matches.

Mr. FERSCHL. When we tried to do matches, particularly between
States or between the IG’s list and State enrollment files, we did
run into that problem because we had missing identifiers or be-
cause States use different identifying systems than the IG did.

And when we tried to do this matching, we did it by name, and
like you said, there are a lot of John Smiths, and you get a lot of
erroneous matches. They’re very time consuming to resolve.

Ms. ARONOVITZ. And it would really be a terrible disservice to a
provider who is doing a good job to subject him to this kind of proc-
ess, if it wasn’t the right provider.

Mr. ScHIFF. I thank you very much. I yield back, Mr. Chairman.

Mr. SHAYS. Could I just have you reiterate your three?

Ms. ARONOVITZ. Sure. I think the first one has to do with States
identifying, weeding through their referrals and making sure that
they refer the most severe cases to the IG; the OIG system having
the resources and the process in place to be able to quickly act on
them.

It’s not that difficult, if you have the resources and you have the
knowledge on how to do this. And the third one is to figure out how
to make the notification process more simple for States.

Mr. SHAvYS. Thank you. Mr. Green.

Mr. GREEN. Thank you, Mr. Chairman. First of all, I'd like to
compliment the chairman and the ranking member because, in the
Portability Act that was just signed, there were some reforms in
there.

And are you familiar enough with what was put in by the chair-
man to comment on them today and see where it's at in the pro-
gram?

Ms. ARONOVITZ. | think so.

Mr. GREEN. And another thing, for a provider to be excluded
from Medicaid reimbursement or payments, they don’t also have to
lose their license to practice?

Ms. ARONOVITZ. That'’s correct.

Mr. GREEN. OK.

Ms. ARONOVITZ. In many cases, a State will exclude them from
Medicaid even though they don’t lose their license. But once they
are excluded from Medicaid, the State would then refer that pro-
vider to the State licensing board, and the State licensing board
could decide whether it wanted to take separate action.
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You also have a situation of people who voluntarily withdraw
from the Medicaid Program when they know they’re going to have
to face formal sanctions.

In those cases, usually, or at least in the State we were in where
this happens, the agreement to withdraw specifies that they won’t
tell the licensing board. So it, kind of, gives the State some lever-
age to get them out of Medicaid quickly.

Mr. GREEN. I just know typically, in the dental example you
made, because of due process requirements—and we don’t want to
change that—it’s almost impossible to take a professional license,
except for lawyers.

I see it every month that lawyers lose their license, but I also
know the process to take a professional license is, you're right, 5
years may be a short time in some cases.

But can you comment on the changes of the provisions that were
in the Portability Act that may address some of the concerns of the
study that you did?

Ms. ARONOVITZ. Sure. Sure. There is, actually, two major areas
where I think the act could help this process.

One of them has to do with the establishment of the adverse ac-
tion data bank. Theoretically, setting up the adverse action data
bank really gets to some of the problems that we talk about.

However, there are a lot of concerns in terms of implementation
that we would still have in terms of how this data bank gets imple-
mented.

No. 1, the data bank itself requires that there be a taxpayer
identification number and a name attached to every provider that
gets input into the system.

However, as I said before, some States use a—it’s called a TIN,
taxpayer identification number. In different States, you could use
different TIN’s. You could use an employee identification number.
Some States let you use a Social Security number. v

The first concern we had would be that there might be an insuffi-
cient amount of information put into the data base that identifies
the person. So that States would have trouble doing their matches
or identifying the correct person.

You'd also have the problem with unenrolled providers. As I
mentioned earlier, there are nurses who work in nursing homes,
physicians who work in hospitals and HMO’s, and pharmacists who
work in pharmacies who do not bill under their own number.

So that the entity billing could still hire an excluded provider,
and they might not get detected even though their name was in
this adverse action data bank.

There are some other implementation issues. We’d want to make
sure that the data bank had accurate and complete information,
which is not an easy task, when you're asking all these different
parties to put in information.

I mean, we looked a little bit at some of the lessons that are
being learned in the National Practitioners Data Bank.

And one of the things we’re hearing is that a lot, a lot of people
want to retrieve information from that data bank that has to do
with licensing actions and sanctions and hospital sanctions.

. Alot of people want to retrieve from it, but not that many people
input into it. So it’s a very, very tricky situation to keep this data
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bank accurate and up to date, especially for people who get rein-
stated, because you don’t want it to be easy to access their names
if, in fact, they’re no longer, out of the program.

One other thing that we're concerned about besides protections,
in terms of who could access this, and I'm sure that would be
worked out, but there is one gap or one area in the law, in the ad-
verse action data bank, and that is that it says that all final ad-
verse actions must be submitted to the data bank.

But what it says also is that a settlement that involved no find-
ings of liability does not have to be included. In other words, a set-
tlement that has no findings of a liability is not considered to be
a final adverse action and would not have to be in the data bank.

So the case I described earlier where you have a voluntary with-
drawal—somebody gets nervous, they think they're going to end up
being convicted of something, they voluntarily withdraw from Med-
icaid—their names would not be in this data bank.

The one thing I do want to say about the TIN, and this is the
other part of the Kennedy-Kassebaum Act, is that it addresses an-
other type of number, and it's called a UHI, a unique health identi-
fier, and that’s under the administrative simplification section of
the act.

And it says that all patients, providers and all different other
types of billing entities would have this number.

We think that number really gets much closer to what you would
probably need to be able to have the adverse action data bank
work. So you’d have to reconcile the requirement for a TIN that’s
currently in the data bank section and instead maybe replace it
with the UHI.

The one big problem with the UHI is that that is going to take
quite a while for it to be implemented. So it's several years down
the road we think before every provider has that number and is
using it in billing all the different programs.

Theoretically, it’s taking us much closer, but there are still a lot
of challenges ahead.

Mr. GREEN. Thank you, Mr. Chairman.

Mr. SHAYS. I thank the gentleman. I'd like to just be clear on a
few general issues. One is I'm having a hard time sorting out—I
mean, the more I think about it the harder I am trying to sort it
out.

And that is that we’re not just dealing with 50 plus State agen-
cies and territories, obviously, but we're dealing with the contrac-
tors, say, for Medicaid and Medicare as well. When you have a
number, who gives you the number?

Ms. ARONOVITZ. It’s a very complex story. And, in fact, there are
a lot of different numbers. There are, actually, about six or seven
different efforts to try to make numbers more uniform. Three deal
with Medicare, and some of them I talked about.

Maybe, if I could, just go through some of these, you could see
how difficult it is to try to get to a “uniform” or a unique identifier.

In Medicare, there would be a PIN, a Provider Identification
Number, for each specific carrier, and then there was a separate
billing number.

Mr. SHAYS. By carrier, you mean the person paying the bill?
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Ms. ArRoNOVITZ. Right. In Medicare, each carrier issued a sepa-
rate PIN, and it was easy to get multiple billing numbers. It was
easy to get these numbers. After COBRA 85—

Mr. SHAYS. Let me just tell you I don’t need a history.

Ms. ARONOVITZ. OK.

Mr. SHAYS. Tell me right now what the process is.

Ms. ArRoNOVITZ. The process would be that every 1 of the 50
States in Medicaid could still use their own system for giving a pro-
vider a Medicaid number.

Mr. SHAYS. So the States give the number?

Ms. ARONOVITZ. In Medicaid, the States would give the numbers.

Mr. SHays. OK.

Ms. ARONOVITZ. Now, in Medicare, the UPIN is the effort that’s
most underway, except that with the Medicare Transaction System,
we're headed toward the National Provider Identifier, which will
probably take the place of the UPIN, and it will incorporate a lot
more types of providers. I know this is very complicated.

Mr. SHAYS. I'm a reasonable man.

Ms. AroNoviTZ. Well, it’s very interesting, because when people
talk about wanting a uniform provider number, it sounds so sim-
ple, but there are quite a lot of

Mr. SHAys. First off, just tell me who gives the numbers. I'll
start from that.

Ms. AroNoviTZ. OK.

Mr. SHAYS. The States give the Medicaid numbers?

Ms. ARONOVITZ. Right. And in Medicare, the——

Mr. SHAys. The contractors?

Ms. ARONOVITZ. The contractors, right.

Mr. SHAYS. OK. And how many contractors are we talking about?
I don’t mind if you want to turn to either side here, because I really
want to nail this down a bit.

Ms. ALLEN. I believe there are 70 carriers and intermediaries
now. But again, under MTS, there is an attempt to consolidate that
and to establish a single UPIN or the—

Ms. ArRONOVITZ. NPI.

Ms. ALLEN [continuing]. NPI that one can use for all of their bill-
ing.

Ms. ARONOVITZ. Right, for part A and part B, for all the carriers,
for the whole Medicare Program.

Mr. SHAYS. In our legislation, we’re directing the Secretary to
work toward a unified number.

Ms. ARONOVITZ. Right.

Mr. SHAYS. But I'm really trying to get a handle on whose toes
we step on in terms of that process. For instance, I'd love to know
how long it took us to do, but we got this out of the computer. This
is the exclusionary list, and frankly, it’s quite impressive.

I mean, we, basically, put together a book, but having done that,
P'm not quite sure how helpful it is. I'm trying to get a handle on
that, but it just seems to me that you should need a number to do
business in Medicare and Medicaid and CHAMPUS.

And it would strike me that it should be, ideally, one number.

Ms. ArRONOVITZ. Right.
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Mr. SHAYS. And then the question is who gives the number. We
have to, Republicans and Democrats, have to realize that when we
do certain things, we can’t have it both ways.

We do want local governments and State governments. We, the
majority party, want local and State governments to run programs
as best as possible.

But we now established a Federal law establishing health care
fraud as a Federal offense, an all-payer, public and private. That’s
what we’ve done.

So we're having the Federal Government step in, and obviously,
it’s our money. So we're trying to see how this marries, but it
seems to me that you should get one number. And if you don’t have
a number, you don’t do business.

Ms. ARONOVITZ. In the act, in this new act, the UHI, the Unique
Health Identifier, I think really gets to your concern.

It’s going to, hopefully, cover all different types of providers and
people who participate in all different types of programs. Right
now, it’s in its early stages. The bill just passed.

There is a lot of work that needs to be done. We're way off, but
I think that will get to, ultimately, where I think you're headed.

Mr. SHAYS. One of the things that didn't get in the legislation
was that we wanted to hold liable the contractors and those that
authorize the payment for someone who was on the list. I mean,
if they didn’t check the list, then they paid it out. That’s one prob-
lem.

One problem is where you’re on the list and you’re still getting
paid. That’s an absurdity.

Ms. ARONOVITZ. Right.

Mr. SHAYS. But then there are other people who should be on the
list, and the process takes too long. And then there are people who
are on that list but have another number, and they’re just actively
playing another program. So I guess we got a ways to go.

Ms. AroNoviTz. Right. I think HCFA is here. They're eminently
qualified to talk about the Medicare numbers and all that, but I
think, really, the UHI I think is getting closer than we've been be-
fore, at least theoretically.

Mr. SHAYS. But we're, potentially, talking about lots of doctors.

Ms. ARONOVITZ. Absolutely.

Mr. SHAYS. And hospitals and nurses and so on.

Ms. ARONOVITZ. Right.

Mr. SHAYS. Some of whom have done outrageous things.

Ms. ARONOVITZ. Right.

Mr. SHAYS. And we have some who have defrauded the system
for millions and millions of dollars. So there is a gigantic incentive
to not only get closer but to get closer a lot sooner than we have.

Ms. ARONOVITZ. Absolutely.

Mr. SHAYS. And this is an effort that we want to work with you
and both sides of the aisle, because it’s just a win for all of us, if
we can.

I'm going to defer my other questions for other witnesses, but let
me just ask both of your colleagues what would you add to that list
of three that we have so far?

Mr. FERSCHL. I think that that would pretty well cover it. I think
those are the three——
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Mr. SHAYS. Were you tempted to suggest another one, I mean,
if you had a fourth or fifth? I won’t say that you’re replacing her
one, two, or three.

Mr. FERsSCHL. Offhand, nothing comes to mind.

Mr. SHAYS. Ms. Allen.

Ms. ALLEN. Likewise, none off the top of my head, sir.

Mr. SHAYS. OK. Do any of the Members have followup questions
before we get to the next panel?

[No response.]

Mr. SHAYS. We thank you very much. Our next panel is June
Gibbs Brown, the inspector general of the Department of Health
and Human Services, and then Judy Berek, the senior advisor, pro-
gram integrity for Health Care Financing Administration, HCFA.

We'll go first with June Gibbs Brown. And I'd ask you both to
remain standing. If you'd please raise your right hands. We swear
in all our witnesses, including Members of Congress.

[Witnesses sworn.]

Mr. SHAys. For the record, both witnesses have responded in the
affirmative. I think, Ms. Brown, we’ll begin with you.

We have the 5-minute rule, but it’s important that you make
your testimony as you want to, and so we’ll let you go over.

STATEMENTS OF JUNE GIBBS BROWN, INSPECTOR GENERAL,
DEPARTMENT OF HEALTH AND HUMAN SERVICES; AND
JUDY BEREK, SENIOR ADVISOR, PROGRAM INTEGRITY,
HEALTH CARE FINANCING ADMINISTRATION

Ms. BROWN. Thank you, Mr. Chairman, and members of the sub-
committee. I'm June Gibbs Brown, inspector general of the U.S.
Department of Health and Human Services.

My written testimony addresses your specific questions about the
length of time it takes to exclude those providers from Medicare
that States have already excluded from Medicaid, the form and
usefulness of information provided to the States on exclusion cases,
and the effectiveness of the permissive exclusions.

Over the years, the OIG has made substantial progress with re-
g(ai\rd to the exclusion process, but we recognize that more is need-
ed.

We expect to exclude about 1,500 providers by the end of this fis-
cal year. As of July 31, we had implemented 1,237 exclusions of
which 463 were mandatory and 774 were permissive.

Despite a 50-percent reduction in our investigative staff since
1992, the OIG implemented an average of 1,200 new exclusions an-
nually, and fewer than 1 percent of these OIG-imposed exclusions
have ever been overturned on appeal.

When I became inspector general at the end of 1993, I deter-
mined to improve the exclusion process. One of the first things I
did was to rescind an earlier directive to suspend the screening and
processing of certain categories of exclusion leads.

That directive had been issued because of the budget constraints
that limited the OIG’s ability to act in the area.

I also set goals to improve the methods by which we report exclu-
sion actions to governmental and private entities and to the public.
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The reporting mechanisms are important because once the OIG
excludes a provider, the key to enforcing the exclusion is good com-
munication.

My written testimony describes the many types of hard copy and
electronic notices and listings the OIG routinely provides within
the health care payer network.

In addition, lists of excluded individuals and entities are avail-
able to governmental agencies and the general public on the
Internet. Information on how to access the World Wide Web site is
attached to my written testimony.

I also asked my staff to step up their educational outreach to re-
porting entities on the type of documentation we need in order to
take action on a case at a national level.

For example, the OIG staff recently participated in an annual
conference of the National Association of Surveillance Officials and
conducted extensive sanction training for Medicare contractors in
the New York and Boston regions.

My staff met with GAO representatives on several occasions in
recent weeks to discuss their observations and recommendations,
and we are in general agreement with them.

We are giving priority attention to GAO’s concern about tracking
incoming exclusion leads, and we now maintain a data base of in-
coming referrals.

The OIG’s past procedures evolved out of a complex operational
environment in which exclusion leads not only from the State Med-
icaid agencies but from many other sources in each of the 50 States
flow into eight OIG field offices.

I have with me a chart that illustrates the work flow. The leads
referred to the OIG field offices are screened against Federal exclu-
sion criteria, documented, and transmitted to OIG headquarters for
appropriate action.

Sometimes, we do not receive the necessary documents from
State agencies. There are delays in formal court proceedings, or the
OIG cannot act on leads because the State authorities have not
taken the final action.

Mr. SHAYS. This is your chart?

Ms. BROWN. Yes.

Mr. SHAYS. Are we to make an assumption that each block is a
contact with your office? I mean, frankly, this isn’t as clear to me
as it may be to some other Members.

Ms. BROWN. All right. In most States

Mr. SHAYS. I see these blocks just floating, and do they all di-
rectly report to——

Ms. BROWN. We get input from any and all of these.

Mr. SHAYS. OK.

Ms. BROWN. Some States don’t have all of them. Many States do;
also the territories. But all of these entities, and there may be
some we’ve missed, can forward these leads.

Mr. SHAYS. OK.

Ms. BROWN. Sometimes what they give us is just a piece of paper
saying somebody was convicted. We can’t act on that. We have to
have the actual documentation from the courts.

We need to follow certain criteria; and some of these entities are
very unresponsive when we try to get back to them. Where we've
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just had a piece of paper and we can’t get additional information,
sometimes the lead is discarded.

GAO pointed out to me that they couldn’t track these, and I im-
mediately put in a system where we have a data base.

Now all leads, when they come in, no matter how inadequately
supported, are immediately put on that data base so we have a
tracking system to certify that the proper things are being done.

Mr. SHAYS. Now, the bottom line of this chart is just these are
examples of some of the groups that you may have contact with;
i.e., leads that you then have to followup on?

Ms. BROWN. That’s right.

Mr. SHAYS. OK.

Ms. BROWN. And that’s true in all of the States and the terri-
tories. So it isn’t a matter of just going out to one entity in each
State and giving training. This is a very expansive process that we
have to go through.

In May of this year, we got our 1996 budget. At that point we
began implementing a strategy we developed to shore up our effec-
tiveness on exclusions.

The initiative, called Project WEED, will increase the number
and quality of exclusion cases being developed by our field offices.

The project ensures through staff training and improved guide-
lines that the documents necessary to process these cases are gath-
ered and developed as quickly as possible.

Eight senior program analysts in our investigative field offices
are assigned to the project. They underwent intensive sanction
training in July and, during July and August, identified over 900
potential exclusions that had not been forwarded to our office.

Research on these leads is ongoing. Eleven additional personnel
are scheduled to receive this training the week of September 9.

These steps are in harmony with the GAO recommendations and
flgehp resolve shortcomings in the system that we had also identi-
ied.

The recent passage and signing of the Health Insurance Port-
ability and Accountability Act of 1996 provides more resources and
stronger authorities for the OIG. I believe we are now in a position
to make greater progress in excluding bad providers.

We appreciate your continued interest in administrative sanc-
tions and welcome your support in helping us make improvements.

This completes my oral testimony, and I'm happy to answer your
questions.

[The prepared statement of Ms. Brown follows:]
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Testimony of
June Gibbs Brown, Inspector General
Department of Health and Human Services

Good Moming, Mr. Chairman and members of the Subcommittee. [ am June Gibbs Brown,
Inspector General of the U.S. Department of Health and Human Services. [ ampleased to be here
because, for the first time in several years, the OIG is in a position to deal effectively with Medicaid
exclusion leads. My testimony will address your questions -- specifically, the length of time it takes
to exclude providers from Medicare that States have already excluded from Medicaid; the form and

usefulness of information provided to States on exclusion cases; and the effectiveness of permissive
exclusions.

I would like to state at the outset that many of the problems cited by GAO are valid despite the
progress we have made in this area. The OIG expects to exclude about 1,500 providers by the end of
this fiscal year. As of July 31, we had implemented 1,237 exclusions, of which 463 were mandatory
and 774 were permissive. We are proud of the fact that fewer than one percent of OIG-imposed
exclusions have ever been overturned on appeal.

My staff and I met with GAO representatives on several occasions in recent weeks to discuss their
observations and recommendations, and we are in general agreement with them. In May of this year
when we got our Fiscal Year 1996 budget, we began implementing a program to shore up our
effectiveness on exclusions. We call it Project WEED. In addition, the OIG field offices now
maintain a data base on all incoming exclusion leads. We developed Project Weed last November as
a strategy to deal with exclusion leads. We began implementation shortly after our funding
stabilized. I will explain more about this project later in my testimony.

Support from the Congress

Since your June 1995 hearing on administrative sanctions, your staff and ours have met on several
occasions to develop proposals to enhance our ability to get dishonest providers out of the programs.
These proposals were reflected in the bills you sponsored along with Congressman Schiff. We
particularly urge you to continue to pursue the provision requiring Medicare contractors and State
Medicaid agencies to be fiscally liable for payments they make to excluded providers. I would also
like to mention that we met with Congressman Towns’ staff and appreciate his support on these
issues as well.

The recent passage and signing of the Health Insurance Portability and Accountability Act of 1996
(Public Law 104-191) provides more resources and stronger authorities for the OIG. Therefore, we
are now in a position to make greater progress in excluding bad providers and in precluding
inappropriate payment to them.

Housc Committee on Government Reform and Oversight
Quh ittee on Human R and Interg 1
Christopher Shays, Chai September 5, 1996
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The Operational Environment

I would like to describe the operational environment in which exclusion leads are processed and
some of the challenges we face. We are giving priority attention to GAO’s concern about tracking
incoming exclusion leads. The current lack of uniformity evolved out of a complex operational
environment in which exclusion leads, not only from the State Medicaid agencies, but from many
other sources in each of the 50 States, flow into 8 OIG field offices. The staff time available to
develop these leads has been minimal at best; and, at one point in the past, work on certain
permissive exclusion leads had to be suspended. -

Budget constraints in 1992, prior to my appointment, caused the OIG to reevaluate priorities.
Limited funding caused the office to realign field office configurations, removing the OIG presence
from some States. At that time, the OIG reviewed the exclusion authorities and decided that OIG
resources could be put to better use by not acting on cases where State licensing boards or other
Federal/State health care programs had already revoked or suspended licenses or participation
privileges and the practitioner continued to live in the State that took the action. The OIG believed
the State action protected patients since unlicensed physicians could not treat Medicare or Medicaid
patients.

When I became Inspector General in November 1993, I rescinded that directive and ordered that all
categories of exclusion leads be screened and processed. We also began expanding the methods by
which we report exclusion actions to governmental and private entities and the public. For example,
exclusion listings are now available on the Internet. I also asked my staff to increase educational
outreach to reporting entities on the type of documentation we need in order to take action on a case
at the national level.

Some recent outreach examples include participation in the Twelfth Annual Conference of the
National Association of Surveillance Officials and presentations before the New Mexico Medicaid
Fraud Control Unit training conference, a joint endeavor across the Medicaid program agencies
within that State, as well as extensive sanction training conducted in the New York and Boston
regional offices for all Medicare contractors within their jurisdiction.

At present, for each of the 50 States and U.S. Territories, there are individual State agencies
overseeing the Medicaid programs, separate Medicaid Fraud Control Units, multiple Medicare
contractors processing claims for services provided to Part A and Part B beneficiaries and railroad
retirees, Medicare Fraud Control Units, multiple licensing boards, titles V and XX State agencies, as
well as Federal and State health care agencies too numerous to categorize. All of these agencies
funnel conviction, disciplinary and "lead" information into our field offices. Attached is a chart
showing the flow of these multi-source leads through our field offices for development and then into
headquarters for appropriate action.

Although there are newer technologies, such as accessible databases, that enable the Federal and
State health care agencies and the public and private sectors to communicate in a faster and more
meaningful fashion, the problem still remains that many agencies and entities are reporting to our
office in traditional and less efficient ways.

House C ittee on Gov: Reform and Oversight
Subcommittee on Human R and Interg | Affairs
Christopher Shays, Chai September 5, 1996
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[ want to emphasize that the OIG has always pursued quality of care cases. Where the patient
population was subject to known jeopardy, OIG policy has been to take whatever action is within its
scope of authority to bar providers from national programs.

The scope of authority for licensing board actions and other State and Federal program actions
(section 1128(b)(4) and (b)(5)) is a key element here. The OIG sometimes cannot act upon referrals
because disciplinary actions taken by licensing authorities or other Federal ot State agencies may not
meet Federal statutory requirements. That is why the OIG treats such reports from other sources as
“leads” for potential action. Once it is established that these leads have merit and the potential exists
for exclusions to be substantiated, then our field offices are able to act upon the information.

The OIG does not have the authority to act on a national level on a "moral turpitude" finding by the
State, on a practitioner's failure to renew his or her license, or on items that are not related to the
delivery of a health care item or service, like spousal abuse, vehicular manslaughter,
drunken-driving, or failure to make child support payments. Thus, not every referral made to our
offices is actionable by the OIG.

This office can act upon violations involving professional performance, professional competence, or
financial integrity. However, even when the State’s actions do meet our criteria by being related to
professional performance, professional competence, or financial integrity, there may be other reasons
why we cannot take an exclusion action. For instance, we may only exclude an individual or entity
that has been suspended or excluded from participation, or “otherwise sanctioned” in a final action in
which the State took a disciplinary action. Interim actions such as probation, fines, or continuing
education do not equate to final actions if the subject can continue to practice medicine while
meeting the State’s restrictions.

The OIG retains the discretionary ability to act upon these cases under the authorities contained in
sections 1128(b)(6) and 1156 of the Social Security Act. However, both of these procedures are
extremely prolonged and labor intensive. The OIG has devoted the necessary resources to such
cases, particularly if they affect quality of care; and they are very time consuming and expensive.
Let me give you one example.

u In February 1992, the OIG excluded a California oncologist for 10 years under section
1128(b)(6)(B) because the OIG determined that he had rendered over 3,900 excessive,
substandard, unnecessary, and potentially risky services to seven Medicare beneficiaries over
a six-year period of time. Subsequent to that exclusion, the peer review organization (PRO)
submitted two separate recommendations that this same doctor be excluded under section
1156 because he had failed to comply substantially with his obligations in the care of six
Medicare beneficiaries with 10 hospital admissions. This care was found to have included,
among other violations, inappropriate blood transfusion, inappropriate treatment for sepsis,
and failure to detect the development of a decubitus ulcer while the patient was under
medical care during a prolonged hospitalization. In August 1992, the OIG acted on the
PRO’s recommendation and excluded the doctor for another 10 years to run concurrently
with the first exclusion. After a lengthy and extremely costly hearing, the administrative faw
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judge upheld the OIG's exclusion actions and determined that the exclusion should be
permanent,

Although the State licensing authority and various payer agencies had been investigating this
physician for many years without successful result, the OIG took the lead in implementing
disciplinary action. However, once the exclusion was in place, the licensing board did
revoke the doctor's license. Then it stayed the revocation and put the license on probation.
The stay has since been lifted but if the OIG had not devoted its investigative power,
resources, and financial backing to excluding this physician, the Medicare/Medicaid patient
population would have continued to be at grave risk during the four years that the licensing
board took to get to an exclusionable point in its process.

Communication--The Key to Success

When an exclusion is imposed, the OIG makes every effort to publicize it. We send individual
notification letters with the subject's personal identifier information (i.e., social security number, date
of birth, unique physician identification number (UPIN), program provider number, license number,
etc.) to all of the State agencies, Medicare contractors, licensing board, and any known employer in
the State where the subject practices medicine. We also send copies of the exclusion notice to the
subject's attorney (if known), the Public Health Service, Department of Justice, U.S. Attomey, and
any peer review organization that may be deemed appropriate.

Monthly, we notify payer agencies of the exclusions being implemented; specific notice is provided
to the Health Care Financing Administration (HCFA) for its use in notifying all Medicare and
Medicaid agencies via its monthly listing (HCFA Publication 69). In order to protect beneficiaries
from financial liability, the Medicare contractors notify the beneficiaries when claims are submitted
for services rendered by an excluded party. The contractor will pay the first claim submitted by the
beneficiary and inform the beneficiary that no more services are reimbursable because of the
provider's exclusion status.

We also notify payer agencies administering the Block Grants to States for Social Services (title XX)
and Maternal and Child Health Service Block Grants (title V) and send a separate notice to the
Federation of State Medical Boards; Office of Civilian Health and Medical Program of the
Uniformed Services, Department of Labor, Social Security Administration, Veterans Affairs, and
General Services Administration (GSA).

The Federal Debarment List (which precludes excluded providers from participating in
Government-wide procurement and non-procurement contracts) is updated through exclusion
information that the OIG provides to the GSA. It does not include identification numbers.

The OIG notifies the general public of exclusion actions through the Federal Register which is
available in hard copy and through the Internet. In addition, cumulative reports of all exclusions in
effect are published approximately twice a year and are routinely released to recipients of the HCFA
monthly reports (Publication 69), payer agencies, and on a request-specific basis, to all other
interested parties. We remove providers from the cumulative list only if and when they are
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reinstated. Since its last printing in February 1996, the OIG has distributed more than 750 hard
copies and released more than 330 diskettes containing the cumulative sanction report. These copies
are in addition to the routine distribution that HCFA makes to all of the Medicare contractors and
each of the Medicaid State agencies.

Since early 1996, the cumulative sanction report has been provided on IGnet which is an internet
resource of more than 60 Federal Offices of Inspector General. IGnet also gives the public access to
the OIG's audit, inspection, semi-annual reports, and other related documents. The user can
download the cumulative report as a database file that can be sorted or as a desktop published file
that looks like the printed version and is selectively printable. Recently, we added the ‘update™
exclusion information published monthly in the Federal Register to the same IGnet site. Thus, IGnet
contains the names of all of the OIG exclusions currently in effect and is available to anyone with
World Wide Web access. Information about accessing this Web page is attached.

Although many users are beginning to go directly to the internet for exclusion data, the OIG also
receives and responds to calls originating from the general public, Medicare contractors and State
fiscal agents, other Federal and State agencies, credentialing agencies, licensing boards, HMOs,
hospitals, and other members of the health care industry. For the first six months of this fiscal year,
the OIG responded to 11,317 written requests and 3,640 telephone requests for exclusion
information on specific health care providers, mostly medical doctors. We project that more than
25,000 responses to requests will be made before the end of this fiscal year.

There are various other databases and methods for reporting many types of disciplinary or
malpractice actions involving a multitude of health care providers. These include the Federation of
State Medical Boards Data Bank, the National Practitioner Data Bank, and certain requirements of
the Joint Commission on the Accreditation of Healthcare Organizations. The OIG has been working
with the Public Health Service and the Health Care Financing Administration to have exclusion data
input to the National Practitioner Data Bank so hospitals and licensing boards, in the course of
conducting their required responsibilities and routine business, can obtain the current exclusion
status of all physicians and dentists in the United States.

Pursuant to the Health Care Quality Improvement Act of 1986, The National Practitioner Data Bank
collects information on physicians and dentists concerning malpractice payments, clinical privilege
actions, and adverse licensure actions taken by hospitals, insurance companies, licensing boards, and
professional societies. This information is then available to all hospitals, licensing boards, and
professional societies. If the Medicare provider information is included in the files, OIG sanction
information will reach the desired audience and substantially cut down on the number of excluded
practitioners who continue to receive inappropriate program payment through hospital cost reports
because hospitals are required by law to query all new employees and all current employees on a
biannual basis. An interagency agreement is in final clearance, and we expect that the exclusion
information will become available to data bank users in Fiscal Year 1997.

While the existing databases are helpful tools, there has been no comprehensive database for the
mandatory reporting of "final adverse actions" such as criminal convictions, civil judgements,
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settlements, administrative exclusions, and disciplinary actions imposed against health care
providers.

The new Adverse Action Data Bank to be established under the Health Insurance Portability and
Accountability Act of 1996 will facilitate broader communication across the entire spectrum of
public and private health care organizations. It authorizes the collection and dissemination of
information on any final adverse action taken against any health care provider, supplier, or
practitioner. In conjunction with the Department of Justice, the OIG is charged with overseeing this
endeavor. We will be a prime contributor to and user of this data bank, while overseeing its
structure, procedures, and regulations.

Further, the OIG has been working with the National Registry, which is the HCFA contractor
responsible for maintaining the Medicare files on the Unique Physician Identification Number
(UPIN), to update its historical exclusion data base to include the UPIN with the subject's personal
identifier information. Once assigned, that number is carried on all exclusion notification letters sent
to payer agencies and Medicare contractors and is included on all OIG sanction reports. Including
these numbers allows the Medicare contractors to more readily identify excluded physicians and
lessens the chance that physicians who move from State to State or who use more than one provider
number (e.g., group numbers and/or multiple location numbers) can obtain Medicare reimbursement.

We look forward to the day that HCFA assigns unique identification numbers for all health care
providers. The availability of such information should make all our jobs easier by broadening the
scope of the notification process and by substantially reducing the opportunities for inappropriate
program payments and recidivism.

We are convinced that this level of communication has a far-reaching effect on excluded providers.
It tells payer agencies that all program reimbursement must cease; it alerts employers that the subject
has been shown to be untrustworthy and has a history of disciplinary actions; it puts third party
payers and licensing board authorities on notice that a sanction has been imposed and the reasons for
it; and, it provides an opportunity for the ongoing exchange of information between Federal, State,
and private components dedicated to policing the health care industry. Public Law 104-191 now
requires unique numbers for all providers and will allow for a more manageable, efficient, and
effective system.

Coordination with the Congress

The OIG testifies before this subcommittee regularly and has made recommendations for the
development of a uniform provider agreement, for the use of unique physician identification
numbers, and for extending the scope and penalties of the exclusion process itself.

Mr. Chairman, you and Congressman Schiff, your subcommittee, and the full committee supported
our proposal to have the Medicare contractors and Medicaid State agencies made liable for and
restoring any inappropriately spent program funds that were caused by their failure to implement
exclusions timely and accurately. We thank you for that, and we continue to believe that unless

House C ittee on Go Reform and Oversight
Subcommittee on Human R and Interg I Affairs
Christopher Shays, Chai S ber 5, 1996

Page 6



40

these agencies are made financially liable for their mistakes, there is little incentive for doing the job
properly. We ask for your continued support in this endeavor.

We are pleased that many of our recommendations on the application of certain health anti-fraud and
abuse sanctions have been considered and included in recent statutory changes. Such changes
include expanding sanction authorities to cover all Federal health care plans and establishing
statutory authority for minimum periods of exclusion for certain individuals and entities subject to
permissive exclusion from Medicare and the State health care programs.

Project WEED

Finally, I would like to describe an initiative | mentioned earlier. We developed Project WEED last
November to increase the number and quality of exclusion cases being developed by our field
offices. After our budget stabilized, we began this endeavor to ensure that we do the best we can
with available resources. The project ensures, through staff training and improved guidelines, that
the documents and information necessary to process these cases are being gathered and developed in
a timely, consistent, and effective manner.

Eight senior program analysts in our investigations field offices are assigned to the project. Sanction
training and an overview of the project goals were provided to the analysts in July. During July and
August this team identified over 900 potential mandatory sanctions that had not been forwarded to
our office. These leads are currently being pursued. Eleven additional personnel are scheduled to
receive extensive sanctions training the week of September 9, 1996.

We know that it is important that the OIG have continuity in the exclusion process. It is also
important that the States provide the OIG with the information necessary to make an appropriate
exclusion decision. We have learned through our exclusion experience that inconsistencies have
developed. This information was also documented in the GAO review. Through the Project Weed
initiative, we will resolve the inconsistencies by proper and timely OIG staff training. In addition,
we are initiating an outreach effort to State Medicaid agencies to ensure that all required information
is forwarded to the OIG.

Tharks to the recently enacted Health Insurance Portability and Accountability Act of 1996, we are
fully confident about the future. This new law provides additional budget and manpower allocations
to the OIG, strengthens our existing exclusion authorities, requires unique provider numbers, and
expands our abilities to impact other Federal, State, and local health care programs.

Attached for the record is general information about available sanction authorities and the exclusion
process.
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Administrative Sanctions
Authorities and General Information

Sanction Authorities

Title XTI of the Social Security Act provides a wide range of authorities to exclude individuals and
entities from participating in the Medicare, Medicaid, Maternal and Child Health Services Block
Grant and Block Grants to States for Social Services programs (titles XVIII, XIX, V and XX of the
Act respectively). By exercising the exclusion authorities, the OIG helps fulfill the Secretary's
primary obligation to protect the health and safety of patients receiving care as well as to protect the
fiscal integrity of the programs.

The Secretary has delegated 42 administrative authorities to the OIG . The most significant in terms
of priority and workload are found in section 1128(a) of the Act which sets forth mandated
enforcement provisions and are closely allied with the criminal provisions of the law. This section
requires the OIG to exclude any individuals or entities for a minimum period of 5 years if they are
convicted of a program-related crime or of any type of patient abuse or neglect.

The recently signed Health Insurance Portability and Accountability Act of 1996 (Public Law
104-191) expands this mandatory provision to include all felony convictions related to health care
fraud in any program operated or financed by any Federal, State and local government agency or any
felony conviction related to controlled substances.

This new law also provided authority to exclude individuals with ownership or control interest in
excluded entities. In contrast, sections 1128A and 1128(b) of the Act permit, rather than require, the
exclusion of individuals or entities if the OIG determines the action to be warranted. At its
discretion, the OIG takes permissive exclusion actions on misdemeanor convictions for non-HHS
health care violations like fraud, theft, financial misconduct; for controlled substance violations; for
license suspensions and revocations; for sanctions imposed by other health agencies; for the
rendering excessive or unnecessary services; and, for entities owned or operated by excluded
individuals.

Coupled with our mandatory exclusion authorities are the Civil Monetary Penalty Law (CMPL)
provisions which allow the OIG to administratively impose penalties on persons who make false or
improper claims for payments under the Medicare, Medicaid, and other State health care programs.
In the past we have has the authority to impose a CMP of "not more than $2,000", an assessment of
"not more than twice the amount claimed" for each item or service presented as false or improper
claims, and impose a permissive exclusion of the provider from program participation.

The Health Insurance Portability and Accountability Act of 1996 extends the current CMP authority
to all Federal health care programs and provides for penalties of up to $10,000 per line item or
service, three times the amount of each false claim, and $10,000 for each day a prohibited
relationship occurs.

Further, the OIG can exclude health care providers and practitioners who have defrauded or abused
the programs or its beneficiaries. The OIG may also exclude based on a recommendation received
from a peer review organization because an individual or entity failed to meet their legal obligations
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to provide only care that is medicaily necessary, meeting professionally recognized standards, and is
properly documented. The new law removed an earlier requirement for a finding of unwillingness or
inability to comply with the provider's obligations, raised the monetary penalty amount to $10,000
per violation, and established a minimum one-year period of exclusion.

Finally, the OIG can exclude health care providers who have failed to repay or to enter into an
agreement to repay a health education assistance loan. These exclusions are mandatory under section
1892, and the OIG couples that mandatory authority with section 1128(b)(14) to ensure that the

exclusion extends to the other programs. These exclusions remain in effect until the debts are
completely repaid.

In FY 1995, the OIG obtained more than $296 million in civil monetary and false claim act penalties
and assessments and implemented 1,478 administrative exclusions. Of these, 504 were section
1128(a) mandatory exclusions, with the remaining 974 resulting from the permissive authorities
delegated under the various provisions of section 1128(b) of the Social Security Act.

Despite disruptions in workflow caused by both Federal furloughs during FY 1996, the OIG expects
to implement about 1,500 exclusions by the end of this fiscal year. As of July 31, 1996, we had
implemented 1,237 exclusions, of which 463 were mandatory and 774 were permissive.

Alternatives to Exclusions

As an alternative to excluding an individual or entity from program participation, the OIG may
impose a number of civil monetary penaties for a variety of fraud or abuse violations including
fraud, billing or charging violations, patient and beneficiary protection issues, circumvention of
regulatory requirements, patient "dumping”, physician protection, and improper disclosure of
information.

The OIG or Department of Justice may determine that a case cannot be easily prosecuted and that the
taxpayers are betier served by settling the case rather than expending the OIG's limited resources to
further investigate it. When a decision is made to settle a case with a monetary penalty, various
safeguards are included in the settlement agreement. Since most of the settiements involve payments
over a period of time, the safeguards include not discharging the debt if the individual files for
bankruptcy, excluding the individual or entity if they default on the settlement, and recently, if the
settlement is with an entity, establishing and maintaining a voluntary compliance program.

Compliance programs are designed to prevent the recurrence of the improper billing practices that
prompted the civil monetary penalty settlement. Corporate compliance programs are quite specific
in terms of actions a company must take to remain in the Medicare and Medicaid programs. The
OIG institutes appropriate safeguards, and sharply reduces the likelihood for continued improper
activity before deciding to enter into a compliance agreement, rather than to exclude. Currently, there
are approximately 40 to 50 compliance plans in effect; and it is anticipated that, with the tremendous
reception that this program has been given by the health care industry, the caseload will more than
double in the next fiscal year.




43

Effect of an Exclusion

Once an exclusion takes effect, program payment may not be made for items or services furnished,
ordered, or prescribed by the excluded individual or entity. Additionally, no Federal or State health
care program funds can be used to pay any salary or fringe benefits, including administrative or
management services, related to the delivery of a health care item or service rendered to a program
patient by an excluded individual or entity.

The OIG may exclude any health care entity (such as a hospital or clinical laboratory) if an excluded
individual has a direct or indirect ownership or control interest of 5 percent or more in it, or is an
officer, director, agent, or managing employee of that entity. This is true whether or not the excluded
persons are compensated for their services. Violating this prohibition could result in criminal
prosecution by the Department of Justice, and/or the imposition of civil monetary penalties against
the excluded individual/entity or the employer by the OIG. (Note: Emergency items or services,
under certain conditions, may be paid for by Medicare.)

The exclusion notice to the subject defines the effect of the exclusion and the subject's appeal rights.
If the exclusion was taken under the Civil Monetary Penalty Law authorities or because of kickback
violations, the excluded party may request a hearing before an Administrative Law Judge (ALJ) and
receive a decision before the OIG implements the exclusion. In all other cases, the exclusion is in
effect while awaiting the hearing and its outcome. Appeals of ALJ decisions are decided by the
Departmental Appeals Board. The subject may then appeal the administrative decision to the district
court. Very significantly, less than 0.34 percent of all OIG-implemented exclusions have been
reversed on appeal.

The OIG is required to give government-wide effect to all exclusions it imposes. The Federal
Acquisition Streamlining Act of 1994 mandates and expands the government-wide effect of all
debarments, suspensions, and other exclusionary actions to Federal procurement, as well as
non-procurement programs. Thus, all OIG imposed exclusions must be effectuated not only for all
Departmental programs, but also for all other Executive Branch procurement and non-procurement
programs and activities. This means, for example, that a health care provider excluded from
Medicare, Medicaid, and other State health care programs will be unable to continue participating in
the Civilian Health and Medical Program of the Uniformed Services (CHAMPUS) program
administered by the Department of Defense or in the Federal Employee Health Benefits Program
administered by the Office of Personnel Management.

Reinstatement to the Programs

Reinstatement to Medicare, Medicaid, and the other State health care programs is not an automatic
process. The exclusion notice issued to a health care provider specifies that, at the conclusion of the
period of exclusion, the provider has the right to apply for reinstatement under the provisions of the
statute and the regulations.

The OIG will terminate an exclusion and reinstate the provider only if we determine that, during the
period of exclusion, the subject has not committed an act for which a civil monetary penalty could be
assessed or has not committed an act which would result in an additional exclusion be imposed.
Further, the OIG must determine that there are reasonable assurances that the types of actions which
caused the original exclusion have not and will not recur.
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If the OIG determines that the subject's request for Medicare reinstatement should be approved, we
notify the subject and other appropriate parties including the Health Care Financing Administration,
Medicare contractors, and the State agencies. The State health care programs may reinstate the
subject into their programs upon receipt of the notice from the OIG, unless reinstatement is not
available under State law or the State health care program had established a longer period of
exclusion under its own authorities and procedures.
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Exclusion Notice Process

Individual
Notification
Letters'

National

Reports

Medicare carrier(s) Attorney, if known " MONTHLY
Medicare intermediary(s) Public Health Service? internet?
MetraHealth (RRB) Department of Justice? Federal Register
Medicaid State agencies U.S. Attorney? HCFA Pub-69

Title V State agency Peer Review Organizations® All payor agencies
Title XX State agency Office of Personnel Federation of State
Licensing board(s) Management Medical Boards
Employer, if known Federation of State

Podiatric Boards
Office of Civilian
Health & Medical
Program of the
Uniformed Services
Department of Labor
Social Security Admin.
Veterans Affairs
General Services Admin.
(Federal Debarment List)

CUMULATIVE
Internet®
Monthly recipients
Payor agencies

Public information
c¢: HCFA RO on request

Abbreviations:
RRB = Railroad Retirement Board
HCFA RO = Health Care Financing Administration Regional Office

Note: Exclusion data will be posted to the National Practitioner Data Bank beginning in FY 1997
and will be posted to the new Adverse Action Data Bank when it becomes operational.

In State(s) where subject known to be.
4f appropriate
*URL=http://www.sbaoniine.sba.gov/ignet/internal/hhs/invlisthtm
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Visit the OIG’s Exclusion List on the Web
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Mr. SHAYS. Thank you. I think we’ll go with you, Ms. Berek, and
then we’ll proceed to ask questions.

Ms. BEREK. Thank you. Mr. Chairman and members of the sub-
committee, I'm happy to appear before you today to discuss the im-
portant topic of the exclusion of fraudulent providers from Medi-
care and Medicaid.

As senior advisor to HCFA’s Administrator, Bruce Vladeck, I am
Fersgnally committed to preventing and minimizing health care

raud.

We have assumed a proactive approach in the fight against fraud
and abuse by attempting to end costly pay and chase methods.

Our goal is to pay right the first time, and the exclusion of fraud-
ulent providers is an integral part of that strategy.

The President was pleased to sign the Health Insurance Port-
ability and Accountability Act into law last month. By providing for
permanent funding and greater penalties, this will also strengthen
our hand in better targeting and prosecuting “bad apple” health
care providers who are bilking the system out of billions of dollars
from Medicare, Medicaid and private insurance.

We wish to thank the subcommittee members and all of the
many Members of Congress who worked successfully to pass this
legislation.

We view the Health Insurance Portability and Accountability Act
as a major breakthrough and note that it contains many of the
antifraud provisions that the administration has been seeking.

While the passage of this legislation is a major step forward in
our efforts to combat fraud and abuse, we have some suggestions
for improvements that would further strengthen our abilities.

The act creates an adverse action data bank to identify providers
that have either been sanctioned or excluded. However, this provi-
sion prohibits the inclusion of data on settlements in which no find-
ing of liability have been made.

Many adverse actions are the product of case settlements which
characteristically include no finding of liability. Therefore, the data
base will include only a fraction of the fraudulent providers and
will be much less effective.

In addition, the new law makes conviction of certain kinds of pro-
viders more difficult and requires advisory opinions which we
would also like to see corrected.

When HCFA, through its Medicare contractors or Medicaid State
agencies, discovers a potentially fraudulent solution, there are a
number of actions that might be taken—prepayment reviews, sus-
pension of payment, denial of payment, or referral to law enforce-
ment authorities and/or recovery of overpayments.

HCFA does not have the authority to remove fraudulent provid-
ers from Medicare and Medicaid. It is the HHS Office of the inspec-
tor general that has that authority, and HCFA refers cases to the
IG for investigation and followup.

Further, we cooperate with other law enforcement agencies, such
as the Medicaid Fraud Control Units, the Department of Justice,
the FBI, and U.S. attorney’s offices.

Once a provider has been excluded from Medicare or Medicaid,
the OIG informs us. We inform our contractors, the State agencies
and other State licensure agencies.
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All Medicare claims processes in States are expected to ensure
that excluded providers are not paid.

One of HCFA’s most promising initiatives in assisting in both the
detection of early action against fraudulent providers and in help-
ing with exclusion is the Fraud Investigation Data Base or what
we call the FID.

It is a Medicare case tracking system. Medicaid State agencies
and Medicaid Fraud Control Units now have access to the system,
and we are planning to add Medicaid data as well.

The FID disseminates information to and from law enforcement
agencies, Medicare, Medicaid agencies and contractors regarding
exclusion as well as identifying ongoing cases so that, in fact, the
payers will know that another payer is looking at this provider
while they’re being looked at.

One of the more difficult problems in achieving coordination of
excluded providers has been the lack of unique identifiers for each
provider.

Following two pilot efforts and after extensive national consulta-
tion with other public and private payers, HCFA is currently lead-
ing a joint Federal/State initiative to establish and maintain a com-
prehensive system of unique provider identifiers.

In the past, the issuance of billing numbers has been independ-
ently done by each payer. Under the National Provider Identifica-
tion System, one number, the NPI, will be used for all Medicare
billing and, hopefully, with the recent health care reform legisla-
tion, all payers, and that should improve the initiative. The use of
the National Provider Identification System will identify those pro-
viders who have been excluded from Medicare.

Further, as Medicaid and other Government programs adopt the
NPI, providers will no longer be able to hide their exclusion or
other adverse action from one program to another.

HCFA is in the process of developing a Medicare information sys-
tem which will, among other things, assist in our provider exclu-
sion.

MTS has been designed to consolidate all Medicare processing,
fee-for-service and managed care into one standardized system. We
plan to use MTS to identify and review aberrant billing patterns
and to prevent inappropriate payments.

MTS will also provide us with an enhanced ability to keep out
fraudulent providers. The MTS is designed to use the National Pro-
vider Identifier, which will flag excluded providers and those iden-
tified as potentially fraudulent.

This data base will be accessed before the claim is paid, and, if
appropriate, the payment will be suspended or denied.

HCFA is also in the process of implementing improved provider
enrollment procedures. The best way to fight fraud is to allow only
honest players in the game. By improving the provider enrollment
process and raising the standards for both participation in both
Medicare and Medicaid, HCFA will be able to prevent fraudulent
providers from coming in in the first place.

I'd like to tell you about another piece of legislation that we are
hopeful will aid us in our efforts to prevent fraudulent providers
from enrolling in the Medicare Program.
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This past April, the President signed into law the Omnibus Con-
solidated Recisions and Appropriation Act. This included a provi-
sion known as the Debt Collection Act. This provision is intended
to facilitate collections by Federal Government and streamline pro-
cedures. The act permits HCFA to require its providers to supply
us with their Taxpayer Identification Number when submitting an
application to enroll in Medicare.

This will he}ﬁ us to track providers even if they change their
names and addresses. However, because the Taxpayer Identifica-
tion Number cannot be traced to the Social Security number for
providers who incorporate or who are employees of other providers,
we believe that additional legislation that would allow us to collect
Social Security numbers directly would be helpful.

As a further tool, HCFA will be adding exclusion information of
%xcrll\ﬁded health care providers to the National Practitioner Data

ank.

This data bank now contains all malpractice information as well
as licensure and clinical privilege actions.

The NPDB assists State licensing boards, hospitals, and man-
aged care organizations in conducting investigations of the quali-
fications of practitioners they seek to license, hire or grant clinical
privileges to.

Including exclusion information in the NPDB will prevent pro-
hibited employment agreements and inappropriate Medicare/Medic-
aid payments.

I could not testify without mentioning Operation Restore Trust.
HCFA, the OIG and the Administration on Aging have formed a
partnership with Federal and State law enforcement agencies.

This partnership has been aggressively cracking down on Medi-
care and Medicaid fraud and abuse. The ORT demonstration in five
States together account for 40 percent of Medicare and Medicaid
beneficiaries. As you know, theyre New York, Florida, Illinois,
Texas, and California.

In Florida, the Medicaid agency and the National Supplier Clear-
inghouse have developed a successful program to allow enrollment
of only qualified DME dealers.

The State Medicaid agency has taken the initiative—and I'm
really sorry Rufus will not be here—to require surety bonding for
providers at several categories, including durable medical equip-
ment.

And as part of this partnership, HCFA is going to, on a dem-
onstration basis, move to requiring surety bonding for DME dealers
in Florida because it has been so successful.

ORT’s success is due largely to coordination among the agencies
involved on the State and Federal level during investigations be-
fore cases are even ready for exclusionary action.

It is our plan to assure that this approach expands on a State-
by-State basis so that we can continue in the process.

HCFA, in the Medicaid Program, has recently established a Med-
icaid fraud and abuse network involving all of our regional offices
to serve as a forum for coordinating antifraud activities.

We have also established a Medicaid council that provides an ex-
change of ideas between the State SURS units as well as the Med-
icaid fraud control units and HCFA, the IG’s office and the FBI.
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In conclusion, as we enter the 21st century, HCFA is actively im-
proving its use and availability of computer technology as well as
coordination with other entities to keep pace with the rapid change
occurring in the health field.

Advanced information technology is essential to preventing fraud
and abuse. We are also forging new partnerships to increase co-
operation among Federal agencies, State entities, and private in-
?rura(rlace to protect the Medicare and Medicaid programs from

aud.

We look forward to working with the subcommittee and other
Members of Congress in this fight. Thank you.

[The prepared statement of Ms. Berek follows:]



INTRODUCTION

Mr. Chairman and members of the Subcommuttee, it is a pleasure to appear before you today to
discuss the very important topic of the exclusion of fraudulent providers from Medicare and
Medicaid. We are seriously committed to acting aggressively to respond against all forms of
fraud, waste and abuse. Excluding fraudulent providers is essential in protecting the Treasury, the
Medicare Trust Funds, the state governments, and the beneficiaries.

As Senior Advisor to HCFA’s Administrator, I am personally committed to controlling and
minimizing health care fraud and have the full support of HCFA’s Administrator Bruce Vladeck in
my anti-fraud efforts. We have assumed a pro-active approach in the fight against fraud and
abuse by attempting 1o end costly pay and chase methods. Our goal is to pay right the first time
The exclusion of fraudulent providers is an integral part of HCFA's strategy.

Health Insurance Portability and Accountability Act of 1996 (P. L. 104 - 191)

The President was pleased to sign the Health Insurance Portability and Accountibility Act into law
last month. In enacting this legislation, we have acheived a long-overdue victory in ensuring that
workers who change their jobs can keep their health insurance. By providing for permanent
funding and greater penalties, this law also strengthened our hands in better targeting and
prosecuting “bad apple” health care providers who are bilking the system of billions of dollars
{from Medicare, Medicaid and private insurance. We wish to thank Subcommittee members and
all of the many members of Congress who worked to successfully pass this legislation.

The new health insurance law creates the Health Care Fraud and Abuse Control Program to be
coordinated by HCFA, OIG, and the Attorney General. The program, which will fight fraud in
Medicare, Medicaid and private health plans, is funded by mandatory appropriations from the
Medicare Hospital Insurance Trust Fund and the general fund of the Treasury. Under the auspices
of the Control Program, HHS will have the resources to implement the lessons learned from
Operation Restore Trust nationwide. Building upon the successes of the five-state demonstration
project, HCFA will be able to coordinate with the OIG, the state agencies, as well as law
enforcement to fight fraud in both Medicare and Medicaid, and to ensure that a provider that
defrauds one program is not able to defraud the other.

The new health insurance law also adds new mandatory exclusions from Medicare and Medicaid
for felony convictions related to health care fraud or controlled substances. It allows the
Secretary to exclude providers convicted of misdemeanors related to health care fraud from the
Medicare and Medicaid programs for a minimum of three years. It also adds new permissive
exclusions from Medicare and Medicaid for individuals whose health care licenses have been
revoked or suspended, or for individuals controlling a sanctioned entity Further, where a
practitioner has failed to successfully complete a Peer Review Organization corective action plan,
or has grossly failed to meet quality standards, the Secretary may exclude them from Medicare for
a minjmum of one year.
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The new law also expands all Medicare and Medicaid criminal provisions to all federal health
programs and establishes new civil money penalties and extends many current Medicaid and
Medicare civil money penalties to all federal health care programs, except OPM sponsored plans

We view the Health Insurance Portability and Accountability Act of 1996 as a major
breakthrough, and note that it contains many of the anti-fraud provisions that the Administration
has been seeking. The Congressional Budget Office conservatively estimates that these provisins
will save over 33 billion. So, while the passage of this legislation is a major step forward in our
efforts to combat fraud and abuse, we have some suggestions for improvement that would further
strengthen our abilities.

Recommendations for Improvement

The Act creates the Adverse Action Data Base to identify providers that have either been
sanctioned or excluded, i.e. those providers that have been subject to a final adverse action.
However, the provision prohibits the inclusion of data on “settlements in which no findings of
liability have been made.” Many final adverse actions are the product of settlements of cases, and
characteristically, no findings of liability are made. This provision may encourage many other
providers that would currently admit liability to challenge HHS's determinations of their behavior
with the goal of entering into a settlement which avoids being listed in the data bank. If
significantly larger number of providers do this, the data bank will then list only a fraction of
fraudulent providers thereby becoming much less effective. The President's bill did not exclude
final adverse actions resulting from settlements, providing the Administration with comprehensive
data on adverse actions.

Second, the new law weakens the penalties for fraudulent claims. Under the new law, the
government now has to prove that providers acted with “deliberate ignorance” or “reckless
disregard.” Previously, we could levy penalties on providers for submitting fraudulent ciaims if
we could prove that they “should have known” the claim was fraudulent.

Third, the new law, unlike the President's bill, requires advisory opinions. The OIG has stated
that advisory opinions on intent-based statutes (such as the anti-kickback statute) are impractical
if not impossible. Because of the inherently subjective, factual nature of intent, it would be
impossible for HHS to determine intent based solely upon a written submission from the
requestor.

PROGRESS
While passage of this legislation gave us greater tools in our fight against fraud and abuse, this

administration did not wait for legislation to aggressively attack fraud and abuse in the Medicare
and Medicaid programs.
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Until several years ago, there was little coordination between Medicare, Medicaid, the
enforcement agencies, and other entities interested in curbing health care fraud and abuse
However, [ am pleased to report that now significant progress is being made in our war on fraud
and abuse. During this Administration, HCFA has substantially increased its efforts, forged new
parinerships, and developed new strategies to ensure the integrity of the Medicare and Medicaid
programs. HCFA has pioneered fraud and abuse initiatives and financed state-of-the-art
information technologies to detect and deter fraud and abuse. Although we still face significant
challenges and have much work before us, we are achieving many successes in our efforts to
strengthen, preserve, and protect the Medicare and Medicaid programs.

Excluding providers is a major tool by which we protect the Medicare and Medicaid programs
Therefore, I would like to explain the process by which a provider or supplier is excluded.

PROVIDER EXCLUSION PROCESS

‘When HCFA discovers a potentially fraudulent situation, it takes immediate action to protect the
Medicare Trust Fund and the beneficiary by suspending or denying payment and recovering
overpayments. HCFA does not have independent authority to remove fraudulent or abusive
providers from the Medicare or Medicaid programs. It is the HHS-Office of the Inspector
General (OIG) that has this authority to impose exclusions. HCFA refers cases to the OIG and
assists in the investigations. Further, we cooperate with other enforcement agencies such as the
Medicaid Fraud Control Units, the Department of Justice, the Federal Bureau of Investigation,
and the U.S. Attorney’s office

Once a provider has been excluded from either Medicare or Medicaid, the OIG informs HCFA, its
contractors, state Medicaid and licensure agencies, and others. The OIG also publishes a list of
excluded providers quarterly in the Federal Register as well as on the Internet. All Medicare
claims processors and states work to ensure that providers being paid or applying for billing
numbers are not currently under an exclusion.

HCFA is currently using technology in new ways as well as strengthening the enroliment process
so that excluded providers remain excluded and do not attempt to re-enter Medicare or Medicaid

by moving to a new state or setting up a new business under a new provider or tax identification
number.

EXCLUSION TOOLS and INITIATIVES

1. Fraud Investigation Database (FID)

One of HCFA's most promising initiatives in assisting in the exclusion of fraudulent providers is
the Fraud Investigation Database (FID). We began implementing the FID in May, and expect 1o
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have complete up-to-date information by December. The FID is a case-tracking system to record
and disseminate information regarcing exclusions. It will contain extensive national Medicare and
Medicaid fraud data as well as comprehensive information on all excluded providers. The FID is
intended to assist HCFA and our partners in the identification of excluded providers as well as
those who are allegedly defrauding the programs. For example, a Medicare contractor in one area
can use this information to ensure that the providers it is reimbursing have not been excluded
through the actions of another contractor.

In an effort to enhance coordination of the exclusion process, the FID is also accessible to the
Medicaid anti-fraud agencies such as the Medicaid Fraud Control Units and the Surveillance and
Utilization Review Systems. We expect to soon be able to obtain data from these Medicaid
entities on cases and-information related to the providers that they suspect to be fraudulent.

The FID is also designed to ensure the coordination of anti-fraud activities undertaken by our law
enforcement partners and to facilitate the monitoring of cases referred to the OIG, the FBI or the
U.S. Attorneys. We are pleased to report that several other federal government entities, including
the OIGs of the Postal Service, Office of Personnel Management, and the Department of Labor,
are in the process of acquiring access to the FID. It is our goal to make sure that a provider who
defrauds Medicare or Medicaid cannot defraud other federal programs.

2. National Provider Identifier Svstem

HCFA is currently leading a joint federal and state initiative to establish and maintain a
comprehensive, unified system of provider identifiers. This system will build upon the success we
have achieved in the issuance of unique billing numbers for medical equipment suppliers. With
unique provider identifiers, we will have the enhanced ability to verify information for each
provider seeking to bill Medicare. In the past, this verification and the issuance of billing numbers
have been independently done by each of the 70 Medicare contractors, leading to different
numbering methodologies and an inability to create a central Medicare database for the
verification of provider eligibility. In general, a provider will have only one billing number,
regardless of the number of Medicare contractors that it bills. Under the National Provider
Identifier System, one number (i.e. the National Provider Identifier - NPI) can be used for ALL
Medicare billing.

The use of the National Provider Identifier System will help to ensure that only legitimate health
care providers are enrolled in the Medicare program. This will occur through the identification of
providers that have been excluded from Medicare reimbursement. Further, as Medicaid and other
government programs adopt the NPIs, providers can no longer hide from their Medicare
exclusions and other adverse actions through the use of a separate Medicaid or other federal
health care program number.

The Health Insurance Portability and Accountability Act of 1996, which I will discuss later,
expands upon HCFA's efforts to create a standard system of provider billing numbers, by
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requiring the Secretary of HHS to adopt standards for providing a unique identifier for every
provider for alf health care programs. We are in the process of making sure that the requirements
of this Act are consistent with our plans to have the National Provider Identifier System

operational. We are also working to encourage states, private payers, and other Federal agencies
to adopt the NPIs

3. How the Medicare Transaction System Will Assist in Fraud Detection and Provider
Exclusign

HCFA is in the process of developing an automated Medicare claims processing and information
system, which will, among other things, assist in our provider exclusion efforts. The Medicare
Transaction System (MTS) has been designed to consolidate the currently fragmented Medicare
claims processing into one standardized system. MTS will greatly improve HCFA’s ability to
profile data on a national or regional basis by type of service. We plan to use these profiles to
identify anc review aberrant Silling patterns and to prevent inappropriate claims from being paid in
the first place, thus avoiding the need to chase down those fraudulent claims that have already
been paid. The MTS will integrate data from Medicare Pant A, Part B, and managed care and
provide the opportunity to build on best practices in information systems and to incorporate new
technology to facilitate innovative investigative techniques

One of the many benefits of the MTS will be its enhanced ability to keep out fraudulent providers
The MTS is designed to use the National Provider Identifier System. This system, as I mentioned
previously, will be a record of all providers and suppliers who are certified to bill Medicare for
medical services or equipment provided to our beneficiaries. If a provider is excluded from the
Medicare program, or has been identified as fraudulent, that provider will be flagged in the
database. This database will be accessed before the claim is paid.

The MTS will improve our ability to coordinate claims processing with medical and fraud review
When a bill or claim is entered into the MTS from an excluded provider or supplier, payment will
be denied. Additionally, the OIG can levy a civil monetary penalty on any excluded provider who
continues to bill Medicare or Medicaid. We have a civil monetary penalty case tracking system,
which will use the claim submission informaticn from MTS 1o assist in identifying excluded
providers and ensuring that they do not continue to bill.

4. The National Supplier Clearinghouse

HCFA established the National Supplier Clearinghouse (NSC) to enroll suppliers of durable
medical equipment and supplies in Medicare. The NSC verifies supplier data on all applications
and matches suppliers, owners, and managing employees listed on new applications to a file of all
equipment suppliers to ensure that there has been no previous history of fraudulent or abusive
practices by any of the listed individuals. If a previous history is noted, the application is denied.
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The NSC also verifies that medical equipment suppliers meet Medicare standards. If the NSC
determines that the standards are not met, then it will not issue a Medicare billing number.
Further, any supplier found to be out of compliance with these standards will have its Medicare
billing number revoked. Additionally, there is a re-enrollment process every three years, which
prohibits suppliers no longer in compliance with standards to retain their Medicare billing numbers
and provides the NSC with updated information. The NSC has recently revoked approximately
1,300 supplier numbers during the latest round of re-enrollment.

The NSC is also investigating oxygen licensure requirements. This would help to ensure that a
supplier is legitimate before claims for oxygen or related services are paid by Medicare. Asa
result of this effort, the NSC has revoked almost 600 oxygen supplier numbers for improper,
invalid, non-existent, or otherwise incorrect licensure information.

To date, we believe that the NSC system has saved the Medicare program millions of dollars and
was instrumental in our response to fraud in the South Florida area which I will address shortly

5. New Enrollment Process

Presently, HCFA is very limited in its ability to deny providers entry into the program and, more
importantly, to make the Medicare provider enrollment process a fraud and abuse prevention tool.
We are in the process of using our administrative authority to expand our efforts at preventing
fraudulent providers from continuing to bill Medicare.

We are currently drafting a regulation that would establish new standards for all entities and
individuals billing Medicare and make it more difficult to abuse the use of a Medicare billing
number. This will help to ensure that legitimate information will not be used by fraudulent
suppliers to obtain Medicare billing numbers, thereby protecting both the beneficiary and the
legitimate bitlers from fraudulent and unprincipled billers. We hope to publish the proposed
regulation for public comment within one year.

HCFA is also implementing improved, standard Medicare provider and supplier enroliment
procedures which increase the standards for enrollment in the Medicare program. And, for the
first time, all Medicare contractors will use the same provider enrollment form. Iam pleased to
report that in April, HCFA received approval from the Office of Management and Budget to use
the new Medicare Provider/Supplier Enrollment application for providers and suppliers not
certified through state survey and certification procedures.

I’d like to tell you about another piece of legislation that we are hopeful will aid us in our efforts
to prevent fraudulent providers from enrolling in the Medicare program. This past April,
President Clinton signed into law the Omnibus Consolidated Rescissions and Appropriations Act
of 1996, which includes a provision known as the Debt Collection Improvement Act. The Debt
Collection Improvement Act is intended to facilitate collections by the federal government and
encourage the coordination of information within and among federal agencies and streamline
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procedures. This Act permits HCFA to require that its providers and suppliers indicate their tax
identification number (TIN) when submitting a Medicare enrollment application. The TIN for an
individual is the person’s Social Security Number (SSN). This will allow us to track providers
through a unique personal identifier even if they change their names or addresses. However.
because the TIN cannot be traced to the SSN for providers who incorporate or who are
employees of other providers, we believe that additional legislation that would allow us to collect
Social Security Numbers directly would be helpful.

The best way to fight fraud is to allow only honest players into the game, By improving the
provider enrollment process and raising the standards for participation in both Medicare and
Medicaid, HCFA hopes to avoid fraud in the first place

6. Boston Provider Exclusion Project

HCFA's Boston regional office is currently conducting a review of state policy and procedures
involving excluded Medicaid providers in Massachusetts. This review is designed to identify the
best practices and make recommendations to other regions about provider exclusion practices that
they use. HCFA believes that the Boston review may prove to have national applicability, and we
will encourage other regions to conduct similar reviews.

7. National Practitioner Data Bank

In addition to the above mentioned tools, HCFA is facilitating the dissemination of information on
physicians and other licensed health care providers concerning malpractice payments, licensure
actions, and clinical privilege actions through the National Practitioner Data Bank (NPDB) which
is maintained by the Public Health Service. The NPDB assists state licensing boards, hospitals
and managed care organizations in conducting investigations of the qualifications of the health
care practitioners they seek to license, to hire, or to whom they wish to grant membership or
clinical privileges. To perform a thorough investigation of a practitioner's qualifications, these
entities also need to know whether or not a practitioner has been excluded from Medicare or
Medicaid. HCFA is entering into an agreement with the Public Health Service, whereby we will
provide a list of excluded providers to be posted on the NPDB. Having the NPDB identify
excluded previders will help to prevent prohibited employment arrangements as well as
inappropriate Medicare and Medicaid payments. Further, it will reduce the level of effort and
redundancy for both the health care industry and the federal government by having the NPDB
distribute the exclusion reports to authorized health care entities in addition to their own reports.
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ADDITIONAL ANTI-FRAUD INITIATIVES

1. The South Florida Task Force

As | mentioned earlier, the NSC’s monitoring system became instrumental in HCFA’s response to
fraud in the South Florida area. South Florida has consistently proven to be a problem area for
health care fraud.

In 1994, HCFA launched a task force to attack fraud and abuse in South Florida. Medicare
contractors, Medicaid state agencies, U.S. Attorneys, and Medicaid Fraud Control Units worked
together to detect fraudulent billing practices in Medicare and Medicaid. In one of the joint
activities, the group matched Medicare and Medicaid data, thereby making it easier to identify
patterns of aberrant billing. For instance, when the South Florida task force identified medical
equipment suppliers as a source of fraud, HCFA met with the NSC, the Medicare contractor, the
Florida Medicaid program, and the Florida state licensing agency to obtain their input in
developing improved supplier applications.

Building on the success of the South Florida Task Force, similar workgroups have now formed in
a dozen states. Further, HCFA also opened an office in Miami in September 1995, to focus on
minimizing fraud and abuse. This office supports the investigative and law enforcement efforts of
several of our partners, including the FBI, the U.S. Attorney’s office, and the contractors. It also
conducts outreach and educational activities. The NSC is also establishing on-site representation
in the South Florida area to conduct extensive site visits of Medicare supplier billing number
applicants to ensure legitimacy.

2. Operation Restore Trust

Based upon HCFA’s successful experience in South Florida, the Secretary launched a two-year
demonstration in which HCFA, the OIG, and the Administration on Aging formed a partnership
with federal and state law enforcement agencies. This partnership, known as Operation Restore
Trust (ORT), has been aggressively cracking down on Medicare and Medicaid fraud and abuse.
The ORT demonstration targets the five states which together account for 40 percent of all
Medicare and Medicaid beneficiaries -- New York, Florida, Illinois, Texas, and California.

With a first-year budget of about $4 million doltars, ORT has identified approximately $39 million
dollars that should be returned to the Medicare Trust funds due to restitutions, settlements and
recovery of overpayments.

3. Attacking Medicaid Fraud

The Medicaid programs are run by the states, with guidance and technical assistance from HCFA.
HCFA's role in attacking Medicaid fraud is therefore primarily to provide resources and technical
assistance that facilitates the exchange of information.
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In recent years, HCF A has devoted greater attention to cooperating with states and other entities
to attack Medicaid fraud and abuse. HCFA is providing increased technical assistance and
encouragement for Medicaid anti-fraud programs. We are working to improve the exchange of
information between Medicare and the nation’s 54 Medicaid programs, including federal and s.ate
law enforcement agencies. Since states administer Medicaid, states cooperate with Medicaid
Fraud Control Units, which are federal-state funded entities devoted to investigate Medicaid
traud. The OIG, FBI, U.S. Attorney, and state Attorney Generals are also involved in Medicaid
investigation and prosecution.

Medicaid Fraud and Abuse Network

In conjunction with Medicaid anti-fraud efforts, HCFA has recently established the Medicaid
Fraud and Abuse Network which is comprised of employees from HCFA’s central and regional
offices. This Medicaid Network serves as a forum to coordinate anti-fraud activities, provide an
information clearinghouse, and initiate Medicaid anti-fraud prevention projects. HCFA also has
developed partnerships with states’ Surveillance and Utilization Review Systems (SURs) Units
and states’ Medicaid Fraud Control Units (MFCUSs) to facilitate the detection, referral, and
ultimate prosecution of Medicaid fraud and abuse cases.

Medicaid Fraud and Abuse Coordinating Council

As a result of the SURs/MFCUs joint effort, HCFA has established the Medicaid Fraud and
Abuse Coordinating Council (Medicaid Council). It provides a forum to exchange ideas; to
discuss and resolve problems which may arise between SURs and MFCUs; and to sponsor
workshops, conferences, and seminars involving anti-fraud issues.

HCFA is currently conducting training sessions sponsored by the Medicaid Council to ensure that
all states, along with the OIG and the FBI, have an opportunity to participate ‘n anti-fraud
managed care workshops. National associations on behalf of SURs and MFCUs have also
agreed to jointly develop a cross-training program designed to enhance their communications and
to ensure that the two entities work together more closely.

CONCLUSION

Since Medicare and Medicaid first began three decades ago, millions of Americans have been
helped in paying their medical bills. It is most appropriate that as the 30th Anniversary of
Medicare and Medicaid is celebrated, HCFA is even more committed to ensuring that 70 million
of our most vulnerable Americans continue to have access to high quality and cost-effective health
care. HCFA is committed to act aggressively to pursue all forms of waste, fraud, and abuse.

As we enter the 21st century, HCFA is actively transforming its computer technology'lo keep
pace with the many rapid changes occurring in the health care field. The implementation of
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information technology is essential in combating and preventing fraud and abuse. Further, we are
forging new partnerships to increase cooperation among the federal agencies, state entities, and
private industry, to protect the Medicare and Medicaid programs from fraud, waste, and abuse.
HCFA and I look forward to working with this Subcommittee and other interested members of
Congress in implementing its heaith care fraud and abuse initiatives.
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Mr. SHAYS. I thank you for your statements, both of your state-
ments. They were helpful to the committee, and we, likewise, look
forward to working with both of you.

At this time I'd call on Mr. Souder to ask any questions.

Mr. SOUDER. I was reviewing some of the list of some of the peo-
ple who have been disqualified, and maybe, Ms. Brown, you can ad-
dress this question.

It looks like most of them are individuals. Is there anything that
keeps an individual from forming a separate entity that deals just
with Medicaid or Medicare?

In other words, if you were, like, a doctor, form a name of a com-
pany that then would provide the services?

Ms. BROWN. Well, we have certainly found that many of the more
egregious offenders, those that are really professional crooks, are
very adept at applying for a right to bill Medicare under some dif-
ferent entity name.

In fact, Judy Berek showed me an announcement very recently
of a company that we were just getting out of the system who put
out an announcement saying, “We're doing business. We're expand-
ing. Only the name has changed. All the people are the same.”

Of course, we immediately took action against the new entity as
well, but this was something they sent to all their clients in order
to convince them to continue doing business with them even
though they were one of those that had committed offenses.

Mr. SOUDER. In just reviewing the list, it looks like many of them
are potentially small abusers, and you probably have some that are
huge abusers. Is that true?

Ms. BROWN. That’s true.

Mr. SOUDER. Is it the typical 5 percent do 90 percent of the dam-
age, or is it less?

Ms. BROWN. As a percentage, I can’t give it to you. But of course,
there are many individuals who are getting convicted. Then we
take the exclusion action against them.

Larger companies aren’t as often convicted, but then, there are
many individuals involved when they are. That’s because it often
is only one portion of the company, rather than the entire entity
that is responsible for the offense. We're very careful about putting
companies out of business unless the whole company looks as if it
is responsible for the kinds of offenses that are going on.

Sometimes we work out something where a company divests it-
self of those portions of the company where the offenses had oc-
curred. Then those individuals responsible for the offenses may be
excluded.

Mr. SOUDER. Has there ever been any sampling or maybe the
field people what happens to the people on that list after they get
listed? Do many of them go out of business?

Ms. BROWN. I think that’s true. Certainly, the excluded compa-
nies can no longer operate, and our exclusion extends to all Gov-
ernment health care programs.

So when they lose the ability to take care of CHAMPUS patients,
as well as anyone under Medicare or Medicaid, it usually puts
them out of business.

Those exclusions are also for a set period of time, unless the
court makes it a permanent exclusion. So once these people have
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served that time or they have cleared up the problem that got them
on the list, they can apply for reinstatement.

We do have some continuing dialog with these folks, once they
apply. If they have met the criteria, then they’re taken off the ex-
clusion list.

Mr. SOUDER. Do you have, I assume, some sort of a prioritization
process by how many dollars there were, the severity of the crime
as far as whether you track them closely to see if there is any sus-
picion, if they reappear similarly?

When you're filtering through all those different groups that
come in, are you matching to see the size of it so you can make
sure the resources are there, plus, if you see it pop up from, say,
three or four different places, do you prioritize in that way?

Ms. BROWN. We do prioritize; and, of course, that’s part of the
problem. We're questioning whether the priority is right.

It’s partly a resource problem, but we try to do those things that
would get the most egregious offenders out of the program—those
that have mandatory exclusions.

You know, if the process were simply a matter of reporting and
forwarding information, it would be very easy to fix.

But, in fact, we have to accumulate a lot of information, includ-
ing the sentencing, which may come long after the conviction, be-
cause that would be a consideration as to the length of the exclu-
sion.

We have to look at the egregiousness of the offense. We have to
gather a lot of information and have all of it available before a de-
cision can be made.

Also, we have to provide notice back to the people so that they
can have 30 days to respond to us and let us know of any mitigat-
ing circumstances which might influence either the length of time
of the exclusion or whether or not they should be excluded, if it’s
a permissive exclusion.

All of those things are done before the package is sent on to
headquarters. Once it comes to headquarters, it takes probably, on
average, about a month to process.

It might go 2 months, but not longer than that, assuming all the
documentation is together at that point.

So there is a lot of work that goes into these, particularly the
permissive exclusions, because we have to justify the action. It’s a
pretty drastic action for the person who ends up excluded.

Ms. BEREK. Can I add something on the individuals? One of the
reasons that we think getting Social Security numbers on all pro-
viders or suppliers is important is because that is the unique iden-
tifier everyone has, and we can track them.

We have a demonstration going on now in Mr. Shays’ home State
actually where we are going through all of the individuals who
have been excluded—cooperatively with the FBI, because they have
access to Social Security numbers—and matching it with the em-
ployment and payroll records of all health care providers in the
State who employ individuals to see how many of those individuals
have, unbeknownst to any of us, gone to work for another provider.

These are the individuals who don’t bill directly, pharmacists,
nurses, and so on. But that is the reason why Social Security num-
_ bers make such a difference.
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And we hope, in this demonstration in Connecticut, to be able to
get some idea of the scope of the problem there.

Mr. SHAYS. The gentleman is allowed to continue, but would you
forward the results of that to the committee? I think that would
be very interesting.

Ms. BEREK. Absolutely. We’ll be happy to set up a briefing for
you on it as well.

Mr. SHAYS. That would be great. Mr. Souder.

Mr. SOUDER. I wanted to ask one additional question, if I could,
of Ms. Berek. When you raised a question that I had alluded to ear-
lier—I've referred to it in things pending—you have in which no
findings, like the podiatrist we heard about earlier.

Given the fact if many of these people no longer are in business
and it hasn’t been established clearly in a court their conviction,
is there any way that any kind of a list could be made of people
who used to be doing business who are no longer doing business
without a judgmental statement on it, just saying that they've
withdrawn from the program, an interim?

Because I think many people, then, could have a warning signal
also could make an independent judgment; in other words, may
make a decision.

What I find is that, in Fort Wayne, the word of mouth on doctors
is fairly strong and pharmacies and others that if so and so ever
came in and was drunk, well, they did a surgery or that type of
thing, it moves through the community pretty fast.

Now, maybe it’s different in Chicago or a bigger city, but at least
in a mid-size and certainly in small towns, that's going to be some-
what true.

At the same time they may find that that has changed or it was
an unusual incident, and it's worth the risk, but some sort of a
thing, because we also know that there are a lot of complaints filed
that indeed don’t necessarily have merit.

And enough people are getting familiar enough with our legal
system that they don’t necessarily presume somebody is guilty, like
we used to, in a higher percentage of the cases?

Is there something, a transition other than just implying that the
person’s guilty and that somehow they have a mark on their head
when, in fact, we haven’t proven it?

Ms. BEREK. That is the purpose of the FID. The reason we de-
signed that system was so that when a contractor now, which
would be a Medicare payer, thinks they have enough evidence of
fraud to refer a case to the inspector general’s office, they enter ev-
erything they know about that situation into the data base.

Every other Medicare contractor has access to that, every other
payer who pays for Medicare, and we are now in the process of en-
rolling Medicaid, SURS units, and Medicaid Fraud Control Units.

And we have had requests from Postal Service, FBI, various
other groups that investigate health care fraud, in addition to the
inspector general’s office, to get access to the data base, and we are
enrolling them in it.

Mr. SOUDER. Even if there is no liability?

Ms. BEREK. Right. Well, no. If we refer it to the inspector gen-
eral, there would be—this is from the contract with the inspector
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general. So there would be a financial liability involved in those
cases.

And it is that data base which will serve for us, ending with not
just the final action but the beginning action. And that would
allow, for example, if a doctor is billing for patients—and I'll give
you the most—durable medical equipment, take that, is billing for
patients in Florida, because the bills must track to, with DME, the
location of the beneficiary, those bills would be paid by our
DMERK in South Carolina.

If the DME company is selling DME for a person in Pennsylva-
nia, that bill would be paid by our contractor in Connecticut, be-
cause that’s who pays the DME claim, that person.

Well, if there is a problem with a provider, now, with the FID,
there is a system where each contractor can look in and see, “He’s
got something on that guy. I've got something on that guy.”

And you know either to put together material to pursue a larger
case, or you know to begin to watch, which I think is what you're
asking us to do, and say:

Now, wait a second. Maybe this provider needs to be put on prepay review for
every claim. Maybe this provider needs to have their payment suspended because
it appears from this settlement they owe Medicaid $1 million. Why is Medicare pay-
ing them anything?

And that’s part of what the Debt Collection Act also wants us to
do. So that system is designed for that purpose, and we think that
it will make a huge difference.

It is new. It has been up and running since the summer. We are
enrolling people in it. We are putting back cases into the system
now, but we think it will do that and get to the biggest piece of
this, which is the financial fraud.

Mr. SOUDER. Thank you.

Mr. SHAYS. Thank you. Mr. Towns.

Mr. Towns. Thank you, Mr. Chairman. Let me ask, you made a
statement, and I wasn’t sure what you meant. You talked about
the reduction in staff.

Ms. BROWN. Yes, sir.

Mr. TowNs. When did this happen?

Ms. BROWN. Well, we have had regular reductions in staff since
1992, and last year we lost about 800 more people and $10 million.

Now, the new law, Public Law 104-191, Kennedy-Kassebaum,
will give us some stabilized funding and allow us to increase our
resources.

And that should help considerably to allow us to pursue the
kinds of fraud that we are aware of and also do some aggressive
work where we feel there are probably problems.

Mr. SHAYS. If the gentleman would yield 1 second, it would be
helpful to the committee to understand you really have two func-
tions.

You're like the Labor inspector general. You have an operational
function besides an investigative one.

So when you talk about, say, the reduction of staff, what the bill
does is give you staff for this particular area, correct?

Ms. BROWN. No, sir. We have audit, investigative, and analytical
work, as well as this exclusion and civil monetary penalty function.
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HII}IIISr SHAYS. But the inspector general also looks at programs of

Ms. BROWN. Yes. We may audit them, or we look at them for
waste of different types.

Mr. SHAYS. And the bill is going to allow you to use your re-
sources in the whole area?

Ms. BROWN. Just for health care waste, fraud, and abuse.

Mr. SHAys. Right.

Ms. BROWN. So it would depend. And of course, since the money
is coming out of the Medicare trust fund, we intend to use the addi-
tional resources for Medicare fraud to improve the Medicare pro-
grams, because that nexus with the funding we feel is very impor-
tant.

Mr. TowNs. Would the gentleman yield?

Mr. SHAYS. Yes. You have the floor. Thank you.

Mr. TownNs. Not Medicaid? Just Medicare?

Ms. BROWN. There is a great deal of overlap between the two,
and we have other funding as well. So we will continue to pursue
Medicaid; and we will, of course, be pursuing anything in Medicare
that is overlapping.

These offenders do not confine themselves to one program. We
usually find that it's not only Medicare-Medicaid but also
CHAMPUS and even other Government health care programs.

We've returned money to all of those funds, when we get a con-
viction or a settlement with one of these offenders.

Mr. Towns. When I look at this, I look at it in two ways. I think
that we could be a lot more aggressive in dealing with the Medi-
care situation, in terms of numbers, than Medicaid.

When we talk about it, I know sometimes we, sort of, mix both
of them up, but the point is that I think that Medicare is some-
thing that we could move a lot more aggressively on in terms of
dealing with the fraud and abuse problem.

Let me just, sort of, go back to the restore trust operation. I'm
anxious and eager to see in terms of what comes out of that, but
I must say that I have some real concerns because of some things
that are happening within the industry.

I come from a tristate area in terms of Connecticut, New Jersey,
New York. At one point you had facilities within the State would
merge, but now you have facilities merging across State lines.

I'm not sure how you can deal with that, because you could have
a company in New York actually working in Connecticut, a com-
pany in Connecticut actually working in New York.

And I'm not sure in terms of how we deal with this under the
present structure, in terms of restore trust.

Ms. BEREK. I'll talk about the billing end of it, and I will yield
to the inspector general to talk about the investigating end of it.

One of the reasons we need MTS is because right now all con-
tractors operate and do payment on a State-by-State basis, and, in
fact, some kinds of providers have the right to elect a contractor
to pay their bills and a fiscal intermediary that can be on the other
side of the country, if they choose.

And that’s the way the law is structured, so that’s what we now
do. Under MTS, what we will be able to do is, although people may
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bill through an agent in a particular location, all the bills will be
centrally processed.

And so people won’t be able to, sort of, you know, bill Illinois 1
week and Pennsylvania the next to try to get away from us.

But for those providers now that operate across State lines, if
they are operating honestly, they should have selected a contractor
that pays them no matter where they are located, unless they are
a DME provider.

And that’s because we felt this was the best way to clean up
DME that we’ve done it differently, and the contractors pay wheth-
er the claim is New York, New Jersey, Connecticut.

There will be one fiscal intermediary that will be paying the bill
for that hospital or nursing home operation.

Mr. TowNs. That’s Medicare.

Ms. BEReK. That's Medicare. On Medicaid, they will bill on a
State-by-State basis, and they would have to have a billing number
with each of the State Medicaid agencies, which is one of the things
that will help us enormously in the implementation of the Ken-
nedy-Kassebaum bill.

We are now putting up this national provider identifier system,
which, under the current rules, is voluntary for anybody but Medi-
care, although we have indications that the States Medicaid pro-
grams are interested in participating, and CHAMPUS is interested
in participating, and these groups have been working with us.

But under the new legislation, if the Secretary designates the
NPI and it meets the standards of the legislation, then we would
have one provider number nationally for every payment system for
every provider. So it would help us enormously with that problem.

Mr. TOWNS. Yes. Ms. Brown.

Ms. BROWN. Our authority, of course, crosses State lines.

Mr. Towns. Right.

Ms. BROWN. This is good because most of the crime does too. Op-
eration Restore Trust was a demonstration project where we tried
to put concentrated resources in five representative States.

However, when we find something going on in any one of the five
and it overlaps into other jurisdictions nearby, we continue with
that investigation.

We don’t say that we can only look at what occurred within that
State. It’s just that that’s where the concentrated effort and addi-
tional resources were put in.

We wanted to demonstrate how much we could accomplish if
funding were given to us. If you would put up that other chart.

I might say I have been inspector general in five major agencies,
including Department of Defense, and I have also been a military
inspector general.

I have never run into problems such as are true in HHS, and
that is with the amount of fraud that we’re talking about. Now,
even though our resources have been cut, I want to show you the
way our recoveries have occurred.

Last year, 1995, we brought back $10.2 billion—that was just my
office—with things that we started. Now, some of those are pro-
gram changes, legislative changes and so on, and those are evalu-
ated by what the Congressional Budget Office uses as the figures.
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But $10.2 billion, that is, on average, with every person on the
staff, including clerical help and others who don’t get involved in
these things, that averages $9.7 million per person, and $115 for
each dollar spent.

So you can see that our priorities, we have had to weigh them
very, very carefully and try to do what was best for the program,
which would bring back the most money, stop the most egregious
offenses.

Certainly, I have a lot of crime that I am well aware of through
the input to our office that we have not been able to get to.

Now, the new funding will help us tremendously, but I want to
explain that we know we are not doing everything that ought to
be done and that the kind of recoveries that are coming in not only
show that we're somewhat efficient, which I'd like to show, but it
also shows the extent of the problems and what it is we're dealing
with here.

So all of these things, including the tremendous effort that
HCFA has made—because we have worked together closely, and
there wasn’t something in the position that Judy Berek now occu-
pies.

This is a new initiative that they started to have somebody that
is looking at program integrity and who works very closely with
our office.

And we have joined efforts so they’'ve put in a lot of new controls
and tracking systems, and we are benefiting from that because we
are able to get the information that theyre accumulating. We're
working together very closely to improve these programs.

I would like to add one thing, because you have concentrated on
it during this hearing, and that is the unique identification num-
ber.

Having worked in the agencies I have, which includes Social Se-
curity, Department of Defense, I have never seen a large system,
and I was in development of—

Mr. SHAYS. Never seen a what system?

Ms. BROWN. I have never seen a major system before that didn’t
have some kind of unique identifier for everybody in that system.

I don’t know how anybody could create a system like Medicare
and Medicaid where there is no unique identifier. We have Social
Security numbers, but we’re not allowed to use them for most pur-

oses.
P We can’t print them on the list that’s available to the public and
available to those other than the payors. We're not even allowed to
have access to them for some purposes.

We cannot get a system with high integrity if we don’t absolutely
insist on having a unique identifier for everybody who is able to get
payments out of that system.

The confusion with names and things is something that just ex-
ists, and we have to be very careful.

Until now, we have had no unique identifiers. We're going to
spend a tremendous amount of money trying to put them in.

Or maybe Congress will allow us to use Social Security numbers
or something like that that could be a unique identifier that al-
ready exists and that we can track back.
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When there is an entity, we can see who the individuals are that
they employ or who manage that entity as well as the individuals
who bill us as individuals.

When we get somebody with a unique identifier out of the sys-
tem, it will be very easy for everybody to implement those actions
into their systems.

Mr. Towns. Well, let me just, very quickly clarify a point, Mr.
Chairman, if you would allow me.

Mr. SHAYS. That’s all right. You have the floor.

Mr. Towns. This is a very complicated issue. I agree with you.
I think that we have to do something. I mean, there is no question
about that.

I think when we talk about it in terms of quality of care. We're
also talking about the abuse factor of from a financial standpoint
where people are just taking the money from the Government and
sticking it in their pockets.

I think somewhere along the line we have to make certain that
there is enough staff around to really address this issue, if we're
serious about fraud and abuse. I think that’s one issue.

The other thing—I guess this question would be for you, Inspec-
tor—could you describe the forms in which the exclusion lists is
transmitted to HCFA, what form, is the information transmitted to
HCFA? And is HCFA capable of receiving it?

Ms. BROWN. We provide that to HCFA in electronic form, and we
also provide them a hard copy. They can use the electronic submis-
sion to update their existing files without having to re-enter all of
that data. And they also have a hard copy, for immediate reference,
should they need it.

Mr. Towns. Let me just ask, I guess to HCFA, please describe
how you distribute the OIG exclusion information nationwide. How
do you get this information out?

Ms. BEREK. It’s distributed electronically to the contractors.
Every 1 of the 70 contractors in the 54-State Medicaid agencies get
that information from us both on paper and electronically.

And once we put it in this National Practitioner Data Bank, we
think it will be much more accessible because it’s a bank that peo-
ple have to go to for other things.

I mean, for example, we expect a managed care plan not to have
an excluded provider as part of that managed care plan.

And they are using that data bank now to see whether or not the
provider has been sanctioned in any other way other than for fi-
nancial fraud through us.

So by putting this in the same data bank, we think that in terms
of employment, already excluded providers, we will get a much
higher rate of obedience, whatever, accuracy.

Mr. Towns. Conformity. Let me ask this question, because you're
here to educate us as well.

Do all of the States have compatible data systems that would be
able to receive this information and be able to make use of it?

Ms. BEREK. No, they do not. Each State Medicaid agency has its
own data system, and they are not necessarily compatible.

And, in fact, our 70 contractors use multiple data systems that
are not compatible now, which is why we need to put up MTS so
that all the Medicare data will be on one compatible system. So
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that will allow us to do things on a prepay basis, because we will
be able to do it quickly.

We will be able to both pay at the speed of light and get the ex-
clusion and all that other information in there so that it can be
matched prior to payment electronically.

At this point, we are working to build compatibility with State
Medicaid systems in various locations. It’s one of the things that’s
going on in the five States where we are trying to combine and
merge data.

One of the obstacles to the compatibility of information is the
fact that we use different identifier numbers to pay, and so that
that is a huge obstacle to leap, in terms of getting toward compat-
ible data systems.

Inspector General Brown has some staff in Texas that has tried
to merge, for people in nursing homes, all of the Medicare and
Medicaid data, and they are just beginning to use it.

And it took us almost 8 months just to build the data base that
would have all of the Medicare payment data, all of the Medicaid
payment data from all parts of the program, and they’re now using
it. So it is still a very difficult thing to do.

Ms. BROWN. But there are no unique numbers to identify this.
Even with wonderful technology, we can’t merge data without
unique identifiers. We are very, very limited as to what we can do.

Ms. BEREK. What we had to do in Texas is focus it not on the
providers but on the beneficiary because, from the Medicare view,
the beneficiary has one number, if it hasn’t been bought or sold by
one or stolen.

And so we had to actually focus on the beneficiary’s number as
the way we gathered all the information in.

Mr. SHAYS. You give me a good seguay to invite the gentleman
from Texas to ask questions.

Mr. GREEN. I apologize. I was talking about another issue that
you brought up, and I know the Texas example. But let me first,
Ms. Berek, I know you mentioned the MTS system, but in this com-
mittee, we held hearings on Medicare fraud, and this is Medicaid.

So even with the MTS system in place—and that’s why I wanted
to ask you where we're at on the schedule for the MTS. But again,
that won’t help us with the Medicaid, because the States are the
contractors.

Ms. BEREK. It will help with Medicaid in one piece. If we are all
working off the same provider or supplier number, it will make an
enormous difference.

In order for MTS to go up, we must move to the National Pro-
vider Identifier system. We must have one set of numbers for the
providers in Medicare.

As I say, we have had cooperation from Medicaid agencies and
other insurers that they would participate. Now you’ve given us the
legal authority to say they must participate.

So I think it will help. So I think MTS will help in Medicaid as
well because of the enumeration, the accurate enumeration of pro-
viders. I am not the manager of the MTS implementation.

Mr. SHAYS. Thank God, huh?

Ms. BEREK. I don’t know if you're saying that it means that if
I was the manager, it will be in terrible shape.
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Mr. SHAYS. No, no, no. That’s not what I mean.

Ms. BEREK. Am I supposed to be insulted?

Mr. SHAYS. No, no. You do not need to be insulted. You just
should be grateful you’re not in charge.

Ms. BEREK. I'm willing to admit I'm grateful I'm not. The pieces
of it that I focus on is what impact will it have on program integ-
rity issues and how we put up the provider enumeration system,
because I believe that that is one of the keys to it.

And I can tell you that as they are putting it up, they are putting
as the first two priorities putting managed care in—because there
is no real managed care data system in place at this point—and in
building the pieces that have to be built to do the program integ-
rity activities to begin to unify them.

So those are the priorities of putting this system up right now
as we, sort of, plan for the conversion.

I do know enough to tell you that we are in the final stage of
negotiations for the platform, and until those negotiations are fin-
ished and we have a contract and a plan, it will be very difficult
to answer the question.

I will ask the folks putting it up to give you the answers to those
questions as soon as we complete these negotiations and have
them.

Mr. GREEN. I'd like to have that, Mr. Chairman, because as you
recall, the GAO told us the MTS system was at risk.

Mr. SHAYS. Yes.

Mr. GREEN. Let me go back to some questions, particularly the
use of Social Security numbers.

Ms. BEREK. Yes, sir.

Mr. GREEN. If a business provides, approves a contract and they
send a check to someone, they have to have some type of employer
ID number. We don’t do that with Medicaid providers?

Because I mean, if you send a check out to some provider, you
don’t have their Social Security number, their employer ID number
or something or their tax number?

Ms. BROWN. There are many different types of numbers in the
sys!:iem, and one provider can have a dozen different numbers very
easily.

Mr. GREEN. What does the IRS use? Because I know somehow
they can access—if you received 1,000 checks in a given year and
it’s using their same——

Ms. BEREK. They can link the taxpayer ID number or the em-
ployer ID number to the Social Security number, and we can’t.

So that somebody could ask IRS for 50 taxpayer ID numbers and
then come to us with 50 different taxpayer ID numbers to get 50
different Medicare or Medicaid numbers.

Mr. GREEN. OK.

Ms. BEREK. And we can’t link back and find out that that’s all
one person, and that’s the difference in terms of what Social Secu-
rity numbers will give us.

Mr. GREEN. We've also noticed—and I was surprised, Mr. Chair-
man, that there was an article a year ago—I have some folks in
my own district who have three or four Social Security numbers.
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I never realized people except by mistake may have applied, but
that is a problem that we have. And again, even using Social Secu-
rity numbers may not be——

Ms. BEREK. Three or four is better than 50.

Mr. SHAYS. That’s true.

Mr. GREEN. It depends on the district. I was interested in my col-
league from New York’s question about the States and their com-
patible data systems.

On Medicaid—and again, coming from Texas and the need that
you have—how can we require that data systems at least match?

Because again, what we’re seeing is more decisions being pushed
down to the State, and frankly, a lot of times they make the ulti-
mate decision on what computer they’re buying or what system
they’re buying.

But also can’t we require them to, whatever they can buy, at
least be able to match with the Federal system?

Ms. BEREK. One of the things I said earlier was when we were
putting up the provider identification system, the NPI, we had the
cooperation of States and the interest of States who participated.

It is in the States’ interest to participate in that system and
build the compatibility. In Operation Restore Trust, most of the
States have been absolutely cooperative in everything we have
done and shared information and data and worked to build the
compatibility.

So I think as all of us are seeing the value of having the data
compatible and having the provider numbers be the same, I hope
we will not have to mandate onto the States that they do this, but
I think it will be something that we will be able to move forward.

In our dealings with the Medicaid programs at this point, we see
the interest in that kind of cooperation, and we now are looking at,
when we approve new systems going up—Texas is, in fact, in the
process of putting up a new Medicaid system that is a fraud detec-
tion system.

HCFA, in the old days, would just approve a State system going
up and not think about whether it was compatible with the Medi-
care system or how information can be shared, and that doesn’t
happen anymore.

If we’re going to pay 90 percent for the development of a system,
we want to make certain that that system will be compatible.

And so that is happening. So I would like to hope that we would
be able to do it without having to come to you and say make the
States do this.

Mr. GREEN. Mr. Chairman, with your permission, Ms. Brown, let
me ask one question about that GAO identified OIG’s problem with
the area of different offices have different criteria.

And again, if we expect the 50 States to be compatible, then we
really ought to expect our offices to be able to work with each
other, and if you could just address the OIG findings on that.

Ms. BROWN. Yes. It isn’t that they have different criteria. We all
use the same OIG manual; and they have an agent’s handbook;
and it has all of the criteria in there and so on. What they have
is different priorities.

So it depends upon the workload in those different offices how
much time they can devote to this effort.
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So there is some of them, for instance, that would say if some-
body isn’t excluded for over a year, and another one might say 2
years. That is, from the State program or the conviction or what-
ever it was would not last longer than that, they wouldn’t process
that because they felt that we would get very little time on the ex-
clusion list for the time that it took to get it in.

And there wasn’t enough time to do everything, and that would
include, of course, the other investigative work that an office is
doing.

Sogsome offices are very shorthanded and have a lot of very high
priority work. Others might have a little less, or they might have
some trainees in that office that could devote a little more time to
this effort.

There was inconsistency in the way field offices handled things
but not in the rules, requirements, enforcement, or what it was
they were supposed to put together in order to send cases to head-
quarters.

Mr. GREEN. And Mr. Chairman, my last. On your charts you
brought up there about the implemented savings and the savings
for an employer for the dollar spent, when I was in the legislature,
we would always, when we had to have a certified number for our
budget, we could always go to our State controller and say, “OK.
If we gave you 100 new auditors, what could you certify as our
available revenue?” And they would do just what you're doing here.

I'm sure the IRS does that with the Appropriations Committee
or the subcommittee, just like Ways and Means may.

And you have done that with this, that if we gave you another
100 employees to look for fraud, you could get us $115 back for
every dollar we spend on those investigators. Is that correct?

Ms. BROWN. I think there will be a diminishing return because
we are, of course, cherry-picking. We’re taking those things that
are going to be the biggest payoffs——

Mr. GREEN. Largest and most egregious.

Ms. BROWN. We went through an awfully lot of this effort both
with congressional staff, and with OMB in determination for more
resources under Kassebaum-Kennedy and the President’s MAP pro-
gram and so on.

There were various proposals to get us more resources and they
came up with slightly different figures and different things, but we
all agreed that there was a tremendous payback. They did decide
that the resources were worthwhile.

And I think they are using something like a 7 to 1 return. As
long as we are returning 7 to 1, they ought to be financing this ef-
fort. Of course, there is also a tremendous deterrent effect with ef-
fective enforcement.

Mr. GREEN. And that 7-1, is that agreed to by both the OMB and
the Congressional Budget Office?

Ms. BROWN. That’s what they would be looking for with the new
resources.

Mr. GREEN. And that’s both agencies?

Ms. BROWN. Yes.

Mr. GREEN. Thank you, Mr. Chairman.

[The prepared statement of Hon. Gene Green follows:]
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Statement of Representative Gene Green
.bcommittee on Human Resources and Intergovernmental Relations
September 5, 1996

Thank you, Mr. Chairman. I am pleased that this
subcommittee is continuing its series of hearings on
waste, fraud, and abuse in the Medicare and Medicaid
programs. In past hearings, we have learned of the
difficulties in removing fraudulent providers from the
national health care programs, even the difficulties in
charging them with a specific health care crime. From
this we included a fraud provision in the recently
passed Kassebaum-Kennedy health care bill and I want
to complement the Chairman, Mr. Schiff, and my
ranking member Mr. Towns for their work on this

issue over the past two Congresses.



X

During today’s hearing, I would like to explore
with the witnesses how this law will be implemented
and how we can continue to reduce waste, fraud and

abuse in our health care system.
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Mr. SHAYS. Thank you. What I'd like to do, I just have a few fol-
low-up questions. I'd like to invite Ms. Aronovitz to come up, if you
have any comment that you'd like to make in response to what
you've heard.

You, kind of, perked up once or twice, so please feel free to just
come back. You're more than welcome to. Please have a seat.

All three of you have been very helpful to this committee. We
had the GAO make a suggestion, three suggestions, that would get
the States to weed through exclusion referrals and make sure that
the most serious are properly documented and sent to the OIG re-

on.

And then the second was get the OIG to fast-track referral some
States that meet mandatory exclusion criteria and get them to the
OIG headquarters for action.

And third was to get the OIG exclusion lists more easily acces-
sible and more widely available. Were those, basically, the three
points?

Ms. ARONOVITZ. Right.

Mr. SHAYS. Would either of you like to add to that list or focus
on a different area?

Ms. BEREK. I think I would focus on getting a unique provider
supplier identifier, because that will make the systems work.

I mean, one of the reasons it’s hard to do is that the provider
does not necessarily have the same identifying number between
programs or between:

Mr. SHAYS. I think you've documented that. But I just want to
know that would be your highest priority?

Ms. BEREK. That’s my highest priority.

Mr. SHAvs. I was going to say that’s what it would be, but 1
wanted you to say it as your highest priority. Yes.

Ms. BROWN. I think unique provider numbers are needed for all
aspects of managing these systems effectively. And certainly, get-
ting rid of a lot of the fraud in the systems is the most critical
problem.

Mr. SHAYS. Just refresh my sense of why we exclude Social Secu-
rity. I know it’s a privacy issue, but it has beceme such an absurd-
ity because you have to write it on checks sometimes.

You have to write it down so many times, and 'm tempted to say
it’s none of your business just because I'm tempted to say it. But,
basically, anybody who wants to get a Social Security number ulti-
mately can get it.

Ms. BEREK. Except Government agencies.

Mr. SHAYS. Except the Government, except the people who have
to pay out the money. Would your recommendation be that we just
use the Social Security list?

Ms. BEREK. I don’t know whether we would want to necessarily
use the Social Security list because, for example, a hospital is a
provider. And whose personal Social Security number would you
use?

Mr. SHAYS. Right.

Ms. BEREK. So that it is not necessarily, for all instances, the
number of choice. But yes, I want the Social Security numbers of
the principals who own that hospital or manage that hospital, be-
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cause if a doctor is excluded for nefarious behavior, I don't want
him to be able to run a hospital.

And if all I'm looking at is the employer ID number for that hos-
pital, then I have a problem. So I think it may be a mistake to
make the Social Security number have to be the identifier, but I
think we have to have access to it to match to the identifier so
we're sure who the individuals are.

Mr. SHAYS. Do you want a followup question?

Mr. SoUDER. I had a specific question on that from one that came
up earlier, too. And that is that one of the problems, if you put the
Social Security numbers in for everybedy in the group, like a hos-
pital, how would you protect people who may have worked at a
place that has been labeled——

Ms. BEREK. We're talking principle. Nobody is looking to get the
Social Security number on a routine basis for every employer of
every institution.

If there is a problem, you would want to do a match, but what
we're looking at in terms of a hospital or a nursing home are a
home health agency or a durable medical equipment company is
that the people who own 5 percent or more of the interest or who
are principal managers of those companies would give us their So-
cial Security numbers.

And if somebody was a principal manager of National Medical
Enterprises, I would want to know if they opened up a new busi-
ness.

They weren’t excluded. They’re still in the program. But I would
certainly want to monitor any institution that one of those individ-
uals was now involved in managing.

And because I can’t track that, I can’t monitor that. And that’s
part of when we say we want to, sort of, end pay and chase, if I
know somebody who wasn’t excluded but makes me a little nervous
is in the program, I can watch them up front and not ever have
to give something to June Brown, because I can see up front very
q}tllickly that there are problems, stop paying them and end it right
there.

] Ms. BROwN. That is the company we collected $379 million back
rom.

Mr. SHAYS. So obviously, one issue would just be the unique pro-
vider number, and that really was the purpose of putting it in the
legislation was to give you that authority.

And now the question is how does that actually get implemented.
I'm just trying to see parallels between Medicare and Medicaid.

In Medicare, you have 70 contractors, basically, that you nego-
tiate with. In Medicaid, in a sense, the States become the contrac-
tor? OK. .

And do you have the authority now with Medicaid to be able to
treat them as a contractor like you do in Medicare?

Ms. BEREK. Yes. With the new system, we will be able to say to
everybody—I mean, what Congress has mandated the Secretary to
do is to establish a single number issuance system that all payers
will use, and Medicaid is one of those payers. So that as the system
goes up, Medicaid will be mandated to use that number.

Mr. SHAYS. So you treat them, in a sense, as a contractor?
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Ms. BEREK. As a contractor, but it also includes private insur-
ance. It just doesn’t include Government payers. So it will be Med-
icaid. It will be CHAMPUS. It will be private insurance.

Mr. SHavs. This was a recommendation that you all made to us
last year, and that didn't make it in the Medicare bill reform and
Medicaid bill that we passed and was vetoed by the President.

And that’s why we took particular satisfaction—not only did we
xfpa_lkle it an all-payer, but one simple effort, to me, can be so bene-
icial.

And you all should know that all three of you were instrumental
in that being in the legislation by your speaking out about it.

The other issue is when someone is, basically, going to be on the
exclusion list, they drop out before they’re going to be on the list.

It just means theyre not on the list. So they, then, they could
apply for a new number—that’s the problem.

I wouldn’t want to be on that list. The amazing thing is we just
g}(:t this off the Internet. I mean, it’'s a book. I mean, we printed
this up.

I wouldn’t want to be on this list. I'd be fearful that I might be.
I'd voluntarily drop out of the system for a while, and then I'd just
reappear. Is that the basic concern?

Ms. BROWN. The offense might be one where we would have per-
missive exclusion authority, or something like that, but we never
even get notice.

They make the agreement with whatever State agency they’re
talking to. And they’ll say, “We’ll just not bill you anymore.” They
back out. We never even know of it or even have the option of con-
sidering an exclusion.

Mr. SHAYVS. It seems to me anybody with any brains would real-
ize that they're going to be excluded would be wise to just volun-
tarily drop out and just, kind of, keep a low profile for a while. Yes.

Ms. ARONOVITZ. I should just add that in States that are very ag-
gressive in getting into these voluntary agreements, they make
very strict and very complete agreements with people in terms of
managing their involvement in the State Medicaid program.

It’s not that they disappear for a while and then could just come
back. I mean, the States, as far as we could tell, like New York:

Mr. SHAYS. Yes. But they may show up in Medicare.

Ms. ARONOVITZ. Exactly. Exactly. They do an excellent job in get-
ting them out of Medicaid and keeping them out of Medicaid for
sometimes extended periods of time.

Mr. SHAYS. In their State.

Ms. ARONOVITZ. But you're right. They do not normally then get
referred to either a State licensing board or the OIG. So therefore,
they are only excluded from that one program.

Mr. SHAYS. OK. I'm going to finish my questioning. I just wanted
to know, do you have any other comment from the GAO? All right.

You did nod your head a few times when both of them spoke
while you were up at the table, and that reaffirmed their points,
too. So that was helpful. Does any other Member have a question,
followup?

(No response.]

Mr. SHAYS. We thank all three of you, and we appreciate all your
good work.
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We will now go to our third and final panel, consisting of James
White, the director of program integrity, New York Department of
Social Services; and also Dr. Warren Koontz, Board of Medicine,
State of Virginia.

And we were to have a third person, Rufus Noble, from Florida,
whose testimony we’ve put into the record. Thank you both for
being here. Remain standing so I can swear you in.

[Witnesses sworn.]

Mr. SHAYS. You might pull your chairs in a little bit closer. It
would be a little more friendly here. Thanks. That’s great.

Well, it’s wonderful to have you both here. I appreciate you wait-
ing. In your testimony, you’re more than welcome to do a little ad
lib and make reference to what we’ve already asked.

I think you have a pretty good sense of what our questions are.
You may decide you want to focus us somewhere else as well, but
the point is feel free to refer to what has happened before. I'll start,
I guess, in the order I called you. Mr. White from New York.

STATEMENTS OF JAMES WHITE, DIRECTOR, PROGRAM INTEG-
RITY, NEW YORK DEPARTMENT OF SOCIAL SERVICES; AND
WARREN KOONTZ, BOARD OF MEDICINE, STATE OF VIR-
GINIA

Mr. WHITE. Mr. Chairman, members of the subcommittee, I'm
pleased to be here today to discuss the procedures used to exclude
health care providers who abuse the Medicaid Program.

With the cost of health care continuing to grow, it’s important
that we look at all ways to ensure fiscal integrity.

In New York, Governor Pataki recently established a joint task
force on health care insurance fraud to create an interdepartmental
approach to identifying and prosecuting individuals involved in this
type of activity.

With Medicaid expenditures surpassing $20 billion annually in
New York, fighting fraud, abuse and waste has been given new em-
phasis by the administration in order to do as much as possible to
ensure that these expenditures serve their intended purpose of pro-
viding care to the needy of our society.

The State Department of Social Services has had the responsibil-
ity for Medicaid provider oversight to include auditing, investigat-
ing and, when appropriate, sanctioning providers.

The staff responsible for this activity is composed of medical pro-
fessionals, investigators as well as auditors. And the department
works closely with other State licensing and oversight agencies
such as the Department of Health and Human Services and the
Bepartment of Education as well as the Medicaid Fraud Control

nit.

Over the past several years, New York has certainly had its
share of Medicaid fraud. One of the more notable were the lab
blood scams, the Medicaid mill problem and drug diversion.

These scams have been well documented and the subject of nu-
merous national media stories. The department learned the value
of being able to react swiftly and a need to have regulatory capac-
ity to deal with the scenarios we encounter.

In the administrative arena, we want to be able to move as swift-
ly as possible to stop the bleeding by cutting off an individual’s
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ability to be paid my Medicaid for services or goods that were pro-
vided or ordered which were excessive, not medically necessary or,
in fact, fraudulent.

Parts 515 and 504 of the department regulations govern our ac-
tivities and we believe allow us to aggressively deal with problem-
atic providers.

But this has been an evolutionary process. As loopholes were dis-
covered, administrators took steps to amend existing regulations to
deal with each situation.

For example, excluded physicians who have been unable to re-
ceive payment for Medicaid were nevertheless able to continue to
write prescriptions and orders for medically unnecessary items.

Labs, pharmacies, and durable medical equipment suppliers
would fill the orders and claim they were entitled to reimburse-
ment because they had no knowledge that the physician had been
excluded.

Our regulations were amended to clearly State that exclusion in-
cludes prohibiting reimbursement for any items ordered or pre-
scribed by an excluded physician.

We have also expanded our regulations to allow the department
to sanction individuals affiliated with excluded providers, such as
owners, lab medical directors, and supervising pharmacists who
have had knowledge of or participated in the conduct of the unac-
ceptable practice.

New York notifies HHS-IG and numerous health insurance car-
riers of all of our exclusion activity.

While strengthening our provider sanctions was a major step for-
}).var(':ll, we still needed additional ways to deal with the problems we
aced.

The department addressed this need by also strengthening our
provider enrollment provisions. Part 504 of our regulations defines
an important concept; that is, the contractual nature of the rela-
tionship between Medicaid providers and the Medicaid Program.

At one point, Medicaid was looked on as an entitlement program
for providers in New York. That’s no longer the case.

Enrollment applications require more information, get more ex-
tensive review and, in many cases, are denied when they’re not in
compliance with the requirements set forth in part 504.

The department believes that this has prevented many problem-
atic providers the opportunity to defraud Medicaid.

Part 504 also allows the department the ability to terminate its
contractual relationship with providers within 30 days upon writ-
ten notice and without cause.

However, in utilizing this provision, the department has chosen
to present providers with the reasons for its decision to terminate.
An administrative hearing is not required or provided.

Providers terminated using this mechanism cannot be paid by
Medicaid but are not subject to other restrictions. Employment of
these regulations has been vigorously contested, but the depart-
ment has been extremely successful, and landmark case law has
been made in cases which have reached the U.S. Court of Appeals.

In New York, providers do have the ability to voluntarily with-
draw from Medicaid. This is not a tool that we often utilize, nor
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do we permit it in situations that we feel are particularly egre-
gious.

It’s most likely to occur after the final determination to exclude
the provider has already been made and the department and the
provider have reached the administrative hearing stage.

If a problem arises with the presentation of the department’s
case, it may be decided accepting the provider’s voluntary with-
drawal may be the best resolution.

In conclusion, I would like to say that, in New York, we have im-
plemented regulations that allow us to stop the bleeding while still
recognizing provider’s rights to due process. _

However, we believe that administrators must build the regu-
latory capability to quickly move against problem providers.

And it is also important, as certainly highlighted this morning,
that State Medicaid agencies, and fraud control units and HHS-IG
have on-line access to a national data base of provider activity.

Mr. Chairman, this concludes my remarks. I'll be pleased to an-
swer any questions.

[The prepared statement of Mr. White follows:]
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Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss the procedures used to exclude health care
providers who abuse the Medicaid Program. With the cost of health care continuing to
grow its important that we look at all ways to insure fiscal integrity. In New York
Governor Pataki recently established a Joint Task Force on Health Care Insurance Fraud
to create an interdepartmental approach to identifying and prosecuting individuals
involved in this type of activity. With Medicaid expenditures surpassing $20 billion
annually in New York, fighting fraud, abuse and waste in the program has been given new
emphasis by the administration in order to do as much as possible 1o insure that these
expenditures serve their intended purpose of providing care to the needy of our society.

The State Department of Social Services has had the responsibility for Medicaid
provider oversight to include auditing, investigating and when appropriate sanctioning
providers. The staff responsible for this activity is comprised of medical professionals and
investigators as well as auditors. The Department works closely with other state oversight
and licensing agencies such as the Departments of Health and Education as well as the
Medicaid Fraud Control Unit in the Attorney General’s Office.

Over the past several years, New York has certainly had its share of Medicaid
fraud activity. Among the most notable were the lab blood scams, the Medicaid mill
problem and drug diversion. These scans have been well documented and the subject of
numerous national media stories. The Department learned the value of being able to react

swiftly and the need to have the regulatory capacity to deal with the scenarios we
encounter.

In the administrative arena, we want to be able to move as swiftly as possible to
“stop the bleeding” by cutting off an individual’s ability to be paid by Medicaid for
services or goods that were provided or ordered which were excessive, not medically
necessary or in fact fraudulent. Parts 515 and 504 of the Department’s regulations
govern our activities and we believe allow us to aggressively deal with problematic
providers. But this has been an evolutionary process. As loopholes were discovered,
administrators took steps to amend existing regulations to deal with each situation.

For example, excluded physicians who had been unable to receive payment from
Medicaid, .were nevertheless able to continue to write prescriptions and orders for
medically unnecessary items. Labs, pharmacies and durable medical equipment suppliers
would fill the orders and claim they were entitled to reimbursement because they had no
knowledge that the physician was excluded. Our regulations were amended to clearly
state that exclusion includes prohibiting reimbursement for any items ordered or
prescribed by an excluded physician. We have also expanded our regulations to allow the
Department to sanction individuals affiliated with excluded providers such as owners, lab
medical directors and supervising pharmacists who had knowledge of or participated in
the conduct of the unacceptable practice. New York notifies HHS-IG and numerous
health insurance carriers (per their request) of all exclusion activity.
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While strengthening our provider sanctions was a major step forward, we still
needed additional ways to deal with the problems we faced. The Department addressed
this need by also strengthening our provider enrollment provisions. Part 504 of our
regulations defines a important concept - that is, the contractual nature of the relationship
between providers and the Medicaid program. At one point, Medicaid was looked on as
an entitlement program for providers in New York. That is no longer the case.

Enrollment applications require more information, get more extensive review and
in many cases are denied when they are not in compliance with the requirements set forth
in Part 504, The Department believes this has prevented many problematic providers the
opportunity to defraud Medicaid. Part 504 also allows the Department the ability to
terminate its contractual relationship with providers within 30 days upon written notice
and without cause. However, in utilizing this provision, the Department has chosen to
present providers with the reasons for its decision to terminate. An administrative hearing
is not required. Providers terminated using this mechanism cannot be paid by Medicaid
but are not subject to other restrictions. The employment of these regulations have been
vigorously contested, but the Department has been extremely successful and landmark
caselaw has been made in cases which reached the U.S. Court of Appeals.

In New York, providers do have the ability to voluntarily withdraw from
Medicaid. This is not an administrative tool that we often utilize nor do we permit it in
situations that we feel are particularly egregious. It is mostly likely to occur after a final
determination to exclude the provider was aiready made and the Department and the
provider have moved to the administrative hearing stage. If a problem arises with the
presentation of the Department’s case, it may be decided that accepting the provider’s
voluntary withdrawal may be the best resolution.

In conclusion, I wouid like to say that in New York we have implemented
regulations that allow us to “stop the bleeding” while still recognizing providers rights to
due process. However, we believe that administrators must build the regulatory capability
to quickly move against problem providers. It is also important that state Medicaid
agencies, Mediaid Fraud Control Units and HHS-IG have on-line access to a national
database of provider activity.

Mr. Chairman, this concludes my remarks. I will be pleased to answer any
questions.
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Background

In State Fiscal Year 1994-95 New York expended approximately $20 billion (in
federal, state and local funds) for the medical assistance (Medicaid) program to cover
approximately 1.9 million recipients. Estimates of the amount of fraud, abuse and waste in
the program run as high as 10% and the administration has made fighting fraud and
protecting program integrity a top priority. In New York this is the responsibility of many
agencies which include the Office of Inspector General for HHS, the various offices of the
U.S. Attorney, the FBI. and the State Attorney General (Medicaid Fraud Control Unit).
As the single state agency responsible for the administration of the Medicaid program, the
New York State Department of Social Services has played the major role in combating
fraud and in achieving savings through improvements in program integrity. The

Department is staffed with auditors, investigators and medical professionals to carry out
its functions.

Unfortunately, in New York, what we have seen especially in low income,
economically depressed areas is that the business of Medicaid is flourishing. This activity
replaces the intended provision of quality, accessible care. At the heart of this business is
an entrepreneur, who may or not be a medical professional, and someone (a physician or a
registered physician’s assistant) who would see patients and/or order medically
unnecessary tests, services and medications.

Medicaid has been billed fraudulently or unnecessarily through a varety of
schemes used by labs, entrepreneurs, pharmacies and others. The labs bought blood from
drug addicts, purchased or otherwise obtained legitimate Medicaid provider and client
billing information from sources in the provider community, and simply “created” a paper
trail of high cost lab orders and test results to support their billings. Often laboratories
worked with unscrupulous clinic owners (entrepreneurs) who were more than willing to
feed the labs the blood they desperately needed and to direct the physicians they hired to
“pad” their orders for lab services, presumably in return for free help, office space or
kickbacks. Some of the labs even went so far as to redesign their order forms so that
expensive and unusual tests were batched or grouped with routine inexpensive tests. In
that way, a mere one or two check marks in boxes on order forms created hundreds of
dollars worth of unnecessary lab services.

In order to lend some degree of legitimacy to what they were doing and to
generate more billings, the entrepreneurs needed physicians to order the services and write
prescriptions. For the most part, the physicians hired were outside the regular medical
establishment neither having hospital admitting privileges nor belonging to medical
societies. Working in these pill-mills afforded these doctors a steady, heavy volume of
patients for which they could bill Medicaid.
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However, in some cases, the physicians had legitimate, thriving practices in other
parts of the city and in the suburbs. All that was required was that they spend a minimal
amount of time at a facility seeing “patients”. The operators later found their purposes
were better served hiring registered physician’s assistants (RPAs) who were supposedly
supervised by a physician. For the facilities which used the RPAs, the physician only had
to come once a week and sign blank lab and prescription forms which would later be
completed by clinic personnel. The scenario was such that a pharmacist or lab could bill
Medicaid because they “only followed what the doctor had written or ordered”. Clinic
managers would point to the physician and claim that the individual who was treating the
patients was the best or the only judge of what was medically necessary or appropriate.

When confronted, physicians would protest that the treatment they had given was
appropriate and that they were unaware of any questionable practices at the facility. Yet
they worked at clinics which were filthy, often without even sinks or toilets. Some
locations had broken waste pipes running through so-called examining rooms. Most
facilities lacked even the bare essentials of a legitimate medical practice, including an
examining table and basic equipment. These physicians not only were unaffected by the
conditions, they also failed to realize (if you were to believe them) that every person they
saw day after day had the same complaints, asked for the same medications, and were
required to submit to the same battery of tests. They never questioned why patients were
not allowed to see them until they gave blood. They claimed that all they were attempting
to do was provide much needed medical care to the poor and helpless, and were unaware
of and uninvolved in any other matters at the clinic.

Substance abusers shopped for physicians and clinics willing to provide them with
prescriptions for items that had a street value. Word quickly spread on the streets as to
which doctors and/or clinics would provide such prescriptions, and also which pharmacies
would fill them without asking any questions. Many clinics were in fact working directly
with specific pharmacies and patients would be directed to go to that specific store.
Pharmacies (some directly controlled by the entrepreneurs) seized the opportunity to make
money in several ways. First of all, they would simply accept and fill the prescriptions as
written. Earning the reputation on the street as a willing participant meant heavy volume
and a profitable Medicaid business. With the tremendous increase in the number of
individuals involved in the scam called “playing-the-doctor”, a black market for drug
wholesalers quickly became a major enterprise. Networks were set up between labs, pill-
mills, and pharmacies. Individuals known as “non-men” (as in non-controlled substances)
appeared on the streets purchasing the drugs that the individual had just obtained from a
pharmacy. The substance abuser used the cash to buy illicit drugs and the cycle was
repeated.

Today, the “non-men” are part of a larger network. The diverted drugs are
collected, often packaged in baggies and re-sold at prices much lower than wholesale.
Thus, an illegal wholesale and distribution business exists where drugs find their way back
into small independent pharmacies only to be dispensed and then billed to Medicaid over
and over again. A growing problem is that these diverted drugs often are being shipped
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out of the United State to a foreign country. From our perspective, this is the fastest
growing Medicaid problem in New York and as a result, we are currently working with
the FBI, other federal agencies and other State agencies to specifically address this
problem. Hopefully, the end result will be to once and for all identify and put out of
business the major rings that operate and control these diverted drugs and to exclude from
the health care programs those who illegally buy these drugs off the street and resell them.

While historically the Department took steps to exclude or disqualify egregious
providers participating in the types of schemes described above from Medicaid, we found
that loopholes existed which allowed these same individuals to continue to harm the
program. For example, excluded physicians would be unable to submit bills to Medicaid
for services rendered but were easily able to continue writing orders for medically
unnecessary items. Pharmacies, labs, and durable medical equipment dealers would fill the

ders and claim entitlement to reimbursement because they had had no way of knowing the
order wrniter had been excluded.

In New York, the administrative sanctioning process has been evolutionary,
responding to the need to plug loopholes such as the one described above and restrict the
ability of individuals to carry out their schemes to take advantage of the program.
Administrators have worked to develop a process which allows the Department to react
quickly to “stop the bleeding” while at the same time affording due process to prowviders.

New York Administrative Remedies

The Administration recognized the need for an aggressive up-front approach to
effectively address the issue of Medicaid fraud and abuse. The resources and tools utilized
by the Department include the exclusion of providers from Medicaid, enforcing the
contractual nature of the refationship between providers and the Department, tightening
the enrollment process and working closer with other oversight agencies.

The primary sanctioning authority for the Department is Part 515 of the Social
Services regulations. N.Y. Comp. Codes R.&Regs. tit.18, Sec. 515.1 gt seq. (1988). Part
515 defines the Department’s authority, sets forth the requirements and procedures for
sanctioning persons, recovering overpayments resulting from unacceptable practices,
obtaining restitution, administrative appeals of sanctions and overpayments and

reinstatement to the Medicaid program. Unacceptable practices are defined under 515.2
and include the following:

o false claims
« false statements

o failure to disclose
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¢ converting a medical assistance payment to a use other than the use intended by the
medical assistance program

o bribes and kickbacks
¢ unacceptable recordkeeping
¢ employment of sanctioned persons

o receiving additional payments, gifts, donations in addition to the amount paid under
the program for any medical care, services or supplies.

o client deception

® excessive services

s failure to meet recognized standards
¢ unlawful documentation

o factoring

¢ solicitation of clients

¢ verification of MA eligibility and

e denial of services

This listing has evolved to meet the regulatory needs of the Department in order to
address aberrant provider behavior. Beyond exclusion, Section 515.3 also authorizes the
Department to impose limited participation. For exampie, this authority has been used to
require pre-audits of claims or restrict physicians to practicing only at certain facilities and
not allow them independent practice. This section also allows the Department to sanction
an individual affiliated with a person or provider who has been already sanctioned
themselves when the questioned conduct was accomplished within the course of duties of
the person to be sanctioned and the other person knew of, should have known of, or
consented to the conduct. New York has used this provision in regards to owners of
businesses, lab medical directors and supervising pharmacists among others.

In New York the review of provider activity basically follows an audit protocol.
In most cases, we will conduct entrance and exit conferences with the provider and
employ sampling methodologies. An audit report will be prepared and forwarded to the
provider detailing our initial findings, and the ramifications of those findings ( i.e., the
dollar value of any potential overpayment and/or the administrative sanction that the
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Department intends to impose). The provider has thirty (30) days to respond to these
findings. After analyzing the response a final report will be forwarded to the provider
informing them of our determination. This report also serves as official notice of:

any administration actions,

when the sanction will be effective (normally twenty (20) days from the date of
notice),

that their name will appear on a monthly list of providers not permitted to order or
prescribe services or supplies reimbursed by Medicaid, and

the providers right to challenge the action by requesting an administrative hearing
within sixty (60) days of the notice.

In order to attack the problem of medically unnecessary orders for supplies and
services, the Department utilizes a staff of medical professionals. When we have targeted
a Medicaid-mill type physician or one whose volume of orders seems to be out of line with
his/her peer group, we normally will have a nurse review 25 medical charts. The findings
of this review will be sent to the physician in the same manner as the audit report. In this
process, however, the Department forwards the physician’s response along with our
findings to a physician peer reviewer for final adjudication. If the peer reviewer feels the
Department’s initial findings are correct and if the citations are deemed serious enough, a

final notice with sanction that mirrors the final audit report discussed previously, will be
sent.

During the past five years, the Department has taken the following number of
actions to exclude providers:

Provider Exclusions
By State Fiscal Year
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Exclusions By Provider Type
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As mentioned previously, the provider is notified that their name will appear on a
monthly listing (known as the PVR 292). This list is distributed to all providers who fill
orders for supplies and services. In addition, the Department provides access to this
information through an Electronic Medicaid Eligibility System (EMEVS). The intent is to
put the Medicaid provider community on notice that the providers shown have been
sanctioned by the Department and that any affiliation which affects Medicaid payments
will be at the provider’s risk (the least of which would be non-payment of claims). The
basis for this action is in Section 515.5 of our regulations which prohibit payment to or on
behalf of a person for any medical care, services or supplies furnished or
ordered/prescribed by that person or under the supervision of that person during the
period of exclusion.

In the course of conducting our business we often encounter scenarios where the
ability to take an immediate action to sanction a provider is necessary. There are two
major categories of activity where this would apply. The first is when the Department
makes a determination that the public health or welfare, or that of a recipient, would be
imminently endangered by the continued participation of the person/provider in the
program. We often encounter this situation in the course of doing our medical reviews or
during our undercover investigative activities. Referrals are made to any appropriate
governmental oversight agency for their action as well. In these cases, the exclusion is
effective until the conditions that caused the exclusion are corrected.

The second category has to do with situations where providers have been indicted
or convicted of crimes relating to the provision of or participation in the performance of
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management or administrative services related to furnishing medical care, supplies or
services.

Providers who have received an immediate sanction have the right to submit
written arguments and documents within 30 days of the action. Their arguments are
limited to whether there was a mistake of fact or whether the sanction was reasonable

To supplement the Department’s sanctioning authority, New York felt it needed to
be more vigilant regarding provider enrollment in Medicaid. This has been accomplished
in several ways. First of all, enrollment applications have been expanded to include much
more information regarding the business itself, affiliations and employees. Designated
enrollment applications for certain provider types (e.g., Durabie Medical Equipment
dealers) have to be reviewed and approved by fraud and abuse staff. This staff does an
extensive review of the data supplied on the application looking for incomplete, misleading
or troublesome information. In many situations, the Department will conduct an on-site
inspection of the provider’s office or business to insure that it meets basic Department
standards including accessibility for patients and full-service inventory. In New York City,
physicians are not allowed to enroll until they’ve attended a fraud and abuse seminar
conducted by the Department. This seminar introduces them to the regulatory
requirements they will need to fulfill, the latest scams they need to be aware of, and the
ramifications of being sanctioned by the Department.

Enrollment applications may be denied by the Department under Part 504 of our
regulations which establishes the contractual nature of the relationship between providers
and the Department. Denials may be for a number of reasons including: false
representation or omission of material facts, previous or current exclusion from Medicaid
in any state of the United States, not having made restitution for prior Medicaid
overpayments, a prior finding of engaging in an unacceptable practice in Medicaid or
Medicare, failure to supply requested information or lack of proper licensing or
certification. Providers are given written notification of the denial stating the reasons.
The applicant has the right to appeal the denial by filing a reconsideration request within
45 days of the notice. The Depariment will review any documents submitted in support of
the application and issue a written determination after reconsideration within 30 days of
the receipt of the request. The chart below highlights the number of denials the
Department has issued during the past five years.

10
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Enrollment Denials
By State Fiscal Year
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This intensive enrollment review process has been highly effective in allowing the
Department to gather and analyze as much information as possible prior to accepting a
provider’s application to participate in Medicaid. With our experience and our data bases
we have been able to profile troublesome situations and believe we have denied many

individuals the opportunity to defraud the Medicaid program.

The Department’s ability to do this has not been implemented without contention.
In fact, it has been vigorously contested in both state and federal courts. We have been
extremely successful in these forums and landmark caselaw has been made in many cases
which reached either the U.S. Court of Appeals or the State Court of Appeals. For
example in Senape v. Constantino, 936 F.2d 687 (2nd cir. 1991), the Department
successfully defended its right to utilize its enrollment process to ensure that problematic
providers are not granted a contract to participate in Medicaid.

It has been our experience that emphasizing the contractual nature of the
relationship between providers and the Department, developing regulations which clearly
define the nature and expectations of this contractual relationship, as well as to whom it
applies, and aggressively enforcing these provisions has been a very successful approach
to dealing with troublesome providers. New York has utilized these regulations to deal
with aberrant providers in a much less time consuming way than the traditional
audit/exclusion process.

In situations where we see aberrant practices but have not detected fraud (which
would result in a referral to the Medicaid Fraud Control Unit within the Attorney
General’s Office), these provisions may be applied. The approach is basic, the Department
decides to terminate its contractual relationship with the provider. This termination can be
effective upon 30 days written notice and without cause. However, as a matter of policy

11
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the Department has chosen it submit to providers the basis for its decision to terminate.
The effect of this type of termination is that the provider will no longer be eligible to
receive Medicaid reimbursement. Utilizing this 504 termination means we are not
charging an overpayment to the provider, and we are not officially excluding the provider
from participating in Medicaid with all the ramifications that go with that, such as
notification to various Federal and State agencies as well as other health insurance
carriers. A Part 504 termination would normally not be used for a physician because it
would not prevent him or her from continuing to order goods and services.

This is another area that has been hotly contested by the provider community and

where favorable caselaw now exists, 701 Pharmacy v. Perales, 933 F.2d 1093 (2nd cir.
1991).

In New York providers have the ability to voluntarily withdrawn from Medicaid.
However, this is not an administrative action that we normally permit. It is not utilized in
situations that we feel are particularly egregious. For the handful of providers every year
whose cases are disposed of in this way, the Department has in almost all cases previously
issued an exclusion and notified HHS. We may at some later point (prior to or during the
administrative hearing) because aware of a problem with the presentation of our case.

Notification

The Department routinely notifies the New York Regional Office for the
Department of Heaith and Human Services (HHS) Office of Inspector General for all
exclusions. What we submit is in fact a copy of the notice that we send to the Medicaid
provider. New York routinely receives notice from HHC of exclusion actions taken by
the Federal agency. New York will post that information to our provider file database.
Providers are then sent a notice from the Department notifying that they are being
excluded from participating in Medicaid in New York as a result of the Federal action and
for a period to coincide with the Federal period of exclusion. A copy of this provider
notification is also sent to HHS-OIG regional office in New York to notify them that the
Department has followed up on the Federal action.

Recommendations

While the administrative process varies state to state, we believe the following
recommendations have value for both federal and state agencies:

e There is a need for a national data bank of exclusion activity. State Medicaid agencies,
Medicaid Fraud Control Units, HCFA and HHS-IG should all have on-line access to
conviction and exclusion information.

o Federal and State agencies should take the necessary steps to define the contractual
terms of their relationship with Medicaid providers utilizing the caselaw that already
has been established.

12
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o Health care providers who are permitted to write prescriptions or order goods and
services need to be held accountable for the medical necessity of those items
regardless of whether or not they themselves received reimbursement.

Conclusion

We believe that in order to fight Medicaid fraud and protect program integrity,
agencies at the state and federal level must have regulatory capability and flexibility to
enable the administrative sanctioning of providers to be an effective process. We also
believe that to be truly effective the sanctioning process must be supplemented with the
ability to prevent problematic providers from enrolling in the first instance and also with
ability of oversight agencies to quickly terminate their relationship with providers. In New
York we have implemented regulations that allow us to “stop the bleeding” while still
recognizing and addressing providers rights to due process.
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Mr. SHAYS. Thank you, Mr. White. Dr. Koontz.

Dr. KooNTz. Mr. Chairman, members of the subcommittee, ladies
and gentlemen, I'm Dr. Warren Koontz, executive director of the
Virginia Board of Medicine.

On behalf of the Department of Health Professions and the
Board of Medicine of the Commonwealth of Virginia, I want to
thank you for inviting me to participate in this discussion on the
processes followed by Federal and State agencies to exclude fraudu-
lent providers from Medicaid and other Federal health care pro-
grams.

The Virginia Board of Medicine is 1 of 12 boards within the De-
partment of Health Professions, an agency under the Secretary of
Health and Human Resources for the Commonwealth.

The Board of Medicine regulates over 26,000 practitioners li-
censed or certified in Virginia. These practitioners not only include
doctors of medicine and osteopathy but also doctors of podiatry and
chiropractic. In addition, we regulate physical therapists, physician
assistants, acupuncturists, respiratory therapists, occupational
therapists, rad techs, and licensed acupuncturists.

The Virginia Department of Health Professions and the Board of
Medicine work in concert to provide an optimal regulatory system
to promote the safe and effective delivery of health care to the citi-
zens of the Commonwealth by licensing applicants who meet mini-
mum qualifications as determined by law and regulations.

Taking appropriate action to enforce compliance with legal re-
quirements, issuing licenses or permits to certain health care regu-
lated businesses and inspecting for compliance with laws and regu-
lations, studying and recommending the appropriate degree of reg-
ulation of health professions and occupations.

Our duties are to review the qualifications and issue licenses or
certificates to qualified health care professionals; to provide accu-
rate, timely resolution of complaints; to provide timely, cost-effec-
tive access to accurate information concerning licensure, discipli-
nary actions and the regulatory system.

To adjudicate violations of statutes and regulations and to antici-
pate the dynamic environment of the health care industry and de-
velop appropriate legislation and regulatory initiatives.

The Board of Medicine has 17 members appointed by the Gov-
ernor, including 11 doctors of medicine, an osteopath, a chiro-
practor, a podiatrist, a clinical psychologist and two public mem-
bers.

The vast majority of complaints that come to the Board of Medi-
cine are written, but a few do come by newspaper articles or tele-

hone.
P The source of these complaints are many; the largest majority
being from consumers, but a number, however, come from other
governmental agencies, both Federal and State, the Department of
Health and law enforcement, to give an example.

In a 5-year period, the Board of Medicine received and inves-
tigated over 4,000 complaints, the largest number of these with the
primary complaint being standard of care, over 2,000. Almost 1,000
were unprofessional conduct, and by fraud as being the primary or
the first cause of the complaint was only 104.
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When a complaint is lodged against a practitioner regulated by
the Board of Medicine, an investigation is conducted by the enforce-
ment division of the Department of Health Professions. Depending
on the nature of the allegations, these investigations may be con-
ducted cooperatively with the Virginia State Police, the Drug En-
forcement Agency or the Medicaid Fraud Control Unit.

An investigative report is developed and, after completion, it is
submitted to the board for its review. If an apparent violation of
law or regulation is identified, the case is, under the Virginia Ad-
ministrative Process Act, referred for an informal conference.

The informal conference committee is made up of three members
of the Board of Medicine who review the investigative report and
discuss the facts with the respondent, who may or may not have
an attorney.

The informal conference committee, by law, has the ability to dis-
miss the allegations, issue a reprimand or place the practitioner on
probation.

If the allegations are substantial and is thought by the three-
member committee that a suspension or a revocation of the license
may be in order, the allegations are referred to the board for ap-
proval for the holding of a formal administrative hearing.

A formal hearing panel is made up of at least five members of
the Board of Medicine, and this panel has the authority to dismiss
the allegations, issue a reprimand, put the license on probation, or
to suspend or revoke the license.

The Virginia statutes also provide authority to the board to take
disciplinary action without a hearing in several instances.

The Board of Medicine, under Virginia Code, has the ability to
summarily suspend the license of a practitioner if there is evidence
that there is a substantial danger to the public, health, or safety
which warrants this action.

In addition, the code also allows for suspension or revocation of
a license upon notification that a person licensed to practice any of
the healing arts in the Commonwealth has had his license to prac-
tice that branch of the healing arts revoked or suspended in an-
other State or territories.

Similar mandatory action is authorized for licensees who have
been convicted of a felony or those who have been adjudged legally
incompetent.

In fact, those practitioners who engage in fraudulent conduct can
be found guilty of a number of violations of the Virginia Code. I
won’t go through those. They are in your statement.

Following the entry of an order which encumbers a license,
whether it be reprimand, probation, revocation, or suspension, the
final order is public information and is sent to those parties specifi-
cally requesting such information and to a standard mailing list
which includes the National Practitioner Data Bank, Federation of
State Medical Boards for doctors of medicine and osteopathy and
other federations such as the podiatric, osteopathic, chiropractic, et
cetera.

At the present time, the Board of Medicine does share informa-
tion on disciplinary action, in addition to the previously named en-
tities, also with liability insurance carriers, health insurance car-
riers, other licensed jurisdictions, the hospitals in Virginia, the
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State Hospital Association, Department of Health and Human
Services, Medicare and Medicaid Intermediaries and the Drug En-
forcement Agency.

On a weekly basis, the board provides notices of administrative
proceedings and orders to our State Physicians Review Organiza-
tion.

The committee may wish to contact the Federation of State Medi-
cal Boards of the United States. The federation could provide you
more information on its new computer system, which is to become
operational and give on-line access for all 68 boards of medicine
and osteopathy in the section several months.

The Virginia Board of Medicine believes that its relationships
with Federal agencies and other State agencies are good. The De-
partment of Health Professions is beginning its implementation
stage of a re-engineering process that has been going on for the
past 9 months.

At the conclusion of this last phase, there should be an increased
ability to transmit and share data, adjudicate cases, and provide
faster communication with local, State, and Federal agencies.

The Board of Medicine appreciates the opportunity to speak with
you today and would be happy to work with this committee to help
in any way that you feel is appropriate. And I thank you.

[The prepared statement of Dr. Koontz follows:]
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Thursday, September 5, 1996

Chairman Christopher Shays
Members of the Subcommittee on Human Resources and Intergovernmental Relations
Ladies and Gentlemen:

| am Dr. Warren Koontz, MD, Executive Director of the Virginia Board of
Medicine. On behalf of the Department of Health Professions and the Board of
Medicine of the Commonwealth of Virginia, | want to thank you for inviting me to
participate in this discussion on the processes followed by federal and state agencies to
exclude fraudulent providers from Medicaid and other federal health care programs.
The Virginia Board of Medicine is one of 12 boards within the Department of Health
Professions, an agency under the Secretary of Health and Human Resources for the
Commonwealth of Virginia. The Board of Medicine regulates the practice of over
26,000 practitioners licensed or certified in Virginia. These practitioners include not
only doctors of medicine and osteopathy, but also doctors of podiatry and chiropractic.
In addition, the Board of Medicine reguiates physical therapists, physician assistants,
acupuncturists, respiratory therapists, occup§tional therapists, radiological technology
practitioners, and licensed acupuncturists.

The Virginia Department of Health Professions and the Board of Medicine work
in concert to provide an optimal regulatory system.

The mission of the Virginia Department of Health Professions is to promote the
safe and effective delivery of heaith care to the citizens of the Commonwealth by

(1) licensing applicants who meet minimum qualifications as determined by law and
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regulation, (2) taking appropriate action to enforce compliance with legai requirements,
(3) issuing licenses or permits to certain heaith regulated businesses and inspecting for
compliance with applicable laws and regulations, and (4) studying and recommending
the appropriate degree of reguiation of health professions and occupations. The Board
of Medicine's duties are: (1) to review gualifications and issue licenses or certificates to
qualified health care professionals; (2) to provide appropriate, timely resolution of
complaints; (3) to provide timely, cost effective access to accurate information
concerning licensure, disciplinary actions, and the regulatory system; (4) to adjudicate
violations of statutes and regulations; (5) to anticipate the dynamic environment of the
health care industry and develop appropriate legislation and regulatory initiatives. The
Board of Medicine has 17 members including 11 doctors of medicine, one osteopath,
one chiropractor, one podiatrist, a clinical psychologist, and two public members.

The vast majority of compiaints to the Board of Medicine are written, but a few
come by telephone or newspaper articles. The source of these complaints are
numerous; the largest majority being from consumers. A number, however, are from
other governmental agencies, both federal and state, the Department of Health, and

law enforcement. To give an example:

1991-1996

Complaints Received by the Board of Medicine 4,017
Standard of Care Complaints 2,260
Unprofessional Conduct 877
Fraud 104
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When a complaint is lodged against a practitioner reguiated by the Board of
Medicine, an investigation is conducted by the Enforcement Division of the Department
of Health Professions. Depending on the nature of the ailegations, these investigations
may be conducted cooperatively with the Virginia State Police, the DEA or the Medicaid
Fraud Control Unit. An investigative report is developed and, after completion, is
submitted to the Board of Medicine for its review. If an apparent violation of law or
regulation is identified, the case is, under the Virginia Administrative Process Act,
referred for an informal conference. The informal conference committee is made up of
three members of the Board of Medicine who review the investigative report and
discuss the facts with the respondent who may have an attorney. The informat
conference committee, by law, has the ability to dismiss the allegations, issue a
reprimand, or to place the practitioner on probation. If the ailegations are substantial
and it is thought by the three-member committee that a suspension or revocation of the
license may be in order, the allegations are referred to the Board for approval for the
holding of a formal administrative hearing. A formal hearing panef is made up of at
least five members of the Board of Medicine and this panel has the authority to dismiss
the allegations, issue a reprimand, put the |iqense on probation, or to suspend or
revoke the license.

The Virginia statutes aiso provide authority for the Board to take disciplinary
action without a hearing in several instances. The Board of Medicine, under Virginia
Code §54.1-2920 has the ability to summarily suspend the ficense of a practitioner if
there is evidence that there is a substantial danger to the public, health, or safety which

warrants this action. In addition, Virginia Code §54.1-2917 requires mandatory
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suspension or revocation of a license upon notification that any person licensed to
practice any of the healing arts in the Commanweaith has had his license to practice
that branch of the healing arts revoked or suspended in ancther state, the District of
Columbia, or a United States possession or territory, or a foreign jurisdiction. Similar
mandatory action is authorized for licensees who have been convicted of a felany or
those who have been adjudged legally incompetent. Virginia Code §54.1-2409 gives
the Director of the Department of Health Professions the same authority to mandatorily
suspend a license, and the Director takes this action when the Board is not in session.

The practitioner who engages in fraudulent conduct could be found guilty of the
following violations of the Medical Practice Act, Virginia Code §54.1-2914,
Unprofessional Conduct: (a) Section A.9., “conducts his practice in @ manner contrary
to the standards of ethics of his branch of the healing arts”; (b) Section A.13. “performs
any act likely to deceive, defraud or harm the public”; (c) Section A.14. “violates any
provision of statute or regulation, state or federal, relating to the manufacture,
distribution, dispensing or administration of drugs”; (d) Section A.15. “violates or
cooperates with others in violating any of the provisions of this chapter or regulations of
the Board.” Further, Virginia Code §54.1-2915 states that the Board may suspend for a
stated period of time or indefinitely, or revoke any certificate or license or censure or
reprimand any person or piace him on probation for such time as it may designate for
several causes; among them are:

« False statements or representations or fraud or deceit in obtaining admission

to the practice, or fraud or deceit in the practice of any branch of the healing

arts;
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¢ Unprofessional conduct as defined in this chapter;

+ Restriction of a license to practice a branch of the healing arts in another
state, the District of Columbia, a United States possession or territory, or a
foreign jurisdiction.

Virginia Code §54.1-2916, in relevant part, states that the Board may suspend or
revoke any certificate or license if it finds that the candidate, applicant or licensee:

A.1. Has been convicted in any state, territory or country of any felony or of

any crime involving morai turpitude;

B. The conviction of an offense in ancther state, territory or country, which if
committed in Virginia would be a felony, shall be treated as a felony
conviction under this section regardless of its designation in the other
state, territory or country.

Following the entry of an Order which encumbers a license, whether it be a
reprimand, probation, revocation or suspension, the final Order is public information
and is sent to both parties specifically requesting such information and to a standard
mailing list which includes the National Data Practitioner Bank and Federation of State
Medical Boards (for the doctors of medicine gnd osteopathy). Other practitioners
reguiated by the Board of Medicine will have their orders forwarded to their appropriate
federation, such as the Federation of Podiatric Boards, the Federation of Osteopathic
Boards, Federation of Chiropractic Boards, or the Federation of Physical Therapist
Association, etc. At the present time the Virginia Board of Medicine does share
information on disciplinary action, in addition to the previously named entities, also with

liability insurance carriers, health insurance carriers, other licensed jurisdictions, the
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hospitals in Virginia, the State Hospital Association, Department of Health and Human
Services, Medicare and Medicaid intermediaries, and the Drug Enforcement Agency.
On a weekly basis, the Board provides notices of administrative proceedings and orders
to the State PRO, Virginia Health Quality Center.

The committee may wish to contact the Federation of State Medical Boards of
the United States, Inc. at Federation Place, 400 Fuller Wiser Road, Suite 300, Euless,
TX 76039-3855, phone number (817) 868-4000 or fax (817) 868-4099. The
Federation of State Medical Boards could provide complete information on its new
computer system, which is to become operational and give online access for ail 68
boards of medicine and osteopathy in the next several months.

The Virginia Board of Medicine believes that its relationships with federal
agencies and other state agencies are good. The Department of Health Professions is
beginning its implementation stage of a reengineering process that has been going on
for the past nine months. At the conclusion of this last phase there should be a
increased ability to transmit and share data, adjudicate cases, and provide faster
communication with local, state, and federal agencies.

The Board of Medicine of the Commonweaith of Virginia appreciates the
opportunity to speak with you today, and would be happy to work with this committee to

help in any way that you feel is appropriate. Thank you.
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Exclusions Under the Social Security Act

Maandatory:

* Program-related conviction
* Conviction for patient abuse or neglect

Permissive:

* Conviction relating to fraud
* Conviction relating to obstruction of an investigation
* Conviction relating to controlled substances

* License revocation or suspension
* Suspension or exclusion under a federal or state health care program
* Excessive claims or furnishing of unnecessary or substandard items or services

* Fraud, kickbacks and other prohibited activity
* Entities owned or controlled by a sanctioned individual
* Failure to disclose required information

* Failure to supply requested information on subcontractors and suppliers
* Failure to provide payment information
* Failure to grant immediate access

* Failure to take corrective action

* Default on heaith education loan or scholarship obligations
* Imposition of a civil money penalty or assessment

* Program office recommendation
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Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss our ongoing work
related to health care providers who have been removed from their
state Medicaid programs for committing program fraud or rendering
substandard care to beneficiaries. When this occurs, the
Department of Health and Human Services' (HHS} Office of the
Inspector General (OIG) is responsible for determining whether such
circumstances warrant prompt nationwide exclusion of those
providers from all federal health programs. Our work responds to
your concern that despite the 0IG's efforts, providers who have
been convicted of fraud or who have delivered inadequate or
inappropriate care may still be participating in these programs.

My comments today will focus on the process the OIG uses for
excluding providers from Medicaid, Medicare, and other federal
health programs. Our objective was to determine whether this
process effectively ensures that excluded providers do not continue
to participate in these programs.

In developing this information, we visited the District of
Columbia, Illinois, Maryland, Missouri, and Virginia. For these
five states,' we worked with officials of state Medicaid agencies,
licensing boards, and Medicare contractors to document their
exclusion processes. We performed computer matches of OIG and
state lists of excluded providers and Medicare claims data. We
also reviewed case files for a judgmentally selected sample of
excluded providers to determine the nature of their wrongdoing and
the types of sanctions they received. We also performed limited
work in New York State to understand the state Medicaid program's
exclusion process. In addition, we met with officials from the
four OIG field offices--Chicago, New York, Philadelphia, and
Washington, D.C.--that oversee these six states, and with 0IG
headquarters officials.

In brief, although the 0IG has excluded thousands of
providers, our work suggests that several weaknesses in its process
can leave sanctioned providers on the rolls of federal health
programs for unacceptable periods of time. This puts at risk the
health and safety of beneficiaries and compromises the financial
integrity of Medicaid, Medicare, and other federal health programs.
The weaknesses we identified include (1) lengthy delays in the
OIG's decision process, even in cases where a provider has been
convicted of fraud or patient abuse or neglect; (2) inconsistencies
among OIG field offices regarding which providers will be
considered for nationwide exclusion; (3) states not informing the
OIG about providers who agree to stop participating in their
Medicaid programs even though the reason for agreeing to withdraw
is sometimes egregious patient care or abusive billing; and (4) how

'For the purposes of this discussion, we include the District of
Columbia as a state.
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states use information from the OIG to remove excluded providers
from state programs.

In addition to identifying these system weaknesses, we
attempted to assess the magnitude of these problems. Incomplete
records in the OIG field offices where we conducted work did not
permit such an analysis, however. We therefore could not identify
the universe of cases referred to the OIG field offices, determine
if all cases received were reviewed and acted upon in a timely
manner, or obtain the rationale for decisions not to recommend
exclusion to headquarters.

BACKGRQUND

Medicaid 1s a joint federal-state health program for the poor
that expended $159 billion in fiscal year 1995 to provide health
care coverage for over 40 million people. Because of its size and
complex structure, Medicaid is vulnerable to fraud and abuse.

State Medicaid agencies have the primary responsibility to protect
the program's financial integrity and to ensure that beneficiaries
have access to quality care. This includes ensuring that
appropriate safeguards are in place to remove providers that commit
fraud or abuse, or are incompetent, from state programs.

At the federal level, the Secretary of HHS has delegated to
the OIG the authority under sections 1128 and 1156 of the Social
Security Act to exclude health care providers from most federal
health care programs.® The 0IG, through its Office of
Investigations, is reguired to exclude, nationwide, providers who
have been convicted of Medicare- or Medicaid-related fraud and
patient abuse or neglect, and felonies related to health care fraud
and controlled substances.’ These actions are termed "mandatory
exclusions."

*0I1G exclusions are effective with respect to Medicare (title XVIII
of the Social Security Act) and state health care programs, defined
as Medicaid (title XIX), Maternal and Child Health Services Block
grant (title V), and Block Grants to States for Social Services
{title XX). As a result of the Federal Acquisition Streamlining
Act of 1994, which mandates and expands the governmentwide effect
of all debarments, suspensions, and other exclusionary actions to
federal procurement and nonprocurement programs, OIG exclusions
also apply to health care providers participating in the Federal
Employees' Health Benefits Program (FEHBP) administered by the U.S.
Office of Personnel Management and the Civilian Health and Medical
Program of the Uniformed Services (CHAMPUS) administered by the
Department of Defense.

‘These latter two mandatory exclusions were recently added by the
Health Insurance Portability and Accountability Act of 1996.
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The OIG also has authority to exclude other individuals or
entities if the OIG determines that the particular facts in a case
meet its criteria. These so-called "permissive exclusions” may be
based on, for example, submitting excessive claims, license
suspensions and revocations, and sanctions imposed by federal or
state health agencies. (See the appendix for a complete list of
exclusion authorities.}

The OIG field offices receive referrals of sanction actions
taken by state Medicaid agencies, licensing boards, Medicaid fraud
control units (MFCU),‘ and others. For mandatory cases, they
assemble and forward to headquarters the case files containing
evidence of a provider's criminal conviction. For referrals
falling under the permissive exclusion authorities, the field
offices receive documents related to disciplinary actions taken by
state Medicaid agencies, licensing boards, or others. They assess
the relevant facts and forward to OIG headquarters the cases they
recommend for exclusion. O0IG headquarters makes the final decision
about whether to exclude the provider from program participation.

When the 0OIG excludes a provider, it sends notification
letters to organizations such as state Medicaid agencies, Medicare
claims-processing contractors, state licensing boards, and MFCUs in
the states where the provider is known to practice or operate.

When applicable, the provider's employer is also notified. 1In
addition, information on excluded providers is disseminated
nationally through monthly reports and semiannual cumulative
listings.

As of February 1996--the latest date for which cumulative data
were prepared--the OIG had excluded 8,830 providers from federal
health care programs nationwide. Three exclusion categories--
conviction for program-related crime, conviction for patient abuse
or neglect, and license suspensions and revocations--accounted for
76 percent of these nationwide exclusions.

QIG_PROCESS DOES NOT ENSURE THAT ALL
PROVIDERS ARE EXCLUDED IN A TIMELY MANNER

In reviewing the OIG's exclusion of state-referred cases, we
identified a number of cases--including those involving mandatory
exclusions or serious quality of care issues--that remained
unresolved for long periods of time. 1In the Chicago and Washington
field offices, for example, we found delays that were due, at least
in part, to state Medicaid agencies and MFCUs not always submitting

‘Most states have MFCUs that must be organizationally independent
of the agency that operates the state Medicaid program. A MFCU is
usually a component of the state attorney general's office. MFCUs
investigate and prosecute provider fraud and cases relating to
neglect or abuse of patients in nursing homes and other facilities.

3
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documentation the field offices needed to process the exclusion.
Thus, the completeness of the documentation provided by these
agencies varied, necessitating frequent back-and-forth telephone
contacts and correspondence to obtain data. The Washington field
office advised us that it could take as long as 2 months to obtain
needed documentation from state agencies.

In other instances, however, case files showed long periods of
inactivity with no apparent explanation for the delays. 1In one
case, a pharmacy was terminated for overbilling the Illinois
Medicaid program by over $117,000. It took the Chicago field
office 15 months to forward the case to headquarters for exclusion.
The case file showed no activity for extended periods of time,
including a 10-month period. In another case, the field office
referred a provider to headquarters for exclusion 19 months after
the Illinois MFCU notified it that the provider had pled guilty in
state court to falsely billing for Medicaid services. Two and one-
half months after the case was forwarded to OIG headquarters, the
provider was excluded nationwide.

NCONSISTENCIES AMONG FIELD QFFICES

Another weakness we identified in the OIG's process involves
inconsistencies among its field offices in how they use their
discretionary authority and the types of cases they refer to
headquarters. This is especially true in the case of permissive
exclusions, where the field offices may decide whether to recommend
exclusion.

In 1987, the 0OIG was given expanded discretionary authority to
exclude providers nationwide.® Our work to date, however,
indicates that the OIG has not always used its expanded exclusion
authority as widely as it could. OIG officials told us that given
the OIG's competing priorities, permissive exclusions have
sometimes taken a lower priority. In October 1992, the OIG
instructed its field offices to only process state Medicaid agency
and licensing board disciplinary actions in which there was actual
harm to patients and in which the provider had moved to another
state. Field offices asked state agencies to only report these
types of cases. About 1 year later, however, the OIG rescinded
this guidance and state agencies were asked to once again refer all
cases.

We also observed apparent inconsistencies in the way field
offices are processing permissive cases. As a result, providers
with equally serious problems could be treated differently by the
OIG depending on their location. For example, an official in the
Washington field office told us that the office would not consider

*Medicare and Medicaid Patient and Program Protection Act of 1987
(P.L. 100-93).
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recommending nationwide exclusion unless the state Medicaid agency
had excluded the provider, or a licensing board had revoked a
license, for at least 1 year. The Chicago and New York field
offices, however, use a 2-year rule of thumb.

QIG NOT NOTIFIED OF CERTAIN WITHDRAWALS
FROM _STATE MEDICAID PROGRAMS

During our state visits we found that states were not always
notifying the OIG of certain providers effectively excluded from
the respective state's Medicaid program. One state we visited
sometimes permits providers who are being considered for removal
from their Medicaid programs to "voluntarily" withdraw rather than
face formal sanction. Another state sometimes terminates on short
notice providers it suspects of engaging in improper or
inappropriate activities. Neither type of withdrawal is reported
to the OIG. While this results in safeguards for those states'
Medicaid programs and beneficiaries, it affords no protection for
Medicare or other states' Medicaid programs.¢

Illinois sometimes negotiates a settlement agreement with a
provider against whom it has initiated termination proceedings.
This effectively excludes the provider without the state having to
gpend the time and resources needed to pursue a formal action. 1In
such an agreement, the provider admits to no wrongdoing but agrees
to withdraw from participating in Medicaid. The provider also
forfeits the right to appeal if denied reinstatement at a later
date. The provider does not, however, face the prospect of losing
his or her license to practice because, according to state Medicaid
officials, the case is not referred to the state licensing board.
In addition, the state does not report such a case to the OIG.
This withdrawal process enables Illinois to remove providers from
its Medicaid program relatively quickly and keep them out. But,
because the state does not report these actions to the state
licensing board or the OIG, the providers may continue to provide
harmful, unnecessary, or excessive services to beneficiaries in
other federal or state programs.

fSection 1902 of the Social Security Act requires the state
Medicaid agency to report to HHS whenever a provider of services is
terminated, suspended, or otherwise sanctioned or prohibited from
participating in the program. HHS regulations define the term
"otherwise sanctioned” as intending to cover all actions that limit
the ability of a person to participate in the program regardless of
what such an action is called, including situations in which an
individual or entity voluntarily withdraws from a program to avoid
a formal sanction, (42 C.F.R. 1001.601). Furthermore, the provision
regarding exclusion for loss of license also defines surrender of
license to avoid an adverse action as grounds for exclusion.

5
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Currently, about 23 percent of the physicians not allowed to
participate in the Illinois Medicaid program have withdrawn in lieu
of an action against them. We found that some of the providers who
had withdrawn for what appeared to be serious guality of care
problems were still able to bill Medicare in Illinois. For
example, Medicare paid a podiatrist over $20,000 for services
provided to program beneficiaries since he withdrew from the
Illinois Medicaid program in August 1995. The podiatrist withdrew
from the program after the state alleged that he had provided
grossly inferior care to Medicaid recipients.

an Illinois Medicaid official told us that he did not believe
that the settlement agreements preclude the state from formally
referring withdrawals to outside organizations. If the state
agency started to do so, however, he believed that providers would
soon opt to pursue the formal sanction route rather than
withdrawing. Consequently, the state might lose a valuable tool
for removing undesirable providers from Medicaid and would be
forced to spend more time pursuing exclusion. This official
speculated that had Illinois not aggressively moved to remove these
providers from the Medicaid program through voluntary withdrawals,
the providers would still be in the program.

We do not know how prevalent voluntary withdrawals are
nationwide. Most of the other states we visited told us they do
not allow providers to withdraw from their programs to avoid formal
sanction. Although New York sometimes allows providers to withdraw
from its program, state Medicaid officials told us these cases are
reported to the OIG, the state licensing board, and others.

Certain providers New York suspects of abuse, however, are
terminated but not reported to the 0IG.

We were informed by New York officials that state program
regulations permit either the provider or state Medicaid agency to
terminate a provider's participation in the program upon 30 days'
written notice. According to state officials, this practice has
been used primarily against pharmacies that the state suspected
were heavily involved in dispensing drugs with a street market. As
a result, the state agency has been able to deal guickly with
pharmacies that it believed were involved in drug diversion. Like
voluntary withdrawals in Illinois, however, these cases are not
reported to the OIG.

STATES' USE OF THE OIG'S
EXCLUDED PROVIDER LISTS

The OIG widely disseminates information on excluded providers
through monthly reports and periodic cumulative listings to various
state and federal agencies so that they, too, will remove these
providers from their programs. We found, however, that for several
reasons states sometimes have difficulty identifying and excluding
providers who appear on the lists.

6
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First, the states have difficulty identifying individuals--~
such as nurses, pharmacists, or physicians--who are employed by
hospitals, nursing homes, pharmacies, and health maintenance
organizations that bill the program under the entities' billing
number. These providers, once sanctioned, can change employers or
move to other states and potentially continue to provide services
through federal health care programs without detection.

Second, providers sometimes are not identified because states
tend to use the OIG's monthly list for a onetime check against
their active provider files. However, they may not review prior
monthly lists to check a provider who applies for program
participation in a subsequent month. Thus, a provider could later
enroll in the state's Medicaid program after being excluded
nationwide by the 0IG and not be detected.

Finally, some states do not always check providers appearing
on the list who have out-of-state addresses. An official in
Missouri, for example, told us that although they check the OIG
monthly list with in-state and border state addresses, they do not
check names from other states. New York officials also told us
that it would be time-consuming to check the list of their Medicaid
providers against the entire OIG list each month; instead, they
only check for New York addresses. In addition, they said the
OIG's cumulative list is cumbersome to use and the information is
not formatted in a way that would permit a large state, such as New
York, to match provider names.

When we performed a computer match of the OIG exclusion list
to Illinois’' enrolled provider file, we found 13 out-of-state
providers who had been excluded by the OIG between 1988 and 1995
but who were still enrolled in the Illinois Medicaid program. One
of them had received almost $25,000 in Medicaid payments since
being excluded by the OIG. Although the others had not billed the
program since they were excluded by the 0OIG, state Medicaid
officials acknowledged that they would have been paid had they
submitted claims.

MAGNITUDE OF PROBLEM
COULD NOT BE DETERMINED

Although we attempted to identify the magnitude and
pervasiveness of problems in the exclusion process, we were unable
to do so--primarily because of a lack of case file documentation at
the OIG field offices.

In our visits to OIG field offices, we found that they were
not always able to fully account for the number of referrals they
received from the states. For example, the Chicago field office
could not locate 5 of 17 referrals sent by a state Medicaid agency
during 1994 and 1995. As a result, it could not confirm that it
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had received the referrals or explain why it had not considered
exclusion.

Our review of these five cases at the state Medicaid agency
determined that three of them involved what appeared to be serious
quality of care issues. For example, in April 1995, the Illinois
Medicaid agency excluded a dentist from its program for providing
care that placed his patients at risk of harm. Among the charges
was that the dentist had performed surgical extractions and had
given patients general anesthesia without documented need. The
state Medicaid agency's case file on this dentist showed that he
had been referred to the OIG in June 1995. When we inguired at the
Chicago field office in March 1996, however, no record could be
found of the case. Subsequent to our inguiry, the office opened a
cage file on the dentist, but as of August 8, 1996, the case had
not been forwarded to headquarters for a final decision. Since
this dentist was excluded from Medicaid, he has received almost
$12,000 for services provided to Medicare patients.

When discussing weaknesses in the 0IG's exclusion process with
headquarters officials, they acknowledged that improvements are
needed and informed us of a recent initiative to increase the
number and quality of exclusion cases being forwarded from the
field offices. 1In May 1996, the OIG began an effort to identify
all mandatory exclusion cases referred to them by the states, along
with permissive exclusion cases meeting certain criteria. Staff
performing this function will receive extra training on the
processing of provider exclusions submitted by state agencies.

OIG officials also attributed these problems to resocurce cuts
over the last several years. With the recent enactment of the
Health Insurance Portability and Accountability Act of 1996,
officials believe they will be able to cobtain additional resources
to further address these problems.

OBSERVATIONS

Our work to date shows that the opportunity exists for--and
indeed we found cases in which--providers deemed to be unfit to
participate in one state's Medicaid program can continue to do so
in Medicare or in other states. Because of the amount of
communication and coordination that is needed at the state and
federal levels, the referral and exclusion process is complex.
Nevertheless, we believe that more attention must be paid to a
system that works to protect beneficiaries from substandard care
and helps ensure the integrity of federal health programs.

Although the OIG believes its initiatives and the potential
for additional investigative resources will help remedy weaknesses
in the long term, we believe that the 0OIG could take immediate
action in several areas that would substantially improve its
effectiveness. For example, the OIG could provide more guidance

8
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for OIG field staff and the states to facilitate the prompt
preparation of case files--including required documentatic: --for
0OIG decisions. It could also clarify guidance for the field
offices to ensure more consistency in the cases that are sent
forward to headquarters for a final decision. Furthermore, it
could explore ways to ensure that states quickly identify and act
to remove OIG-excluded providers from Medicaid participation.
Finally, the OIG may want to ask states to begin reporting
information on those who have agreed to withdraw from a state
Medicaid program rather than subject themselves to the formal
sanction process.

Mr. Chairman, this concludes my statement. I would be happy
to respond to any questions that you or Members of the Subcommittee
may have.

For more information on this testimony, please call Kathy Allen,
Assistant Director, at (202) 512-7059. Other major contributors
included Jon Barker, Bob Ferschl, Bob Lippencott, Al Schnupp, and
Ted Wagner.
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APPENDIX APPENDIX

SECTIONS OF THE SOCIAL SECURITY ACT
UNDER WHICH EXCLUSIONS ARE IMPQSED

Section Exclusion

1128(a) {1) Program-related conviction

1128(a) (2) IConviction for patient abuse or neglect

1128(b) (1) Conviction related to health care fraud (non-
HHS)

1128(b) (2) IConviction related to obstruction of an
investigation

1128 (b) (3) IConviction related to controlled substances

1128(b) (4) License revocation or suspension

1128 (b) (5) Suspension or exclusion under a federal or
state health care program

1128 (b) (6) Excessive claims or furnishing of unnecessary
lor substandard items and services

1128(b) (7) Fraud, kickbacks, and other related
activities

1128(b) (8) Entities owned or controlled by a sanctioned
individual

1128 (b) (9) Failure to disclose required information

1128(b) (10) Failure to supply requested information on
subcontractors and suppliers

1128 (b) (11) Failure to provide payment information

1128 (b) (12} Failure to grant immediate access

1128 (b} (13) Failure to take corrective action

1128(b) (14) Default on health education loan or
scholarship obligations

1128aa Imposition of a civil money penalty or
lassessment

1156 (b) Peer review organization recommendation

(101503)

10
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Mr. SHAYS. I thank both of you for your testimony. Let me ask
you, you've heard testimony from three previous witnesses. What's
your general reaction to what they’ve told the committee? Mr.
White, start with you.

Mr. WHITE. Well, I certainly have to endorse the need for a na-
tional data bank. It was talked about this morning, and I can't
highlight it enough that the data that’s in there has to be acces-
sible to the States.

In New York, we have 47,000 providers who actively bill Medic-
aid. There are more that are enrolled in the program, but they
don’t actually bill, 47,000.

So in that book that you have up there, when you look at that
book and we get that in to try to match it to 47,000 providers, it’s
a problem.

And that’s what you've heard this morning.

Mr. SHAYS. It’s 47,000 in your State?

Mr. WHITE. Yes.

Mr. SHAYS. Active?

Mr. WHITE. Active, actively billing the Medicaid Program. So to
try to match that book to 47,000 presents obvious problems for us.
So we need a data base that we can access readily.

And I'd also like to add—it wasn’t talked about too much this
morning—because of the process, the data base itself is not timely.
It’'s maybe a year after the name is posted on the data base, even
if it’s on the Internet.

So it’s not timely for us in that sense either. In fact, it presents
an interesting situation where a lot of the names in that book and
a lot of the actions that come back to New York are, in fact, initi-
ated by us.

We'd throw somebody out of the Medicaid Program. We'd tell
HHS. They post it a year later. Now, when we receive it today say-
ing, “You're out for 2 years for the Federal program,” we've said,
“You’re out for 2 years from the State program,” what we end up
doing is extending the exclusion for another year to match up to
the Federal period of time. So that’s kind of an interesting piece.

Mr. SHAYS. Why is it taking a year? I don’t understand that.

Mr. WHITE. Well, I understand, from what they were saying, the
State sent it to the regional office. They have to make sure——

Mr. SHAYS. OK. I'm sorry. Yes.

Dr. KOoONTz. I would reiterate what Mr. White has said. I think
what happens, as far as State licensing agencies are concerned, is
that we get information from the Federation State Medical Boards
on a monthly basis, and we have people try to match it up.

Unfortunately, as I think Mr. Towns mentioned, something about
are the State agencies all equal, and are they doing things on an
equal basis as far as licensing boards, and the answer is no.

But that’s why I mentioned the Federation State Medical Boards
is trying to computerize it and to have electronic data trans-
mission.

So we'll be on-line and hopefully in the next 4 to 6 months. We'’re
just beginning to implement it now. Instead of having paper trans-
mission, we'll be able to do that on-line.

Of course, we want to also try to keep some degree of confiden-
tiality also, but the public information we want to get out.
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Mr. SHAYS. Do both of you consider yourselves contractors for
HCFA?

Mr. WHITE. In a sense.

Mr. SHAYS. Is that a comfortable thing for you to think of? I'm
not trying to be coy here or cute. The bottom line is the parallel
that, like with Medicare, there’s 70 contractors, and you are one
basic ?contractor for Medicaid for the Federal Government in that
sense’

Mr. WHITE. In New York, I don’t think we see ourselves that
way, Mr. Chairman. I think we see ourselves a little more inde-
pendent than that.

Mr. SHAYSs. OK.

Mr. WHITE. We’re concerned with the New York State Medicaid
Program.

Mr. SHAYS. But ultimately, it’s a lot of Federal dollars.

Mr. WHITE. Yes.

Mr. SHAYS. What I think I’'m hearing you say is that you are a
contractor in one sense, but you're also designing the programs and

creating the programs. So you consider yourselves more than just
a contractor?

Mr. WHITE. Yes.

Mr. SHAYS. OK.

Dr. KooNTzZ. And the State licensing agency is different. In Vir-
ginia, for instance, we are completely separate. We get no State
funds, no Federal funds. Our funds only come from fees, licensing
fees and renewals,

And therefore, we're not really under contract, et cetera. We have
to follow the Medical Practice Act, Drug Control Act, Administra-
tive Process Act of the Commonwealth.

Mr. SHAYS. One of the observations that I think Mr. Souder
made was that there appears to be a lot of individuals on the exclu-
sionary list, sole practitioners or practitioners who teamed up with
others.

But it seems like a lot of them are on the list. If you're a bigger
operation, you probably have found a way to avoid Leing on that
list.

Can you give us an example? A licensing board—you deal with
individuals and so on.

Dr. KooNTz. We deal with individuals.

Mr. SHAYS. Yes. But I'm just trying to get a sense of a company
with a number of people that ends up ripping off the system.

Do they find a way to avoid getting that far? One of the issues
is, do people get off the system before they’re on the exclusionary
list?

Mr. WHITE. Well, they may. What we try to do in New York, if
we have any sort of corporate entity, we will try to identify the
principals, the managers in that entity.

We've identified that people such as the lab medical directors,
the owners of that lab, are, in fact, providers. And we will exclude
them from the program as well.

So if you owned a pharmacy and we exclude the business, we will
exclude you and the supervising pharmacist. So that if you try to
open up another store, that will be prohibited.
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Dr. KooNTZ. And with us, just to give you an anecdote, a person
who has an M.D. and a Ph.D. in chemistry and wants to operate
a laboratory, we can go after his M.D., but we can’t do anything
about his Ph.D., or his operating of the lab, because we'’re a licens-
ing agency.

And if a complaint comes in about a corporation, we will go and
look and see if the principals are a licensee, and then we can do
something. Otherwise, we have to take it to the Commonwealth at-
torney, et cetera.

Mr. SHAYS. Right. But the bottom line is you can go to some
other entity in the State to do that.

Dr. KooNTz. We'd go to the Commonwealth’s attorney. -

Mr. SHAYs. What identifying numbers do you use for various pro-
viders of services?

Mr. WHITE. We have a State provider number that we use, if
that’s what you mean. Every provider in New York State has their
own unique New York——

Mr. SHAYS. You have one unique number for an individual
whether or not he provides different services?

Mr. WHITE. Correct. Within our Medicaid system, we identify the
type of provider or the type of services that you provide.

Mr. SHAYS. But you still have one number within the State of
New York?

Mr. WHITE. We have one number. We do have a backup that we
use to monitor providers with. When it’s a type of profession where
there is a license involved, a physician, for example, we also cap-
ture the physician’s license number, and we use that as a second-
ary means of identifying.

Mr. SHAYS. Mr. Towns.

Mr. TowNs. Thank you very much, Mr. Chairman. Let me make
certain that I clearly understand what is going on.

If a physician is excluded from the program, makes an agree-
ment and, of course, after that’s over with, he’s out and then he
becomes the executive director or administrator of a hospital or
medical center, there is nothing you can do about that, is there?

Mr. WHITE. Well, there is really nothing we can do about it, be-
cause we probably—in most cases, we’re not going to know. There
are so many hospitals, that we’re probably not going to know that
happened.

We supply the hospitals with a list of who has been excluded,
and they are required to review that and not hire people at any po-
sition within that facility.

But given the number of physicians, for example, who might be
hired at a facility, it’s impossible for us to tell if, in fact, everybody
on that staff has been checked and cleared.

Dr. KOONTz. I cannot tell you about Virginia Medicaid, because
that’s in a separate department. It's under the Department of
Health. Mr. Teefey was going to be here, but he’s involved with a
meeting in northern Virginia. He’s our Medicaid director.

But we have a mandatory statutory reporting of physicians who
are either kicked off a medical staff, had their privileges restricted
in any way.

So therefore, the hospital chief of staff, the hospital director have
to report to us any restrictions on a physician’s privileges.
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Obviously, the ones that are lost are the ones who are not on any
hospital staffs. You have physicians out there who are in primary
care who are not on any hospital staff, belong to no organizations,
and they’re the ones that we’re trying to get a little bit of a handle
on by making them take some mandatory continued education. But
that’s a different problem.

Mr. TowNs. What I'm thinking about is that you have a physi-
cian that all of a sudden is on the list or he makes an agreement
and, of course, sometimes never even makes the list.

But at the same time, the way hospitals are merging, all of a
sudden this person could show up as the CEO of this whole con-
glomerate—which means that he’s now in a better position to steal
or to direct others to steal than he was when he was a single prac-
titioner out there—I don’t see anything in place to deal with that
situation to my satisfaction.

If Pm wrong, I would like for you to correct me, because I think
fraud and abuse is a very serious issue out there.

Mr. WHITE. Well, I agree with you on that. What we have in
place in New York is our regulations prohibit that from happening.
That doesn’t mean it doesn’t happen, but that’s an unacceptable
practice.

Part of our regulations are directed at facilities that tell them
that they are not to hire excluded providers in any capacity.

In real life, again, they could deceive us in some way. Facilities
are required to submit pertinent information as part of any plan
they have to consolidate or just to operate in New York.

So that information would, in fact, be available that this ex-
cluded provider is now in a management position in one of these
facilities, and the regulations are in place that say this is not ac-
ceptable.

Mr. Towns. OK. Let me make certain that I clearly understand.
And I'm really seeking information, and that’s it.

Just recently, I think it was this week, in the paper, where you
have a hospital from New Jersey and New York actually merging.
Now, how do you control that?

So now we have a hospital in New York whose services are being
provided to New York residents, but the hospital in New Jersey is
also a part of this.

How do we control that? That’s the question I think I'm asking.
At one point we were concerned about mergers within a State, but
that’s no longer the problem.

Now we are merging with other hospitals in other States and all
that. So I’m trying to figure out how would we get a handle on that
as well,

Mr. WHITE. Well, that is a problem. You're absolutely right. A
New York Medicaid recipient could receive services in that new
combined facility.

Mr. TowNs. From Connecticut or from New Jersey.

Mr. WHITE. From Connecticut or New Jersey. And it would be
strictly—currently, it would be a hit and miss situation whether we
knew that the New Jersey entity had, in fact, excluded providers
working there.

Mr. TownNs. And the other one I want to ask, which I would di-
rect this to you, ’'m an M.D., and have an MBA. So I use my MBA
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to come in to become the head of this whole medical conglomerate
which you have no jurisdiction over my MBA or my master’s degree
in hospital administration, or whatever.

And now I come in, and Pm the same guy. The reason I'm not
practicing medicine is because of the fact that I was excluded be-
cause of whatever behavior. And now I'm in charge of everything.
Is there anything that can be done about that?

Dr. KooNTz. The only thing we can do, Mr. Towns, is to refer
this to the Commonwealth’s attorney’s office or the attorney gen-
eral’s office of the Commonwealth, because we only regulate the li-
cense.

And if we have withdrawn that M.D.’s license, then we cannot
do anything if he or she goes into another entity and uses, as you
say, his master of hospital administration, MBA, et cetera.

Then, it’s going to be up to another State agency to look at them
from that standpoint.

Mr. Towns. This is a problem, Mr. Chairman.

Dr. KooNTz. I don’t want to open another can of worms, but I
know you're also, in Congress, looking at telemedicine. I mean,
that’s another problem with interstate medicine being practiced
and how to handle that.

Mr. Towns. I agree. And let me say I think that New York has
been very aggressive, a lot more than many of the other States in
terms of trying to get a handle on this problem.

Some States are not nearly as aggressive, and I think that if we
have problems in New York, then I can imagine what’s happening
in some of the other areas. But anyway, thank you, Mr. Chairman.
I yield back.

Mr. SHAYS. I thank the gentleman. Mr. Souder. You will close up.

Mr. SoUDER. First, I don’t even know for sure whether it’s true,
if it’s not, it’s a great story, and it should be true, and that is that
when we first took over Congress and started redoing our computer
system, supposedly hired two hackers whose job was to try to break
into our systems.

And every time we broke in, then we'd plug that, because we
have a lot of confidential information in our systems.

It seems to me that if not at the State level there ought to be
something like this going on in the Federal level in a prioritized
way.

You don’t want to let anybody think that they can get away with
small stuff, and pretty soon that will eat you alive.

But really, anybody who has ever watched any of the TV specials
where you see the little storefronts ripping off millions of dollars
or in the food stamp question where the guy up in the Baltimore
stand figured out how to move $3 million through the new credit
card system in, like, a week, that those type of things we ought to
have—you might be, and people who run New York and some of
the big States, people that say, “OK. If you were going to bust in,
how would you bust into this system?”

Do you do anything like that currently in New York, or is that
the job of the Federal people? Is anybody thinking in terms of, if
I was going to rip this off, how would I rip you?

Mr. WHITE. Well, we don’t do it from a systems perspective. We
have people who work for us who are on the street.
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We have Medicaid providers who cooperate with us as well, and
they give us information on what’s going on right now—what is the
new drug on the street that people are trying to get through Medic-
aid to sell on the street—and that allows us to react at least fairly
quickly to put some controls in on that item or whatever.

So, in a sense, we do.

Mr. SOUDER. To some degree, the media does it for you. There
was the New York Post story about them being able to get people’s
cards and sell them and get the pills and so on.

Are there efforts by the Government to be as creative as some
of the news media in discovering the fraud?

Mr. WHITE. I'd like to think so, yes. Again, like I said, we have
undercover—we call them shoppers, undercover investigators who
pose as Medicaid recipients who give us frontline information on
what’s going on, much more accurate than what the New York Post
gets, I might editorialize.

Mr. SOUDER. Do you ever try to sting yourself?

Mr. WHITE. Myself?

Mr. SOUDER. Not you, but your agency, where you would set up
your own front and see if you can catch it?

Mr. WHITE. Yes. We've done that.

Mr. SOUDER. I won’t ask more. I don’t need that. I just wanted
to know if it was being done. Do you have a problem with what
we heard earlier in sharing information?

In other words, if you kick somebody off your list, does that get
into the feds fast?

Mr. WHITE. Yes. We send it as soon as possible to HHS-IG’s re-
gional office. What we send them is a copy of the letter that we
send to providers and a copy of the summary document that we tell
providers this is why we’re throwing you out of the program.

So I think, in most cases, we’re giving HHS some background in-
formation into what the problem is with that particular provider.

I might clarify something. I spoke how we do, on some occasions,
allow providers to voluntarily withdraw in New York. 'm talking
maybe a half dozen cases a year. It’s not a big situation, luckily.

But in almost every single one of those instances, we've already
taken steps to exclude the provider, and when we did that, we noti-
fied other insurance agencies. We notified HHS-IG.

And then somewhere down the road, because there was a prob-
lem with something going on with that case, we might have en-
tered into this agreement.

But we've already notified people in every instance that I went
back and looked at where we ended up resolving it with a vol-
untary—

M:y SOUDER. Does the notification go, like, 24 hours, 2 weeks, 2
months?

Mr. WHITE. Well, they’re batched. They’re probably every couple
weeks that we send them out.

Mr. SOUDER. I wanted to do a question also on the voluntary
withdrawal. You don’t mean that people can't voluntarily with-
draw?

Mr. WHITE. No. They can.

Mr. SOUDER. What you mean is that once you have a pretty
strong case, you don’t let them voluntarily withdraw.
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Mr. WHITE. We don’t let you quit until we fire you.

Mr. SOUDER. We used to have a card game that was like that
that had a very colorful name. If you did that, would you not just
push it back, in effect, if you were a person who could see it com-
ing?

%n other words, in the start of the investigative process, do you
see a higher number of people who withdraw earlier in the process,
then?

Mr. WHITE. No. They can withdraw, but they withdraw in the
sense that they don’t bill Medicaid anymore, but that doesn’t stop
us from continuing our investigation of them.

Mr. SOUDER. OK.

Mr. WHITE. So they’re withdrawing. Under that scenario, it has
no effect whatsoever, as far as the administrative action goes.

Mr. SOUDER. I also had a couple of questions for Dr. Koontz. On
your breakout of the different types of complaints that you get, if
you get a fraud complaint that may relate to Medicare or Medicaid,
do you just send that kind of raw to the Federal Government?

Dr. KoonTZ. We send all of our orders. I heard this morning
some of the problems that they pointed out, the priority problem,
and that may be something we could look at to do, because we send
all of our orders to 35 different groups.

I'm sure they get deluged with a lot of paper. Some of the orders
are 15, 20 pages long. So I think that’s something we could improve
on.
Mr. SOUDER. Do you have any idea how many of these com-
plaints in this period actually resulted in any

Dr. KooNTz. About 12 percent of our complaints end up with a
significant action against a licensee.

Mr. SOUDER. Do you know how many of those relate to Medicare
and Medicaid?

Dr. KooNTz. No, I don’t. We have not had up to this time the
electronic data to massage it to kick out that. Right now, we're
using the State’s mainframe downtown, and it’s difficult for us to
do it. We’re trying to bring it all in-house in our reengineering
process now.

Mr. SOUDER. Well, thank you very much for your testimony. I
know it has been a long hearing.

Mr. SHAYS. It has been a long hearing, but it has been a very
interesting hearing. I truly thank our third panel for their con-
tribution.

It’s not always easy to sit through the other part, but it’s helpful
to have your perspective, having heard those. It’s interesting what
your priority would be.

You come from a different perspective, and it’s important to get
that, and it will be included in our report.

I would like to thank our court reporter, Rita Hemphill, for her
work and Tom Costa, our clerk. And also, we have an intern who
has been helping us, Matthew Ebert.

And our subcommittee staff, Robert Newman has taken over for
Kate Hickey, who had been handling this on a full-time basis. He
has done yeoman’s work. I really appreciate it, Bob. And also, our
utility fielder, Cheryl Phelps, who has to be an expert on all issues,
we appreciate her work.
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Mr. TownNs. You should let me say that.

Mr. SHAYS. And also has to deal with Ed Towns, which that in
itself requires special recognition. With that, this hearing is ad-
journed.

Mr. Towns. I'd like to make a quick observation, though.

Mr. SHAYS. Yes.

Mr. Towns. I would like to just say that I noticed that Mrs.
Aronovitz stayed throughout the hearing, and that, to me, I'm im-
pressed with, because 1 think it points out her commitment, her
dedication, because she wanted to hear not only her panel but to
l(;eaf the other witnesses as well. And to me, that means a great

eal.

Mr. SHAYS. I would add my second to that. I thank you for point-
ing that out. It's well worth pointing out. Thank you very much.
This hearing is adjourned.

[Whereupon, at 1 p.m., the subcommittee was adjourned.]
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