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U.S. BORDER PATROL’S IMPLEMENTATION OF
“OPERATION GATEKEEPER”

FRIDAY, AUGUST 9, 1996

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON GOVERNMENT MANAGEMENT,
INFORMATION, AND TECHNOLOGY,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Imperial Beach, CA.

The subcommittee met, pursuant to notice, at 1:15 p.m., in Impe-
rial Beach City Hall, Imperial Beach, CA, Hon. Stephen Horn
(chairman of the subcommittee) presiding.

Present: Representatives Horn and Flanagan.

P it\lso present: Representatives Hunter, Cunningham, Bilbray, and
ilner.

Staff present: Russell George, staff director/counsel; Erik Ander-
son, clerk; and David Schooler, minority counsel.

Mr. HORN. We are going to begin the hearing. A few of our col-
leagues are late, but I try to stay on time. So the Subcommittee
on Government Management, Information, and Technology will
come to order.

Before we begin the actual testimony, let me state the following
premise about which there is little disagreement. It is the obliga-
tion of the Federal Government to secure the borders of the Nation
from illegal entry and unauthorized invasion. It is the right of all
Americans, especially those who live, own property, or work near
the border, to expect to be secure from such illegal entries and in-
vasions.

It is not a question of being anti-immigration. This country was
founded by immigrants. I am the son of one of them. It is a ques-
tion of being fair to those who lawfully seek admission to this coun-
try before coming here.

In that vein, the subcommittee will examine today Operation
Gatekeeper, an initiative of the Department of Justice, Immigra-
tion and Naturalization Service. Operation Gatekeeper seeks to re-
duce illegal immigration across the United States-Mexico border in
the San Diego region. An important objective of Operation Gate-
keeper is to provide a deterrent to illegai] aliens crossing our south-
ern border. Accordingly, a gauge by which to measure the success
of that effort is the number of apprehensions of people attempting
to enter the country illegally.

One argument made by many who are for Gatekeeper is, the
fewer the people caught, the more successful Gatekeeper is since
its purpose is to deter people from crossing the border. That is a
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dubious assumption. In my opinion, the question is, compared to
what? How many are caught of those who try?

According to figures provided by the Immigration and Natu-
ralization Service, the number of apprehensions in the area covered
by Operation Gatekeeper has gone down. Does the reduction in the
number of arrests really indicate that the Gatekeeper initiative is
a success? From the testimony the subcommittee will receive today,
the answer to that question depends upon whom you ask.

Residents in areas in the western portion of the operation have
had very different experiences from those in the eastern area of the
sector. Today, we have residents and property owners from various
areas who will provide their perspective on the impact of the pro-
gram. We will also hear from representatives of the State govern-
ment and the National Government. We will receive testimony
from the U.S. attorney who has been particularly designated by the
Attorney General of the United States, which would be the south-
west border representative. And we will hear from others rep-
resenting the administration who come from the Immigration and
Naturalization Service and the Border Patrol on this effort.

The subcommittee will first hear from two representatives of the
Border Patrol, the entity on the line in implementing Operation
Gatekeeper. They will provide the subcommittee with a view of the
operation which, if true, is very disturbing.

Before turning to that panel, without objection, I want to recog-
nize those Members of Congress who will be joining us today. Mi-
chael Flanagan, a Member from Illinois, is coming from the airport
within the next hour; Duncan Hunter, senior representative in
Congress from the area; Randy “Duke” Cunningham; Bob Filner;
and Brian Bilbray, all four Members representing part of this
southwest area, will be joining us also.

The tradition in our committee is that we swear all witnesses. So
we will be asking each witness to take the oath and affirm that
what they are about to tell this subcommittee is the truth, the
whole truth, and nothing but the truth. Our reporter here will be
taking down the testimony. We will be filing a report as a result
of this and other hearings.

The Subcommittee on Government Management, Information,
and Technology is a subcommittee of the full Committee on Gov-
ernment Reform and Oversight, which is the principal oversight
committee of the House of Representatives.

So our first panel will include T.J. Bonner, the national president
of the National Border Patrol Council, who is accompanied by a
Border Patrol agent who is behind the screen and will be anony-
mous as to name in order to protect the identity, because there is
fear by many that they would be subject to intimidation because
they are telling the truth.

So Mr. Bonner and the unidentified agent, if they would both
raise their right hands.

[Witnesses sworn.]

Mr. HORN. Both witnesses have affirmed that they do abide by
that oath.

So, Mr. Bonner, if you would please proceed, we would be de-
lighted to have your testimony.
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STATEMENT OF T.J. BONNER, NATIONAL PRESIDENT, NA-
TIONAL BORDER PATROL COUNCIL, ACCOMPANIED BY A
BORDER PATROL AGENT

Mr. BoNNER. Thank you, Chairman Horn. Thank you for the op-
portunity to talk about some serious concerns regarding the oper-
ations of the U.S. Border Patrol.

As you mentioned, I am the president of the National Border Pa-
trol Council. I have held this position for over 7 years, and I have
been a Border Patrol agent for over 18 years.

The U.S. Border Patrol was established in 1924 to deal with the
growing problem of illegal immigration. Although it habitually suf-
fered from underfunding and neglect by politicians, for years it
quietly did the best it could with its limited resources.

With no more than a few thousand agents at any time during its
history, the Border Patrol quickly realized that it needed to develop
strategies that would enable relatively few agents to deal with
large numbers of illegal immigrants. These strategies included
prosecuting the smugglers of illegal aliens to discourage such activ-
ity, relying on terrain to funnel traffic and facilitate the apprehen-
sion of illegal aliens, using new technologies to detect the move-
ment of illegal aliens, setting up traffic checkpoints on major high-
way arteries leading away from the border, and stationing agents
in interior locations that attracted large numbers of illegal aliens.
Notwithstanding its best efforts, the Border Patrol has always been
hopelessly outnumbered and has never been able to effectively con-
trol the flow of illegal aliens crossing our borders.

With increased public concern over the problem of illegal immi-
gration, funding and attention have increased correspondingly. The
budget of the Immigration and Naturalization Service has in-
creased substantially during the past few years. It is currently $2.6
billion and is projected to be $3 billion next fiscal year.

Unfortunately, the increased attention has also brought in-
creased political interference with the operations of the Border Pa-
trol. The most striking examples of the politicization of the Border
Patrol’s operations have been the various deterrent initiatives that
are directly contrary to the wisdom gained through 70 years of
operational experience.

In September 1993, Operation Blockade began in El Paso, TX.
Border Patrol agents were pulled from all of the outlying stations
and placed directly north of the Rio Grande River separating El
Paso from Ciudad Juarez. The effect was almost immediate. Petty
theft from hit-and-run criminals based in Mexico dropped dramati-
cally. Laborers who had previously worked in El Paso by day and
returned to Ciudad Juarez each evening could no longer do so.
What was not reported, however, was the shift of organized smug-
gling from the center of El Paso to the outskirts. With no agents
available to patrol those areas, smuggling continued unabated. Al-
most all of the decrease in apprehensions was attributable to the
decline in crossings by day laborers and petty thieves.

Notwithstanding its major flaws, Operation Blockade continued
and was renamed Operation Hold-the-Line. The chief patrol agent
of the El Paso Border Patrol sector, who had implemented the ini-
tiative, retired and is now seeking election to Congress.
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Based upon the reported success of Operation Hold-the-Line in
El Paso, the Border Patrol was urged to expand the concept to San
Diego, but resisted, explaining that the geographical and sociologi-
cal conditions were dramatically different. While El Paso and Ciu-
dad Juarez are separated by the Rio Grande River, which has few
crossing points, San Diego and Tijuana are separated by land and
illegal aliens can cross at any point. Moreover, while the majority
of El Paso’s illegal entrants were day laborers, most of San Diego’s
traffic was comprised of illegal aliens being smuggled to other cities
and towns.

A little over a month before the November 1994 elections, the
Border Patrol dramatically reversed its position and adopted the El
Paso deterrent strategy in San Diego. The chief patrol agent of the
San Diego sector, who had publicly opposed the strategy, now em-
braced it. He was rewarded shortly thereafter with a significant
promotion to regional director.

The San Diego initiative was dubbed Operation Gatekeeper and
promised to push illegal immigration out of San Diego. Some 22
months and untold millions of dollars later, San Diego sector, en-
compassing all of San Diego County, remains the most porous sec-
tion of border in the United States.

While a significant amount of smuggling traffic has moved east
of Otay Mountain, the Border Patrol has not shifted its resources
to respond to the problem. This is both irresponsible and inexcus-
able. The Border Patrol cannot reasonably claim that the shift in
traffic was unanticipated, for it predicted the movement at the out-
set of QOperation Gatekeeper based upon its previous experiences
dating back to the mid-1970’s. Every time the Border Patrol had
temporarily increased its work force in San Diego, illegal alien traf-
fic had shifted to the east.

Even under the current phase 11 of Operation Gatekeeper, the
majority of the San Diego sector remains wide open and thousands
of illegal aliens pour across unchecked every day. For example, on
a typical shift, only one or two Border Patrol agents patrol the 20
miles of border between Tecate and Boulevard. Not surprisingly,
smugglers take full advantage of this opening.

More troubling, the Border Patrol has engaged in a comprehen-
sive campaign of deception regarding the effectiveness of Operation
Gatekeeper. In its zeal to make good on its promise to replicate the
reduction in arrests that occurred in El Paso, the Border Patrol en-
couraged and ordered agents to create the appearance that illegal
gnt;ies had declined dramatically in the westernmost 14 miles of

order.

Inasmuch as the only measure of effectiveness that the Border
Patrol has ever employed is the number of apprehensions, this de-
ception appeared relatively simple to accomplish. Since there is no
official count of the number of illegal aliens that successfully enter
the United States, the Border Patrol could declare the operation a
success as long as apprehensions declined, regardless of how many
illegal aliens eluded capture. The primary method utilized to en-
sure this result was the deployment of Border Patrol agents in sta-
tionary positions on the immediate border.

Although Operation Gatekeeper originally envisioned a three-tier
defense, with backup units responsible for pursuing illegal aliens
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who slipped past the first line of defense, this has for the most part
degenerated into a single line of defense on the immediate border.
Agents were encouraged or even ordered to remain in position,
even if illegal aliens crossed on either side of their location. Some
agents who left their position in order to apprehend illegal aliens
were chastised or even threatened with disciplinary action.

In addition to preventing Border Patrol agents from doing their
job in an effective manner, this tactic needlessly endangers their
safety and well-being by situating them directly on the inter-
national boundary where they are extremely vulnerable to attack
by rocks, bullets, and other deadly objects.

The plan did not work as expected, however, and apprehensions
did not decline. More drastic actions were taken by Border Patrol
management. Border Patrol agents were encouraged or ordered to
engage in several irregular practices regarding the reporting of ap-
prehensions of illegal aliens in the western part of the San Diego
sector. Some illegal aliens were turned back into Mexico without
being apprehended. Others were apprehended, but no record was
made of the apprehension. Finally, apprehension records on others
were mysteriously lost. The result of all of these actions was an ar-
tificial decrease in the number of apprehensions.

More subtle actions were also taken in an attempt to prove that
Operation Gatekeeper was a success. Previously, the overwhelming
majority of Mexican nationals apprehended in the San Diego sector
were returned through the Tijuana, Otay Mesa, or Tecate ports of
entry. Since the commencement of Operation Gatekeeper, this has
changed dramatically. Now, most of the illegal aliens apprehended
in the San Diego sector are returned through the Calexico port of
entry, approximately 125 miles away, and some of them are taken
as far away as San Luis, AZ, a distance of about 200 miles.

In order to meet the demands imposed by transporting large
numbers of detainees long distances, charter buses are rented at
great expense. These buses are not equipped for transporting pris-
oners and pose serious safety risks to the officers driving and
guarding the prisoners.

Moving detainees long distances from San Diego is done with the
intent of forcing them to cross in the area where they are released,
decreasing the amount of traffic in San Diego. Unfortunately, the
Border Patrol is woefully understaffed in these areas. The El
Centro Border Patrol sector, where most of the aliens are being re-
leased, now has about half the manpower and resources that it did
when Operation Gatekeeper started. This makes it very easy for
smugglers to successfully circumvent the Border Patrol in that
area.

The other indicators of the Border Patrol’s success in stopping il-
legal immigration at the border have also been manipulated to cre-
ate the illusion that Operation Gatekeeper is effective. Many elec-
tronic sensors, which provide an indication of movement of illegal
entrants north of the border, have been deactivated or removed in
the western part of the San Diego sector. Those that remain oper-
ational are only responded to by agents about 25 percent of the
time.

Citizens’ reports of illegal aliens are routinely not relayed to Bor-
der Patrol agents, and agents are rarely allowed to respond to the
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reports even when they are relayed. Traffic checkpoints are under-
staffed, and the available personnel are deployed in such a manner
as to be unable to apprehend illegal aliens circumventing the
checkpoints. Most smugglers attempt to circumvent the traffic
checkpoints. As a result, the effectiveness of the traffic checkpoints
has been greatly diminished, and an inaccurate picture of the
amount of traffic eluding apprehension at the border is presented.

Unofficial reports, such as records of sightings by night scope op-
erators of illegal aliens that escape apprehension, have been
changed by supervisors to reflect far fewer crossers than are actu-
ally sighted. Even official intelligence reports have been edited for
content by top management before release, with negative informa-
tion being deleted. Border Patrol stations are ordered to inflate sta-
tistics concerning the effectiveness of their operations.

For example, the experienced agents in one station estimated
that they were apprehending 1 out of every 10 or 20 illegal aliens
who crossed, but the official reports reflected that they were appre-
hending 2 out of 3.

In a recent incident, more realistic estimates, showing that 1,300
illegal aliens escaped apprehension in a single station’s area in 1
day, were somehow obtained and published by the headquarters in-
telligence branch. Rather than concentrating on solutions to the
problem of its ineffective operations, management officials focused
on trying to discover who had leaked the information.

It is clear that the strategy of deterrence simply does not work.
The push of poverty in Mexico and other countries, coupled with
the pull of relatively high-paying jobs and easy-to-obtain medical
and other social benefits in the United States, are very strong. As
long as these factors exist, people will attempt to illegally enter the
United States.

Placing more Border Patrol agents on the border does not cause
people to stay in their own countries. In fact, the current deterrent
strategy actually makes it easier to successfully enter the United
States, as stationary positions are very easy to spot and cir-
cumvent. To J)lace two Border Patrol agents at 25-yard intervals on
just the land border between the United States and Mexico 24
hours a day would require over 1% million agents. There are cur-
rently only about 5,000 Border Patrol agents nationwide.

Even with that type of coverage, the Border Patrol would not be
able to control illegal immigration, as smugglers would simply
move their operations to the 4,000-mile border between the United
States and Canada or the 6,000-mile coastal border, or just con-
tinue to overwhelm the Border Patrol on the border between the
United States and Mexico by concentrating large groups of illegal
aliens in small areas, literally running over the top of any agents
who get in the way. This latter tactic is already being used with
great success.

The only real solution to the problem of illegal immigration lies
in the enactment of laws mandating technology that would enable
employers and providers of social benefits to readily determine who
is eligible to work and receive benefits in this country, coupled with
vigorous enforcement of existing laws against hiring and providing
social benefits to illegal aliens. Other measures are nothing more
than band-aids applied to a massive hemorrhage.
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Despite the obvious ineffectiveness of Operation Gatekeeper, Bor-
der Patrol agents are being required to work 6 days a week to sup-
port this deceptive operation. This has had a demoralizing effect on
personnel. Low pay and almost nonexistent promotional and trans-
fer opportunities have also pushed the attrition rate among experi-
enced agents to an all-time high. In the San Diego sector alone, ap-
proximately 30 agents leave the Border Patrol every month. Rather
than address the root causes of the attrition, the Immigration and
Naturalization Service has taken measures to curtail the few pro-
motional opportunities that existed and has even asked other Fed-
eral law enforcement agencies not to hire Border Patrol agents.

The American public is the real victim of this scandal. More of
its hard-earned tax dollars are being spent on illegal immigration,
with fewer results. Because of Mexico’s economic problems, more il-
legal aliens than ever are attempting to cross our borders. Because
of the politically motivated tactics employed by the Border Patrol,
more illegal aliens are succeeding in these attempts. It is time to
depoliticize the Border Patrol and allow it to go back to the tactics
that served it well for 70 years.

The recent finding that top officials of the Immigration and Nat-
uralization Service conspired to deceive a congressional delegation
in Miami, FL, provides strong evidence that this is not an isolated
incident but part of a systemic problem.

During its visit to the San Diego Border Patrol sector last year,
the same delegation was again deceived. Inoperative vehicles were
cleaned and towed to positions near the border, and agents were
rescheduled and reassigned to the areas the delegation was shown,
to create the appearance that the Border Patrol had adequate re-
sources and that illegal immigration was under control. During the
visit, no illegal aliens were held in the detention areas, which were
normally overcrowded with detainees.

An independent investigation of these serious allegations needs
to be conducted by an entity that has no ties or allegiance to the
Department of Justice, which appears to have played at least some
role in this widespread attempt to deceive the public. Moreover,
some of the investigative techniques utilized by the Department of
Justice’s Office of Inspector General investigators leave much to be
desired. Despite numerous offers of information from rank-and-file
employees in the San Diego Border Patrol sector, the investigators
are currently limiting their interviews to the managers accused of
orchestrating the deception.

The public deserves to know the truth about what is going on at
our borders. In order to be able to enact laws to halt illegal immi-
gration, Congress must be made aware of the truth.

The anonymous Border Patrol agent that you are about to hear
from has agreed to candidly talk about his experiences under Oper-
ation Gatekeeper. His story is no different than that of hundreds
of other agents in the San Diego Border Patrol sector, all of whom
would be willing to discuss the situation in detail as long as they
were guaranteed confidentiality and criminal and administrative
immunity for participation in any acts ordered or encouraged by
their supervisors.

Mr. HORN. We thank you, Mr. Bonner, and before we have ques-
tions of you, we will ask the Border Patrol agent that is behind the
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screen if he has an opening statement to make, and then we would
question both of you.

If there is another way you would like to proceed——

Mr. BONNER. No; that will be fine.

Mr. HORN. So the gentleman behind the screen will give us sort
of a summary of his feelings on this matter and what are the
things that particularly concern him in terms of supervisory per-
3opnel telling you not to do the duty you feel you should have been

oing.

If you would like to make a statement, please do.

Mr. BORDER PATROL AGENT. Thank you.

I have worked for the U.S. Border Patrol for approximately 10
years. I am currently assigned to San Diego, CA.

Because of genuine fear of retaliation for telling the truth about
what is occurring under Operation Gatekeeper, I must keep my
identity a secret. Even though the actions I am about to describe
are carried out under direction of management, there is a distinct
probablity that I would be disciplined and/or have the chances of
career advancement ruined if my identity was discovered by man-
agement.

Prior to Operation Gatekeeper, Border Patrol agents at my sta-
tion were encouraged vigorously to enforce laws of our Nation, and
we did so by apprehending as many illegal aliens as we could, by
prosecuting the people who smuggled them into the country, and
by enforcing all aspects of immigration law. Under Operation Gate-
keeper, agents are ordered to sit in stationary positions and not to
move, even to pursue illegal aliens. I have been admonished for
leaving my position to arrest illegal aliens, and I am aware of other
agents being disciplined for doing the same thing.

Operation Gatekeeper is to deter illegal aliens from crossing the
border. Unfortunately, this strategy simply does not work. Illegal
aliens steer around stationary positions, and it is easier than ever
for them to escape apprehension. You can well imagine, this is very
frustrating to me and my fellow Border Patrol agents. This frustra-
tion is causing a record number of Border Patrol agents to leave
the agency.

Even more troubling to me as a law enforcement officer are the
practices that have evolved with respect to counting the number of
illegal aliens we apprehend as well as those that escape apprehen-
sion. Since Operation Gatekeeper started, I have heard many su-
pervisors tell agents that they are catching too many illegal aliens.
Agents were told to limit the number of aliens apprehended to no
more than 200 per day. On more than one occasion, one of my su-
pervisors directed that no more than 25 illegal aliens be appre-
hended during an 8-hour shift. In order to accomplish these direc-
tives, a number of irregular practices have oceurred.

I have seen supervisors order agents to send illegal aliens back
to Mexico through the same hole in the fence through from which
they crossed into the United States. More commonly, agents are en-
couraged and ordered to send illegal aliens back to Mexico without
completing the paperwork. I witnessed this occurrence with well
over 1,000 illegal aliens.

I have also seen the paperwork documenting the arrest of illegal
aliens thrown into the trash. Additionally, I have witnessed the fal-
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sification of reports of the numbers of illegal aliens that escape ap-
grehension that are spotted by night scope operators. This is done

y erasing the final digit on the report. For example, the night
scope operators decided and counted 150 illegal aliens who escape
apprehension, and the report would only reflect 15. Supervisors did
not want reports submitted with more than two digits.

The electronic sensors north of the border in my area are rou-
tinely deactivated at the direction of supervisors. There is indica-
tion of movement of illegal aliens that had escaped apprehension
at the border. Also at the direction of supervisors, the reports of il-
legal aliens are rarely related to agents. Even when the reports are

related, agents are usually not allowed to leave their stationary po-
smons to pursue the illegal aliens. All of these actions artificially
lower the number of aliens arrested, and estimates of illegal aliens
crossing give a false impression that the strategy of Operation
Gatekeeper is successful.

In addition, the foolish tactics of the Border Patrol have resulted
in fewer apprehensions of smugglers. Stringent prosecution guide-
lines by the U.S. Attorney’s Office have sharply reduced the num-
ber of smugglers being prosecuted.

It was a proud moment when I took the oath of office. I am now
ashamed at what my job has become. I am forced to turn my head
when scores of illegal aliens walk by my position, and I am asked
to cheat on reporting the number of illegaFaliens that I do actually
catch under the restrictive conditions imposed by management.

Agents do not willingly participate in these shameful acts, but
are coerced and intimidated into compliance by our supervisors
who have absolute control over our work assignments, promotional
opportunities, and even our continued employment. I implore you
to help me look into this inefficient and deceptive practice that has
developed under Operation Gatekeeper.

Like all my colleagues, I yearn to do my job. If allowed to use
my knowledge and skills, we are capable of enforcing immigration
laws much more effectively than we are doing under Operation
Gatekeeper. More important, we will once again like to hold our
heads high knowing we are doing our job honestly and to the best
of our ability.

Thank you.

Mr. HORN. We thank you. We will now begin the questioning.

Let me tell you the ground rules. Each member of the panel has
5 minutes in the first round of questions, starting with the chair-
man. Russell George, the staff director for the subcommittee, will
be operating the time.

When you ask the last question, the two witnesses will be al-
lowed to answer even if it goes over time, but I think that is the
fairest way we can alternate here. And if a Democratic Member
i:iomes, we will alternate between parties before going down the

ne.

OK, Russell, we can start the green light.

Let me ask the Border Patrol agent first. Other than supervisors,
are you personally aware of any above the supervisors that are
asking for either the falsification of records, the destruction of
records, or just not doing the job you feel a Border Patrol agent is
sworn to do?
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Mr. BORDER PATROL AGENT. Yes, I have personal knowledge of
upper management who have at different times told me to look the
other way.

Mr. HOrN. How can we best identify what you mean by upper
management? I talk to the supervisor: Is that the authority that
operates out of a particular station in a particular shift to whom
you report? Now, the question would be, who is above that super-
visor in the next line? Because I want to follow this trail up the
hierarchy.

Mr. BORDER PATROL AGENT. The first-line supervisor would be a
GS-12. The next one is a field operation supervisor, GS—13.

Two different superiors told me directly that we are no longer
concerned about agents—or aliens, excuse me—that get past our
position. We are not to pursue aliens who load into vehicles in front
of you. We are no longer concerned about illegal aliens working
within the area. And at this point a supervisor threatened me with
disciplinary action, and told me that I should seek employment
elsewhere, because this was a friend of the Border Patrol, that we
were only to sit on the border and border guard.

Mr. HorN. Did you ask the individual who was above your imme-
diate supervisor—supervising agent, where he got his orders from
on this?

Mr. BORDER PATROL AGENT. Since the Operation Gatekeeper
started, everything that we are told is vocal. There is never any-
thing on paper. They always throw the answer back that upper
management, the chief, or Congress, and their answer is, that is
the way they want it and that is the way it is going to be.

Mr. HORN. When any of them said “upper management,” did they
identify who that was? Was it the person that is in charge of sev-
eral sectors, or what?

Mr. BORDER PATROL AGENT. In one particular incidence, the FOS
told us that it came from the chief, that the chief—referring to
Johnny Williams—wanted us to sit directly on the border and that
was our new role as Border Patrol agents.

Mr. HORN. Mr. Bonner, do you have anything to add to that
question in terms of your knowledge since you have a lot of agents
that talk to you?

And if you were guiding this subcommittee as, say we were issu-
ing a series of subpoenas, what particular classifications? We have
learned GS-12 first-line supervisor, then GS—13 above that. Give
me an example of hierarchy that these orders have to flow through.

Mr. BONNER. In a sector like San Diego, the chief patrol agent
is an SES employee who has GS-15’s and 14’s and 13’s below him
at the staff level. Moving out to the stations, the top managers are
GS-14’s. Then it descends down.

I find it hard to believe in the discussions I’'ve had with agents
that have borne this out that first or probably even second-line su-
pervisor would just dream this up on their own. They certainly
have nothing to gain by this deterrent strategy. It demoralizes the
people they have to supervise. It definitely has to be coming from
up above. But I am not aware of any smoking gun.

Mr. HORN. How many complaints have you received from actual
working agents of the Border Patrol that they are upset by this?
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Mr. BONNER. I have talked to about 50 individuals personally
who have complained to me.

Mr. HORN. And this is primarily in the San Diego sector, or does
this osimilar operation exist in other parts of the Border Patrol
area?

Mr. BoNNER. To my knowledge, it is confined to San Diego right
now.

Mr. HOrN. To your knowledge, do you know who had the actual
idea on Project Gatekeeper?

Mr. BoNNER. I know that Operation Gatekeeper was resisted by
the Border Patrol. The deterrent strategy was publicly resisted by
then Chief Gus de la Vina as late as September 1994. It appears
to have come straight from the Department of Justice most prob-
ably by way of the administration.

Mr. HorN. Thank you.

Five minutes now for the gentleman from California and San
Diego, Mr. Hunter.

Mr. HUNTER. Thank you, Mr. Chairman.

Let me ask the gentleman behind the screen about erasing
records.

As I understand, you have—you will have a few digits erased off
an arrest record so that a 100 becomes a 10, numbers of arrest.
How does that occur?

Mr. BORDER PATROL AGENT. That is correct. At the end of the
shift, the night scope operators will turn in the reports to the intel-
ligence officer. He then turns and shows it to the field operation
supervisor, and if he feels there have been too many getaways on
the report, they always erase the final digit, giving the appearance
of minimal in this case. I witnessed this three times.

ME;’ HUNTER. You have actually watched the records being al-
tered?

Mr. BORDER PATROL AGENT. It has happened to me twice.

Mr. HUNTER. You are aware that this is a national issue, that
the Clinton administration is here on a regular basis either with
Janet Reno, the Attorney General, or other representatives talking
about the so-called success of Operation Gatekeeper, and they regu-
larly give out the statistics, the arrest statistics, to show its effec-
tiveness.

I gather what you are telling us is that the figures that the Clin-
ton administration has presented at these almost weekly press con-
ferﬁn‘;:es for the last 6 months or so are phony statistics; is that
right?

Mr. BORDER PATROL AGENT. That is correct.

Mr. HUNTER. Has anybody, to your knowledge, in the force, field
people, people like you who are upset about it—to your knowledge,
has anybody actually gotten to somebody in the administration,
somebody on Janet Reno's staff, for example, or on Commissioner
Meissner’s staff, and said, “Wait a minute, these figures are phony,
and we shouldn’t be using them”?

Mr. BORDER PATROL AGENT. To my knowledge, I believe within
a year ago this practice was going on. Some agent called Doris
Meissner. She quickly acted on it and called Chief Williams, and
then it trickled down to Kenny Stiff who addressed Mr. Muster and
stated that the Border Patrol does not turn the other way, we are
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not to deceive, we do not let anybody go, that for a time period it
seemed like this was going to blow open, but it quickly faded away.

Mr. HUNTER. What happened with the supervisors after this
message came down? I understand a message came down from
Doris Meissner’s office that Mrs. Meissner wanted to have accurate
statistics, wanted to have a valid record, and for a while that came
down through the supervisors, and for a while the records were ac-
curate and nobody put pressure on anybody to put phony arrest
records up; is that accurate? You are saying the situation got better
for a while?

Mr. BORDER PATROL AGENT. No. We call it lip service. We get a
lot of that from the administration. They will come out and tell
you—we will come out and tell you we know—the people know we
are here to enforce the laws and to continue to do our job.

In the backdrop, management, they do their very best to keep
their thumbs on you by maintaining you on a stationary position
and monitoring your every movement. You are unable to move from
that position when scores of illegal aliens jump sometimes directly
in front of you and they run north.

Mr. HUNTER. Tell me a little bit about the sensors. You said sen-
sors were turned off?

Mr. BORDER PATROL AGENT. That is correct.

Mr. HUNTER. What effect does that have? Could you give us an
example?

Mr. BORDER PATROL AGENT. In the Imperial Beach area, we have
several sensors that are placed underground directly on the border
so guards a quarter mile north of the border and farther north—
5 miles north of the border—this method allows us to monitor the
movement, the pattern, which is taken by the illegals as they are
making their way north.

By deactivating the northern sensors, you lose track of them.
When a group of illegals jump the fence and they run 100 yards
north of the border, there is no more sensors, so you have no idea
which path, trail, road, they have taken northward. Even though
I, as an experienced agent, know exactly where they are going to
end up at, I was told routinely at one point, I was disciplined for
leaving my area when I saw a group of 35 run northward.

Mr. HUNTER. Thank you, sir.

Thank you, Mr. Chairman.

Mr. HORN. The next interrogator will be the gentleman from San
Diego, CA, Mr. Cunningham, for 5 minutes.

Mr. CUNNINGHAM. Thank you, Mr. Chairman.

First of all, it takes a lot of courage to come before a group like
this, and I want to admit I have very mixed feelings. I have worked
with Gus de la Vina for 20 years, I know Johnny Williams, both
of them as a friend. I have seen them sweat and labor and start
off a Border Patrol program that was basically just a few Border
Patrol. I also know how the Border Patrol has labored, itself, and
it is kind of a thankless job; you are understaffed, underpaid. And
that is why I say I have mixed feelings about that.

Let me tell you why I am concerned. First of all, I would think
that as a tactic, as a military tactic, or Border Patrol tactic, it
would be good sense to stop illegal immigration in the rural area—
into the urban areas to where they can blend in with the rest of
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the population, that it would be good to push illegals out to the

east coast—out to the East County so you could apprehend them

gettﬁr, if you had the support and the number of border patrols to
o that.

I think if I was in charge, that is exactly what I would do. I
would keep the fence up, I would increase the fences, and 1 would
push as many people as I could out to the East County and con-
centrate, but I sure wouldn’t make people sit in the cars to falsify
numbers.

So I would like to make that portion of it clear. I don’t think the
actual tactic of moving illegals to the East County was bad. If you
are being prevented from doing your job or having the lack of sup-
port, that is bad.

Second, I also know from our—when you talk about the pressure
that is brought about, you, not only the gentleman from behind the
screen, but here, the names come to me. General Krulak, General
Fogelman, General Reiner, Chairman of the Joint Chiefs of Staff,
when they made statements before the National Security Commit-
tee that the President’s policies and Defense cuts were damaging
national security, they were chastised, and a lot of pressure was
put on them individually. I know this personally from the Joint
Chiefs. 1 know that kind of pressure and fear that you may lose
your job or even be held down because of certain policies.

It wasn’t until General Shalikashvili wrote a memo to the Presi-
dent stating the same policy which was released by Admiral Owens
who was retiring and felt he could do that. I know these kind of
things could and can happen, not only with a Democratic adminis-
tration but a Republican administration also. There is immense
pressure because you work for an individual.

But having said that, I consider Johnny Williams and Gus de la
Vina personal friends, and I think in the past they have done a
good job.

I would ask either of the witnesses, do they have any firsthand
knowledge of either of those gentlemen directly ordering super-
visors to make these decisions, or were they pretty much, in their
opinion, supervisors feeling they were under the gun to justify a
system that wasn’t working?

And I would first ask Mr. Bonner; then the gentleman behind the
screen.

Mr. BONNER. I have not heard any reports of agents who actually
heard either of those gentlemen give any orders, and I would has-
ten to add that I have a tremendous amount of respect for both of
those gentlemen also and I don’t think that they initiated this on
their own.

I don’t think anyone within the Border Patrol wanted this to
happen. I think this was forced on them. Watching Gus de la Vina
on TV and talking to him before Gatekeeper was implemented, I
know for a fact that he was not in favor of that strategy but it was
forced upon him. And that is the unfortunate thing of a highly po-
litical organization that the Border Patrol has become. Law en-
forcement agencies should not be bossed around by political whim,
but unfortunately it is happening right now.

Mr. CUNNINGHAM. The gentleman behind the screen, the same?
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Mr. BORDER PATROL AGENT. Sir, I concur with T.J. These ideas
come from a higher authority.
er. CUNNINGHAM. I thank the gentleman, and I thank the gen-
tleman.

I have a statement I would like to include for the record.

Mr. HORN. Without objection, it will be included.
. [Th]e prepared statement of Hon. Randy “Duke” Cunningham fol-
ows:
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OPENING STATEMENT OF
REP. RANDY "DUKE" CUNNINGHAM

ON FIELD HEARING OF HOUSE SUBCOMMITTEE
ON GOVERNMENT MANAGEMENT, INFORMATION
AND TECRNOLOGY

THE BORDER PATROL AND OPERATION GATEKEEPER:
ALLEGATIONS OF MANAGEMENT FRAUD

FRIDAY, AUGUST 9, 1996, 1 P.ML
IMPERIAIL REACH CITY HALL
IMPERIAL BEACH, CA

CHAIRMAN HORN, thank you for providing me the
opportunity to sit on this panel and to give a brief opening
statement. And thank you for bringing Congress to San Diego.

Here in San Diego, {llegal immigration is a major crisis. It
places an enormous burden on our taxpayers and our schools.
And dealing with it is a way of life. / :
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So you can imagine that citizens were enraged when, one
month ago, Barder Patrol personnel said they were being
pressured to falsify records to make the Administration'ss
"Operation Gatekeeper" initiative appear effective at reducing.

illegal immigratiod. These charges call into question whether

¢ - o
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Opemtion Gatekeeper is a serious border control initiative, or a
cynical pelitical-campaign being conductcd at taxpayers
expense. {Congressman Duncan Hunter and 1 unmedlately called
for congressional hearings to review Opcration Gatekeeper. 1
am glad that this request is being met.

1 have long had misgivings about Operation Gatekeeper.
Instead of stopping illegal aliens cold at the border, Operation
Gatekeeper moves illegal alien traffic eastward, past our highly
successful border fencc -- and past our concentrations of Border
Patrol personnel. The mcrcased'lllegal )mmgranon into East
San Diego County has Jeopardlz}:d publlc safcty in that area. - .
During this dry summer, illegal alicns' campfires have cxploded
into dangerous wildfires, creating hazards to people and

property.

Furthermore, the Justice Department's failure to provide
detention facilities for illegal alien felons has created an
additional national security and public safety risk. In May,
following numerous agrecments made with the-Navy, the Justice
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Department began detaining illcgal aliens at the NAS Miramar -
tbrig: But the Justice Department did not keep its end of the

bargain. Days later, the illegal aliens rioted and set the brig on -
»fire, shutting down operations at a critical national security base -

and becupying public safety personnel from much of San Diego’
County. '*5 “A - Pay (a7 /“Jluo?«-l;f cannid
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'And now, there is question whether Operation Gatekeeper

mvoives.fa]sxfymg records and-igno border crossers..
s Gl slrciliny £ s ﬂ%ﬁ“y‘%

J.J. Bonner, president 61 ¢ National Border Patrol-Council, put —
it this way, and I quote::

"(The Border Patrol has) engaged in a comprehensive -
campaign of deception regarding the effectiveness of -
Operation Gatekeeper. In its zeal to make good on its .
promise to replicate the reduction in arrests that occurred in-
El Paso, the Border Patrol encouraged and ordered agents
to create the appearance that illegal entrics had declined
dramatically in the westernmost 14 miles of border."
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1 take very seriously the charges by U.S. Border Patrol
agents. I know many of them personally, and understand that
they-workvery hard, without much support, for insufficient pay.
They know — as do the people of San Diego County ~- that
control of our border is not a g;}n?’Ihe integrity of our border
is & very serious issue. It impacts every American taxpayer.
Moreover, it impacts every immigrant who legally and
legitimately comes 1o this country to seek the American Dream.
For these reasons, Congress and other outside authorities must
thoroughly investigate the charges made by Border Patrol
persqnnel. We cannot be satisfied by an internal investigation
by the Immigration and Naturalization Service. With all due
respect for the professionalism of INS investigators, we cannot
leave the security of the chicken coop to the fox.

Mr. Chairman, the Clinton Administration is already on
record for having cut Border Patrol funding in its first budget.
They fought the Border Fence that has successfully ended drug
truck crossings outside of border checkpoints, Their party's
representatives in Congress regularly oppose legislation that
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provides long overdue increases in border enforcement.

Operation Gatekeeper deserves a long, close look. We

simply must do better.

With that, Mr. Chairman, I yield back the balance of my

time.

#HBHEE
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Mr. HORN. Next I am going to yield 5 minutes to Mr. Filner, who
has been able to join us, the gentleman from San Diego, CA.

You are welcome.

Mr. FILNER. Just very briefly, and I apologize for being late, and
will probably have to listen before I ask questions.

Congressman Horn, I appreciate your leading these hearings be-
cause we had all read these allegations and we did, I think, all of
us, want to have a real open public hearing on it; and I appreciate
Mr. Bonner and others letting us know what is going on.

We obviously want to make good policy for the border area, and
we can only make good policy with good information, and, without
that good information, we are lost, and we have to know the truth
whether it is good or bad. We want to know exactly what is hap-
pening because that is the only way we can get the resources in
here that are needed.

I must admit that when Gatekeeper first started I was very
skeptical. I was not either convinced by the strategy or convinced
that this was not all a PR job. But as a Congressman who rep-
resented most of the area where we have had the major problems
in the past, I am sort of like a litmus test of public reaction to what
is going on, almost like the canary that is sent into the mines. If
I go into a meeting with my constituents, I am going to hear it
first, whether there are problems or whether there are improve-
ments.

And as skeptical as I was, I will tell you, in the last few months
people whom I represent, who live in communities right here near
the border, have felt a very radical change in their own living con-
ditions. That is, they have felt safer. They have not seen the scores
of people coming down the streets or in their backyards. They are
opening up their garages. They even have—and maybe it let up too
much—they stopped closing their garage doors and leaving the
windows on their cars open like they used to in the past before
things really heated up.

So I get a sense that this thing is working, because I would hear
it first if it wasn’t. It looks to me in the area that I represent that
we were having some success.

Then, of course, I hear from Congressman Hunter and his con-
stituents that maybe we just moved the problem. But I will tell
you—and then at first the INS or Border Patrol said we don’t have
a strategy of moving this to the east. Then when your statements
surfaced, they said yes, that was our whole plan, to move this to
the east. I don’t know if it has moved to the east or reduced. That
is what we want to get to.

But I will tell you, I have felt a little less pressure where I am
if we just move the problem. That is not good, but certainly—and
I see Mayor Bixler here and others. I don’t know if you would be
confirming that or what, but my constituents feel—now, is that the
case? Are we having less apprehensions?

Forget the reporting problems. Are we actually reducing the
pressure on the western part of the county with Gatekeeper? And
secondarily, is the problem at all diminished, or have we just shift-
ed it, in your opinion?

Mr. BONNER. There is no question that traffic has shifted. Life
is certainly much better in Imperial Beach right now and it is
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much worse in East County. I am not aware that the residents of
Imperial Beach are paying any more taxes than those in any other
part of the country or they have all of their taxes going to the ille-
gal immigration problem.

While I don’t want to take anything away from the good folks of
Imperial Beach, I think we have to look at this problem globally.
We have got over 2,000 miles of border between the United States
and Mexico, over 4,000 miles between the United States and Can-
ada, and over 6,000 miles of coastal borders.

Unfortunately, the Border Patrol has not shifted its resources to
respond to the shift in illegal alien traffic. Given time, there is 20
miles of border between the East County, CA, and Boulevard, CA,
that have one or two Border Patrol agents patrolling that area.
That is the total out there.

Mr. FILNER. I feel the same ambivalence or discomfort that Con-
gressman Cunningham does. We have a lot of confidence in the
people who have—Mr. de la Vina and Mr. Williams. They have pro-
vided us, I think—we as the four Congressmen from San Diego
County have confidence. We also have confidence in the Border Pa-
trol agents we work with every day, and you have provided us with
the kind of information we need to do our job.

I feel the same level of uncomfortableness in trying to get to the
bottom of this, but we need the facts. I am glad you are here. I am
glad Congressman Horn is here. I am glad, and I hope we can get
some measure of truth out of this hearing today.

Mr. HorN. We have 5 minutes for the gentleman from California,
Mr. Bilbray.

Mr. BiLBRAY. Thank you, Mr. Chairman.

Let me just say as the representative from this part of the world,
I would like to welcome you to our little corner of America where
the immigration problem begins. Obviously, it is not where it ends.
I also thank my colleagues for being here, and it is nice to see Mr.
Filner has been able to take a break from the Republican Conven-
tion to join us.

Mr. FILNER. I will be going back.

Mr. BiLBRAY. I would just have to say to the representative of
the agents, I think you would agree that this part of the world has
borne more than its share of the burdens from illegal immigration
both from the crime point of view impact to the environment and
a lot of other things over the last 20 years.

Mr. BONNER. Certainly.

Mr. BILBRAY. I think what has happened now so we can agree
that what is the real problem in a lot of people’s eyes is that now
that historical burden is now being shifted over in areas that his-
torically have not been as severely impacted, though I want to
point out, I know from personal experience Pine Valley Creek and
the Corte Madera area was periodically hit with illegal immigra-
tion even back in the seventies and sixties but nothing compared
to what it is getting hit now.

I would ask, really, looking at those statistics—and I think we
need to point out that I don’t think a lot of people are talking about
the impact on the local communities’ health care capabilities, and
I will talk with Mr. Bersin about that later. He said the impact on
hospitals and emergency health care has grown substantially with
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this shift. Rather than having an injured ankle from an alien jump-
ing over a 10-foot fence, Mr. Hunter’s creation, we now have them
in intensive care because they run off a 160-foot cliff and the local
communities have borne that.

I would really like to ask you, this issue of reporting numbers or
disreporting numbers, do you have any information about the pos-
sibility that the same situation could be occurring in the INS or the
Customs?

Mr. BONNER. You are talking about the INS inspectors?

Mr. BiLBRAY. Yes.

Mr. BONNER. Not being associated with those officers on a profes-
sional level, other than just passing conversations with friends and
acquaintances, I am not aware of any outright fraud.

It is well known that the INS has for years imposed a quota on
its immigration inspectors to move a certain amount of traffic
through the ports of entry. Each inspector has to move anywhere
from 90 to 120 cars per hour, which makes it difficult to do thor-
ough inspections.

Mr. BILBRAY. A lot of political pressure to keep the traffic flowing
as the primary, not the secondary, objective?

Mr. BONNER. Right. A lot of inspectors that I am familiar with
feel they are nothing more than greeters right now and they are
not expected to enforce the law.

Mr. BiLBrAY. That makes me uncomfortable, considering the
issue on drugs, the use of night scopes, and the falsification of
numbers—the witness may join in if he chooses to at this time.

What is the activity of the National Guard at this time with the
night scopes in—I know in the past they had participated. Are they
still participating in the Operation Night Scopes?

Mr. BORDER PATROL AGENT. That is correct. I believe there are
two to three National Guardsmen that help in the scope operation
during the evening hours.

Mr. BILBRAY. In your opinion, do you think the fact that there
might be some testimony coming from either present or past Na-
tional Guardsmen who perform these duties might have some infor-
mation that somebody might want to acquire? To be blunt, should
we ask them some questions?

Mr. BORDER PATROL AGENT. Yes, I believe they might—they
could shed some light on my testimony, what T.J. has said, al-
though my coming forward, their superiors would quickly quash
him from speaking out.

Mr. BILBRAY. I am just very interested in the fact that a lot of
these National Guardsmen are not professionals who depend on the
Federal Government for their livelihood but might be in a position
to be able to express what they have observed.

The other issue I would like to raise to you is, there has actually
been an effort made this year to double the Border Patrol capabili-
ties along our frontier. Ify that doubling occurred, do you feel that
we might feel more incentive to finally start our resource across the
board instead of chase numbers? Could you control the border in
the sector with twice the forces now?

Mr. BONNER. I don’t think you could. Smuggling is organized
crime, both the smuggling of people and drugs. You have certain
parts of turf of that are staked out by these criminals. You don’t
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just move from Tijuana over to Mexicali, for example, without get-
ting your kneecaps blown off.

So I think that it is going to take a tremendous amount of re-
sources to try and push illegal immigration out of San Diego. But
I think, again, you have to look at the global impact. Most people
are not coming to settle into San Diego County, they are just
transiting through here, so you have to look at the whole rest of
the country.

Even if we could contain the 60 miles of border between the Pa-
cific Ocean and Imperial County line, I don’t think it really makes
too much difference to the folks in Kansas and Iowa where the ille-
gal immigrants are crossing, but the fact of the matter is, their so-
cial systems are near the breaking point with all of the illegal im-
migrants who are in the country.

Mr. BILBRAY. Mr. Bonner, let me just tell you, as somebody who
has had to pull illegal aliens drowning out of his pool at 3 am.,
somebody who has regrettably had to recover bodies with a 9-year-
old son in tow, something I don’t think any child should have to
live through, there are those of us who have seen our neighbor-
hoods turning into a battleground. If that battleground gets pushed
out into the more rural areas, the impact is still going to be severe,
and I am worried about that.

But I think the urban criminal that you point out is something
that has happened since the earthquake in Mexico City. I think if
you look statistically at when things got violent and ugly, you saw
major changes in the profile of the smugglers, and I think that the
resources to enforce our law on U.S. soil, even if it is Imperial
Beach, Coronado, Chula Vista, I think you and I as Federal agents
have the obligation to do. I think we need the resources to make
it as safe and secure as Texas or Arkansas or Oklahoma.

Thank you very much. I yield back.

Mr. HORN. I thank the gentleman.

Mr. Bonner, I just have a few questions for both you and the se-
cret witness. One is, you mentioned in your testimony that the in-
spector general is not interviewing the rank and file Border Patrol
agent, is that correct?

Mr. BONNER. That is correct. This is as of a few days ago.

Mr. HORN. They are interviewing the supervisors.

Mr. BONNER. That is correct.

Mr. HORN. And expecting somebody to confess. But if there is no-
body that can say, hey, this guy told me to do thus and so, sit still
while 200 illegals pass me, where are they going to get their base
of information? Do you know? What do these agents say?

Mr. BONNER. I don’t know what their plan is.

Mr. HorN. That is a little shocking. I must say that the inspector
general’s office, assistant U.S. attorney, assigned to do this is not
examining the rank and file to see who said what to whom. They
are going to have a final report that would have no credibility, in
this person’s mind.

Let me ask the gentleman from behind the screen there: You talk
about, the intimidation would affect your career in the Border Pa-
trol. What else have you either seen happen to agents that dis-
agreed with policy or you feared, yourself, might occur to you?
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Mr. BORDER PATROL AGENT. In the Border Patrol, it is real easy
to get rid of someone. There is a saying that to get rid of someone,
crosshairs are put on you, missile down range, you are history.
That means you will never see a GS-12, a supervisor position.

Myself, 1 keep a low key, and I don’t make waves, but pro-
motional—the promotional area is such that only the good old boy
system—the Border Patrol has no written, oral examination pro-
motional; it is only made based on friendship. There is a history
a}t; Border Patrol. It is who you know, and that is how you get to
the top.

Mr. HORN. Well, as I recall serving for 13 years on the U.S. Com-
mission on Civil Rights when we had maybe 100 witnesses a hear-
ing under subpoena, that there is a Federal statute that protects
any witness that testifies before a congressional committee or a
Federal commission, that if those witnesses are intimidated, that
we can seek the help of the U.S. attorney.

If the U.S. attorney is simply a political agent—which sometimes
they are—and aren’t going to carry out the laws of the United
States, then that leaves it up to Congress to impeach somebody if
they aren’t doing that.

There is also a whistleblower law on the books, and I would ask
the staff director to include both those laws in the record at this
point.

[The information referred to follows:]



25

5 §7204
Encyclopedias

ANTIDISCRIMINATION, ETC. ¢

Prohibition of discrimination in employment practices, and bases of ducm&
tion protected, see C.J.S. Civil Rights §§ 143 et seq., 146 et seq. g

WESTLAW ELECTRONIC RESEARCH

Civil rights cases: 78k{add key number).

See, also, WESTLAW guide following the Explanation pages of this volume.

NOTES OF DECISIONS

Administration of General Schedule Pay
Rates provisions 1
Sovereign immunlty 2

1. Administration of General Schedule
Pay Rates provisions

Subsection (b) of this section designed
to prevent discrimination based on sex
or marital status in setting general
schedule pay rates, does not invalidate
the wopical differential regulations pro-
mulgated in 1971 and 1974, since the
general schedule pay rates deal solely
with compensation for services rendered

and are separate and apart from
tropical differential allowance cal

to exclude only those employees with
spect to whom the incentive to
qualified personnel is unnecessary. Hey.
dricks v. U.S., Ct.CL.1976, 210 Ct.Cl. 2¢¢ "
2. Sovereign immunity )

Sovereign immunity is not a talismany

defense that bars all forms of relief in o
employment racial discrimination s
against officials and an agency of dy-
federal government. Petterway v. Vewg?
ans Administration Hospitd, Houstly,
Tex., C.A.S (Tex.) 1974, 495 F.2d IZIQ(

SUBCHAPTER II—EMPLOYEES' RIGHT
TO PETITION CONGRESS

§ 7211. Employees’ right to petition Congress

The right of employees, individually or collectively, to petitiog
Congress or a Member of Congress, or to furnish information
either House of Congress, or to a committee or Member thereof,

not be interfered with or denied.

(Added Pub.L. 95-454, Title VII, § 703(a)(3), Oct. 13, 1978, 92 Stat. 1217))

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1978 Acts. Senate Report No. 95-969
and House Conference Report No.
95-1717, see 1978 U.S. Code Cong. and
Adm. News, p. 2723.

Effective Dates
1978 Acts. Section effective 90 days af-
ter Oct. 13, 1978, see section 907 of

Pub.L. 95454, set out as a note under
section 1101 of this title. :

Prior Provisions

Provisions of this section were con
tained in section 7102 of this title prior to
the general amendment of chapter 71 of
this title by PubL. 95-454, Title VIL
§ 701, Oct. 13, 1978, 92 Stat. 1191.

CROSS REFERENCES

Political recommendations provisions as not affecting rights of employees under

this section—

Competitive service, excepted service, and Senior Executive Service careef
appointees, see 5 USCA § 3303.
Postal Service, see 39 USCA § 1002.
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treatment. Wilburn v. Deparument of
Transp., C.A.Fed.1985, 757 F.2d 260.

Transferred federal employee’s reliance
upon defendants’ alleged violations of fair
treatment and reprisal provisions of this
section and section 2302(b) of this title in
connection with transfer decision, alleg-
ing that reassignment was punishment in
retaliation for testimony in administrative
investigation of former superior, was in-
sufficient 1o establish cognizable property
or liberty interest under due process
clause of U.S.C.A.Const. Amend. 5. Wat-
son v. U.S. Dept. of Housing and Urban
Development, D.C.IIl.1983, 576 F.Supp.
580.

Offering position to employee who was
number six on reemployment priority list
and, upon that employee's declination,
abolishing the position rather than offer
it to appellant, who was number seven
on the list, did not violate appeliant’s
substantive right to fair and equitable
treatment, where it was not shown that
agency adequately considered need for
position as well as relevant budgetary
factors before offering position to other
employees, and agency did not recreate
or refil! the position after it had been
abolishzd. Covington v. Department of
Health and Human Services, M.S.P.B.
1986, 31 M.S.P.R. 351.

7. Political affillation

Even if excepted service employee who
applied for competitive service position
could show that Federal Personnel Manu-
al (FPM) letter requiring review of cer-
tain agency decisions regarding appoint-
ment to competitive-service positions had
a disparate impact on Republicans in
1992 because it resulted in Office of Per-
sonnel Management's (OPM) overturning
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agency's selection of disproportionate
number of Republicans for competitive-
service positions that year, he did not
establish employment practice which dis-
criminated on basis of partisan political
affiliation; OPM's goals of ensuring that
agencies with delegated examining au-
thority not allow political considerations
to enter into decisions affecting employ-
ment in competitive service, and that
agencies carry out requirement of fair
and open competition, purposes mandat-
ed by statute, and that OPM was charged
with carrying out, were akin to ‘‘business
necessity” under Title VII. Beam v. Of-
fice of Personnel Management, M.S.P.B.
1995, 66 M.S.P.R. 469.

8. Reprisal

Employee did not prove allegation of
prohibited reprisal by preponderance of
the evidence; evidence did not establish
that officials who took suspension action
against employee had knowledge of his
EEO complaint; moreover, five years
elapsed between EEO matter and the sus-
pension. Harrison v. Department of
Army, M.S.P.B.1985, 29 M.S.P.R. 294.

Allegation that a negative ALOC deter-
mination constituted, in part, reprisal for
filing a discrimination complaint was ac-
tionable under this section. Martinesi v.
E.E.O.C., MSPB 1984, 24 M.S.P.R. 276.

9. Notice

Agency's failure to inform employee of
his deficient performance did not pre-
clude agency from initiating adverse ac-
tion based upon such performance, al-
though lack of such notice or warning
was a relevant mitigating factor. O'Reil-
ly v. Community Services Admin.,
M.S.P.B.1983, 16 M.S.P.R. 44.

§ 2302. Prohibited personnel practices

(a)(1) For the purpose of this title, “‘prohibited personnel practice”
means any action described in subsection (b) of this section.

(2) For the purpose of this section—
(A) “personnel action’’ means—

(1) an appointment;
(if) a promotion;

(iii) an action under chapter 75 of this title or other
disciplinary or corrective action;
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(iv) a detail, transfer, or reassignment;

(v) areinstatement;

(vi) a restoration;

(vii) a reemployment;

(viii) a performance evaluation under chapter 43 of this
title;

(ix) a decision concerning pay, benefits, or awards, or
concerning education or training if the education or training
may reasonably be expected to lead to an appointment,
promotion, performance evaluation, or other action de-
scribed in this subparagraph;

(x) a decision to order psychiatric testing or examination;
and

(xi) any other significant change in duties, responsibili-
ties, or working conditions;

with respect to an employee in, or applicant for, a covered
position in an agency, and in the case of an alleged prohibited
personnel practice described in subsection (b)8), an employee or
applicant for employment in a Government corporation as de-
fined in section 9101 of title 31;

(B) ‘“‘covered position” means, with respect to any personnel
action, any position in the competitive service, a career appoin-
tee position in the Senior Executive Service, or a position in the
excepted service, but does not include any position which is,
prior to the personnel action—

(i) excepted from the competitive service because of its
confidential, policy-determining, policy-making, or policy-
advocating character; or

(ii) excluded from the coverage of this section by the
President based on a determination by the President that it is
necessary and warranted by conditions of good administra-
tion; and

(C) “agency’’ means an Executive agency and the Government
Printing Office, but does not include—

(i) a Government corporation, except in the case of an
alleged prohibited personnel practice described under sub-
section (b)(8);

(i) the Federal Bureau of Investigation, the Central Intel-
ligence Agency, the Defense Intelligence Agency, the Central
Imagery Office, the National Security Agency, and, as deter-
mined by the President, any Executive agency or unit thereof
the principal function of which is the conduct of foreign
intelligence or counterintelligence activities; or
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(ili) the General Accounting Office.

(b) Any employee who has authority to take, direct others to take,
recommend, or approve any personnel action, shall not, with respc
to such authority—

(1) discriminate for or against any employee or applicant .,
employment—

(A) on the basis of race, color, religion, sex, or nationg|

" origin, as prohibited under section 717 of the Civil Rigtyy

Act of 1964 (42 U.S.C. 2000e-16);

(B) on the basis of age, as prohibited under sections 1>
and 15 of the Age Discrimination in Employment Act f
1967 (29 U.S.C. 631, 633a);

(C) on the basis of sex, as prohibited under section 6(d) \f
the Fair Labor Standards Act of 1938 (29 U.S.C. 2064 ).

(D) on the basis of handicapping condition, as prohibiteq
under section 501 of the Rehabilitation Act of 1973 (29
U.S.C. 791); or

(E) on the basis of marital status or political affiliation,
prohibited under any law, rule, or regulation;

(2) solicit or consider any recommendation or statement, uya]
or written, with respect to any individual who requests ov g
under consideration for any personnel action except as provided
undar section 3303(f);

(3) coerce the political activity of any person (including ()¢
providing of any political contribution or service), or take wayy
action against any employee or applicant for employment a, 3
reprisal for the refusal of any person to engage in such politi-y]
activity;

(4) deceive or willfully obstruct any person with respect (g
such person’s right to compete for employment;

(5) influence any person to withdraw from competition {r
any position for the purpose of improving or injuring the piyg.
pects of any other person for employment;

(6) grant any preference or advantage not authorized by L.y,
rule, or regulation to any employee or applicant for employ iment
(including defining the scope or manner of competition o1 )¢
requirements for any position) for the purpose of improving or
injuring the prospects of any particular person for employineyy,;

(7) appoint, employ, promote, advance, or advocate fo ap-
pointment, employment, promotion, or advancement, in or 1, 5
civilian position any individual who is a relative (as define,| i
section 3110(a)(3) of this title) of such employee if such position
is in the agency in which such employee is serving as a pulljc
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official (as defined in section 3110(a}(2) of this title) or over
which such employee exercises jurisdiction or control as such an
official;

(8) take or fail to take, or threaten to take or fail to take, a
personnel action with respect to any employee or applicant for
employment because of—

(A) any disclosure of information by an employee or ap-
plicant which the employee or applicant reasonably believes
evidences—

(i) a violation of any law, rule, or regulation, or

(ii) gross mismanagement, a gross waste of funds, an
abuse of authority, or a substantial and specific danger
to public health or safety,

if such disclosure is not specifically prohibited by law and if
such information is not specifically required by Executive
order to be kept secret in the interest of national defense or
the conduct of foreign affairs; or

(B) any disclosure to the Special Counsel, or to the In-
spector General of an agency or another employee designat-
ed by the head of the agency to receive such disclosures, of
information which the employee or applicant reasonably
believes evidences—

(i) a violation of any law, rule, or regulation, or

(i) gross mismanagement, a gross waste of funds, an
abuse of authority, or a substantial and specific danger
to public health or safety;

(9) take or fail to take, or threaten to take or fail to take, any
personnel action against any employee or applicant for employ-
ment because of—

(A) the exercise of any appeal, complaint, or grievance
right granted by any law, rule, or regulation;

(B) testifying for or otherwise lawfully assisting any indi-
vidual in the exercise of any right referred to in subpara-
graph (A);

(C) cooperating with or disclosing information to the In-
spector General of an agency, or the Special Counsel, in
accordance with applicable provisions of law; or

(D) for refusing to obey an order that would require the
individual to violate a law;

(10) discriminate for or against any employee or applicant for
employment on the basis of conduct which does not adversely
affect the performance of the employee or applicant or the
performance of others; except that nothing in this paragraph
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shall prohibit an agency from taking into account in determining
suitability or fitness any conviction of the employee or applicant
for any crime under the laws of any State, of the District of
Columbia, or of the United States; or

(11) take or fail to take any other personnel action if the
taking of or failure to take such action violates any law, rule, or
regulation implementing, or directly concerning, the merit sys-
tem principles contained in section 2301 of this title.

This subsection shall not be construed to authorize the withholding of
information from the Congress or the taking of any personnel action
against an employee who discloses information to the Congress.

(c) The head of each agency shall be responsible for the prevention
of prohibited personnel practices, for the compliance with and en-
forcement of applicable civil service laws, rules, and regulations, and
other aspects of personnel management, and for ensuring (in consul-
tation with the Office of Special Counsel) that agency employees are
informed of the rights and remedies available to them under this
chapter and chapter 12 of this title. Any individual 10 whom the
head of an agency delegates authority for personnel management, or
for any aspect thereof, shall be similarly responsible within the limits
of the delegation.

(d) This section shall not be construed to extinguish or lessen any
effort to achieve equal employment opportunity through affirmative
action or any right or remedy available to any employee or applicant
for employment in the civil service under—

(1) section 717 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-16), prohibiting discrimination on the basis of race, color,
religion, sex, or national origin;

(2) sections 12 and 15 of the Age Discrimination in Employ-
ment Act of 1967 (29 U.S.C. 631, 633a), prohibiting discrimina-
tion on the basis of age;

(3) under section 6(d) of the Fair Labor Standards Act of 1938
(29 U.S.C. 206(d)), prohibiting discrimination on the basis of
sex;

(4) section 501 of the Rehabilitation Act of 1973 (29 U.S.C.
791), prohibiting discrimination on the basis of handicapping
condition; or

(5) the provisions of any law, rule, or regulation prohibiting
discrimination on the basis of marital status or political affilia-
tion.

(Added Pub.L. 95-454, Title 1, § 101(a), Oct. 13, 1978, 92 Stat. 1114, and

;m':ndcd Pub.L. 101-12, § 4, Apr. 10, 1989, 103 Stat. 32; Pub.L. 101474,
5(d), Oct. 30, 1990, 104 Stat. 1099; Pub.L. 102-378, § 2(5), Oct. 2, 1992,
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106 Stat. 1346; Pub.L. 103-94, § 8(c), Oct. 6, 1993, 107 Stat. 1007; Pub.L
103-359, Title V, § 501(c), Oct. 14, 1994, 108 Stat. 3429; Pub.L. 103-424,

§ 5, Oct. 29, 1994, 108 Stat. 4363.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1978 Acts. Senate Report No. 95-969
and House Conference Report No.
95-1717, see 1978 U.S. Code Cong. and
Adm. News, p. 2723.

1989 Acts. Statement by President, see
1989 U.S. Code Cong. and Adm. News, p.
1l

1990 Acts. House Report No. 101-770,
see 1990 U.S. Code Cong. and Adm.
News, p. 1709.

1993 Acts. Senate Report No. 103-57
and Statement by President, see 1993
US. Code Cong. and Adm. News, p.
1802.

1994 Acts. House Report No. 103-541
and House Conference Report No.
103-753, see 1994 U.S. Code Cong. and
Adm. News, p. 2703.

Senate Report No. 103-358, see 1994
U.S. Code Cong. and Adm. News, p.
3549.

References in Text

Section 717 of the Civil Rights Act of
1964 (42 U.S.C. 2000e-16), referred to in
subsecs. (b)(1)(A) and (dX1), is classified
to section 2000e-16 of Title 42, The Pub-
lic Health the Welfare.

Sections 12 and 15 of the Age Discrimi-
nation in Employment Act of 1967 (29
U.S.C. 631, 633a), referred to in subsecs.
(bX1XB) and (dX2), are classified to sec-
tions 631 and 633a, respectively, of Title
29, Labor.

Section 6(d) of the Fair Labor Stan-
dards Act of 1938 (29 U.S.C. 206(d)),
referred to in subsecs. (b}1XC) and
(dX3), is classified to section 206(d) of
Title 29.

Section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), referred to in sub-
secs. (b)(1)(D) and (d)4), is classified to
section 791 of Title 29.

The civil service laws, referred to in
subsec. (c), are set out in this title. See,
particularly, section 3301 et seq. of this
title.

Amendments
1994 Amendments. Subsec. (a)}2)A).
Pub.L. 103424, § 5(aX3). in concluding
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provisions, inserted before semicolon *,
and in the case of an alleged prohibited
personnel practice described in subsec.
tion (b)(8), an employee or applicant for
employment in a Government corpora.
tion as defined in section 9101 of title
31",

Subsec. (a)(2)(AX(x). Pub.L. 103-424,
§ S(a)(1), (2), added cl. (x) and struck out
former cl. (x) which read as follows:

“any other significant change in duties
or responsibilities which is inconsistent
with the employee’s salary or grade lev-

el;

Subsec. (a)(2)(A)xi).
§ S(a)(2), added cl. (xi).
Subsec. (a}2)(B). Pub.L. 103-424,
§ 5(b). amended subpar. (B) generally.
Prior to amendment, subpar. (B) read as
follows: *“‘covered position’ means any
position in the competitive service, a ca-
reer appointee position in the Senior Ex-
ecutive Service, or a position in the ex-
cepted service, but does not include—
“(1) a position which is excepted from
the competitive service because of its con-
fidential, policy-determining, policy-mak-
ing, or policy-advocating character: or
“(if) any position excluded from the
coverage of this section by the President
based on a determination by the Presi-
dent that it is necessary and warranted by
conditions of good administration.”’

Subsec. (a)2XCXi). Pub.L. 103-424,
§ 5(c). inserted provision including cases
of alleged prohibited personnel practice
by a Government corporation, as de-
scribed under subsec. (b)(8), in definition
of “agency”’.

Subsec. (a}(2)(C)ii). Pub.L. 103-359,
§ 501(c), inserted reference to Central
Imagery Office.

Subsec. {(c). Pub.L. 103424, § 5(d),
inserted provisions requiring head of
each agency to ensure, in consultation
with Special Counsel, that agency em-
ployees are informed or rights and reme-
dies available to them under this chapter
and chapter 12 of this title.

1993 Amendments. Subsec. (bX(2).
Pub.L. 103-94, § 8(c). amended par. gen-

Pub.L. 103-424,
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Note 1

for purposes of proposed legislation authoriz- 3. Grand jury

ing trial of petty offenses by commissioners It was a crime for a person for the purpose

[now ma:glsrlralcs]l. did ;‘m, ﬁr«_:lude fP';_M“' of influencing the action of a grand jury. to
tion on 2:3‘)";“!;:.0"!.‘:‘ v[':o:w:;l.o olr.mc]r send to them any letter or communication
section of thus ltle ) 15 section]. relating to any matter pending before them,
relating to attempting to influence juror, or pertaining 1o their duties. without a previ
which was neither petty offense, felony, nor ; .

petly Y ous order of the court. Charge to Grand

misdemeanor subject to infamous punish-
Duke v. U.S.. ]937' 57 S.Ct. 835, 301 Jury. C.C.Cal.1872. ch.Cas. No. 18.255.

ment.
U.S. 492, 81 L.Ed. 1243,
4. Intent
2. Pum One who knowingly sends a letter to a

The purpose of this section, regarding in-
fluencing jurors by writing, was to prevent
anyone from attempting to bring any pressure
upon or intimidate grand juror by written
communication, however this section does not
prohibit grand juror from receiving communi-

cation, written or oral and while grand jury
may indict anyone for violation of this sec- C.C.A.Va 1937.90 F.2d 840, 112 A.L.R. 317,

tion, if requisite elements are present, it may ccrtioran denied 58 S.Ct. 33, 302 U.S. 685, 82
not indict where it has solicited communica- L.Ed. 528, motion denied 58 S.Ct. 135, 302
tion or indicated willingness to receive one, U.S. 649, 82 L.Ed. 503, rehearing denied 58
since requisite intent is not present under S.Ct. 135, 302 U.S. 775, 82 L.Ed. 600. motion
those circumstances. U.S. v. Smyth, D.C. denied 58 S.Ct. 261, 302 U.S. 650, 82 L.Ed.
Cal.1952, 104 F.Supp. 283. 504.

grand jury showing on its face an intention
that it shall be considered with respect to a
pending case, cannot deny that he attempted
thereby to influence the grand jury, as the
attempt to influence is inherent in the act of
knowingly sending such letter. Duke v. U.S,,

§ 1505. Obstruction of proceedings before departments, agencies,
and committees

Whoever, with intent to avoid, evade, prevent, or obstruct compliance, in
whole or in part, with any civil investigative demand duly and properly
made under the Antitrust Civil Process Act, willfully withholds, misrepre-
sents, removes from any place, conceals, covers up. destroys, mutilates,
alters, or by other means falsifies any documentary material, answers to
written interrogatories, or oral testimony, which is the subject of such
demand; or attempts to do so or solicits another to do so; or

Whoever corruptly, or by threats or force, or by any threatening letter or
communication influences, obstructs, or impedes or endeavors to influence,
obstruct, or impede the due and proper administration of the law under
which any pending proceeding is being had before any department or agency
of the United States, or the due and proper exercise of the power of inquiry
under which any inquiry or investigation is being had by either House, or
any committee of either House or any jeint committee of the Congress—

Shall be fined not more than $5,000 or imprisoned not more than five
years, or both.
(June 25, 1948, c. 645, 62 Stat. 770; Sept. 19, 1962, Pub.L. 87-664, § 6(a), 76 Stat.
551; Oct. 15, 1970, Pub.L. 91-452, Title 1X, § 903, 84 Stat. 947; Sept. 30, 1976,
Pub.L. 94435, Title I, § 105, 90 Stat. 1389; Oct. 12, 1982, Pub.L. 97-291, § 4(d),
96 Stat. 1253.)

Historical and Revision Notes

Reviser’'s Note. Based on Title 18, US.C., § 135a, as added Jan. 13, 1940, c. 1, 54 Stat.
1940 ed.. § 241a (Mar. 4, 1909. c. 321, 13; June 8, 1945, c. 178, § 2, 59 Stat. 234).
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Note 19

19. Harmless or prejudicial error
Cross-examination testimony of defense
counsel. who took stand to verify that one
defendant had req d legal advice prior to
undertaking activities resulting in prosecu-
tion, concerning amount of fee paid to coun-
sel for services in case then on trial before

CRIMES Pt. 1

jury should not have been admitted; how-
ever, error in admitting such testimony wag
harmless where guilt of defendants was irre-
futably evident. U.S. v. Thaggard, C.A.Ala.
1973, 477 F.2d 626, rehearing denied 478
F.2d 1403, certioran denied 94 S.Ct. 570, 414
U.S. 1064, 38 L.Ed.2d 469.

§ 1512, Tampering with a witness, victim, or an informant

(a) Whoever knowingly uses intimidation or physical force, or threatens
another person, or attempts to do so, or engages in misleading conduct
toward another person, with intent to—

(1) influence the testimony of any person in an official proceeding;
(2) cause or induce any person to—
(A) withhold testimony, or withhold a record, document, or
other object, from an official proceeding;

(B) alter, destroy, mutilate, or conceal an object with intent to
impair the object’s integrity or availability for use in an official

proceeding;

(C) evade legal process summoning that person to appear as a
witness, or to produce a record, document, or other object, in an

official proceeding; or

(D) be absent from an official proceeding to which such person

has been summoned by legal process; or
(3) hinder, delay, or prevent the communication to a law enforce-
ment officer or judge of the United States of information relating to the
commission or possible commission of a Federal offense or a violation
of conditions of probation, parole, or release pending judicial proceed-

ings;

shall be fined not more than $250,000 or imprisoned not more than ten

years, or both.

() Whoever intentionally harasses another person and thereby hinders,
delays, prevents, or dissuades any person from—
(1) attending or testifying in an official proceeding;
(2) reporting to a law enforcement officer or judge of the United
States the commission or possible commission of a Federal offense or a
violation of conditions of probation, parole, or release pending judicial

proceedings;

(3) arresting or seeking the arrest of another person in connection

with a Federal offense; or

(4) causing a criminal prosecution, or a parole or probation revoca-
tion proceeding, to be sought or instituted, or assisting in such prosecu-

tion or proceeding;

or attempts to do so, shall be fined not more than $25,000 or imprisoned not

more than one year, or both.

(¢) In a prosecution for an offense under this section, it is an affirmative
defense, as to which the defendant has the burden of proof by a preponder-
196
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ance of the evidence, that the conduct consisted solely of lawful conduct and
that the defendant’s sole intention was to encourage, induce, or cause the

other person to testify truthfully.

(d) For the purposes of this section—

(1) an official proceeding need not be pending or about to be
instituted at the time of the offense; and

(2) the testimony, or the record, document, or other object need not
be admissible in evidence or free of a claim of privilege.

(e) In a prosecution for an offense under this section, no state of mind
need be proved with respect to the circumstance—

(1) that the official proceeding before a judge, court, magistrate,
grand jury, or government agency is before a judge or court of the
United States, a United States magistrate, a bankruptcy judge, a
Federal grand jury, or a Federal Government agency; or

(2) that the judge is a judge of the United States or that the law
enforcement officer is an officer or employee of the Federal Govern-
ment or a person authorized to act for or on behalf of the Federal
Government or serving the Federal Government as an adviser or

consultant.

(0 There is extraterritorial Federal jurisdiction over an offense under this

section.

(Added Pub.L. 97-291, § 4(a), Oct. 12, 1982, 96 Stat. 1249.)

Historical Note

Effective Date. Section 9 of Pub.L

97-291 provided that:

“(a) Except as provided in subsection (b),
this Act and the amendments made by this
Act [enacting sections 1512 1o 1515, 3579,
and 3580 of this title, amending sections
1503, 150, 1510, and 3146 of this ttle and
Rule 32 of the Federal Rules of Cnminal
Procedure, and enacting provisions set out as
notes under sections 1501. 1512, and 3579 of
this title) shall take effect on the date of the
enactment of this Act {Oct. 12, 1982).

") (1) The amendment made by section 2
of this Act fenacting provisions set out as a
hote under this section] shall apply to presen-
tence reports ordered to be made on or after
March 1, 1983,

"(2) The amendments made by section 5 of
this Act [enacting sections 3579 and 3580 of
Uus title] shall apply with respect to offenses
occurning on or after January 1, 1983

Congressional Findings and Declaration of
. Section 2 of Pub.L. 97-291 pro-
Vided that:

“(a) The Congress finds and declares that:

“(I) Without the cooperation of victims
and witnesses, the criminal justice system
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would cease to function; yet with few ex-
ceptions these individuals are either ig-
nored by the cnminal justice system or
simply used as tools to identify and punish
offenders.

*(2) All 100 often the victim of a serious
crime is forced to suffer physical. psycho-
logical, or financial hardship first as a re-
sult of the cnminal act and then as a result
of contact with a cnminal justice system
unrespousive 1o the real needs of such vic-
tim.

*“(3) Although the majority of serious
crimes falls under the junsdiction of State
and local law enforcement agencies, the
Federal Government. and in particular the
Attorney General. has an important leader-
ship role to assume in ensunng that victims
of crime, whether at the Federal. State, or
local Jevel, are given proper treatment by
agencies administering the cnminal justice
system.

*'(4) Under current law, law enforcement
agencies must have cooperation from a vic-
tim of crime and yet neither the agencies
nor the legal system can offer adequate
protection or assistance when the victim. as
a result of such cooperation, is threatened
or intimidated.
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certain knowledge that the named person had
communicated information to agent and
government nced only prove that defendants
believed named person would communicate
such information and that force took place
with an effort to obstruct, delay or prevent
such communication. U.S. v. Kozak, CA.
Pa.1971, 438 F.2d 1062. certiorari denied 91
S.Cr. 2180, 402 U.S. 996, 29 L.Ed.2d 162.

Danger that jury in prosecution of defend-
ant for intimidating witness in grand jury
investigation may convict defendant for the
crime previously investigated by allowing
proof of nature of offense under investigation
is matter for cautionary instructions. U.S. v.
Bradwell, C.A.Conn.1968, 388 F.2d 619, cer-
tiorari denied 89 S.Ct. 152, 393 U.S. 867, 21
L.Ed.2d 135.

Court in prosecution for conspiracy and for
endeavoring to influence a witness did not err
in refusing requested instruction that defend-
ant's explanation of previous conviction and
pardon he received be considered in evalua-
tion of his criminal record where such request
was tendered long after entire charge had
been given and after defendant’s counsel had
specifically conceded that court's instruction
on the effect of the cenviction wis correct if
evidence of the conwviction was properly ad-
mitted. Laughlin v. U.S., 1967. 385 F.2d
287, 128 US.App.D.C. 27, certiorari denied
88 S.Ct. 1245, 390 U.S. 1003. 20 L.Ed.2d 103.

Instructions given by district court in an-
swer to questions asked by jurors in prosecu-
tion for intimidating federal witness were not
coercive, and giving of instructions did not
Justify granting of motion of defendant to
vacate sentence. Hunt v. US.. C.A.Mich.
1965, 343 F.2d 84.

30. Verdict

Verdict that one defendant was guilty on
count charging willful endeavor by force or
violence to obstruct, delay and prevent com-
munication of information relating to viola-
tion of criminal statute to special agent of
Federal Bureau of Investigation was not in-
consistent with not guilty verdict as to second
count charging that at the same time and
place defendan' injured the informant because
he had given such information to agent. U.S.
v. Kozak, C.A.Pa.1971, 438 F.2d 1062, cer-

18 § 1513

tiorari denied 91 S.Ct. 2180, 402 U.S. 996, 29
L.Ed.2d 162.

31. Sentence and punishment

Even though court of appeals thought evi-
dence supporting defendant’s conviction for
intimidating witness, while legally sufficient,
was less than overwhelming, and despite
court’s belief that defendant’s courtroom be-
havior, while deplorable, was not such as to
warrant imposition of maximum sentence, it
could not vacate defendant’s sentence simply
because it deemed it excessive. U.S. v. Har-
ris, C.A.Ind. 1977, 558 F.2d 366.

52. Contempt of court

Defendant was subject to prosecution for
endeavoring to intimidate witness despite fact
that such conduct occurred in presence of
court and was therefore also punishable as
contempt of court. U.S. v. Harris, C.A.Ind.
1977, 558 F.2d 366.

Request that defendant be cited for con-
tempt for harassing, threatening and intimi-
dating a witness because of his participation
in suit and for protective order prohibiting
such conduct would be denied, where request-
ed relief would have subjected defendant not
only to criminal penalties but also to penalties
for contempt, where contempt citation would
have deprived defendant of a jury tria} and
where criminal penalty provided by former
provisions of section 1503 of this title had
been sufficient penalty 10 protect interests of
plaintiff. Kuang Hung Hu v. Morgan, D.C.
N.C.1975, 405 F.Supp. 547.

Conduct, by defendant-physician in medi-
cal malpractice case of filing unethical or
unprofessional conduct charges against plain-
tiff's expert physician before medical society
of which both were members based on the
expert physician’s report that had been
turned over to the defendant-physician pursu-
ant to a discovery order, while possibly con-
stituting an offense under former provisions
of section 1503 of this title proscribing influ-
encing witnesses, did not constitute a civil
contempt or a contempt under section 401 of
this title authorizing court to punish specified
actions constituting contempt of its authority.
Konrad v. DeLong, D.C.1IL1972, 57 F.R.D.
123,

§ 1513, Retaliating against a witness, victim, or an informant

_ (8) Whoever knowingly engages in any conduct and thereby causes bodily
Injury to another person or damages the tangible property of another
person, or threatens to do so, with intent to retaliate against any person

for—

211
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(1) the attendance of a witness or party at an official proceeding, of
any testimony given or any record, document, or other object produced
by a witness in an official proceeding; or

(2) any information relating to the commission or possible commjs.
sion of a Federal offense or a violation of conditions of probation,
parole, or release pending judicial proceedings given by a person to 4

law enforcement officer;

or attempts to do so, shall be fined not more than $250,000 or imprisoned

not more than ten years, or both.

(b) There is extraterritorial Federal jurisdiction over an offense under this

section.

(Added Pub.L. 97-291, § 4(a), Oct. 12, 1982, 96 Stat. 1250.)

Historical Note

Effective Date. Section effective Oct. 12,
1982, see section 9(a) of Pub.L.97-291 set out
as an Effective Date note under section 1512
of this title.

Legislative History. For legislative history
and purpose of Pub.L. 97-291, see 1982 US.
Code Cong. and Adm. News, p. 2515,

Cross References

Condition of release in noncapital cases prior to trial of noncommission of offense uncer this

section, see section 3146 of this title.
Definition of term—

Law enforcement officer, see section 1515 of this title.
Physical force, see section 1515 of this title.
Temporary restraining or protective orders prohibiting harassment of victim or witness, see

section 1514 of this title.

West’s Federal Forms

Sentence and fine, see § 7531 et seq.

Notes of Decisions

Instructions 4
Jurisdiction 3

Offenses within section 2
Purpose 1

1. Purpose

Purpose of former provisions of section
1503 of this title which made it a felony for
any person to injure federal witness in his
person or property due to his having testified
in federal court or on account of content of
his tesimony was not only to protect public
interest in proper administration of justice but
to protect witnesses from reprisals resulting
from their having testified in federal court
either under subpoena or without subpoena.
Miller v. Hulsey, D.C.Ark 1972, 347 F.Supp.
192.

2. Offenses within section
Defendant who assaulted and injured an
informant who had supplied federal investiga-

tors with information leading to the arrest of
his mother was properly charged under for-
mer provisions of section 1510 of this title
which clearly and unambiguously protected
informants from the retaliatory infliction of
bodily injury after they had given informa-
tion. U.S. v. Roberts, C.A.Or.1981, 638 F.2d
134, certiorari denied 101 S.Ct. 3039, 452
U.S. 909, 69 L.Ed.2d 411.

3. Jurisdiction

In prosecution for conspiring to injure an-
other because he had testified in a federal
court, and for endeavoring to intimidate and
impede him from testifying as such witness by
beating him, federal junsdiction depended on
proof that there was a proceeding in court of
the United States, that intimidated person
was a witness therein, that accused had
knowledge of both facts, and intended by
beating such person either to punish him for
past testimony or to prevent him from testify-
ing in the future. Odom v. US.,, C.C.A.Tex.
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1941, 1i6 F.2d 996, reversed on other ingly conspired to engage in the conduct
grounds 61 S.Ct. 957, 313 U.S. 544, 85 L.Ed.  though perhaps inartfully drawn, adequately
1511 charged wviolation of this section. despite
4. Instructions transpositions of words “threaten” and

Instructions under this section positing that  “knowing” with respect to statutory lan-
defendants knowingly threatened to engage in  guage. US. v. Cummiskey, C.A.Pa.1984,
the prohibited conduct and that they know- 728 F.2d 200.

§ 1514, Civil action to restrain harassment of a victim or witness

(@) (1) A United States district court, upon application of the attorney for
the Government, shall issue a temporary restraining order prohibiting
harassment of a victim or witness in a Federal criminal case if the court
finds, from specific facts shown by affidavit or by verified complaint, that
there are reasonable grounds to believe that harassment of an identified
victim or witness in a Federal criminal case exists or that such order is
necessary to prevent and restrain an offense under section 1512 of this title,
other than an offense consisting of misleading conduct, or under section
1513 of this title.

(2) (A) A temporary restraining order may be issued under this section
without written or oral notice to the adverse party or such party’s attorney
in a civil action under this section if the court finds, upon written
certification of facts by the attorney for the Government, that such notice
should not be required and that there is a reasonable probability that the
Government will prevail on the merits.

(B) A temporary restraining order issued without notice under this
section shall be endorsed with the date and hour of issuance and be filed
forthwith in the office of the clerk of the court issuing the order.

(C) A temporary restraining order issued under this section shall expire
at such time, not to exceed 10 days from issuance, as the court directs; the
court, for good cause shown before expiration of such order, may extend the
expiration date of the order for up to 10 days or for such longer period
agreed to by the adverse party.

(D) When a temporary restraining order is issued without notice, the
motion for a protective order shall be set down for hearing at the earliest
possible time and takes precedence over all matters except older matters of
the same character, and when such motion comes on for hearing, if the
attorney for the Government does not proceed with the application for a
protective order, the court shall dissolve the temporary restraining order.

(E) If on two days notice to the attorney for the Government or on such
shorter notice as the court may prescribe, the adverse party appears and
moves to dissolve or modify the temporary restraining order, the court shall
Proceed to hear and determine such motion as expeditiously as the ends of
Justice require.

_ (P A temporary restraining order shall set forth the reasons for the
ssuance of such order, be specific in terms, and describe in reasonable detail
(“}d not by reference to the complaint or other document) the act or acts
ng restrained.
213
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(b) (1) A United States district court, upon motion of the attorney for the
Government, shall issue a protective order prohibiting harassment of g
victim or witness in a Federal criminal case if the court, after a hearing,
finds by a preponderance of the evidence that harassment of an identifieq
victim or witness in a Federal criminal case exists or that such order g
necessary to prevent and restrain an offense under section 1512 of this title,
other than an offense consisting of misleading conduct, or under section
1513 of this title.

(2) At the hearing referred to in paragraph (1) of this subsection, any
adverse party named in the complaint shall have the right to present
evidence and cross-examine witnesses.

(3) A protective order shall set forth the reasons for the issuance of such
order, be specific in terms, describe in reasonable detail (and not by
reference to the complaint or other document) the act or acts being
restrained.

(4) The court shall set the duration of effect of the protective order for
such period as the court determines necessary to prevent harassment of the
victim or witness but in no case for a period in excess of three years from
the date of such order’s issuance. The attorney for the Government may, at
any time within ninety days before the expiration of such order, apply for a
new protective order under this section.

(¢) As used in this section— )

(1) the term ‘*‘harassment™ means a course of conduct directed at a
specific person that—
(A) causes substantial emotional distress in such person; and
(B) serves no legitimate purpose; and
(2) the term “course of conduct™ means a series of acts over a period
of time, however short, indicating a continuity of purpose.

(Added Pub.L. 97-291, § 4(a), Oct. 12, 1982, 96 Stat. 1250.)

Historical Note

Effective Date, Section effective Oct. 12, Legislative History. For legislative history
1982, see section %a) of Pub.L. 97-291 set and purpose of Pub.L. 97-291, see 1982 US.
out as an Effective Date note under section  Code Cong. and Adm. News, p. 2515,

1512 of this title.

West’s Federal Forms

Preliminary injunctions and temporary restraining orders, matters pertaining to, see § 5271 et
seq.

§ 1515. Definitions for certain provisions

As used in sections 1512 and 1513 of this title and in this section—
(1) the term “official proceeding” means—
(A) a proceeding before a judge or court of the United States, a
United States magistrate, a bankruptcy judge, or a Federal grand
Jury;
214
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(B) a proceeding before the Congress; or

(O) a proceeding before a Federal Government agency which is
authorized by law;

(2) the term “‘physical force” means physical action against another,
and includes confinement;
(3) the term “misleading conduct” means—

(A) knowingly making a false statement;

(B) intentionally omitting information from a statement and
thereby causing a portion of such statement to be misleading, or
intentionally concealing a material fact, and thereby creating a
false impression by such statement;

——~_(C) with intent to mislead, knowingly submitting or inviting
reliance on a writing or recording that is false, forged, altered, or
otherwise lacking in authenticity;

(D) with intent to mislead, knowingly submitting or inviting
reliance on a sample, specimen, map, photograph, boundary mark,
or other object that is misleading in a material respect; or

(E) knowingly using a trick, scheme, or device with intent to
mislead;

(4) the term “law enforcement officer” means an officer or employee
of the Federal Government, or a person authorized to act for or on
behalf of the Federal Government or serving the Federal Government
as an adviser or consultant— |

(A) authorized under law to engage in or supervise the preven-
tion, detection, investigation, or prosecution of an offense; or

(B) serving as a probation or pretnial services officer under this
title; and

(5) the term “bodily injury” means—
(A) a cut, abrasion, bruise, burn, or disfigurement,
(B) physical pain;
(O) iliness;

(D) impairment of the function of a bodily member, organ, or
mental faculty; or

(E) any other injury to the body, no matter how temporary.
(Added Pub.L. 97-291, § 4(a), Oct. 12, 1982, 96 Stat. 1252.)

Historical Note

Effective date. Section effective Oct. 12, Legislative History. For legislative history
1982, see section 9(a) of Pub.L. 97-291 set  and purpose of Pub.L. 97-291, see 1982 U.S.
out as an Effective Date note under section  Code Cong. and Adm. News, p. 2515.

1512 of this title.
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Mr. HOrN. My last question is this; What is your estimate? I
would say to the Border Patrol agent behind the screen: what are
your colleagues’ estimates, as to the number of illegals that come
over from the San Diego sector every night of the week? What is
your estimate?

Mr. BORDER PATROL AGENT. Weekly?

Mr. HogrN. No; I would say daily. I would like to deal with a
daily figure, if we could, on the average. Average it out.

Mr. BORDER PATROL AGENT. From my experience, I would aver-
age about 3,000 a day, and I can assure you from my own experi-
ence that all of them, all of them, get away.

Mr. HorN. I didn’t quite hear that. It is 3,000 a day that you es-
timate?

Mr. BORDER PATROL AGENT. Correct.

Mr. HORrN. That is in the San Diego sector.

Mr. BORDER PATROL AGENT. That is correct.

Mr. HoORN. For the record, would you identify what makes up the
San Diego sector.

Mr. BORDER PATROL AGENT. San Diego sector is from the Pacific
Ocean in Imperial Beach out as long as the Imperial County line
in the Boulevard area.

Mr. HORN. That is approximately how many miles?

Mr. BORDER PATROL AGENT. That is approximately 60 miles.

Mr. HORN. So for 60 miles we have 3,000 a day coming over.

Now how many did the Border Patrol interdict, detain, deter,
send back; whatever word you want to use?

Mr. BORDER PATROL AGENT. From my personal experience, prob-
ably 1in 5.

Mr. HORN. In other words, they have a 20-percent success ratio
here.

Mr. BORDER PATROL AGENT. That is correct.

Mr. HORN. That is about batting 100 or so or at least losing the
game. That can’t make any group as dedicated as many of the
agents are—that can’t make anybody very happy. So I take it your
testimony is now, you just have to sit there, by orders of someone,
at least the immediate supervisors in some cases, and have illegals
walk right by you. Is that what you understand the situation to be?

Mr. BORDER PATROL AGENT. That is correct, unless we are—un-
less changes are made right away, the Border Patrol is only post-
poning the downfall of California with massive illegal immigration.
The Border Patrol should be the spearhead in all aspects of immi-
gration law, not just a puppet or chess piece on a table at the direc-
tion of political whims that would like to move it.

Mr. HorN. Well, I agree with you, and I thank you both for com-
ing. But two of my colleagues might have questions here.

The gentleman, Mr. Hunter.

Mr. HUNTER. Thank you, Mr. Chairman, and, Mr. Chairman, let
me say I appreciate you holding this hearing. I think it has been
very good, and I know we have a lot more to come.

Let me ask the gentleman behind the screen about—you mention
about having aliens basically run right by you and you are told not
to arrest them. How far away is “right by you”? Can that be as
close as 25, 30 yards away, 40 yards, or what?
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Mr. BORDER PATROL AGENT. Depending on where you are sitting,
they can be right above your vehicle. I have had aliens use my ve-
hicle as a springboard, jump and go north, but because I was
placed at X, the supervisor does not want you to move, because by
doing so and catching those 20, 30, that just got away, that would
show that there is an increase in alien apprehension. By not catch-
ing the aliens——

Mr. HUNTER. What you are saying is, unless somebody runs right
into you, you can’t catch them, you are not to arrest them? This
is a tough concept to understand here.

Mr. BORDER PATROL AGENT. That is correct. I have witnessed
aliens, scores of them, run between me and a fellow agent who is
100 yards apart and run north. We are directed not to move and
go after them.

Mr. HUNTER. Let me ask you another question. We have about
1,700 Border Patrol agents now, approximately, in San Diego
County. In the last 4 years, we have added to the President’s re-
quest about 1,700 Border Patrolmen nationally, and most of the in-
crease Congress added have come to San Diego County.

In this bill we just passed a few days ago, we added—and I pre-
sume the President will sign—we have added about 400 agents to
his request of 700.

As I understand—and maybe Mr. Bonner can comment on this
too and the gentleman behind the screen—what we have done is,
we have had some shift to East County, and that is not deniable,
yet in East County you have almost no Border Patrol agents right
now; is that right?

Mr. BONNER. That is correct.

Mr. HUNTER. So we have an increase of some 400 agents. Would
it make sense to send a large portion of those 400 agents to East
County? They asked for 700. We gave them 1,100 in this bill. Does
it make sense to move those folks so that when people are shifted
to the east, there is somebody in the east waiting for them?

Mr. BONNER. In addition to shifting the resources, which I fully
support, I think the agents need to be free to do their job out there.
If you are just going to put 400 people on an X and tell them they
can’t catch someone, then why bother?

Mr. HUNTER. I think if you are going to put someone in a spot
and bronze them and they can’t move, that makes no sense at all.
I don’t understand how that is a policy of deterrence, because peo-
ple understand they will not move left or right and make an appre-
hension. Unless somebody runs into them physically, they are not
go‘iing to get caught. It probably doesn’t take too long to break the
code.

One last question to the gentlemen behind the screen.

Thank you for being here, and thank you for your courage and
your feeling that something has to be done.

Briefly, what do you think is a correct strategy with respect to
deterrence of illegal immigration in San Diego County? What do
you think we should do?

Mr. BORDER PATROL AGENT. First of all, there is no one answer,
there are 1,000 answers, but unfortunately the Border Patrol
doesn’t want to start with any of them.
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I think you must redirect the Border Patrol as the primary law
enforcement officer to go after the illegal immigration. We should
have our nose in any area of immigration, whether it is legal or il-
legal. We need to go after the employer vigorously and force the de-
ployment sanction laws that are on the books now. We need to go
after the document flaws and quickly deport all illegal aliens.

Mr. HUNTER. We need a lot more people, obviously.

Mr. BORDER PATROL AGENT. Yes, we need more agents, but we
have got to have the full support of Congress to enforce the laws.

Mr. HUNTER. Thank you, Mr. Chairman.

Mr. HORN. Mr. Cunningham had a question?

Mr. CUNNINGHAM. No. I would just like—I am going to have to
leave shortly into the second panel, and I would like to make a
statement, but I would also like—and I would call the gentleman
behind the screen, and, Mr. Bonner, [ would like to thank you. I
want you to know, we are going to do everything we can, every
Member up here, to give you and the rest of the Border Patrol the
assets you need, the equipment you need, and the appreciation you
deserve for a job that all of us, I think, have been down there in
the lines with you and walked through, including my staff. I don’t
know how you do it.

I don’t think, also, you have any concepts of the brutality of
where we work and the politics and how tough they can be. I think
even not knowing that, I think the courage that you and Serpico
has taken is exemplary.

I want you to notice that my reservations and Mr. Filner’s and
everybody up here, we are trying to find out how to solve this prob-
lem, but I think in the meantime we are going to work to give you
and the rest of the Border Patrol everything we can. We are going
to make it a priority. We are going to stick to it and not back down,
and God bless you.

Mr. BONNER. We appreciate your support.

Mr. BiLBRAY. I think it is interesting because the message you
have, don’t expect to solve all the problems just here on the border,
we need to enforce our law on U.S. soil, but we also have to do a
whole lot of other things like cracking down on document forgery,
get down on employers, stopping giving social benefits to people
who have run across illegally.

I would just like to—I don’t know if you guys had a chance to
look at the reform bill that is going to be placed before the Presi-
dent, but a lot of things that agents tell me—when you guys sto
me down in Tijuana Valley and I think I am going to be frisked,
instead, they say, “Congressman, we need you to know this.” A lot
of that has been included, so we can start winning the war every-
where, not just expecting you guys to play a cat and mouse game.

My question, though, is, I was first elected in 1976, and I am sit-
ting in these chambers where I first served as a councilman at 25,
and I remember for the last 20 years that Carter, Reagan—across
the board—Bush, there was always a tradition, Democrat or Re-
publican, that you took the numbers, whatever they were, and then
you announced victory. If the numbers were down for apprehen-
sions, you would announce, “See, we are deterring them and they
are not coming across, so we are not catching them, and thus we
are winning.”
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Even if the numbers were up, the administration would take the
numbers and say, “See, we are catching more of them and sending
them back so we are winning.”

It is almost like Vietnam. Whatever the numbers were, you
would always announce that the numbers prove you win. I just
don’t understand why this administration or any administration
would change the policy from what has historically been, “Don’t
cook the numbers, just cook the conclusion from the numbers.”

Why would you—do you have any insight at all why there would
be pressure or an assumption made now under this new adminis-
tration that the bottom line is not your assumption that you make
from the numbers but we need numbers to justify the finished
product rather than doing just historically what has been done,
take the numbers and declare victory?

Mr. BONNER. I think it can be traced to Operation Hold The Line
in El Paso. The Commissioner from the INS, from what I have
been led to believe, told Congress that particular results could be
achieved in San Diego where they saw a 70-percent decline in ap-
prehensions in El Paso and it just wasn’t happening over here.

b Mr. BILBRAY. They had set a standard they would have to live
y.

Thank you very much.

Mr. HORN. We thank you, both our witnesses: The Border Patrol
agent for the courage to come here and share your experiences with
us, and Mr. Bonner who speaks on behalf of agents and members
of the Border Patrol throughout the Nation. We are particularly
grateful to you.

And may I say, if there is the slightest bit of intimidation of ei-
ther of these witnesses or any other that appear today, I would like
to be contacted, and I can assure you, we will be back, as I think
we will be back anyhow, and work our way up the hierarchy and
find out who is telling the truth and who isn’t.

SohI am most grateful to you for your testimony. Thank you very
muc

Mr. BONNER. Thank you.

Mr. HORN. Our next panel is Gus de la Vina, western regional
director, Immigration and Naturalization Service; Mr. Johnny Wil-
liams, the chief of the San Diego Border Patrol sector; and Mr.
Alan Bersin, the U.S. attorney for the southern district of Califor-
nia.

Gentlemen, if you would stand and raise your right hand.

[Witnesses sworn.]

Mr. HORN. The clerk will note that all four witnesses have af-
firmed. I don’t have on my list—] have Mr. de la Vina, Mr. Wil-
liams, Mr. Bersin. Who eise have we got here?

Mr. REED. We have an add-on here. My name is Mark Reed.

Mr. HoRN. You had been canceled. We thought you weren’t com-
ing. That is fine. You are on the list.

Mr. REED. Pleasure to be here.

Mr. HORN. Glad you could made it.

The first witness is Mr. Gus de la Vina, the western regional di-
rector of the Immigration and Naturalization Service.

Mr. de la Vina, proceed.

Mr. CUNNINGHAM. Mr. Chairman.
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Mr. HoRN. Did you want to make a statement? You have a time
question, don't you.

Mr. CUNNINGHAM. I have a time constraint. I would like to make
just a short statement, if I could.

Mr. HORN. Please do.

Mr. CUNNINGHAM. First of all, I would like to restate, as I stated
before, I have known Gus de la Vina and Johnny Williams for a
long time, and I consider them personal friends, and I know that
all of us up here have traveled down in the weeds and watched it
come from a very infant program and the efforts that you put into
this.

I think you also know that what we are looking at is very dis-
turbing, and none of the witnesses have implicated either of the
gentlemen, and they stand behind this, as I am glad they did.

I would like to speak, I think, primarily—and this has not that
much to do with what we are talking about other than I think we
are talking about politics sometimes, making an appearance in an
election year. The statement I would like to make is my total—and
I can’t express any more difficult or harsher sense of my dismay
that the administration would still consider taking illegal felons
and placing them out at the Naval Air Station Miramar, that
under warning, both verbally and in writing, from myself and other
colleagues that, after being and spending years on the border, we
made a statement to what we had seen about illegals—and these
weren’t even the violent offenders or felons—about them flooding,
burning, doing everything they could to disrupt.

And if you take a look, we had concerns about the number of
visitors, that a national security base would be shut down, the con-
stituents in my district in San Diego would be placed at risk be-
cause of emergency vehicles, ambulances, doctors, SWAT teams,
law enforcement that would be pulled away from their normal jobs
if these felons were put at NAS Miramar, and that is in the same
proximity as schoolchildren and daycare centers and on a national
and classified base, we were putting felons. That would decrease
the training involved.

And we were assured that DOJ would totally take charge, it
would be a totally separate effort, and literally a week or two after
they were put there, they pushed down the—damaged the place.

I think it was reported in the newspaper, almost $1% million in
medical expenditures for illegals. They even had to induce comas
to save their lives. And they are considering putting them back,
and you will shut down a national security base, you will diminish
national security and shut down training in an effort—in a political
year, I tell you, it is beyond me to understand the stupidity of such
a move.

With that, I have to go.

Mr. BiLBRAY. What do you really think about it?

Mr. HORN. I am just curious, do any of the gentleman in front
of us have anything to do with that, and, if so, would they like to
respond?
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STATEMENTS OF ALAN BERSIN, U.S. ATTORNEY FOR THE
SOUTHERN DISTRICT OF CALIFORNIA; JOHNNY WILLIAMS,
CHIEF, SAN DIEGO BORDER PATROL SECTOR; GUS DE 1A
VINA, WESTERN REGIONAL DIRECTOR, IMMIGRATION AND
NATURALIZATION SERVICE; AND MARK K. REED, SAN DIEGO
DISTRICT DIRECTOR, IMMIGRATION AND NATURALIZATION
SERVICE

Mr. BERSIN. Thank you, Congressman.

I am Alan Bersin, the U.S. attorney, and I appreciate it, because
the Congressman and I haven’t been able to find an opportunity to
discuss this.

The fact of the matter is, since January 1995, we have incarcer-
ated, prosecuted, and sent away for anywhere from 15 months to
2 years, 2,000 criminal aliens. That is according to Sheriff
Collander. Chief Sanders and Paul Finks, the district attorney, had
a material impact on what is a remarkable crime reduction rate
here in San Diego, nearly 30 percent—30 percent—reduction in
crime rate in part, and material part, attributed by the county’s
chief law-enforcement officers to the incarceration and removal
from the streets of our community of these criminal aliens.

The fact of the matter is, San Diego has a shortage of detention
space. As a result of the prosecution policies and work of the Bor-
der Patrol, the INS, and Customs in this district, the number of
pretrial prisoners has increased 82 percent in the last 3 years. I
submit to you, Mr. Chairman, and respectfully, Congressman, that
we must have additional detention space in this district which is
required by the district court, that we have looked at every conceiv-
able alternative to the Miramar base—we did so before requesting
that space—and that it is essential to the continued policies of im-
migration control.

We have entered into with the county a historic agreement be-
tween the Federal Government and the county that will, by No-
vember 1997, provide for the addition of up to 1,000 additional
beds, detention beds, in San Diego County. So the issue is, what
do we do in the interim? If the Congressman has an alternative to
Miramar, I say please let us know it. Please let us know it, and
we will work with you in order to implement it.

There are constraints that have led us to Miramar. The disturb-
ance was tragic. There has been a report by the Justice Depart-
ment and by the Pentagon which explores this, and I think with
all due respect to the Congressman, the conclusion has been that
there was no threat at any time presented during that riot to the
national security, to the naval base, or to the surrounding commu-
nities. '

What we have here, with all due respect, is a “not in my back-
yard” situation, a situation that says we want this border secure,
we want these felons taken off the streets, but you can’t put them
in my backyard.

Mr. Chairman, with all due respect, this is an issue for Ameri-
cans, not Democrats and Republicans. We all must bear our share
of the burdens. In the same way Imperial Beach bore this burden
for 40 years as we neglected the border, and the traffic now is out
in East County, there will be a burden in East County until we
deal with the challenges out there. But we must all come together
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as a people and recognize that the burdens will be allocated, some-
one must bear the burdens, we cannot make them disappear.

For the 18 months that we need until this county has sufficient
deterrent detention space, for the next 25 to 40 years, I submit to
you that recognizing the risks, recognizing the difficulties that re-
turning to Miramar is a prudent thing, it is supported not only by
the Union Tribune, editorially speaking, but by a letter of 36 law
enforcement leaders. Every single police chief, every single prosecu-
tor, every single Federal agency head in this county has written to
Secretary Dalton and Attorney General Reno asking, for a period
of 18 months, we be permitted to take criminal felons off the
streets.

Thank you for the opportunity to respond.

[The prepared statement of Mr. Bersin follows:]
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TESTIMONY OF ALAN D. BERSIN
UNITED STATES ATTORNEY
SOUTHERN DISTRICT OF CALIFORNIA
ATTORNEY GENERAL SOUTHWEST BORDER REPRESENTATIVE

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to appear before you today to address
the impact of Operation Gatekeeper along the California/Mexico Border.

OVERVIEW:

Geography shapes destiny in many respects. The Southern District
of california is an area where federal crime traditionally has been
"porder-driven”. San Diego and Tijuana, taken together, constitute the
largest binational metropolis in the world. Sixty per cent of the cross-
border population along the entire 2,000 mile United States/Mexico
border lives in, or adjacent to, the Southern District of california.
This includes Californians north of the border and Baja Californians on
the Mexican side.

Years of neglect had left the region open to violent crime, drug
trafficking, and illegal immigration. We lacked sufficient resources to
fight crime; the Immigration and Naturalization Service (INS) lacked the
personnel and equipment to enforce effectively our Nation’'s immigration
laws; and federal prosecutors lacked the tools necessary to ensure swift
and certain punishment for those who defied our laws.

Historically, this part of the border has been the most heavily
travelled route into the U.S. for illegal aliens. One 14-mile stretch,
beginning at Imperial Beach, accounted for 40% of all apprehensions of
undocumented aliens along the entire Southwest Border.

In response to these staggering statistics, the Justice Department

in 1994 embarked on Operation Gatekeeper, a comprehensive plan to
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restore the rule of law to the California/Baja-California border. The
Operation has had three separate but interrelated phases with the later
phases necessitated by the success of the earlier ones. Thus,
Gatekeeper Phase I focused on the key 14 mile stretch, and increased by
more than 400, the number of Border Patrol agents in that area, along
with new equipment and technology.

As a result of this effort, the migratory pattern for illegal
entrants changed in two respects. First, it moved the traffic eastwarad
to a more rural, rugged and sparsely populated area of the county.
Second, a substantial number of illegal entrants, deterred by the
enhanced enforcement of Gatekeeper between the ports, sought to enter
the country illegally through the ports of entry, by making false
declarations of citizenship and/or presenting fraudulent and counterfeit
documents for inspection. During the second half of 1995 as many as 200
of these cases per day were encountered at the San Ysidro Port of Entry
alone.

Gatekeeper Phase II was designed to deal with this problem by
shoring up enforcement efforts at the ports themselves. This has been
accomplished by detailing additional inspectors to the San Ysidro Port
of Entry and opening a "Port Court" to handle expeditiously
administrative hearings for those apprehended when attempting to enter
with false documents or through oral misrepresentations. Gatekeeper
Phase III mirrors Gatekeeper Phase I, but in a new location. It focuses
deployment of personnel and resources into the East County in response

to the new migratory patterns.
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In conjunction with Operation Gatekeeper, the Southern District of
California has implemented a number of prosecutorial changes that have
focused on the prosecution of criminal aliens, shifted the caseload from
misdemeanors to felonies, and increased dramatically the number of
prosecutions, in part by coordinating prosecutorial strategy with the
local District Attorney for the first time in San Diego history.

The impact of Operation Gatekeeper and the new prosecutorial
strategies is evident. While much remains to be accomplished, progress
is clear and successes are many:

. Crime has decreased substantially by approximately 30% in the last
four years. According to FBI statistics, San Diego, the fifth
largest city in the nation, now ranks 70th of the top 75 cities in

terms of crime rate.

U Illegal alien traffic has shifted to areas where the U.S. Border
Patrol has the tactical advantage to effect apprehensions.

U Since July 1995, assisted by the creation of the San Diego Port
Court, more than 12,000 fraudulent document users caught at the
ports of entry have been detained, excluded and now face felony
prosecution if they return to our country.

. Felony drug prosecutions nearly doubled in 1995 from prior year.
Narcotics seizures at the Ports of Entry have tripled since 1990.

. Alien smuggling indictments increased by nearly 200% in 1995 from
prior year, and appear to be trebling again in 1996.

. Since January 1995, nearly 2,000 criminal aliens convicted of
serious felonies have been prosecuted for re-entering the country
after having been previously deported -- more than were prosecuted
during the entire 10 year period from 1985 through 1994.

. In the first 10 months of fiscal year 1996, INS removed more than
10,000 criminal aliens from California.

. More than $63.96 million was distributed in fiscal year 1995 to
reimburse California for the cost of incarcerating illegal
aliens.
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CRIME RATES HAVE DROPPED DRAMATICALLY IN SAN DIEGO COUNTY

Between 1991 and 1995, overall crime in San Diego County has
decreased 28%, with violent crime down by 21% and property crime down by
30%. The victimization rate, that is the odds of becoming a victim,
have also fallen dramatically. For homicide, they are down 33%, for
rape down 29%, robbery down 34%, aggravated assault down 11%,
residential burglary down 31% and vehicle theft down 33%.

Much of the decrease has been within the last two years, ji.e,,
during the time that Gatekeeper and the new prosecutorial strategies
have been in operation. 1In the year immediately following the enactment
of Gatekeeper, overall crime decreased 14%, violent crime declined 11%
and property crime declined 14%. While the decrease is due to a variety
of factors, the impact of Gatekeeper and our prosecutorial approach is
acknowledged in San Diego as having made a significant and material
contribution to the outcome.

A MODEL FOR EFFECTIVE PROSECUTION STRATEGIES AND FEDERAL-STATE-LOCAL LAW
ENFORCEMENT COOPERATION

1. Immiqration Cases
a. Criminal Aljens

Operation Gatekeeper provided not only the manpower to apprehend
more undocumented aliens entering the country illegally, but also the
technology to identify those aliens with much greater precision than we
ever had in the past. Previously, the INS was operating without the
technology and equipment essential to perform effectively. As a result,
aliens apprehended would simply give false names, and unless the
apprehending agent was able to establish the true identity -- either
through fortuitous recognition from a past arrest, or tedious

4



51

fingerprint comparison -- there was little likelihood of finding out
whether the alien posed a serious threat to the community in terms of
public safety.

The first phase of Gatekeeper brought with it the 'IDENT’ system --
advanced technology that registers fingerprints and takes photographs of
every alien arrested. It enables agents to determine expeditiously the
criminal history of the detainee. Working with the IN5S and Border
Patrol, we were able to revamp entirely our prosecutorial strategy as a
result of the information now available to federal authorities charged
with border control.

Given the more than 10,000 illegal entrants apprehended in our
District every week, it has never been possible to prosecute criminally
each and every one. 1In the past, most of those prosecuted (and it was
only a minuscule proportion of those apprehended)} were charged with the
misdemeanor crime of illegal entry. They would be sentenced, if at all,
to a few days or weeks in custody -- an insufficient period of time to
deter them from reentering again. More importantly, we were unable to
make meaningful distinctions between those we prosecuted and those who
had been simply returned to their home country.

That has all changed since the deployment of the IDENT system. The
criminal history information now at our command allows us to target for
prosecution those whose criminal histories (of violence, drug
trafficking and the like) indicate that they pose the most serious
threat to our communities. These aliens are prosecuted for the felony
crime of illegal entry after deportation and are incarcerated for

periods of time (at least 15 months and generally for two years)
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substantially more significant than they had been given under the
misdemeanor prosecution progran.

In calendar year 1995 our office prosecuted 1,334 such cases --
almost an eightfold increase over the number we prosecuted in 1992 and
more than had been prosecuted in the previous ten years combined. Each
of these defendants is deported immediately upon completion of his or
her sentence. So too are thousands of state inmates who we now
routinely process for deportation at the completion of their state
custody. The combination of our federal prosecution and deportations
plus deportation of state inmates has rid california of approximately
10,000 criminal aliens in Fiscal Year 1996 alone.

b. Alien Smuggling

A separate category of prosecutions enhanced by Operation
Gatekeeper has been alien smuggling. Because it has become increasingly
difficult to penetrate the border, aliens have had to rely ever more
heavily on alien smugglers. Indeed, an ironic testament to the success
of Gatekeeper has been that the price charged by these smugglers has
generally trebled since the program went into effect. This is due to
the fact that the migrants seeking to enter California illegally face
many more impediments in their efforts to cross into the country. No
longer can they presume that their effort will be successful.

Because it is now so much more difficult to enter, smugglers have
taken increasing risks with their cargo. We see many more cases of high
speed flight from law enforcement and many more instances of aliens
hidden in frighteningly tiny compartments that endanger their lives.

The aliens themselves are thus victimized by the smugglers and, to the
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extent that there are high speed chases, the public at large is also
placed in jeopardy. More than 25 people have died in 1996, directly or
indirectly at the hands of smugglers.

In response to this intolerable situation, we have increased our
prosecution of alien smugglers dramatically. We more than trebled the
number of felony alien smuggling prosecutions in 1995 (from 24 to 75)
and in the first six months of 1996 we filed 120 such cases. We are
working with the Department of Justice to stiffen the penalties meted
out to smugglers inasmuch as the sanctions available currently under the
Sentencing Guidelines are unsatisfactory from the standpoints of both
punishment and deterrence.

2. Narcotics

a. Prosecutions

In order to be able to focus more effectively on those cases that
call particularly for federal intervention (immigration cases and large
drug conspiracies that require federal resources, e.g., wiretaps and
grand jury investigations), we have for the first time coordinated our
prosecutorial strategy in full concert with the local District Attorney.

Historically, the District Attorney in San Diego had declined for
prosecution all border drug cases. Those were viewed, simply because
they had a border genesis, as the federal government's responsibility.
As a result of the volume of these cases, the U.S. Attorney's Office was
forced to treat many of them as misdemeanor possession charges.
Magistrates in this district, having seen so many of these cases over
the years, had reduced the misdemeanor sanction to the point where the

deterrent impact was minimal. The Metropolitan Correctional Center in
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San Diego was a revolving door for people who were spending 20, 40, 60
days 1n federal custody. We were expending enormous resources on
incarceration without enhancing deterrent impact.

In 1994, for the first time in San Diego's history, the District
Attorney agreed to prosecute all border drug cases with a San Diego
nexus e.g., if the drugs were destined for San Diego, the defendant
resided in the District or the car had a San Diego registration. Over
2,000 such cases have been referred to the District Attorney under this
agreement. Many of these cases involve a lesser quantity of drugs --
the type case that had formerly been prosecuted as misdemeanors in
federal court. The state however prosecutes all the cases as felonies
followed by deportation as discussed above.

This program serves a variety of purposes. First, it frees the
federal government to pursue the cases that demand federal resources.
As a result, we have been able to pursue a variety of complex
prosecutions which have made significant headway in our pursuit of those
ultimately responsible for inundating the country with drugs. For
example, in Operation Green Ice II, more than 200 agents arrested
suspects in a worldwide drug and money laundering network investigation
coordinated by the DEA and the U.S. Attorney's Office for the Southern
District. We have also indicted this past year twenty-two members of
the Joaquin Guzman-Loera drug trafficking organization, including
Guzman-Loera himself (currently in Mexican custody in connection with
the killing of Cardinal Posadas Ocampo in Mexico).

In addition to freeing federal resources for complex prosecutions,

the District Attorney's prosecution of border drug cases serves another
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vital purpose: as a result of the felony record and deportation, the
alien prosecuted by the District Attorney is poised to be prosecuted by
the federal government as a criminal alien should (s)he reenter the
country illegally after that deportation. Thus, the drug referral
program is intimately tied into Gatekeeper, since we will be able to
identify positively any returning state felon who is apprehended after
entry.

b. Administrative Sanctions

Gatekeeper has also made possible administrative sanctions with
teeth that would not have been viable previously. In a significant
number of our border bust cases, there is no evidence of criminal
intent. The driver of a vehicle containing drugs is often not the
registered owner of the vehicle and, when the drugs are placed in a
well-concealed hidden compartment, (s)he can persuasively claim (s)he
was unaware they were present. This claim of innocence is bolstered if,
as is often the case, the driver showed no signs of nervousness when
stopped. These cases, referred to as "cold border busts" were difficult
to prove.

A review of the conviction rate showed that the jury returned a
guilty verdict in fewer than 50% of the cases. Even when there was a
conviction, the sentences imposed by the courts were minimal and the
deterrence value was insignificant. We found that the recidivism rate
for these "drug mules" was low since the smugglers had an almost
inexhaustible supply of potential couriers among the impoverished

population south of the border.
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The alternative we developed, in conjunction with INS and U.S.
Customs Service, was to defer prosecution in favor of administrative
sanctions in those cases meeting all of the following criteria: (1)
proof of knowledge and criminal intent is lacking, (2) the defendant is
not a U.S. citizen; (3) the defendant has no criminal record; (4) (s)he
has little or no information about organized drug smuggling; and (5) the
case involves less than 125 pounds of marijuana.

If an Assistant U.S. Attorney concurs with the arresting agent that
all these criteria are present, the case is deferred to the INS for
administrative sanction. At the time of this deferral, the alien's
immigration card is confiscated, (s)he is detained in custody or ejected
from the country, and after a hearing can be formally excluded. The
sure and swift loss of the immigration card -- generally a green card --
has proven to be a more significant deterrent than the previous policy
of criminal prosecution, with the likely outcome of an acquittal.
Moreover, once a person has been excluded under this program, (s)he
faces prosecution on both the original smuggling and any succeeding
offense if (s)he enters illegally within the next five years.

Because Gatekeeper, with its IDENT capability, gives us the
confidence that we will be able to identify recidivists, the
administrative sanction option is effective and much less costly than
the prior effort at criminal prosecution. In 1995, 636 drug cases were
deferred for administrative sanction; at the current rate we project 864

such cases this year.

10
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C. Future Developments
a. Vehicle Apprehensjons

Because of the danger brought about by the increasing number of
high speed flight cases, discussed earlier, the need for an alternative
means to incapacitate fleeing vehicles is ever more pressing. To date,
law enforcement agencies at the ports have relied primarily on
mechanical equipment such as spikes, strips or other puncture mechanisms
to slow down a car. However, there exists "“car stopper" technology
which would be significantly more effective. One method in prototype
sends an electrical charge to the fleeing vehicle's engine and disables
an inexpensive, yet critical component which causes the vehicle to coast
to a safe and controlled stop. The safety features of such a system are
enormous: the public, the driver, and the passengers are all spared the
horror of a high speed crash.

Plans have been made to have this technology tested against a
variety of vehicles at different speeds. As many as ten technology
companies will participate in this $500,000 effort, Jjointly funded by
the Office of Science and Technology of the NIJ, the research and
development arm of the Department of Justice (DOJ), and the Department
of the Army. The Army Research Laboratory in Adelphi, Maryland will
begin testing the “car stoppers” by September and expects to complete
the evaluation in nine months. Based on the findings, a recommendation
will be made for future testing and implementation.

b. Wireless Radio
As is evident from much of the discussion above, law enforcement at

the border involves a variety of federal and local agents and law

11
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enforcement officers, including INS, Customs, Border Patrol, DEA,
sheriff's deputies, and police. Incredibly, there is no
interoperability among these groups; each uses separate radio
frequencies which do not allow communications between different
agencies. The overlapping work, missed opportunities, and confusion
caused by this is self-evident.

In a four month test project, the federal government will evaluate
wireless radio network that will permit federal, state and local law
enforcement officers to communicate regardless of their different radio
frequencies or transmission modes. Over 12 agencies have volunteered to
be connected through a computerized central radio dispatching system
housed and staffed by the Navy Public Works Center. Testing begins this
week and will evaluate the capability for multiple law enforcement
officers from various agencies to speak directly from field locations
and improve on-site response coordination. Funding for the $125,000
test project was provided by the Counternarcotic Technology Assessment
Center (CTAC), a division of the Office of National Drug Control Policy
(ONDCP) .

The Border Research Technology Center, {BRTC) designed to
encourage the conversion of defense technologies into programs with law
enforcement purposes, coordinated and identified funding sources for
both the car stopper and wireless technologies. Established jointly in
1995 by the DOJ, ONDCP and Treasury Department, the BRTC serves as a
focal point to drive the design, development, manufacture and
acquisition of specialized law enforcement technologies. Chaired by the

U.S. Attorney, the BRTC coordinates the skills of scientists and
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engineers from the academic community, as well as public and private
sector to address the needs of law enforcement professionals operatingr
on the Southwest Border.
CONCLUSION

While law enforcement at the border remains a significantly
difficult task and the problems attendant to a legacy of neglect
continue to present serious challenges, enormous strides have been made
in the past two years. Much of this progress is directly attributable
to Operation Gatekeeper. The coordination of our prosecutions with the
policy initiatives implicit in Gatekeeper have contributed much to
moving us in the right direction to end the era of a lawless border
between the United States and Mexico. This remains a work in process,
however, which requires the continued commitment and support of the
American people and their representatives in the Congress of the United

States.
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Mr. CUNNINGHAM. First of all, I submitted in writing to Janet
Reno three different proposals. I have yet to receive a single reply.
Next, when you say there was no damage or threat, first of all, it
was supposed to be 100 percent DOJ. Ninety percent of the riot
was handled by military because you did not have enough people
in place to handle the situation.

Second, you pulled valuable fire equipment off the runways and
you diverted military aircraft, risking those pilots and costing
training and taxpayer dollars. You shut down an entire national se-
curity base, and DOJ management was not sufficient to handle the
problem.

If you put them back there, you are going to have the same prob-
lem, and I tell you three gentlemen that totally disagree with the
Union Tribune and your law enforcement. That is General Krulak,
Admiral Boorda, when he was alive, and Jay Johnson, who is
now—who is now the——

Mr. HORN. Chief of Naval Operations.

Mr. CUNNINGHAM. Chief of Naval Operations. Thank you.

Mr. HoRrN. Do you want the last word? I can go all night.

Mr. BERSIN. There is a fourth person I respect equally, Congress-
man Duke Cunningham.

Mr. CUNNINGHAM. Thank you.

Mr. HUNTER. See you, Dukester.

Mr. HogrN. Getting back to Mr. de la Vina, the western regional
director, Immigration and Naturalization Service.

Mr. DE LA VINA. Thank you, Mr. Chairman, gentlemen.

I have been in the INS for almost 27 years; 25 of those years
were spent in the U.S. Border Patrol; the last year and a half I
have been the director for the western region, which covers seven
States. I was the chief patrol agent, the San Diego Border Patrol
sector, in 1990—from 1990 to 1995. Prior to that, I was the deputy
chief patrol agent of the El Paso Border Patrol sector in Texas—
these were the two hot spots along the southwest border between
both locations—and spent about 10 years between El Paso and San
Diego.

I have submitted my written document. I will just give you a
brief overview as to what I know and to answer any questions.

Mr. HoORN. I might say, all the documents that you have submit-
ted, all witnesses, are automatically put in the record right after
we introduce you.

Mr. DE LA VINA. I arrived in San Diego July 19, 1990, and at
that point San Diego was known as the most heavily trafficked
area for aliens in the United States. I lived in El Paso at the time.
We were the second larger sector, and there was some reluctance
about coming to San Diego.

Mr. HORN. You didn’t regard this as a promotion?

Mr. DE LA VINA. No. It was the same grade, same pay.

Two days after my arrival in San Diego, I got the reports, and
I saw some of the area, and I was absolutely shocked. We had ille-
gal aliens all over the place. The concentration of illegal areas were
in the Imperial Beach area, the zone we are basically in right now.

After my second day, they had arranged a press conference, and
it was in Imperial Beach. It was on one of the hillsides, and I re-
member as clear as a bell that as I was going up the hill, I notice
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on the hilltop a mass of people. I am talking about a mass of 200
of them. And I remember turning to the public information officer
and asking him, “I didn’t think there would be that many press in
the whole United States,” and he says—“they are all coming here
to listen to what I have got to say?” He turned to me. He didn’t
know how to say it. “No, Chief, those aren’t the press. That is not
the press, those are illegal aliens. I guess they want to know what
you have got to say.” We had illegal aliens all over the hillsides.
It was just an incredible scenario out there.

I think that all three Congressmen know what the scenario was
back then. We were overrun, completely and totally. Our apprehen-
sion rates were running anywhere from 2,500 to 3,000 on a daily
basis. People were camping on the United States gide. There was
no delineation of the border. There wasn’t a fence; there were rem-
nants of fences. People were all over the place. I had a terrific chal-
lenge, in my mind, as to how I am going to control this portion of
the border; this is literally incredible.

There was very little support. At that point, we had 900 agents.
The majority of the traffic was located within that 6 miles of Impe-
rial Beach area. We were getting calls on a daily basis, nightly,
hourly basis, of people running through their neighborhoods. All
kinds of violence was occurring. We had bandit activity; we had
deaths; we had homicides; we had assaults, rapes. It was com-
pletely out of control.

I had very few resources at the time. What I wanted to do back
then—and it has been my strategy—was to try to maintain control
of the Imperial Beach area. The Imperial Beach area was the clos-
est location from the border to the city.

The window of time between the border and the community in
some instances was just seconds at the port of entry. It was a run,
skip, 100-yard dash, and they were in the city. It was a very dif-
ficult area to control.

Our first project was to try to delineate the border, and, with a
lot of help from Congressman Hunter, we came up and decided on
a fence. We needed to at least bring some order and let us know
that this is the United States and this was Mexico. It was a huge
project.

The other aspect was to reduce the violence and the death that
was occurring on this border, and the third was to bring control to
that section. We have 14 miles basically of heavy activity. The ma-
Ji;)rit)il of the activity was occurring right here in the Imperial

each.

The first thing was to try to get resources. They were not forth-
coming. The biggest help we would receive back then was through
military support mode and building sensors to help us in obtaining
material which helped us tremendously.

Throughout the years, 1 kept asking for additional resources,
more technology, more support personnel. Our technology basically
consisted of copies and a pen. We had no night scopes. It was lim-
ited in a technological area as far as sensors and night scopes
there. It was a lot of work by a lot of people to get us the equip-
ment.

The thing that was basically lacking was officers. We didn’t have
the officers. I came up with a plan. I was—my plan didn’t have a
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name back them, but from a military standpoint, we had a very
heavily impacted area, was to control that area and shift the traffic
away from the area that was the lure. The lure was the shortness
of time between the border and the city. We wanted to open that
gap and shift the traffic to the east where we would have a better
opportunity.

The 14 miles divided into three basic areas—Imperial Beach,
Chula Vista, and the Brownfield area. Our idea was to shift them
to the Chula Vista area, away from the city, give us an opportunity
for better control and a bigger gap of time for us to properly do our
operations. But these were things that we were looking at. We
tried that strategy in Imperial Beach and brought resources.

On March 2, 1992, I believe, I shut down just about every station
that 1 had other than Imperial Beach, concentrated all our re-
sources on one particular area. That night, within a 24-hour period
we arrested over 4,200 illegal aliens, within a 24-hour period, and
our whole system went down. We couldn’t move or shift people. We
had over 4,000 people. We on an average basis were arresting from
2,500 to 3,000 on a daily basis.

All T had to do was walk down to the freeway or drive the free-
way on I-5, and even though we were arresting close to 8,000 or
10,000 on that border, we were counting over 1,000 to 1,200 people
on a daily basis walking the freeway which is right next to the Im-
perial Beach area. It was a sad scenario, I know, and I needed the
resources to effect that shift.

I designed the Operation Gatekeeper back in 1993. In 1993, I re-
quested additional resources. I needed more officers. I needed tech-
nology, I needed equipment, and I needed support positions. We—
I went to Washington, made the proposal. We had at that point the
OK that we would be receiving additional resources.

The plan was very basic. The plan was to shift—get your re-
sources, get the technology, get the equipment, control the Imperial
Beach area, make your shift in locations as indicated by me that
would give us better access to conduct their operations.

We commenced Operation Gatekeeper basically in 1994. We had
the first part of the resources that had arrived. And it was like that
night and day for us. We didn’t have the vehicles, we didn't have
the technology, we had no support positions, we had no infrared
equipment, no technology. We received a lot of equipment.

When I take a look at 1996 and compare it to 1992, 1993, 1994,
we had basically nothing. It was like night and day. Back then we
had 900 agents; now San Diego sector has close to 1,800.

These are some facts that—basically three major facts that have
occurred since I have left, in a manner of speaking. One, we re-
ceived the resources, from 900 to 1,800 agents. The second fact that
is irrefutable is that we received technology where we had none.
We now have a fingerprint system that is automated; we have tech-
nology; we have automated computers; we have additional sensors;
we have an array of infrared equipment. I receive a great deal of
technology. The third fact that is prevalent and can be easily prov-
en just by taking a look at it was that we did bring control to the
Imperial Beach area.

The Imperial Beach area was our focus. The shift was to the
east. We were apprehending close to 800 illegal aliens on a nightly
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basis. That has now been reduced to anywhere from 100 to maybe
300. That is very significant to us. I know that is working in the
aspect that my gauge back then, without the proof, in a manner
of speaking, is that we have a series of checkpoints in Temecula
and one in San Clemente. We were getting hammered on the line,
and our checkpoints couldn’t keep up with them. I would visually
count them.

We had highway counts on a highway where I had an officer pa-
trol that Interstate 5 from Imperial Beach down to the port of
entry and what we call the highway count, and we would actually
count the “got-aways,” and that would range anywhere from 400 to
1,000 almost on a daily basis. We couldn’t arrest them. I didn't
have the resources. They were walking right through us. We would
sit there. We couldn’t get to them. They were in the median of the
freeway. There was no way we could keep up with that type of ac-
tivity.

These three things did occur. We received additional technology
and resources, and we initiated control of the Imperial Beach area,
which meant that the shift did occur. First, it occurred to the
Chula Vista area. We applied the same type of strategy. That shift-
ed to the Brownfield area, and now it is concentrated in East Coun-
ty. A lot of that traffic is concentrated there. This has given us the
greatest opportunity, our best window of maneuverability and oper-
ations to control that.

Unfortunately, it has taken some time. We are moving in the di-
rection of East County and initiated several operations. We are
looking at one right now that is called Operation Spring Plant that
has called for additional resources to the East County, and we are
working on it right now.

I guess I am trying to say I designed this plan. It was difficult
back in the early days. We had very little support—hardly any sup-
port. I want to thank Congressman Hunter because he was right
in there, as well as back then you weren’t a Congressman, but you
were supportive, as well as Mr. Bilbray.

But we had some heavy, heavy battles to do. Qur mission was
to bring order to the city, to the Imperial Beach area. That has
been accomplished. That is to mention we reduced violence and the
murders and rapes and deaths. All of that has gone. My invitation
is to take a look at it. The proof is in the pudding. Anyone in Impe-
rial Beach who has lived through this can see the radical dif-
ference, and they won’t be able to see in the East County once we
move in there full time.

{The prepared statement of Mr. de la Vina follows:]



64

Mr. Chairman and Members of the Subcommittee, I am pleased to be here to
testify concerning Operation Gatekeeper and the overall efforts of the Immigration and
Naturalization Service (INS) to secure the Southwest border against illegal immigration
and smuggling. I am accompanied by Johnny Williams, Chief Patrol Agent for the San
Diego Border Patrol Sector, and Mark Reed, District Director for the San Diego District

Office.

The Clinton Administration and Congress have made control of illegal
immigration a top priority and have worked to provide INS with the resources
necessary for an enforcement strategy that will make a difference quickly and sustain
itself over time--a solid strategy that will restore the rule of law to the Southwest
border. The goal is clear: a border that deters illegal immigration, alien smuggling, and
drug trafficking and facilitates legal immigration. We appreciate the resources and
policy support which Congress and the Administration have provided in the last three

years toward achieving this goal.

Attorney General Janet Reno visited San Diego in August 1993, while I was still
Sector Chief. She was appalled by the open movement of illegal aliens through the

area, even after most of the 14-mile corrugated iron fence had been constructed. As
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Chief Johnny Williams will describe in his testimony, in 1993 San Diego was the
principal corridor for illegal entry into the United States, and our response was

inadequate. After the Attorney General’s visit, this changed.

In February 1994, Attorney General Reno and INS Commissioner Doris Meissner
announced a multi-year border enforcement strategy that committed this Nation to a
new course of border control to combat illegal immigration. This was a practical and
realistic strategy developed by law enforcement professionals in the Border Patrol,
utilizing the advice of outside entities such as the Department of Defense Center for

Low Intensity Conflict.
The INS border control plan has several key objectives:
—to provide the Border Patrol and other INS enforcement divisions with the
personnel, equipment, and technology to deter, detect and apprehend illegal

aliens, illicit drugs, and other contraband;

~to regain control of major entry corridors along the border that have been

controlled by illegal migrants and smugglers;
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~to close off the routes most frequently used by smugglers and illegal aliens and
to shift traffic to areas that are more remote and difficult to cross, giving us the

tactical advantage; and

--to tighten security and control at ports of entry, while facilitating legal travel.

The INS strategy reflects a flexible and firm deployment of resources and assets
required to achieve our goals. Each border area has developed its own tactics within
the strategic plan for combating the illegal immigration problem that the area faces.
Within this strategic framework, we are employing a variety of tactics specifically
tailored to particular circumstances. Operations Hold the Line in El Paso, Gatekeeper in
San Diego, and Safeguard in Arizona reflect our commitment to shaping an

immigration enforcement plan that is most effective at the ground level.

In October 1994, we launched Operation Gatekeeper in the busiest illegal entry
corridor in the United States. The heart of the Gatekeeper strategy is a high intensity
deployment plan. We have made significant physical improvements to the border,
including new lighting, fencing and roads. This operational blueprint gives us
substantial deterrent presence along the immediate border, while at the same time

affording us the flexibility to address the continuing shifts in cross border traffic. This
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flexibility serves one of the primary aims of our border control strategy, which is to
allow us to decide where to fight the battle. Specifically, it has allowed us to channel
alien traffic away from the heavily industrialized and populated sections of the border
and toward the remote areas in the east, where the terrain and visibility increase our

chances of making arrests.

Increasingly, illegal aliens have sought out smugglers in order to enter
successfully through San Diego County. Our strategy also involves pressure on
smugglers at their drophouses and Border Patrol checkpoints on the major roads

leading north to Los Angeles and the interior of California.

Since Operation Gatekeeper began, illegal entries into San Diego’s Imperial
Beach area, historically the most heavily trafficked illegal corridor have dropped 56
percent. In July 1966, the monthly apprehensions for the entire San Diego Sector were

down 36 percent by comparison with July 1995.

Our deterrent strategy has yielded similar results with Operation Safeguard in
the Tucson Sector in Arizona. The strategy there rested on increased agent visibility
with expanded support structure of fencing, lighting, low-level television, nightscopes

and sensors. With an increase in agents on the line in the city of Nogales and at a web



68

of traffic checkpoints, we saw a drop in arrests in Nogales of 61 percent from January to
March 1996. The pressure in Nogales brought a shift in the illegal alien flow eastward
to Douglas, where arrests have risen dramatically. It is harder for the aliens to get to
Douglas on the Mexican side and also more difficult for them to move northward.
However, the dense vegetation and lack of a permanent barrier on the border pose
challenges for our enforcement. We have relied on a secondary line of checkpoints on

the roads leading away from the border to intercept the illegal aliens and smugglers.

Significantly, local law enforcement officials in San Diégo, Nogales, and also in El
Paso attribute a decrease in crime in their communities—at least in part —to Border

Patrol initiatives.

The Operation Gatekeeper plan predicted that as the Border Patrol increased
pressure between the ports of entry, more people would attempt to cross illegally
through the ports. We increased the number of inspectors at San Ysidro in October
1994 in anticipation of that shift. As the additional inspectors arrived, the number of
intercepts jumped by over 17 percent during November 1994. The continuing increase
in male aliens among the malafide entrants confirmed that Gatekeeper was working

and the typical male, who previously would have crossed between the ports, was trying
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other alternatives. Mark Reed, INS District Director for San Diego, will address this

more fully.

U.S. Attorney Alan Bersin serves as Attorney General Reno’s Special
Representative for the Southwest Border. He has helped INS and the Executive Office
for Immigration Review secure the resources for an effective program to detain illegal
aliens, hold expulsion hearings and secure exclusion orders against malafide aliens
seeking admission at the ports as well as deportation orders against criminal and other
deportable aliens. His staff attorneys have vastly increased the hours devoted to the
criminal prosecution of excluded and deported aliens intercepted when they attempted
illegal entry again. They also have successfully prosecuted smugglers and secured

longer sentences.

Finally, I want to mention the cooperation we have received from the Mexican
government to stem border robbers preying on migrants, Banzai runs by aliens through
the southbound lanes at ports of entry, and criminal smuggling activity. We have
created procedures and structures for a more rapid and coordinated response to specific
criminal activity. The Mexican Government has designated formal organizations called
Grupo Beta in the San Diego-Tijuana area and the Nogales, Arizona-Nogales, Mexico

area that focus on combating crime and drug smuggling at the border.
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In summary, the U. S. government has made clear progress in regaining control
along the Southwest border. INS is advancing each of the key objectives of its border
control strategy. It has secured areas of the border where just two years ago aliens
freely crossed with impunity. With Operation Gatekeeper we have closed off
traditional traffic routes, forcing illegal crossers to remote regions, thus using longer
and more arduous routes while subjecting themselves to greater risk of apprehension.
In short, INS is successfully raising the cost and difficulty of entering the United States

illegally.

Beyond our own indicators of progress, we have received support and approval
from the local communities. We are working even more closely with local law
enforcement agencies. The Chief of Police of San Diego has credited Operation
Gatekeeper for part of the 16 percent reduction in crime. Urban residents of San Diego
County close to the border have welcomed the relief they have received from illegal
aliens running through their neighborhoods. We will continue to work in and with the
communities in East San Diego County to alleviate the pressure they now feel from an

increased flow of illegal aliens.
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Regaining control of our borders is an on-going task. We appreciate the
attention of this Committee to the problems we face, and, again, thank the Congress for
its support of our endeavor. Not the least of this was your support for the
unprecedented growth the Border Patrol has undergone nationwide in the last three
years. We will have increased the number of agents from under 4,000 in 1993 to 5,700

by the end of this year, and our goal is to have 7,000 agents by the end of 1998.

This concludes my written testimony and I would be glad to respond to any

questions you may have.
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Mr. HORN. What we are doing before we take questions is finish
with the four witnesses’ opening statements so we can go through
it as a group.

The next is Johnny Williams, chief of the San Diego Border Pa-
trol sector.

Mr. Williams.

Mr. WiLLIAMS. Let me start by saying I am very pleased to be
here to talk about my favorite subject. That is the operation, the
sector, I am most proud to be chief in.

I want to thank the Congressmen here and Congress back in
Washington that made it possible. Without your support, we would
never have the agents we had. I thank Congressman Hunter per-
sonally. The materials you gave to us I will never forget. We have,
in fact, established an excellent level of control in these first 14
miles.

I want to thank the agents that work for me in the San Diego
sector. There is not a better group of agents in the Nation. Instead
of being here today, we ought to pin medals on them, for they have
done a heck of a job. It is on their shoulders, all the hard work and
many hours of overtime they put in over the last 2 years now. The
dedication is unparalleled just about anywhere.

I want to say too—and I agree with Gus—the challenges of San
Diego run parallel along the 2,000 miles.

Gus mentioned a little bit of work load. Let me talk a little bit
more about it. Those first 14 miles from the mountain to the ocean,
40 to 50 percent of all illegal immigration that came to the United
States entered through that 14 miles. And again, stressing what
Gus said, that first 5 miles is a work load that no one dared touch.
And we went to work with fences, lights, technology.

And the other thing that made it so difficult is the generations—
fathers, sons, their fathers before them, a generation of unlawful
migrants and smugglers that use that area. Their resolve to come
through an area was great. In fact, when they left their homes,
they had no other place in mind except Imperial Beach or this first
14 miles for sure. In fact, they had a little—I have been here 2
years now. They said they could arrive in Tijuana in the morning
and be in Los Angeles that very night. I can tell you, in the Impe-
rial Beach area that is no longer true. Easy access across this bor-
der is gone in these 14 miles.

Also in those days, you could buy a smuggling trip to Los Ange-
les for less than $200. It would cost you $150, $175 for a trip. It
would cost you $30 to a guy over here at the border.

The freeway: Gus mentioned the medians were teeming with ille-
gal immigrants. They use the median of the freeway because it was
too dangerous for us to put our officers out there. It was too dan-
gerous for them and the migrants alike. Along Interstate 5 were
lined up with vans, pickup trucks, waiting for their cargo, human
cargo. We could do very little in those days. The good shift to face
those thousands at the border was 12 or 15 agents. They were very
much outnumbered. The aliens knew that. They knew the lure of
San Diego life was right there in front of them just a 20-minute
jaunt across the freeway, no more than an hour in the widest por-
tion of Imperial Beach.
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Let me tell you how that has changed. It has been months since
I have seen any unlawful migrants in the median on Interstates 5
and 8. The apprehension numbers are figures that we look at and
are very important to me as manager of the sector, because I have
to purchase all kinds of things based on those figures. But they are
not a measure of the success that has been enjoyed so far.

We have to look—remember the masses that were on the border.
All of you have been there. It was burned in all of our memories,
the hundreds that were massed on our side of the border supported
by taco stands and beverage stands around the clock. I can tell you,
they are gone.

One of the indicators we watched closely was the buildup. If the
buildup was there, we knew they had a chance of getting through.
I can tell you, there are no taco stands or beverage stands. There
are no people walking that freeway. The apprehension figures are
true. We are down almost 60 percent in Imperial Beach, as those
numbers are plummeted along with the crime rate, but also gone
are the numbers that are not recorded, people that were not appre-
hended, the people walking those freeways and picked up the
smugglers cheaply, and everybody was smuggling. Also gone was
chaotic crime. Five to six rapes or muggings a night by these ban-
dits—that is gone.

And to touch upon the strategy, again, I have divided the border
into very specific zones. Imperial Beach has six enforcement zones,
so we can really engage our effectiveness on a much smaller scale
and make our managers much more efficient, and we mean to do
business.

Last night was less than 200, and it has been less than 200 for
a couple of months now. I know efficiency is something we ought
to be measuring, how well are we doing in those years, and I know
Congressman Hunter can remember. There are a lot of guesses out
there how efficient we are. Everybody had a guess. I can tell you
now those numbers are much lower. Our efliciency is skyrocketing.
Yltl)ttlx1 can bet that chances of making it across these 14 miles are
slim.

And not only are we telling that story, the Mexican media are
telling it. The social houses in Mexico are limiting the number of
people that can arrive in their social houses. It is being told on
every front, and I am very convinced we have made a big dif-
ference.

The price of smuggling, by the way—we were averaging a couple
hundred dollars in those years—is now minimum $500 to $600. We
are catching cases now ¥1,000 and not guaranteeing those loads
any longer. It is a very good indication it is much more difficult.

Also, as Gus mentioned, as we move eastward, actually what
really moved eastward were the smugglers. They were in the most
rugged terrain you can imagine. Every step eastward opened up
from a more urban environment, very constricted in Imperial
Beach. They are much more open and much more rural. When that
happened, it raised the certainty of arrest. It raised the likelihood
of our officers making an arrest.

There was some misconception it would be easier. Some people
said that. I never said that. I said it was going to expose illegal
activities much greater. You can imagine, in Imperial Beach in
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those years, if there were the 2 of us and we were in Imperial
Beach and 15 illegal migrants came across, Gus and I may have
a couple in hand and convinced a couple more to sit down, but the
rest we don’t know.

Now as we move further east, we have multiple chances. As we
moved into Chula Vista, the chances were enhanced. Again, that is
deterrence. They cannot access this country without the under-
standing that there is a certainty you are going to be arrested.

As we move further into East County and minutes move into
hours and hours move into days that they have to travel, that cer-
tainty rises along with that. That is the basis of our strategy, that
as you move and you are now in our operating environment, the
game is not in the smuggler’s hand, in the illegal migrant’s hand,
but in the hand of law enforcement where it belongs.

I can tell you that when these—that the females crossing the
border are nonexistent almost, because they cannot make it—only
the hardier in East County and on the Otay Mountain, because it
is absolutely a very difficult trek and a very expensive one. When
the smuggling activity is much more complex and sophisticated, as
it is getting, the game becomes hours for an antismuggling oper-
ation.

They move from Imperial Beach and try to access more eastward
areas. We put together an operation to combat this. They move to
smuggling more and more. We put a very mobile work force to-
gether aimed at drop houses that were trying to wait out the
checkpoints. We also moved to removed the abilities for smugglers
to pick up their loads. From May of last year until now, we have
taken out in that operation 19,000 of these aliens. Over 350 drop
houses have been taken out. I think that talked about the success
of checkpoints and success of Operation Gatekeeper.

We have not in process—as we have resourced from Imperial
Beach, Chula Vista, to Brownfield to take up this deterrent pos-
ture, I have not forgotten East County. In May of last year—excuse
me—June of last year, we put together the 194 checkpoints to
bring runaway smuggling into something we could control. In Octo-
ber, we put the Interstate 8 checkpoint in place just, again, aimed
at removing the ability of runaway smuggling, doubled the size of
both El Cajon Station, more than doubled the size of Campo, and
in the last few weeks I have assigned 60 more officers there, bring-
ing to what was a foundation of 100 officers to well over 200 more
to come. We have put up a processing facility in Tecate. We have
opened up a new station area in Campo with more to come. We do
mean business. We do mean to take this operation into East Coun-
ty. It is absolutely a strategy of progress step by step.

The application of resources is won by objective. That means
every officer sensor and night scope—which, by the way, has gone
from 12 to over 32—every one of those things are applied in a very
strategic and very much on-purpose strategy.

The officers are now in a high deterrent posture, where we are
there on the border in a symbol, telling these migrants, “Don’t try,
because we are here.” I can tell you that every day we make adjust-
ments, every day we look at yesterday to see how things are going,
and we make those very careful decisions on how we progress wit
Gatekeeper.
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I can tell you, if you were here a year , you have witnessed
a phenomenal change on the border. You have seen crime come
under control. If you are here a year from now, you will see great
strides, as we take on East County again. I am very proud of the
agents here, and they are very proud of the work they have done.
And I look forward to the questions.

Thank you.

[The prepared statement of Mr. Williams follows:]
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Mr. Chairman and Members of the Subcommittee, I am pleased to appear
before you today to discuss Operation Gatekeeper, its strategy, and the record
progress achieved, to this point, in controlling the United States-Mexico border in

the San Diego Border Patrol Sector.

I would like to begin by thanking you and your fellow Congressmen who
worked diligently to-provide us with the essential resources to get the job done.
Our “Prevention through Deterrence” strategy is on target and we are seeing real
progress in the San Diego Sector. We have established a good level of control
over the border in the Imperial Beach Border Patro] Station area, the Chula Vista
Station, and the western half of Brown Field station. I am very proud of the
agents of the San Diego Sector and the detailed agents from all around the country
who came to assist them. Their hard work, dedication and professionalism have
made possible the success we have achieved thus far. With the help of state of the
art technology our agents and support staff have brought a sense of order and law
to what was a chaotic, out of control border. They all deserve medals for their
tenacity and hard work. I also want to express my gratitude to U. S. Attorney
Alan Bersin, who has worked with us and specifically devoted much of his staff

attorney time to the prosecution of immigration violators.
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The challenges in San Diego Sector were unparalleled. San Diego Sector’s
66 miles of international border contain some of the most diverse and difficult
terrain on the border. To cite an example: the first fourteen miles of border go
from sea level at Imperial Beach to an elevation of over 4000 feet and from flats to

mountains and steep canyons in just a few miles.

Our challenge was magnified by the powerful forces motivating the illegal
crossers in this border region. Unlike many areas where a large number of the
entrants were crossing the border to work or visit in the immediate area, the bulk
of our entries have traveled from deep in the interior of Mexico, destined to seek
employment in towns and cities throughout the United States. Generation after
generation of crossers had used the San Diego/Tijuana border for making their
illegal crossing for decades. The first fourteen miles historically accounted for 40-
50 percent of all apprehensions of illegal crossers and had clearly established itself
as the nation’s preferred illegal entry gateway. San Diego Border Patrol Agents
routinely arrested more illegal entrants in a month than many other Border Patrol
Sectors were apprehending in the span of one year. Agents were out numbered by

a hundred to one. Our workload was by far the greatest along the entire 2000 mile

border with Mexico.
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Imperial Beach Station’s area of re_sponsibility was the favored entry point
for the mass of crossers. This first five of miles of border (from the Pacific Ocean
to the San Ysidro Port of Entry) accounted for more than 25 percent of all illegal
entries along the southern border of the United States. Prior to Gatekeeper this
section of border was a hot bed of chaos and crime, and the residents of Imperial
Beach knew it. They saw the day and night gatherings along the border and

suffered from property crime and theft as aliens made their way north through

backyards and back streets.

We knew that the smugglers and aliens wanted to enter the United States
through the Imperial Beach area due to its close proximity to the urban
environment. The closeness of the freeways, access to commercial transportation,
the cover of the residential .areas and the lack of sufficient resources to confront
them were all ingredients in making the Imperial Beach area the favored crossing

point.

Our Gatekeeper strategy was simple--tordeter and shift the illegal traffic to
the east where the Border Patrol would have a tactical advantage. Our aim was to
create a highly visible presence in this western-most and busiest of stations and
remove the easy access permanently. This strategy of prevention through

deterrence is goal oriented, step by step law enforcement. Preventing access to

4
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Imperial Beach was our first step. Removing access to the Imperial Beach area
would in fact raise the risk of apprehension as the aliens moved eastward. Their
exposure to our resources became greater as the cover of the dense urban
environment gave way to the more open area east of the San Ysidro Port of Entry

and even greater in the rugged and rural terrain east of the first fourteen miles.

Beginning in October 1994, we placed every resource we could muster into
the first five miles as-Operation Gatekeeper commenced. The infrastructure put in
place in the immediate preceding years, such as the first border fence and the
stadium lighting in the Imperial Beach area, were the backbone of the support
structure. By February 1994, over four miles of high intensity lighting had been
installed in western sector areas historically experiencing the most illegal entries.
The most problematic area in the nation, the Tijuana River channel, had been
lighted, fenced and improved upon enough so that a permanent, meaningful patrol
presence could be established. The effort was bolstered by new technology in the
way of night vision scopes, the IDENT (fingerprint) system, and new sensors.
Overtime funds and details were utilized to augment the workforce until new
agents, provided by Congress, could complete training at the Border Patrol
Academy. In order to expand the desired level of control throughout the Imperial

Beach Station’s area of responsibility, a zoning enforcement strategy was
P Yy g :34
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implemented. This broke down the sector area into smaller arenas of operations

with a structured enforcement posture designed zone by zone.

The residents of Imperial Beach, who resided in this heavily trafficked zone,
had for years relayed stories about the difficulties they experienced. They spoke
of sleepless nights as smugglers of aliens frequented their neighborhoods 24 hours
per day. Vehicle thefts and property crime were all too common an experience.
They tell me now that since the start of Gatekeeper these horror stories are a thing
of the past. They have been able to reclaim their own neighborhoods. We have
reduced the number of apprehensions in the Imperial Beach area by more than
90,000 annually compared with 1994. This is nearly a 60 percent reduction in

apprehensions from before Gatekeeper.

This dramatic success is being replicated in other parts of San Diego Sector
as we move eastward. Apprehensions in the Chula Vista Station area have nearly
been cut in half since February of this year, when this operational area was
strategically reinforced. This meant that approximately 14 miles of border was
now achieving unheard of success and the daunting task of moving eastward on to

Otay Mountain was at hand.
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Brown Field Station’s area of responsibility spreads eastward from the Otay
Mesa Port of Entry. The area from the Port to the base of the mountain was well
in hand and the next logical step was to work our way up and over the top of Otay
Mountain. As the pressure in the west continued to mount, Brown Field
apprehensions rose to nearly 600 arrests per day in March 1996. April and May
saw Brown Field receive the lion’s share of resources and the results were equally
as impressive as the earlier results in Imperial Beach and Chula Vista.

Apprehensions are new running at approximately 225 per day, a reduction of over

60 percent.

As the alien smugglers continue to move their operations to the east, we are
presented with new target areas where we must address their organized efforts.
We have already added personnel to the Border Patrol stations in rural East San
Diego County. In 1993, El Cajon and Campo Stations had a workforce of 112
agents, 65 in El Cajon and 47 in Campo. Today these numbers have doubled.
They now have a combined force of 232 agents, 112 in El Cajon and 120 in

Campo.

In November 1994, Attorney General Reno significantly boosted efforts to
identify and prosecute flagrant immigration law violators by adding three Special
Assistant U.S. Attorneys to the Southern District of California. These prosecution

7
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resources, dedicated to working on immigration-related cases, sent a clear
message that aggressive enforcement would be backed by determined prosecution.
U. S. Attorney Alan Bersin has repeatedly refined prosecution guidelines were
repeatedly refined and revised to maximize felony prosecution of flagrant border

criminals.

As our border enforcement efforts made it increasingly harder to freely
cross into the United.States, more and more would be crossers turned to alien
smugglers. Gone were the days when for one hundred dollars an illegal alien
could be guided across the border in the morning and be in Los Angeles by
nightfall. Alien smugglers are now charging as much as five to seven hundred
dollars for passage to Los Angeles. As the smugglers’ greed and disdain for the
cargo they hauled became obvious, new enforcement operations and tactics were

instituted.

Anchor points of control had been well established along the border by May
1995, when we initiated Operation Disruption to substantially increase the risk of
arrest for smugglers. Operation Disruption capitalized upon the gains made by
Operation Gatekeeper. While Gatekeeper had forced smugglers to seek alternate
routes, Disruption sought to deny organized smuggliﬁg operations a foothold in
new corridors. Organized smuggling operations were identified for dismantling
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and targets of opportunity were actively sought. Citizen tips regarding drop
houses were vigorously pursued and intelligence information regarding staging

areas in Mexico and illegal entry trends was developed.

Operation Disruption has been responsible for over 19,000 arrests since
May, 1995. Disruption has also targeted over 350 “drop houses”, arrested over
500 alien smugglers and seized nearly 700 vehicles used to transport illegal aliens.
We have buttressed our efforts with details, overtime, special operations, and
additional checkpoints to ensure the message is clear.... we are here to stay--the

days of easy access across the San Diego border are gone forever!

Gatekeeper has also made it increasingly more difficult for drug smugglers
to operate in our border area. The vulnerable corridors for alien smuggling and
the methodology employed is the same for drug smuggling operations. Last year
alone the San Diego Sector interdicted almost $114,000,000 worth of narcotics.
As we have tightened up the border and increased efficiency at our traffic

checkpoints, we are making life increasingly more difficult for these smugglers.

We must keep in perspective the job of the professional Border Patrol
Agent. Trainee Agents receive 20 weeks of training at the Border Patrol
Academies in Glynco, Georgia, and Charleston, South Carolina. While at the

9
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Academ;l they learn a variety of subjects necessary to conduct their duties as
Border Patrol Agents. They study criminal law, statutory law, naturalization law
and immigration law. They also study legal constraints and the proper
methodology for applying the complex laws they have learned. Trainees learn
about self defense, and how to deal with law enforcement confrontational issues.
They are exposed to cultural awareness issues and civil rights training. They go
through role playing situations to cultivate their skills as law enforcement officers.
They are trained to deal with changing situations as law enforcement officers. The
Agents are taught restraint in the face of adversity. They are taught to record their
activities on officer arrest reports and related forms. In order to graduate each
Agent must demonstrate a basic proficiency in Spanish. This training continues
for seven full months after the trainees graduate from the Academy and before the

individual Agent is ready to conduct his or her duties independently.

Operation Gatekeeper continues to record landmark progress as it slowly
spreads its net in an easterly direction. What was once considered unattainable,
control of the border in San Diego Sector, is now becoming a reality. With
continued support from the Administration and Congress and the hard work and
dedication exhibited by the men and women in the Border Patrol this goal is well

within our grasp.
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Mr. HoRN. Thank you.

Our next witness is Mark K. Reed, the San Diego district direc-
tor for Immigration and Naturalization Service.

Mr. Reed.

Mr. REED. Thank you, Mr. Chairman. I am very pleased to be
here today.

I have a prepared statement I would like to offer for the record.

Mr. HORN. It is automatically in the record.

Mr. REED. And if you will allow me, I will paraphrase on this so
we can move on to the issues I think you would like to discuss.

The crux of the message of that statement is that as the district
director for the Immigration Service here in southern California, 1
am responsible for the port of entry at San Ysidro, which has been
dramatically impacted by Gatekeeper, that the impact was felt al-
most immediately.

As the Border Patrol stepped up their enforcement efforts be-
tween the line, the people seeking unlawful entry in the United
States were immediately attracted to the port of entry. About 1
year ago, that port of entry was being run over by people attempt-
ing to enter the United States with fraudulent documents.

We responded to that with vigor, with resources, and we did it
with the mentality and attitude that we had to maintain a strong
enforcement posture at the port of entry and maintain the integrity
of not only Gatekeeper but the way of the port.

If you would permit me to make a couple observations this morn-
ing, I listened to T.J. Bonner’s testimony before. Improbably, the
most removed individual at this table from the issue that you are
discussing today, but I have some experience on the border area
and I would ask you to consider some of my observations.

I heard T.J. Bonner very specifically say this morning that Gate-
keeper is a success. The strategy has, in fact, shut down to a great
degree unlawful entry toward the west and is, in fact, pushing un-
lawful entries to the east, which, as I understand it, is the strategy
and the tactic, and 1 believe that the Immigration Service is show-
ing the resolve and commitment to go with that traffic, and we do
believe that we will succeed. The reason we think we will succeed
is, we have demonstrated success.

The area between the ocean to where we are going is being con-
trolled. I don’t think there is anybody that will dispute that. I don't
think there is anybody that said Operation Gatekeeper was going
to shut down all unlawful traffic in the United States, period. It
is a starting point.

Another observation I would like to offer is that T.J. Bonner’s
testimony made a presumption that we had an effective tactic in
place before, that before we were controlling the situation. That
simply is not so. There was no control. This Service and the Border
Patrol should be credited with some very bold actions of stepping
up and coming up with a strategy that actually makes a difference
rather than continuing to just take resources, apply them, and play
the numbers game. It is unfortunate that they are not being ap-
plauded for this effort.

Last, I would like to—I am a person that oftentime gets caught
up in minutia. I pay a lot of attention to brush fires and don’t see
the big picture. I am often counseled by people I have a lot of re-
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sgect for to keep the eye on the ball. I hope we don’t lose focus of
the success of Gatekeeper, that the strategy is, in fact, in place and
proving itself, and we become focused on issues other than where
we are going with a sound strategy to take control of this border.
With that, I will pass on to the next gentleman.
[The prepared statement of Mr. Reed follows:]
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Mr. Chairman and Members of the Subcommittee, I am pleased
to be here today to discuss Operation Gatekéeper Phase II
and other concurrent enforcement meagures being taken at San
Ysidro and the other four land ports of entry in San Diego

and Imperial counties.

During the last three years as part of Operation Gatekeeper
and in cooperation with the United States Attorney for the
Southern District of California, the San Diego District has
been implementing new enforcement initiatives at San Ysidro
and other ports of entry. An immediate result of more
effective control by the Border Patrol was an increase in
malafide attempts at entry through San Ysidro, which
accounts for the highest number of aliens and citizens

seeking entry at any port in the United States.

I want to begin by expressing appreciation to you and other
members of Congress for the Fiscal Year 1996 appropriations
which included 400 immigration inspectors for the Southwest
border, as well as for approving the Fiscal Year 1995 Land
Border Fee for Services positions. A direct result is that
the San Diego District as a whole, and particularly the
inspections program which staffs the San Diego District
ports of entry, have been substantially reinforced during

the past 18 months.

For instance, from a very practical standpoint, this
District has about 100 more immigration inspectors working

at the San Ysidro Port of Entry today than it did in Fiscal
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Year 1994. Our most recent staffing report for San Ysidro
shows 242 iﬁmigration inspectors on duty as of August 5,
1996, compared to 127 on July 14, 1995. We have 83 more,
scheduled to report to San Ysidro by October 21, 1996, in

basic training.

These positions are derived from a FY 1995 enhancement of 43
inspections positions, and a FY 1996 enhancement of 220
inspection positions, and I am pleased to report that the
district has achieved its overall hiring goal of 263

positions for the inspections program.

To understand the consequence of these enhancements at
ground level, the Committee should be aware of the situation
before July 15, 1995, when Commissioner Doris Meissner
approved a detail of 40 immigration inspectors to permit the
implementation of a district plan to prevent and deter the

use of fraudulent documents.

Before that time, an alien who presented false documentation
in an effort to enter the United States illegally could do
so with reckless abandon, because there were no consequences
if caught. There were so few immigration inspectors at San
Ysidro that it would have been impossible to arrest and
process for exclusion the hundreds of persons -- mostly
females -- who attempted fraudulent entry each day. In
effect, the only consequence was an admonishment, and
confiscation of the false document. The perpetrator was
free to try again in days, or even hours, with a different

document .
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This was clearly frustrating to officers whose mission is to

enforce the immigration laws of the United States.

Initially using the detailed inspectors mentioned before,
and gradually replacing them as newly trained officers
returned from their 16-week basic training, the district
initiative, which is simply referred to as the San Ysidro
Impostor Program, resulted in the arrest of 12,032 persons
attempting illegal entry between July 15, 1995,

and August 6, 1996. These persons were detained in INS
custody pending their appearance in immigration court, where
almost all were ordered excluded from the U.S. by an
immigration judge. This means that they can and will be
prosecuted for felony reentry after exclusion if they are
found in the U.S. or attempt to enter the U.S. again. This
has proven to be an effective deterrent to the use of

fraudulent documents.

Several measurements point to the effectiveness of the
Impostor Program as a deterrent: including IDENT (an
automated fingerprint system) tabulation reports; incidence
of “port of entry” cases among apprehensions at San Diego
International Airport; and San Clemente and Temecula
checkpoint data. But besides reduced numbers of attempted
malafide entries and a very low recidivist rate, of
particular significance to us at the field operations level
is the complete turnaround in the percentage of females
versus males attempting illegal entry with fraudulent and

impostor documents.
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Several years ago, immigration inspectors estimated that
between 70% to 80% of all document fraud was by females.
Typically, males would attempt to enter between the ports of
entry, in areas monitored by the San Diego Border Patrol
Sector. Even on July 14, 1995, when the Impostor Program
was launched, we estimate that females predominated by more

than 60%.

Last month, however, females represented less than 38% of

all impostors arrested at San Ysidro.

This reversal can be attributed directly to the
effectiveness of the Border Patrol under Operation
Gatekeeper. “Spillover males” who are unable to cross
through traditional overland routes are increasingly trying
to use fraudulent and impostor documents at the San Ysidro
Port of Entry. From July 14, 1995, through December 31,
1995, 56% of ilmpostors were female. From January 1, 1996,
through August 6, 1996, 43% of impostors were female. This
correlation continues even as overall attempts to enter the
United States with fraudulent and impostor documents

continue to decline.

This completes my prepared testimony. I would be pleased to

respond to any questions the Committee may have.



91

Mr. HORN. Our last witness in this panel is Alan Bersin, the U.S.
attorney for the southern district of California and the Attorney
General'’s representative in the Southwest.

Mr. BERSIN. Thank you, Mr. Chairman, and let me on behalf of
my colleagues in law enforcement welcome you to the border. Being
in Long Beach, that is not quite close enough to being a border
Congressman, but we are delighted that you were joining our bor-
der Congress people, including Congressman Cunningham who de-
parted to another engagement, to come to San Diego in the context
of the Republican Convention, about which we are all, regardless
of {)arty, enormously proud, and hope during your stay here you
will have an opportunity to visit the border and test some of the
prop(isitions that you have heard from my colleagues here on the
panel.

Mr. HORN. Let me just say, I appreciate your welcome. Just for
the record, I am not a delegate to the convention. I will not be at-
tending the convention.

Mr. HUNTER. One of the lucky ones.

Mr. BILBRAY. Bob is doing that for him.

Mr. HorN. I have driven down from Long Beach, and I am driv-
ing back tonight.

I have been interested in these problems since the mid-1970’s
when parents from the California State University at Long Beach
said, “Our kids are getting pushed out of jobs at restaurants, gaso-
line stations, hotels.” That is what got me interested. I was then
vice chairman of the U.S. Commission on Civil Rights. I started
raising questions with President Ford, President Carter, who con-
tinued as Presidential appointee, and that is what got me inter-
ested in this. I have been interested for 25, 30 years on this topic.

But go ahead, and thank you for welcoming me to San Diego.

Mr. BiLBRAY. We are in Imperial Beach, Mr. Chairman, I have
to point out.

Mr. HORN. My new experience has been to discover Imperial
Beach. I am delighted. It is a fine city. I had a great lunch here,
and I will tell the mayor that when I see him.

Mr. BERSIN. Mr. Chairman, if I may supplement the record with
two items, one is a series of photographs taken of East County
which should give you a sense—different from the terrain depicted
in the map behind you to the left—of the kind of territory that we
are talking about in East County with regard to the strategy of
moving people eastward and what consequence that has for the ef-
fort to manage this border more effectively and control illegal im-
migration into this country more effectively. For the record, there
are six photogra(fhs of that terrain which I hand up to you for the
purpose of record.

The second is a listing of 1,941 criminal aliens who have been
arrested, prosecuted, convicted, and are now in Federal prison as
a result of Operation Gatekeeper in the sense of enhancing the
Border Patrol’s capacity to apprehend at the border and, even more
importantly, for purposes of prosecution, to identify who it is that
has been apprehended to determine criminal history and thereafter
to deliver for prosecution people who, prior to 1994, could not have
been identified except in minuscule percentages, 1 percent or less.

So I offer that, Mr. Chairman, document, dated July 31, 1996.
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Mr. HORN. Thank you very much.

Without objection, we will put that in the record and try to even
get the photos in the record. That would be a breakthrough in con-
gressional reports.

[The information referred to follows:]
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Memorandum

Subject Dae
Felony 1326 Sentencing Report July 31, 1996

To rrong s B loer

Western Regional Director INS Karen McGlone

Chief Border Patrol Agent Paralegal Specialist

District Director INS Office of the United

District Counsel INS States Attorney
Patrol 1

San Diego District
INS Anti-Smuggling
INS Criminal Investigations
Port Directors:
Calexico, San Yeidro, Otay Mesa,
Tecate and Andrade
Border Patrol Agents in Charge:
Brown Field, Campo, Chula Vista, El Cajon, Bl Centro,
San Marcos, Imperial Beach, San Clamente, Temecula,
Calexico, Indio, Riverside, Y
Border Patrol Anti-Smuggling Resident Agents in Charge:
Spring Valley, San Diego, Carlsbad, Yuma
Court Administrator for the Immigration Court
MCC Aesociate Warden
U.S. Marshal
U.S. Probation Office (complete database forwarded on disk)
INS Deportation Office
U.S8. Attorney's Offica, Imperial Valley Office

Attached is the report for atraight felony 8 USC 1326 (re-entry after deportation)
cases prosecuted by this office. This report liats only cases with some activity in
the last ten business days, i.e. a new case, guilty plea or eentencing. Please see
the last cumulative report (dated July 2, 1996) if you need to check on the status
of any case not listed on this report. This report includes cases filed in both
1995 and 1996.

1326 cages filed in 1995: 1334
1326 cases filed in 1996: 607
Total 1326 cases filed since January 1, 1995 1941

fend, ] t ds 1620
Defendants awaiting sentencing: a3
Defondants pending disposition: 168
Defendants pleading to other

charges (including flips): 61
Casaes diemiesed: 5%

Please post this report on bulletin boards so that arresting agenta can learn the
disposition of their cases. This report will be mailed to your office every
Wednesday. If you have any questions regarding this report, please call me at (619)
557-6149.

ce: Alan D. Bersin @Wohn R. Kraemer
Charles G. LaBella Ana Cobian
Shane P. Harrigan Michael G. Wheat

Bruce R. Castatter Dicie F. Rose
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Mr. BERSIN. Mr. Chairman, it strikes me we are dealing with
three sets of allegations and that your committee is looking into
these entirely different types of concerns. The first are allegations
that there has been a deliberate falsification of data, that there has
been a systematic, directed, and supervisorally led effort to change
data and falsify reporting to the committee and to the American
people. This goes to, among other matters, arrest data. And you
have heard from Mr. Bonner and from an unidentified agent alle-
gations to that end after this matter surfaced.

Mr. Chairman, the Attorney General requested that the Office of
the Inspector General supplement what the Office of Internal Audit
at the INS had started with regard to investigating this matter. I
requested that. I and my office have no part in that, not because
I have not handled substantial investigations nor could I do so
here, I think, with complete impartiality and effectiveness, but
wanted a prosecutor from outside, and one has been appointed
from the District of Columbia to come in and work with the Office
of Inspector General to get to the bottom of what are very serious
allegations.

That investigation is under way. It involves 15 agents, and it will
continue to the point of which the investigators, under the direction
of Inspector General Michael Bromwich, are satisfied they can re-
port to the public, to Congress, as well as to the Attorney General
what, if any, substance there is to these allegations.

I also took myself out of it so I could comment, as I am about
to, on what I have heard at this hearing. I didn’t hear a single spe-
cific, I didn’t hear a single name, I didn’t hear a single incident
which could be traced to any particular person who caused falsifica-
tion, a very serious charge that has been leveled.

I think with all due respect, Mr. Chairman, we have one alleged
agent out of 1,800 present in this sector. I would implore that per-
son to seek out one of the agents who are here full-time who are
investigating this matter and who have guaranteed confidentiality
to anyone who comes forward with specifics to back up the very se-
ritiolus charges that have been placed before this committee, among
others.

Mr. HORN. I think that as you will recall the testimony, the con-
cern that nobody on the inspector general’s staff, headed by the as-
sistant U.S. attorney from the District of Columbia for the purpose
of this investigation—no one is examining the actual agents as to
what they saw, heard, did, or didn’t do, the charge was made that
the assistant U.S. attorney from the District of Columbia and/or
whatever staff is assigned were simply interviewing the super-
vising agents, and it is the supervising agents that was testified to
by the secret witness. And obviously, when it comes to doing this,
there is—one way is to just issue a subpoena to all the supervising
agents, run them through the oath, and say did you or didn’t you,
et cetera.

Mr. BERSIN. Mr. Horn, Mr. Chairman, I submit that is not an ac-
curate account of investigative techniques that we used here. Any
agent that has information that—based on these charges that have
specific data is quite capable of contacting the inspector general
and the agents who are flere for the purpose of investigating this.
They could do so with complete confidentiality, and to the extent
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there are specific facts supporting these charges, they can be pro-
vided without fear of retahiation.

This is done virtually every time you have a sensitive investiga-
tion, as the chairman knows, and people who have information
need to be protected from the consequences of retaliation. This is
not a new concern and a new fear, and I would implore any agent,
including the person here present, to please contact that agent and
the agents investigating this and provide information.

I am also, Mr. Chairman, prepared to assert quite boldly that
any suggestion that Ms. Reno is involved in some high-level con-
spiracy to falsify data to Congress or the American people is pre-
posterous. The suggestion that she has participated in a way in
this activity, about which we have heard no specifics, is defama-
tory, in my view, without specifics, and the suggestion that she is
incapable of supervising an impartial investigation of this matter
through the Office of the Attorney General by way of the inspector
general is a grave disservice to an enormously effective and dedi-
cated public servant. She happens to be my boss. I say it both in
a professional and personal capacity: the notion that she is unable
to supervise this investigation is a grave disservice to her as well
as to those of us in public service who make difficult calls every
day in terms of investigative decisionmaking.

Mr. HorN. May we ask before I yield to Mr. Hunter for a minute
on this very point, to whom would you suggest agents of the U.S.
Border Patrol send their suggestions, or tips, or whatever, so that
the inspector general’s representative, the assistant U.S. attorney
from the District of Columbia, will know who they ought to be ask-
ing?

Mr. BERSIN. I would suggest contact be made directly with As-
sistant U.S. Attorney Gruze, with Inspector General Bromwich, or
with the assistant of the Office of the Inspector General here in
San Diego, Joe Artis, or with the special-agent-in-charge, Ralph
Page. Those would be my direct suggestions.

Mr. HoRN. You can understand that agents are suitably intimi-
dated and in fear that political appointees will have influence on
various members of the Border Patrol's hierarchy, which in turn—
who in turn will be denying promotions, will sidetrack people for
just not being part of the club. That is a fear, whether we leak it
or not and whether it is true or not. I think you understand, if you
have been in this business long enough, that that happens.

Mr. BERSIN. | understand that, Mr. Chairman, but at the same
time I would say, with the possible exception of Michael Bromwich,
the inspector general, who was a career prosecutor from the south-
ern district of New York, and none of the people I suggested be con-
tacted by our—by Border Patrol agents is a political appointment.
All of them are career public servants. The information can be pro-
vided in a way that is completely insulated from disclosure of spe-
cific names of people providing information. We in this investiga-
tion take these kinds of tips, this kind of information, regularly,
and the identity of people providing the information is regularly
protected as a standard operating procedure.

Mr. HornN. I think that very point is why the secret witness did
not mention the name or heads or her supervisor, as the case may
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bi’l because that would obviously lead the trail right to the individ-
ual.

Mr. BERSIN. There are in Brownfield Station now 420 agents. It
seems to me that information could be provided in a way that
would not reveal the identity of a single agent, and if, in fact, it
is limited—if his information is limited to his immediate supervisor
who has a standard of control of six or seven people, then I think
we have a far different problem from the one that has been sug-
gested to this committee by the allegations that have been made.

Mr. HORN. Well, I think what you have heard in Mr. Bonner's
testimony that a number of agents have talked to him since he has
a national representation role. But a number of agents in this area
have obviously talked to him, which is what gets his concerns
aroused.

Mr. BERSIN. Mr. Chairman, we have been listening to Mr.
Bonner on this matter before this hearing for several weeks now,
and whether it is on Roger Hedgecock Show on radio, or whether
it is in this hearing, or whether it is the newspaper reporters, we
have not heard a single specific fact on which we can operate.

And, Mr. Chairman, with all due respect again to Mr. Bonner,
you cannot continue to operate with the charges of this serious na-
ture and not provide a single fact on which investigation can be
conducted. We need the beef. And I urge Mr. Bonner and I urge
any Border Patrol agent with information that goes to these very
serious charges to provide the beef and to talk to the impartial ca-
reer investigators and prosecutors who have been assigned by the
Attorney General to look into this matter.

Mr. HORN. Mr. Hunter.

Mr. HUNTER. Thank you, Mr. Chairman.

Mr. Bersin, I was one of the people that questioned our witness
and Mr. Bonner. I didn’t ask him any names for a specific reason.
That is because anybody’s name who is mentioned would imme-
diately be on television, and if you are interested in not doing a dis-
service to people before they have had their full day in court, if you
will, that 18 exactly the wrong way to do it. So I had a reason for
not asking for names, because of the fact that you have got an in-
vestigation unit, and presumably there will be private interviews
conducted with the people who are involved, including the gen-
tleman who was behind the screen, and that is the appropriate way
to do this. So we have an interest not in putting on national tele-
vision the names of people who may or may not deserve to be
named.

So it is a little bit—for you to come out and use that as a critique
of this panel, let me just tell you what my feeling about this is, and
I want to go over a lot of things besides who shot John on the re-
porting.

But | feel this hearing has a value in this sense. An investigation
is a serious thing, and I think that what you want to do first is
to establish a certain level of probable cause as to whether or not
there is a reason to go forward with an investigation. I would say
that minimum standard at least has been established by the testi-
mony of the gentleman behind the screen and by Mr. Bonner’s tes-
timony.
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And I have to tell you just as somebody who is—who listened to
the Border Patrol and just met with a number of them last night,
this—the anecdotes you talked about are pretty widespread. So 1
think we have conducted this thing in exactly the right manner.
The initial facts, if there are names to be named, should come forth
in terms of private interviews. They shouldn’t be on national tele-
vision immediately. So I think we have done the right thing.

I was kind of surprised to see the witness—to hear the witness
saying the things he was saying this morning. So we will all get
to this. But I think it is probably the wrong thing to ask people
for specific names when you have got media covering it. That is
just my own judgment.

Mr. HORN. I might add with your mention of the Attorney Gen-
eral, I am not aware that anybody here mentioned the Attorney
General. There was a statement that we would want to pursue this
right up the hierarchy. That would start with the hierarchy of the
U.S. Border Patrol. And in a sense, we have three officers of the
Patrol in the hierarchy here, and obviously we are going to ask
them some questions.

But whether it leads beyond that, you as the Southwest rep-
resentative or to anybody in Washington—the assistant attorney
general, associate attorney general, deputy attorney general, Attor-
ney General—I did hear somebody go into the Department of Jus-
tice hierarchy. But I think you have a

Mr. BERSIN. Mr. Chairman, I think the record will reflect what
reference was made to the highest officials of this Government in-
volved in the enforcement of this policy. I meant no disrespect, but
the record will speak for itself.

With regard to Congressman Hunter’s remarks, with all due re-
spect, this is not the first time this hearing has been made public—
these charges have been made public. This has been bantering
around and waving around San Diego for the last 6 weeks, and it
seems to me it is time for the beef and it can be provided in a way
that is appropriate.

There have been no specifics to date, and it is time to come out
with the facts. Fact of the mat