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FURTHER DOWNSIZING AND REINVENTION,
PART 11

TUESDAY, JUNE 11, 1996

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CIVIL SERVICE,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:05 a.m., in room
2154, Rayburn House Office Building, Hon. John L. Mica (chair-
man of the subcommittee) presiding.

Present: Representatives Mica, Bass, Morella, Moran, and Hold-
en.
Staff present: George Nesterczuk, staff director; Caroline Fiel,
clerk; Ned Lynch, professional staff member; and Cedric Hendricks
and Michael Kirby, minority professional staff members.

Mr. MicA. Good morning. Welcome to the Subcommittee on the
Civil Service hearing, and, with the permission of the minority,
even though they are on their way, we want to proceed so we can
conduct this hearing in a timely fashion. Welcome.

I am going to start with an opening statement, and then will
yield to the other members on the panel. This morning we are
meeting to continue the subcommittee’s oversight of the Clinton ad-
ministration’s efforts to reinvent Government.

Part of the reason that we are here is that at our May 23 hear-
ing, the administration again provided what I consider unsatisfac-
tory or evasive answers to our questions about just what has been
reinvented. While the gross numbers of Federal employees have
been reduced, the work force reductions are not the result of any
efforts to reinvent Government. In fact, the peace dividend and De-
partment of Defense reductions account for more than two-thirds of
Federal work force reductions to date. By the end of fiscal year
1997, according to President Clinton’s budget, defense downsizing
will account for more than 80 percent of al% Federal work force re-
ductions. This is not reinventing Government, it is closing bases.

When we look at non-Defense agencies, the Vice President told
us that buyouts and other work force restructuring tools were nec-
essary to help the administration reduce the Department’s super-
visors and administrative personnel. That was the pretense offered.
Instead, the General Accounting Office reported that the adminis-
tration has not, in fact, achieved reductions in these areas, and in
some cases the portion of administrative personnel and Federal
agencies has actually increased. If we are reinventing Government
with this approach, we are creating an even greater top-heavy bu-
reaucracy.
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Vice President Gore published an article claiming: “The Clinton
administration has proposed eliminating more than 400 obsolete
programs. It is in the process of closing more than 2,000 unneces-
sary field offices.” We raised this issue at the last hearing but re-
ceived no serious response from the administration.

After 3 years of downsizing and so-called reinvention, and after
spending billions and billions of taxpayer dollars on buyouts, I
think it is time that we do a tough, hard assessment of the real
progress that has occurred.

What have our investments in reinvention really brought us to
date? That is what we need to look at in this hearing and part of
our responsibility as a subcommittee.

When Congress passed the Work Force Restructuring Act of
1994, it included a clear authority for buyout. This was a means
of facilitating a request by the President for his reinvention agen-
da. The subcommittee learned in our last hearing, however, that
OMB may have allowed agencies to issue new buyout authority in
violation of the act.

We asked GAO to review the legal justification behind OMB’s ac-
tion. The GAO legal opinion leaves no room for doubt. Let me make
that clear. It leaves no room for doubt. It doesn’t even leave room
for reasonable dispute that buyouts offered after March 31, 1995,
are inconsistent with the law.

Our first question is: Why can’t the Clinton administration com-
ply with the plain language of the law? Unfortunately, the evidence
to date indicates that the administration is still rushing to offer as
many buyouts as possible, even after Congress, on both sides of the
aisle, has clearly said close the door.

For example, on May 23, the very day that we conducted our
most recent hearing on this topic, the acting administrative officer
at the Department of Commerce sent a memorandum to all, and
it was entitled “All Reduction In Force Employees,” inviting them
to apply for buyouts.

The catch was that the application had to be returned no later
than 10 a.m., Friday, May 24, 1996. The application form empha-
sized in boldface type—let me read it—“Applications for buyouts
from employees will be accepted until noon May 24, 1996. Your
separation from service must occur no later than May 24, 1996,”
the same day.

Even when this subcommittee clearly turned on the red stoplight,
the Department of Commerce ignored the signal. A June 5 letter
that we received from the Secretary of Transportation, Federico
Pefia, demonstrates that even when the stoplight is bright red—
mind you, bright red—some people keep moving. That letter added,
“The OMB authorization permitted opening another application
window and was not intended to allow a new buyout program.”

Let me be crystal clear about what GAO’s opinion means. It
means that at midnight on March 31, 1995, the Federal buyout
window closed for non-Defense agencies. If applications are not ap-
proved before that time, there are no additional application win-
dows. That GAO opinion means that neither OMB nor anyone else
in the executive branch has the authority to create an additional
application window. If another application window is to be estab-
lished, the only way to create it is to enact legislation.
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To date, legislation under the Constitution of the United States
can only be passed by the Congress—not by OMB or the executive
branch of the Clinton administration. Maybe I need to go back and
read it again.

Today, we are not going to adjourn this hearing until we receive
a firm commitment on the part of the administration to comply
with the law. I don’t consider this a trivial matter. The total cost
of the buyouts that Mr. Koskinen reported approving for 1996
under the OMB allocation could surpass $72 million. We will spend
hours on the floor today debating fractions of that amount and cre-
ating legislative authority. These bureaucrats do not have that leg-
islative authority. Some of these buyouts—and this is scary—have
already been executed.

The GAO legal opinion today confirms that these expenditures
are inconsistent with the law. I ask, who is going to be held ac-
countable for this decision? Are these buyouts and expenditures in
fact illegal?

Mr. Koskinen’s May 23 testimony also indicated that agencies
seek to use 3,383 of these buyouts in fiscal year 1997 at a cost of
up to $84 million. Those buyouts have not been executed, I believe,
to date, and if they were not approved for specific individuals be-
fore April 1, 1995—that follows right after 12 midnight the day be-
fore—not 1 cent of taxpayers’ dollars should be expended.

I want to welcome the ranking member.

You missed the pearls of my wisdom.

Mr. MORAN. Oh, no. Bummer.

Mr. MicA. I understand you share the same concerns. You might
want to give the same speech afterwards.

And welcome also to Mr. Holden. I understand you also ex-
pressed yourself publicly on this matter, but I will have a chance
to yield. Your timing is perfect.

The issue goes beyond the expenditures involved. The Office of
Management and Budget was also authorized to manage the pre-
vious rounds of buyouts. We have seen numerous instances where
agencies bought out employees at the same time they were increas-
ing staff, and that is pretty disturbing.

If you look at the Department of Justice, as a great example,
they did 800 buyouts and increased staff by 6,400 positions. We
have other examples of the Department of Commerce and other
agencies that acted in the same manner.

Again, we have numerous examples of agencies buying out many
more employees than they reduced, and as GAO reported at our
last hearing, even with the buyouts, the non-Defense administra-
tive work force, that was supposed to be the target of reinvention,
is basically largely intact. I can only conclude that this is a pro-
gram without effective results.

Nonetheless, the administration has submitted legislation to
renew buyout authority, the bill which was introduced by the rank-
ing member on request and referred to this subcommittee.

I have only one comment. I will entertain no further discussion
of new laws until the Clinton administration demonstrates its com-
pliance with the old law.
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Again, I am very concerned about this buyout authority being ex-
tended by bureaucratic fiat rather than legislative authority, and
we need to get to the bottom of it in this hearing today.

With those comments, I will yield to the ranking member, the
gentleman on my right, Mr. Moran.

Mr. MoORAN. Thank you, Mr. Chairman.

Well, you are right, this may very well be an area where we have
some agreement, and I am terribly sorry I missed your pearls of
wisdom.

Mr. MicA. We will have some videotape copies for your office.
You will get not only the sound but the fury.

Mr. MORAN. Some would be led to believe that this is an issue
of different opinions: On the one hand, an opinion by the legislative
branch who wrote the Work Force Restructuring Act and clearly in-
tended to limit the original buyout authority and, on the other, the
administrative branch of Government, the executive branch, who
think that they had more latitude to extend buyout authority.

It is an important issue because the implementation of this au-
thority sets a precedent, even if it is only one or two cases, as it
sets a precedent throughout the Government not just in terms of
what the Federal work force—members of the Federal work force
can expect, it also sets a precedent in terms of who writes the laws
a]I)ld \(r»iho carries them out and to what extent they should be
obeyed.

The fact is though, this is not a difference of opinion. This is
clearly a situation where the executive branch has deliberately
iicted contrary to not only legislative intent but the language of the
aw.

The fact is that the language is very clear. Buyouts were not to
be offered past March 31, 1995. It did not mean that buyouts had
to be taken by that time. That language was clear too. It allowed
individuals to take up to 2 years when they had decided to use the
buyout authority.

But the fact is—and this has to be emphasized—buyout author-
ity, whether it was accepted or deferred, rested with the individual
employee, it did not rest with the agency or even the executive
branch who offered the buyout. There is no question about that; the
language is just crystal clear, and it makes sense.

Now, there has been some creative interpretation—which is a
generous term—that the executive branch had the latitude to ex-
tend buyout authority on an organizational basis to people who did
not choose it before March 31, 1995. This is not death penalty stuff,
but the fact is, it was illegal to do that.

The language in the Work Force Restructuring Act is not even
remotely ambiguous. Congressional intent is not unclear. If the ad-
ministration thought that there was some lack of clarity or some
ambiguity, certainly the administration should have made that
clear all along and shared with us their interpretation. They did
not.

As the Office of Personnel Management will testify, the original

idance to OPM was very clear, and in fact OPM was to be the
%lrlml and only authority on this matter, and they have from the be-
ginning stated unequivocally that the buyout authority was in-
tended to expire March 31, 1995, and that agencies could not recy-
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cle their authority. OPM understood the law, they read the law,
they carried it out appropriately. OPM is not the problem, has not
been the problem in this case. OMB is the problem.

I do not fault the Energy Department. It wasn’t their fault. You
would expect they would find every way possible to circumvent, to
the extent they could get away with it. But OMB is not supposed
to endorse that kind of unauthorized latitude, particularly when it
is directly contrary to the law.

Now, the staff here is excellent staff, superb staff. I want to take
every opportunity to say that, as I know OPM’s staff is as well. I
am not so sure about OMB at this point in time, but we saw the
September 28, 1995, memo on the DOE buyout reprogramming,
which of course had to be sent to the Congress. That is the memo
where OMB acknowledges this is a policy issue, not merely a ques-
tionable legal interpretation. It is the memo which weighs the neg-
ative publicity of RIFs against an arbitrary extension of a limited
congressional authority. That is in quotation marks, “arbitrary ex-
tension of a limited congressional authority.”

In other words, I think OMB knew what they were doing. From
the initials on the second page, it is obvious that Mr. Koskinen and
the administration decided to go with the arbitrary extension, a de-
liberate decision.

It undermines the credibility of the administration. You are ask-
ing for new buyout authority; that is why you started—that is how
glﬁs whole hearing got started, but you are abusing the past au-

ority.

On the one hand, the White House is asking for increased agency
discretion to make personnel decisions—let me take that back. It
is not the White House, it is OMB. I really doubt the White House
has gotten into this. OMB is asking for that, for agency discretion
to make personnel decisions but the congressional intent is based
on the legal opinion that any law student would be embarrassed
to submit.

Am I making myself clear on this?

_ Mr. Mica. Try to hone down where you are trying to get on this
issue.

Mr. MORAN. Admittedly, these are not the sexiest issues, they
are not the ones that are ever going to make it to the front page
of the Post, although they apparently make it once in a while to
the Federal page. But the fact is, they affect a work force of 2 mil-
lion employees who are on edge almost every day for the last few
years, t:ryinfl to figure out what options are available to them, what
is going to happen to them, what their future looks like. They di-
rectly affect the operations of the entire Federal Government. So
this is a very important issue.

We have got an obligation to work this out, to manage the work
force, to be clear about our intent, and to carry out that intent. If
it is September 1995, you saw that the Department of Energy
needed additional buyouts to reduce its work force, you should have
asked Congress then to approve additional buyouts so it could have
been done so legally. You could have done so with the Department
of Transportation and Department of Commerce.

In fact, in the Department of Commerce we have the most egre-
gious situation since the buyouts were offered, the very day of the
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subcommittee’s last hearing. I couldn’t believe that. I was in the el-
evator after that hearing, and I was told that that very day the De-
partment of Commerce was offered these illegal buyouts.

Can you believe that, John? Oh, you mentioned that. Good for
you.

It doesn’t make any sense for the administration to extend
buyout authority on a piecemeal, ad hoc basis. Every one of these
extensions is going to make their way to the front page of the Fed-
eral Diary and Federal Post, and everyone will give the retirement-
eligible employee the hope, no matter how slim, of getting a
buyout. It is going to affect everybody’s plans when they see these
limited extensions. Every one of these ad hoc buyouts is going to
directly influence that employee’s behavior and probably will ﬁaad
to lower attrition, which is just the opposite of the effect we want
to achieve.

Now, it is immaterial to ask whether the administration has
eliminated all the offices targeted in the NPR report or changed
Federal manager to emploger ratios. The NPR report was a politi-
cal document that outlined a series of policy goals. The success or
failure of these goals depended to a great extent on the Congress.

We all know Congress has not necessarily agreed with the ad-
ministration in all the aspects of the NPR report. I don’t know why
this committee should try to tar the administration for failing to
entirely meet the NPR goals.

I know sometimes the Republican leadership tries to create is-
sues and conflicts where none may have existed before, but this is
a very legitimate issue. This is not trying to find fault, this is try-
ing to create conflicts where they did not exist.

We have a real issue before us, and that is: Why is the adminis-
tration violating the restrictions placed on work force restructuring
acts and allowing agencies to continue offering buyouts? It seems
there is more than enough for the subcommittee to address and our
efforts should be focused on these remedies.

I don’t think this should be a political hearing. This is clearly an
issue between the executive branch and the legislative branch. It
has got to be resolved, and it has to be resolved in such a way that
it, in itself, sets a precedent so we don’t do this again.

Now, I think at this point, Mr. Chairman, we should—we want
to hear from Tim. Then we should hear some response. But I guess
we have made ourselves fairly clear on this. I probably didn't say
much that was inconsistent with your statement either.

So with that, I thank you for your indulgence on the time and
for having this hearing.

Mr. MiCA. Thank you. It is, in fact, a bad day when both the
ranking member and the chairman get on agencies’ cases. You reit-
erated some of the points I brought out in my comments.

Mr. Holden from Pennsylvania, you are recognized.

Mr. HOLDEN. Thank you, Mr. Chairman.

I don’t really have an opening statement that I would like to

resent. I believe the chairman and Mr. Moran have done an excel-
Eant job. I would like to say this is a very serious issue and some-
thing that is of great concern to all of us and that we do need some
explanations on that.
ith that, I look forward to hearing your testimony.
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Mr. MicA. I thank the gentleman, and we will now turn to our
first panel. We have Mr. Timothy Bowling, Associate Director, Fed-
eral Workforce Management Issues, for the General Accounting Of-
fice; we have Henry R. Wray, associate general counsel of the Gen-
eral Accounting Office; and I think he wrote or helped to write one
of the opinions; and Mr. John Koskinen, Deputy Director for man-
agement of the Office of Management and Budget; and then, back
for a return engagement, Mr. Jim King, Director of the Office of
Personnel Management.

As you know, this is an investigation in the oversight subcommit-
tee, and we swear our witnesses in. If you would please stand.

[Witnesses sworn.]

Mr. MicA. Thank you.

I will now ask Mr. Bowling if you would like to lead off. If you
have a full statement you would like to be made part of the record,
we can do that. If you would like to summarize, we would appre-
ciate that. You are recognized, Mr. Bowling.

STATEMENTS OF TIMOTHY BOWLING, ASSOCIATE DIRECTOR,
FEDERAL WORKFORCE MANAGEMENT ISSUES, GENERAL AC-
COUNTING OFFICE; HENRY R. WRAY, ASSOCIATE GENERAL
COUNSEL, GENERAL ACCOUNTING OFFICE; JOHN
KOSKINEN, DEPUTY DIRECTOR FOR MANAGEMENT, OFFICE
OF MANAGEMENT AND BUDGET; AND JAMES B. KING, DIREC-
TOR, OFFICE OF PERSONNEL MANAGEMENT

Mr. BOWLING. Thank you, Mr. Chairman.

We have, in fact, reviewed the legality of the Department of En-
ergy’s delayed buyout policy, as you requested in our last hearing,
and with your permission I will ask Mr. Henry Wray, our senior
associate general counsel, to present this legal opinion at this time.

Mr. MicA. Without objection, Mr. Wray, you are recognized.

Mr. WRAY. Thank you, Mr. Chairman and members of the sub-
committee.

We are pleased to be here today to discuss the legality of the De-
partment of Energy’s delayed buyout policy. On June 6, 1996, our
office issued a legal opinion to you, and to the ranking minority
member, Mr. Moran, on this sugtiect. A copy of our opinion is at-
tached to my prepared statement. We concluded that DOE’s policy
ils9 Ei)l;consistent with the Federal Work Force Restructuring Act of

The Federal Work Force Restructuring Act, as you mentioned,
authorized civilian agencies to offer voluntary separation incentive
payments, or buyouts, to employees who separated from Govern-
ment service by retirement or resignation. The act generally lim-
ited eligibility for buyouts to employees who separated prior to
April 1, 1995.

However, the act contained an exception to this general rule. The
exception authorized the payment of a buyout to an employee who
delayed his or her separation to a date not later than March 31,
1997, if the agency head determined that it was necessary to delay
such employee’s separation in order to ensure performance of the
agency’s mission.

In a memorandum dated July 10, 1995, the general counsel of
DOE concluded that the act did not preclude DOE from offering
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buyouts to employees who had not applied for them prior to April
1, 1995. The general counsel took the position that the act does not
specifically require that employees file applications for buyouts, nor
does it impose a deadline on an agency’s authority to offer buyouts.

The general counsel further stated that a determination by the
Secretary of Energy to conditionally approve delayed buyouts for
all DOE employees in broad categories of positions who applied be-
fore April 1, could later be amended to cover employees who had
not filed buyout applications before that date. For the reasons de-
tailed in our June 6 opinion, we disagree with the general counsel’s
opinion. We believe that the plain language of the act as well as
the fundamental logic and context of the statute clearly require
that determinations to invoke the exception and permit delayed
separations be made in conjunction with approval of the buyouts
themselves. We believe that the authority of agencies to approve
buyouts terminated on March 31, 1995.

The legislative history of the act supports this view. Although the
specifics varied, all versions of the buyout legislation considered by
Congress, from the original administration proposal to the final
language enacted into law, had several basic features that re-
mained unchanged.

All versions imposed deadlines on the period during which
buyouts could be offered and approved. All versions likewise pro-
vicfed for delays in separation beyond the deadline, but only em-
ployees who filed applications approved for buyouts and for whom
the requisite delayed separation determination had been made by
the agency head prior to the deadline. Therefore, we conclude that
the Federal Work Force Restructuring Act precludes offering
buyouts to employees after March 31, 1995, or makinf any buyout
payments to employees after that date unless the head of the agen-
cy had determined by March 31 that a specific employee could
delay his or her departure in order to ensure the performance of
the agency’s mission.

The DOE Secretary’s determination to conditionally approve de-
layed buyout applications for employees in broad categories of posi-
tions did not meet this test. This determination was limited by its
terms to thuse employees who actually applied for buyouts by the
March 31, 1995, deadline. Finally, our interpretation of the act is
entirely consistent with guidance provided by the Office of Person-
nel Management to Federal agencies in February 1995. The con-
trary position taken by the DOE general counsel has the basic ef-
fect ofp(::xtending the authority to grant buyouts beyond the limit
intended by the act.

Mr. Chairman, this concludes my prepared statement. My col-
league and I would be pleased to answer any questions.

[The appendix referred to follows:)



APPENDIX APPENDIX
@ Comptroller General
S of the United States
S Washington. D.C. 20548
B-272130
Juine 5, 1336

The Honorable John L. Mica

Chaiurman, Subcommittee on Civil Service
Cormmittee on Government Reform and Oversight
House of Representatives

Dear Mr. Chairman:

This responds to the joint request by you and Representatve Moran for our analysis
of an opinion by the General Counsel of the Deparment of Energy (DOE) which
concluded that the Department may offer voluntary separatgon incentive payments.
or "buyouts,” under the Federal Workforce Restructuring Act to employees who had
not been approved for such payments prior to April 1, 1995. For the reasons stated
hereafter, we disagree with the General Counsel’s opinion. In our view, the Act
does not authorize buyout payments to any employee who separates from service
after March 31, 1995, unless on or before that date the agency head (1) approved a
buyout for that employee and (2) determnined that a delayed separation for the
employee (undl not later than March 31, 1997) was necessary to ensure the
performance of the agency's mission.

BACKGROUND

Section 3 of the Federal Workforce Restructuring Act of 1994, Pub. L. No. 103-226,
108 Stat. 112 (March 30, 1994), 5 U.S.C. § 5597 note, authorizedwa buyout program
for federal employees who separated {rom govermnment service by retirement or
resignation. Section 3 generally limited eligibility for buyouts to employees who
separated prior to April 1, 1995. However, it tncluded an excepdon allowing the
payment of buyouts to employees who separated on or after April 1, 1995, but not
later than March 31, 1997, if the agency head determined that delaying their
separation was necessary to ensure performance of the agency's mission.
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3 IN GENZRAL ~In order o avoid or muumuze the need for wmvoiuntary
0S due Lo a reducton in force. reorganizanon. ransier of funcuon,
3rootner sumilar acton. and subject o paragraph 2. the head of an agency
7. 2r authonze the payment of, voluntary separation incentive
DAyMeRLs 10 agency empioyees—

A any component of the agency:
"3 in any occupation:
“Ch in any geographuc locadon; or

"D} on the basis of any combinagon of factors under subparagraphs
(A) through (C).

'£2) CONDITION.—

'(A) IN GENERAL.-In order to receive an incentive payment, an
employee must separate from service with the agency {whether by
regrement or resignation) before April 1, 1995.

"(B) EXCEPTION.~An employee who does not separate from service
before the date specified in subparagraph (A) shall be ineligible for an
Incenuve payment under this section unless—

(i) the agency head determines that, in order to ensure the
performance of the agency's mission, it is necessary to delay such
employee's separation; and .

"(i) the employee separates after compieting any additional
period of service required (but not later than March 31, 1987)"

On March 7, 1995, the Secretary of Energy issued the Department's buyout policy
under the Act. The buyout policy included a determination by the Secretary, dated
March 6, 1995, that separations for employees occupying broad categories of
positions needed to be delayed in order to ensure performance of DOE's mission.
The categories included all DOE managerial and supervisory posidons, all posiuons
at grade GS-14 and above, and positions at grade GS-13 and below that met
specified criteria. Under the DOE’s policy, all employees in these categories could
apply for delayed separation buyouts during the period from March 1 through

5



11

APPENDIX APPENDIX

Marca 27, 1595 The polcy “urther provided that all such applications would e
‘zondinonally approved” prior to Apri !, 1395, subject t0 the avalablity of funds -y
pay for “he buyouts, the level of buyouts approved by the Office of Management ars
3udget "OMB}. anc sther consideraons.

Supsequently. in a memorandum dated July 19, 1895, DOE's General Counsel

* 10 an nternal request for A legal opinion on whether DOE's buyout
20T uid e amended o authonze buyouts for employees in the "targeted
cosimons' identified dy the Secretary’'s March 6 determinanon wno had not fled
applicanens or been approved for buyouts prior to Apnl L. 1395 According w0 the
mermorandum. approval ‘or additional buyouts was sought to the 2xtent that suyoug
locanions 2oy OMB were 'not completely used due to empioyee decisions not =
sake deiayved buyout separations.’

in fus July 10 memorandum, the General Counsel concluded that the Act 4id not
preclude DOE from offering additional buyouts to employees who did not tile
applicadons prior to April 1, 1995. He reasoned that the Secretary's March 3
determination satisfied the exception in secton 3(b)(2)(B) of the Act permittdng
buyouts for employees who did not separate prior to April 1, 1995, even with
respect to DOE employees who had not applied for buyouts before that date. In
thus regard. the General Counsel observed that the portions of the Secretary's
onginal policy requiring that all applicadons be received before Aprl | "were not
necessary to meet the Act's substantive requirements for delaying-the separaton
-date beyond March 31, 1995." Rather, he stated:

“The Act does not require that employees file applicadons. The Act

does not require that employees formally ‘agree’ to separate prior to
March 31. 1995. The Act does not specifically state that a separation
has to be authorized by any particular date.”

The General Counsel noted that the issue had been discussed with an Assistant
General Counsel of the Office of Personnel Management (OPM), "who indicated that
OPM would take a very constraining view of the law." Specifically. the OPM
Assistant General Counsel expressed the view that in order to receive a buyout for
a separation occurring on or after Aprd 1, 1995, an individual employee must have
been approved for a buyout and been subject to a delayed separaton determinaaon
made before that date. The DOE General Counsel responded that OPM had not
issued regulations interpreting section 3(b) of the Act,' and that:

"The absence of procedural mandates from the Act or regulations. and
the broad purpose of the Act 'to avoid or minimize the need for

Section 3(e) of the Act authorizes the Director of OPM to prescribe reguiadons
necessary for the administration of subsections (a) through (d).
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nvoluntary separanons due to a reduction \n force, reorgaruzanon,
transfer of funcuon. or other sumular ac0oON,’ remain persuasive O us
that the Secretary was nven broad discreton o fashuon agency
crocedures that will achieve the stated congressional objecuve.’

nzie OPM had not prescribed regulanons interpreung secnon (b OPM's
Associate Director for Empioyment Service issued a memorandum dated

Tegruary 14 20 personnel directors in civilian agencies setang forth gudance
agenctes shouid {ollow when they delay the separagon of employees who accept
suyouts under the Act. The guidance was provided in the form of a seres of
quesnons and answers, one of whuch specifically addressed the issue here as
iollows

2 What actions have to be taken by the agency in order to delay the
separation of an employee recetving a buyout past March 31, 1895”

A The buyout has to be offered by the agency and accepted by the
employee prior to Aprl 1, 1995.

‘The agency has to commut to pay the buyout to the
emplovee prior to April 1, 1995, either as part of a general
offer letter in which it agrees to pay buyouts to all who
apply, or on an individual basis after the employee applies.
‘and}

"The agency has to determine, prior to April L, 1995, thata
delay in the separation of designated employees receiving
buyouts (either individuaily or collectively) is necessary to
ensure performance of the agency's mission."

In our view, the interpretation set forth by the OPM Assistant General Counsel and
the above-quoted OPM guidance is correct. This interpretation follows from the
plain terms of section 3(b) of the Act, as well as from the fundaraental logic and
context of the statute.

Subparagraph 3(b)(2)(A) states the general rue that in order to receive a buyout. an
employee must separate before Apru 1, 1995. Subparagraph (B) states, as an
excepton to the general rule, that "(ajn employee who does not separate from
service before the date specified in subparagraph (A) shall be ineligible for an
incenave payment . . unless . . . the agency head determines that in order to
ensure the performance of an agency's mission it 1s necessary to delay such
employee's separation . . .. (Emphasis supplied) This language clea;ly
contemplates that determinatons to invoke the exception and permit delayed
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separations be made i conjunction wath che approval of the buyouts themselves.
Therefore. such determunatons must be made prior to Aprd L. 1993, Moreover, use
of the ferm ‘such 2mployes’ :n subparagraph (B) clearly requires rat excepnons be
made with reference 1o those employees being designated and approved Jor
DUVOULS.

DOE Secretary's determunation of March § that it was necessary 20
cordionady approve the delayed separanon of emplovees i droad categories of
cositions cannot now pe invoked on behalf of emplovees who did not appiy or
racawe aven condinonal approval for buyouts prior to Aprd L. 1393 The March 3
Jererrunation only listed the categones of empioyees who would Se eigible for a
deferred separatuon buyout should they appiy ror one. However. as :he
Jetermunanion itseif stated. employees who wanted a dererred puyout sall neaded o
appiy for one by the March 31 deadline. This is entirely consistent with OPM's
gudance of February 14 that buyouts had to be otffered by the agency and accepted
by the employee prior to Aprd 1, 1395.

Accordingly, employees who were not approved for buyouts prior to April 1, 1995,
cannot thereafter satsfy the eligibility requirements in section 3(b)(2) for payments
based on delayed separation. More fundamentaily, we disagree with the DOE
General Counsel's premise that authonty to approve buyouts under the Act -
contnued after March 31, 1995. The legislative history of the Act confirms that the
authority to approve buyouts was intended to terminate on March 31, 1995, and that
buyouts based on delayed separations were limited to specific employees approved
for such delayed separations on or before that date on the basis of a determunation
of need under secnon 3(b)(2)(B).

The onginal version of the buyout legisladon was drafted by the Admunistration and
introduced {by request) as H.R. 3218, 103d Cong., on October 5. 1993. The
Adminstradon bill provided a limited 90-day period during which buyouts could be
authorized. The 80-day period could vary by agency, but could not extend beyond
September 30, 1994. The bill also required employees receiving buyouts to separate
by the close of the applicable 90-day period unless the agency head deterruned that
delayed separation was necessary to ensure performance of thé agency's mission.

Specifically, secton 3(b) of the bill provided as follows with respect to the basic
authority for the proposed buyout program:

'(b) ESTABLISHMENT OF PROGRAM.—

(1) IN GENERAL.-In order to assist in the resuructuring of the
Federal workforce while minimizing involuntary separations, the head
of an agency may pay, or authorize the payment of, a voluntary
separation incennve to employees in any component of the agency,
employees in any occupation or geographic locadon, or any
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combinanon thereof. who agree, during a continuous 90-day period
designated by the agency head for the agency or a component thereof,
beguuung no earlier than the date of enactment of this Act and ending
no later than September 30, 1994. to separate from service with the
agency, whether by reurement or resignanon.

"2} REQUIREMENTS RELATING TO SEPARATION DATE -[n order 20
receive a voluntary separation incentdve, an employee shail separate
rom service no later than the last day of the 30-day peniod designated
oy the agency head under paragraph (1). unless the agency nead
determunes that, in order to ensure the performance of the agency's
mission. the employee must agree to connnue in service untl a later
date, but not later than 2 years after such last day of the 90-day period.’

During hearings on the H.R. 3218, OPM wimesses described these features of the
bul and the radonale for them. The OPM Deputy Director stated:

"The 80-day window during which employees would be abie to
elect t0 leave and receive their incentve would be designated by each
agency head and may occur at any time between the date of the
enactment of this legislation and September 30, 1994 . . ..

"Agencies would have the authority to delay separatons of
particular employees for whom separation incentives have been
authorized for up to two years after the end of the 30-day window,
where necessary, to ensure that performance of the agency’s mission
is not impaired.”

Joint Hearings before the Subcommittee on Compensation and Employee
Benefits and the Subcommittee on Civil Service of the Committee on Post
Office and Civil Service, House of Representatives, 103d Cong. 1st Sess.,
October 1993. Serial No. 103-25, at 6.

The OPM Assaciate Director for Career Entry later elaborated ds follows:

'[T)f they signed up during the 30-day [sic] window, they could
leave at periods during that following two years as long as they sign
up. We have to get them signed up during that window.

“If they made that commitment, they could leave later on during a
two-year window if they were in a critical occupation where we had to
keep them on board to get the job done and collect taxes or process
claims or what have you.

- - = - -
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'{T’hey could at that time redire if they signed up during the 90-day
winéow

"That 1s critical for us, ;0 nave people commit so they ire not
wvalting and hoping Jor a more expensive buyout.’

1d. at 23.

On Novemper 13, 1893. the House Committee on Post Office and Civil Service
reported out a new bill-H.R. 3345, 103d Cong. Section 3 of this bl was simudar in
substance 0 secnon 3 of H R 3213 It retained the agency-speciic 30-day buvout
authonzacon "mindow’ whule extending the terrmunation date for any such window
to December 31, 1394. The Comumittee report reiterated the mnrent :hat duyouts
could only be offered during the applicable 30-day window, but noted that some
wimesses at the hearing had expressed concern “that the 30-day period for offenng
separaton incentives would provide insufficient ame for employees to adequately
and comfortably consider the offers.” H.R. Rep. No. 103-386, 103d Cong., lst Sess.
at 5 {1993).

On February 10, 1994, H.R. 3345 passed the House in the form of an amendment in
the nature of a substitute to the bill reported by the Committee. The amendment
omirted the 90-day lirut on offering buyouts but retained the condition that buyout
recipients separate by the end of 1994 unless the agency head determined that a
delay was necessary. See section 2(b)(2) of H.R. 3345, printed at 140 Cong. Rec.
H452 (daily ed., Feb. 10, 1994).

Whule the House floor amendment eliminated the more restrictive 90-day period, the
overall dme limit on buyout offers was retaned. Thus, Representative Clay, Soor
manager of the bill, stated that "the authority to offer voluntary separation
incendves, pursuant to this legislation, expires at the end of this calendar year." Id.
at H446. Except for further extensions of the deadlines made in conference, the
House-passed language was identical to the language enacted as section 3(b)(2) of
the Act. .

The Senate version of the buyout legisiation also imposed time limits on buyout
authority, using the 90-day agency-specific window originally proposed by the
Administration and followed in the early version of the House bill. See 140 Cong.
Rec. S1526-27 (daily ed., Feb. 11, 1994). In this regard, the report on S. 1335 by the
Senate Committee on Governmental Affairs observed:

"Subsection (b) of section 3 provides the basic parameters
governing the voluntary separaton incentive program. Paragraph (1)
authorizes . . . voluntary separation incentives to employees in any
component of the agency, in any occupanon. in any geographic
location, or in any combination thereof. In exchange, the employees

10
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Tust agree [0 resign or reqre dunng the continuous 90-day penod
designated by the agency head for :he agency or component. That
peniod may not degin before the date of enacument of the Act or end
later than 3eptemper 30. 1994. Paragrapn {2) provides that. \n order to
ensure the performance of the agency's mission, the agency head may
make 2xcepuions to the requirement of saparation by the last day of
the 30-day period. and grant voluntary separation incenuves to
2mpiovees who agree o conmnue tn service but not ionger than ~vo
2ars arter the last day of the 0-day perlod.' 3. Rep. No. 103-223.
123d Cong.. 2d Sess. at 3-5 1994},

T~ osum. whule thewr specific provisions varied, all versions of he buyout legsiaton—
‘rom the ongmnal Admurusiranon bil. through the vanous House and 3enate
versions. 10 the version enacted as Public Law 1)3-226—nad several basic leatures
that remained unchanged. Al versions imposed deadlines on the period durmng
which buyouts could be offered and approved. the deadline eventually enacted
being March 31, 1995, All versions likewise provided for delays in separacon
peyond the deadline, but only for employees who had been approved for buyouts
and for whom the requisite delayed separanon determinanion had been made by the
agency head prior to the deadline.

For the foregoing reasons, we conclude that the Federal Workforce Restructuring
Ace preciudes offering buyouts to employees after March 31, 1995, or making
buyout payments to employees after that date unless the head of the agency had
determined by March 31 that the specific employee could deiay his or her departure
0 order to ensure the performance of the agency's mission.

Sincerely yours,

v
" ) > e

Comptroller General

7710; the Uruted States
/

(410061)

11
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Mr. MicA. Mr. Bowling, did you have anything further to add?

Mr. BOWLING. No; Mr. Wra{ spoke for me. :

Mr. MicA. All right. We will come back to you all.

Now we will hear from Mr. Koskinen, Deputy Director of the Of-
fice of Management and Budget. )

Mr. KOSKINEN. Mr. Chairman, I am here this morning, at your
request, to provide whatever additional information you need to
continue your evaluation of the role that reinventing Government
has played in executive branch work force reduction, and to further
your understanding of OMB’s action to allow certain agencies to
reoffer unused deferred buyouts authorized by the Federal
Workforce Restructuring Act of 1994.

Attached to my testimony of May 23, 1996, was a list of each
agency’s civilian FTE levels and overall personnel reductions that
have occurred from 1993 through 1995. In your invitation letter to
this hearing, you asked me to categorize these decreases based on
the many ways the administration has worked to reinvent Govern-
ment as part of our efforts to provide a Government that is more
customer oriented, more focused on results, and that works better
and costs less.

The administration, through the National Performance Review,
has proposed a series of strategies to improve the operation of the
Government, including privatization, devolution, discontinuance, or
consolidation of programs and agencies. The hundreds of programs
targeted for termination or consolidation were listed on pages 187
through 199 of the President’s fiscal year 1996 budget and reflected
throughout the President’s fiscal year 1997 budget.

The major goal of these initiatives was to improve the Govern-
ment’s effectiveness. No one has tracked FTE declines for each of
these activities, and there is no efficient way to obtain that infor-
mation at this time.

In addition, as I said at the hearing on May 23, limited discre-
tionary dollars are now the driving force behind work force reduc-
tions. The FTE reductions called for in the Federal Work Force Re-
structuring Act have been and will be met ahead of the act’s sched-
ule. FTE reductions have resulted from some agencies being abol-
ished—such as the ICC and some small agencies such as the Ad-
ministrative Conference of the United States—privatization that
has occurred—OPM'’s interagency training operations—and consoli-
dations that are under way.

In the main, however, agencies used regular turnover supple-
mented with voluntary separation incentives—buyouts—to achieve
lower spending levels necessary to meet resource limitations, there-
by cutting their FTE employment levels.

You asked for clarification of the use by certain agencies of de-
ferred buyouts. Three agencies requested approval to offer buyouts
to the same positions to which they were originally offered where
the agency determined the separations in those positions had to be
deferred. OMB approved those requests. We are aware that the
General Accounting Office has advised you that they disagree with
agencies using buyout authority in this manner. We will be con-
sulting with the agencies involved about their views on the matter.

When you noted the potential cost of the deferred buyouts, your
staff has not served you well. The deferred buyouts for 1996 and
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1997 were all the buyouts that were deferred under the GAO inter-
pretation. Only 1,400 deferred buyouts have been offered since
March 31, 1995, which would be a cost range of $156 million, if
they were all used—there is no indication that they necessarily will
be—to agproximately $30 million.

_Second, the minority has talked about a deliberate attempt to
circumvent the law. I would like to submit at this point in my testi-
mony, a memorandum in response from me. The memorandum pre-
sented to me made clear that we had reviewed the Department of
Energy’s legal counsel’s view.

Our legal counsel had determined that the DOE’s legal interpre-
tation is valid and legally they can reprofram the buyout signato-
e

ries but a policy decision should be made. That is not the back-.

ground of a deliberate circumvention of the law, it is the back-
ground of a leghal interpretation that said it is legal.

The end of that memorandum says we believe it is more prudent
to offer voluntary buyouts to employees than to needlessly demor-
alize employees with RIFs, which are much more costly or force
buyouts that lead to legal battles that are costly and could cause
unwarranted negative publicity.

The following memorandum of October 4, from me to several
OMB executives notes:

I have signed the approval for DOE to reprogram its buyouts. None of these is-

sues are simple, but it seems hard to jus forcing them to engage in any more
RIFs than they have to use. Thanks.

It is clear, Mr. Chairman, that we may be in disagreement. We
did not have GAO’s legal opinion in Thursday afternoon. We will
be pleased to have it.

The agencies made their legal determination. Our determination
was that that was a reasonable interpretation of the law. GAO now
has a different interpretation of the law. But no one was operating
deliberately in contravention of the law. We do not believe it is fair
to characterize these as illegal buyouts.

With regard to the interpretation of the law, I am not practicing
as a lawyer, I actually haven’t been a practicing lawyer for 30
years, but, as GAO opinion notes, this Congress knows how to
write a statute that says the individual employee has to agree per-
sonally to defer his buyout. Earlier versions of the legislation in-
cluded that requirement.

The final version of the legislation enacted into law deleted the
requirement that an individual had to agree to the delay and sim-
ply gave to the agency the ability to defer buyouts when it was in
the agency head’s determination the delay would be a result of the
question of legal interpretation, is whether the reference to such
employee requires reference to an individual employee who signed
up on an employee in the class deferred by the agency head.

GAO has read the statute in a way they deem appropriate; the
Department of Energy read the statute; the lawyers read it dif-
ferently. Our counsel reviewed it and thought their interpretation
of it is reasonable. The fact that we have a disagreement is an im-

ortant matter, but it doesn’t further the dialog to maintain we
ﬂave acted illegally or that we are the source of the problem.

Regarding your request for information on OMB’s allocation of
buyouts to the departments and agencies, attached to my testimony
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is a listing showing all allocations covering fiscal years 1994
through 1997 with information showing the actual number of
buyout payments made in fiscal years 1994-95.

Several days ago we provided this committee a large number of
documents that you requested with the additional items that you
requested in your invitation, Mr. Chairman.

That concludes my statement. I will be pleased to answer any
guestions that you or other members of the subcommittee may

ave.

Thank you.

[The prepared statement of Mr. Koskinen follows:]
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TESTIMONY OF
JOHN A. KOSKINEN
DEPUTY DIRECTOR FOR MANAGEMENT
OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE

SUBCOMMITTEE ON CIVIL SERVICE
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
U.S. HOUSE OF REPRESENTATIVES

JUNE 11, 1996

Mr. Chairman, [ am here this moming, at your request, to provide whatever additional
information you need to continue your evaluation of the role that “reinventing government” has
played in Executive Branch workforce reduction, and to further your understanding of OMB’s

action to allow certain agencies to reoffer unused deferred buyouts authorized by the Federal
Workforce Restructuring Act of 1994.

Attached to my testimony of May 23, 1996, was a list of each agency’s civilian FTE
levels and overall personnel reductions (with a few increases) that have occurred, 1993 through
1995. In your invitation letter to this hearing, you asked me to categorize these decreases based
on the many ways the Administration has worked to reinvent Government, as part of our efforts
to provide a government that is more customer oriented, more focused on results and that works
better and costs less. The Administration, through the National Performance Review, has
proposed a series of strategies to improve the operation of the government including
privatization, devolution, discontinuance, or consolidation of programs and agencies. (The
hundreds of programs targeted for termination or consolidation were listed on pages 187 through
199 of the President’s Fiscal Year 1996 Budget and reflected throughout the President’s Fiscal
Year 1997 Budget.) The major goal of these initiatives was to improve the government’s
effectiveness. No one has tracked FTE declines for each of these activities and there is no
efficient way to obtain that information at this time.

In addition, as I said at the hearing on May 23rd, limited discretionary dollars are now the
driving force behind workforce reductions. The FTE reductions called for in the Federal
Workforce Restructuring Act have been and will be met, ahead of the Act’s schedule. FTE
reductions have resuited from some agencies being abolished (such as the ICC and some small
agencies such as the Administrative Conference of the U.S.), privatization that has occurred
(OPM’s interagency training operations), and consolidations that are underway. In the main,
however, agencies used regular turnover supplemented with voluntary separation incentives --

buyouts -- to achieve lower spending levels necessary to meet resource limitations, thereby
cutting their FTE employment levels.
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You asked for clarification of the use by certain agencies of deferred buyouts. Three
agencies requested approval to offer buyouts to the same positions to which they were originally
offered where the agency determined that separations in those positions had to be deferred.
OMB approved those requests. We are aware that the General Accounting Office has advised
you that they disagree with agencies using buyout authority in this manner. We will be
consulting with the agencies involved about their views on the matter.

Regarding your request for information on OMB’s allocations of buyouts to the
departments and agencies, attached to my testimony is a listing showing all allocations covering
fiscal years 1994 through 1997, with information showing the actual number of buyout payments
made in fiscal years 1994 and 1995.

Several days ago we provided the Subcommittee a jarge number of documents that you
and Congressman Moran requested. Within that collection are the additional items you requested
in your invitation to this hearing.

Mr. Chairman, that concludes my statement. [ will be pleased to answer any questions
that you or other Members of the Subcommittee may have.

Attachment
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Mr. MicA. Now, for a third opinion, we will turn to Mr. Jim King,
the Director of the Office of Personnel Management.

Mr. KING. Thank you, Mr. Chairman.

Mr. Chairman and members of the subcommittee, thank you for
this opportunity to continue our discussion of the administration’s
successful program of voluntary separation incentives, or buyouts,
that has been carried out under the Federal Work Force Restruc-
turing Act of 1994. When Congress passed that act, which man-
dated the reduction of 272,900 jobs over a 5-year period, it was
clear that attrition alone would not meet the goal.

The buyouts have helped us move steadily toward our
downsizing goal with a maximum of compassion for individual
workers and a minimum of disruption and lowered morale in the
workplace,

I think it might be useful at this time, Mr. Chairman, to point
out that Federal agencies beyond defense have experienced reduc-
tions in their work force. The majority of the work force reduc-
tions—two-thirds, as you know, Mr. Chairman—occurred at DOD.
DOD has reduced its work force by 16 percent over the last 3 years
by closing DOD facilities outright and realigning activities.

However, a significant number of non-Defense agencies have also
borne substantial cuts: The Department of Agriculture, 13.4 per-
cent cut; Housing and Urban Development, 12.7 percent; Interior,
13.5 percent; Labor, 11.9 percent; Transportation, 10.5 percent;
Agency for International Development, 17.5 percent; General Serv-
ices Administration, 23.6 percent; NASA, 15.2 percent; Nuclear
Regulatory Commission, 10.6 percent; the Office of Personnel Man-
agement, 38.5 percent; Small Business Administration, 13 percent;
and USIA, 12.2 percent.

I hope, Mr. Chairman, that these figures will help the committee
to appreciate that it hasn’t been a singular effort in any one loca-
tion, and, Mr. Chairman, it would be disingenuous of this witness
not to acknowledge your help and the help of the subcommittee and
the work we have been doing in downsizing.

And, Mr. Chairman, because buyouts are less expensive than in-
voluntary separations, they have also saved the taxpayers a great
deal of money. We are talking millions of dollars of taxpayers’
money. And we have used the GAO’s methodology and numbers,
consistent with the report that they made, I believe, to this com-
mittee in May of this year.

Since January 1993, the Federal work force has been reduced by
about 240,000 employees. During that period, agencies paid about
110,000 buyouts. About 21,000 career employees were involuntarily
separated between fiscal years 1993 through 1995.

We believe that the (z)wnsizing of the Federal work force by
about 11 percent in 3 years, with less than a tenth of the reduction
comm%dfrom involuntary separations, is a major achievement. We
at OPM are proud of our role in developing and implementing this
legislation and in helping meet the downsizing goals that Congress



24

and the President have set. We fully suplgort the newer, more tar-
geted buyout program embodied in the Federal Employee Reduc-
tion Assistance Act of 1996. And I will be glad to respond to any
questions about these programs.

Thank you, Mr. Chairman.

[The prepared statement of Mr. King follows:]
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STATEMENT OF
HONORABLE JAMES B. KING
DIRECTOR
OFFICE OF PERSONNEL MANAGEMENT

before the

SUBCOMMITTEE ON CIVIL SERVICE.
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
U.S. HOUSE OF REPRESENTATIVES

at a hearing on
FEDERAL GOVERNMENT DOWNSIZING
JUNE 11, 19%6
Mr. Chairman and Members of the Subcommittee.

Thank you for this opportunity to continue our
discussion of the Administration's successful program of
voluntary separation incentives--or buyouts--that has been
carried out under the Federal Workforce Restructuring Act of
1994.

When Congress passed that Act, which mandated the
reduction of 272,900 jobs over a five year period, it was clear
that attrition alone would not meet that goal.

The buyouts have helped us move steadily toward our
downsizing goal with a maximum of compassion for individual
workers and a minimum of disruption and lowered morale in the
workplace.

Because buyouts are less expensive than involuntary
separations, they have also saved the taxpayers a great deal of
money .

Since January 1993, the Federal workforce has been
reduced by about 240,000 employees.

During that period, agencies paid about 110,000
buyouts.
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Only about 21,000 career employees were inveluntarily
separated during Fiscal Years 1993-95.

We believe that to have downsized the Federal workforce
by about 11 percent in three years, with less than a tenth of the
reduction coming from involuntary separations, was a major
achievement.

We at OPM are proud of our role in developing and
implementing this legislation, and in helping meet the downsizing
goals that Congress and the President have set.

We fully support the new, more targeted buyout program
embodied in the Federal Employment Reduction Assistance Act of
199%6.

I will be glad to answer your questions about any
aspect of these programs.

Thank you.

e
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SPECIAL AGENCY EDITION - FEBRUARY 22, 1995

INCLUDES ADDITIONAL QUESTIONS AND ANSWERS

I:E The Dally Buyout March 30, 199 |

February 8, 1995
Number 61

Current Davalopments in Oownszing-Preparad by OPM's Fedaral Warkforea Restructuring Otfies

DELAYING THE SEPARATION OF EMPLOYEES UNDER
THE FEDERAL WORKFORCE RESTRUCTURING ACT

Public Law 103-226, the Federal Workforce Restructuring Act of 1994, authorizes
the head of each Executive agency to offer separation incentives to employees
during times of major reorganizations or downsizing. Section 3 of the Act provides
that, "in order to receive an incentive payment, an employee must separate from
service with the agency before April 1, 1995...unless the agency head determines
that in order to ensure the performance of the agency's mission, it is necessary to
delay such emplayee's separation.” These delayed separations can occur no later
than March 31, 1997,

This issue provides some commonty asked questions and answers about the
delayed separation provisions of the buyout law.

Q. WHAT IS THE AGENCY'S AUTHORITY TO DELAY THE SEPARATION OF AN
EMPLOYEE RECEIVING A BUYQUT PAST MARCH 31, 19957

A. Section 3(b) of Public Law 103-226, the Federal Workforce Restructuring
Act of 1994, allows the head of a non-Defense agency to authorize the
payment of voluntary separation incentives to employees wha voluntarity
retire or resign during periods of major downsizing. In general, these
separations must occur before April 1, 1995, An employee who does not
separate before April 1, 1995, is “ineligible for an incentive payment...unless
the agency head determines that, in order to ensure the performance of the
agency's mission, it is necessary to delay such employee's separation.”
These delayed separations can occur no later than March 31, 1997.
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WHAT CRITERIA DETERMINES WHICH EMPLOYEES WILL HAVE THEIR
SEPARATION DELAYED?

The agency head has the sole discretion to determine which employees or
categories of empioyees are considered critical to ensure the performance of
the agency's mission and will be delayed. Such criteria will depend on the
agency's budget, FTE allocations, downsizing plans, mission changes, etc.

WHO CAN BE DELAYED?

Agencies may delay separation beyond March 31, 1995, for individual
positions or by categories of positions. Whenever possible, a letter otfering
buyouts to employees should state which positions or categories may be
subject to delayed separation.

CAN | REQUEST TO HAVE MY SEPARATION DELAYED PAST THE MARCH
31, 1996, DATE?

No. The law leaves the authority to defay separations with the agency head.
Only the agency head or delegated authority can authorize these delays and
the delay must be for employees needed to ensure performance of agency
mission. Delays cannot be authorized for the convenience of the employee,

CAN | TURN DOWN MY AGENCY'S REQUEST THAT | STAY ON FOR AN
ADDITIONAL PERIOD AND LEAVE NOW AND STILL GET THE INCENTIVE
PAYMENT?

Agencies approve the delayed incentive payment for certain employees or
categories of employees contingent on their staving to finish essential
activities. If you are such an employee, you could still resign at any time, or
take early retirement during the early retirement window, or take regular
retirement if you are eligible, but the agency is not obligated to pay you an
incentive (f your separation occurs before the date set by the agency.

WILL MY AGENCY OFFER DELAYED SEPARATIONS?
Each agency will make decisions regarding delayed buyout separations.
Check with your servicing personnel office for details.
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DOES OPM'S DECISION TO WAIVE THE REQUIREMENT REGARDING 5-
YEAR ENROLLMENT IN THE FEDERAL EMPLOYEE'S HEALTH BENEFITS
PROGRAM APPLY TO DELAYED SEPARATIONS ALSO?

Yes. Employees who retire with buyouts under the Federal Workfotce
Restructuring Act of 1994, and other similar legislation, can continue their
health insurance into retirement even if they have not been enrolled for a full
S-year period prior to retirement. OPM has authority under the law to waive
this requirement, if it determines that, due to exceptional circumstances, it
would be against equity and good conscience not to allow an employase to
continue their health insurance coverage.

Congress instructed OPM to consider that the widespread use of voluntary
early retirement authorizations and voluntary separation incentive payments
authorized by the law constitutes the sort of exceptional circumstance
warranting the use of OPM waiver authority. OPM is therefare granting
waivers to Executive agency employees who receive a voluntary incentive
payment under P.L. 103-226 if the employee retires during the period
beginning March 30, 1994, and ending March 31, 1995, {or, if the agency
retains the employee due to the agency's need, not later than March 31,
1997}, To quatify for this waiver, employees must have been enrclled in
FEHB by March 30, 1994,

IF MY SEPARATION IS DELAYED, AM | STILL ENTITLED YO A BUYOUT?

Generally, there are no "guarantees” on the payment of a buyout.
Employees are not "entitled” to a buyout until they separate on the date
determined by the agency.

AM | ELIGIBLE FOR DELAYED SEPARATION IF | AM NOT CURRENTLY
ELIGIBLE FOR REGULAR OR OPTIONAL RETIREMENT?

Each agency has the authority to decide whether to offer buyouts to
employees eligible for early or optional retirement, or to employees who quit.
Your eligibility for retirement, and the basis for computing your retirement
annuity, are determined at the time that you actually separate from Federal
employment. Thus, employees who are not eligible for retirement at the
time they apply for a buyout could still take early or optional retirement as
fong as they meet the eligibility requirements by their separation date.

Agency's MAY NOT delay the separation of the employee of an employee
receiving a buyout simply to allow the employee to reach title for any form
of retirement.
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IF MY SEPARATION IS DELAYED, CAN THE AGENCY STILL REACH ME FOR
AN INTERVENING REDUCTION N FORCE (RIF} ACTION?

Yes. An empioyee who is retained for a defayed buyout is still subject to
actions such as RIF, performance based actions, and other actions.
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Mr. Mica. I thank you, Mr. King.

We have been joined by the gentlelady from Maryland, Mrs.
Morella.

You haven’t had an opportunity for an opening statement. If you
wanted to do that at this time before we get into questions, you are
more than welcome.

The gentlelady is recognized.

Mrs. MORELLA. ]I am probably going to be picking up on the point
of this hearing, Mr. Chairman, and in response to the statements
that we have heard.

I think it is very important that you hold this hearing, and I ap-
preciate it, to examine the way in which the administration has
pursued its downsizing goals, managing the reduction of 272,200
FTEs mandated by Congress in the administration, we know no
simple task.

As I repeatedly stated over the past 2 years, I think the Congress
has the responsibility to help Federal employees and agencies af-
fected by downsizing, and, as you know, I am a sponsor of a num-
ber of bills for the soft landing and to make sure it is fair and equi-
table. I won’t go into all of that.

But today’s hearing is set up to establish further insight into the
administration’s management of the last round of buyouts and the
legitimacy of the Office of Management and Budget’s approval of
several agencies’ plans to reoffer unused buyouts.

I just want to give thanks for the opportunity for letting me clar-
ify this feeling about this. I do support buyouts if they are done
strategically in the alignment with the agency’s mission and if they
are done quickly and for a limited time period.

We know we will be looking at Mr. Wolf's buyout legislation, that
I have cosponsored too, that would authorize another round of
buyouts.

I am concerned by the circumstances that are surrounding the
current extension of the unused buyouts in several agencies; first
of all, OMB—and I know this has probably been repeated before 1
even got here—that OMB didn’t even consult buyouts before ex-
tending the buyouts.

The first I heard about it was in a May 2 column by Mike
Causey, the Federal Diary article, and I have before me an OPM
memo written in February 1995 requesting a legal opinion on al-
lowing agencies to use buyout authority past its expiration, and
this memo was in response to an opinion by the general counsel of
the Department of Energy which concluded that DOE may offer
buyouts to employees who had not been approved prior to April 1,
1995. This means there was an awareness in OPM that differing
legal opinions existed.

[The memorandum referred to follows:]
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@% Oﬁ!oo of '
. Personnel Management Washirgion, DC 204330001

B e Yo You hdwren

MEMORANDUM roa RAINE . TEB -6 B

EL
~ FROM EcTOR
WORKFORCE RES RIN
THRU: LEONARD R
' Assocwre

FOR CAR
Subject. Request for Lagal Oplnlon

Wa think we may heve found 8 way, without any further legisiative sutherization, to
allow agencies 10 continue to use buyout authority to meat the accelerated

downslzing arg facing over the next two years. Wa would Bke your opinion on
tha lagality of this option as loon as possible,

The approach was suggested by the Deparinmnt of Enargy which nesds to cut
thousands of jobs in FY 98 and 07 and wants 1o use buyouts to help do it The
problem ls ihat the Department will not know the epecific number of outs to be
made and the employses tikaly to be affacted befors the general buyout aumorny
ends March 31, 1905,

The new approach would work ke this:

o Ry March 31, 1996. on agency would identily spacific socupations,
gredes and components whers i 18 necessury dow omployes -
separations under buyouts in order fo omuro pwfwmm of the
agency's eritioal missions during the pertod of 8 workforoe restructuring
Muﬂﬂublbwmﬁmchmmhphmem tesutts of the study
(e.g., downsizing In speoific areas, sbollshmant one end posiUons,
redeplayment of resources, etc))

o Asmore spectllc nduwon plans are dml»od betwsen than and
March 31, 1097, the agency would offer buyouts to the empioysss In the
pro-duhnahd units of oocupstions a needed to meet those reductions,
m»Mmmme 31, IOOT mallna!lndoﬂhe buyou!
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o Employses In the deslgnated positions/ units would not be guarantsed
buyouts but would simply be efighle for buyout offers subject to the
avaliability of funds, the magnitude of workforos reductions, and other
op%o“pﬂ? ceitarle, as & result of the agency’s declaration bofore

Ap 1095.

The Energy plan is based on the fact that tha Federsl Workfom Restructuring Ad
of 1994 (PL 103-228) does not epecifically slate that a buyout has to be autherized
bafare Apri 1, 1988, H mw says (in Section 3) that:

*In order to recaive an incentve payment, an employes must separate from
service with the agency before Aprd 1, 1098, ...unless the agency head
determines that in ordet 10 ensure the performance of the agency's mission,

It 18 necessary to delay such smployes’s uplrnbon . (not iater than
March 31, 1897)

Moreover, Ensrgy has noted that the final version of the Act deleted fequirament
of the Act's pradecesnof bil which would have requirad each employee seeking 2
buyout 1o "agree” 1o separate prior to the March 31, 1095 deadling. The absencs
of such @ requirement from the fina! wording of the Act, scupled with the discretion
granted to agency heads {0 make detarminations relative to delayed separations,
appear to meke Energy's appruach feasibie.

Buyoula have proven to ba an effective and less costly attamative to reductions in
force (RIF). if this approach s determined to be legal and conslstant with
Administration poficy, & would enable many agenoles {o battar meat the
acocsleratad workfores cuts on lho horlzon with fewer RIF saparations.

Energy le very anxious to move lorwnrd with further consideration of this upproach

given the short time frime between now and March 31. Tharefare we seek your
teaction at the earflsat possidia ime.
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Mrs. MORELLA. Mr. Koskinen indicates that he signed an ap-
proval for these buyouts on October 4, 1995, and again, as I know
has been mentioned, Congress was not consulted, and the problem
seems to be that OPM and OMB don’t appear to be communicating
very well.

fy notice that Mr. King did not really mention what this hearing
was about but, rather, gave us the statistics in terms of what was
happening.

And OPM’s associate director for employment service issued a
memorandum dedicated on February 14 of last year. A buyout has
to be offered by the agency and accepted by the employee prior to
April 1, 1995. So the legality of this issue raises serious questions.

Congressional intent was clear. I re-examined the 1994 Federal
Work Force Restructuring Act. The language states that in order
to receive an incentive payment, the employee must separate from
service with an agency before April 1, 1995, and an employee that
doesn’t separate before April 1, 1995, shall be ineligible for an in-
centive payment unless the agency determines that in order to as-
sure the performance of the agency’s mission it is necessary to
delay such employee’s separation.

I have before me the analysis by the comptroller general that
clearly states he disagrees with the opinion by the general counsel
of the Department of Energy which concluded that the Department
may offer buyouts to employees who had been approved for such
payments prior to April 1.

Federal employees continue to face difficult times, and this incon-
sistent reauthorization of buyouts is unfair. I just want to point
out, from the opening statement of the chairman here, it said today
we are not going to adjourn this hearing until we receive a firm
commitment on the part of the administration to comply with the
law. I think that is a very good finale and good objective of this
particular hearing.

So I would ask unanimous consent that my entire statement be
placed in the record, and I thank you for the opportunity to allow
me to question the equity of what has been going on.

[The prepared statement of Hon. Constance A. Morella follows:]



36

Statemert of the Honoraknie Constance A. Morella
June 11, 1996

Mr. Chairman, I want to thank you for holding today's hearing to examine the way in
which the Administration has pursued its downsizing gcals. Managing the reduction of
272,900 FT3s mandated by Congress and the Administration is no simple task. As I have
repeatedly stated over the past two vears, I Delieve that Congress has the responzibility
to help federal emplayerea and agencies affected by downsizing. Our federal emplovees are
dcdicated and hard working, and Toyaley musc ba repaid with loyalty. 1 am the sponsor of
sevcral billec to provide retirement incentives and retraining opportunities to separated
federal cmployces. The Administration also has a reaponsibility -- to manage the
downsizing of our federal workferce in the momt fair, stratsgin, afficient and humane way
pussible. That respensibility, however, includes complying with laws passad hy Congress
and signed Ly Lhe President, and communicating with the Congress. I fesr that by
extending the buyout aullority provided in the Pederal Workforce Rectruoturing Act of

1994, the Cffice of Management and Budyel is not living up to thie responaibilicy.

Today's hearing will provide further insight into the Administraliou’'s wanagement of
the last round of buyouts and the legitimacy ot the Office of management and Budget'es

approval of several agencies' plans to reoffer unused buyouts.

I want my own views of buyouts to be clear; I support buycuts if they are done
strategically, in alignment with the agency’'s mission, and if they are done quickly and
for a limited time perisd. 1 am an original cosponsor of Mr. Wolf's buyout legislatien --
legislation that closely mirrors the Administration's plan -+ that would authorize another

round of buyeuts.

I am deaply concarned, however, by circumstances surrounding the current extension

of "unused buyouts® in smeveral agencies. First of all, the Office of Management and

Budget did not consult Congress befors extanding these hoyoute. The first I heard of i
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was in a May 2, 1996 Federal Diary article by Mike Causey! I have before me an UM memc
written in Pebruary 199§ requesting a legai opinion on allowving agancies to use buyout
authority past its expiration. This memo was in response to an opinicm by the General
Counge. at the Department of Energy which concluded that the Department of Energy may
offer buyouts to employees who had not been approved prior to April 1, 1595. This means
that there was an awareness within CPM that differing legal opinions existed as early as
February 1995! Purthermore., a memo from John Xoakinen indicates that he signed an

approva’ far theas huyouts on October 4, 1995. Again, Congress was not consulted.

OPM and OMB don't appear to he communicating very well either. OPM's Associate
Direator for Employment Sexrvice igsued a memorandum dated Fabruary 14, 1995 that statas:
“the buyout has to be offersd by the agency and aoeepted by the employes prior to April 1,

1995.*

The legality of this action raises serious uestions. The Congressional lilecl was
Clear. L have re-examined the 1¥yd Federal Workforce Restructuring Act, and the language
states thac:

“In order to receive an incentive paymens, an employee must separate trom service
with an agency before April 1, 1995... An employese whe does not separate from service
betore April 1, 1995 shall be ineligible for an incentive paymen: unless the agency head
cetermines that, in order to ensure the performance of the agency's mission, it is

necessary to delay such employze's (that's apostrophe s) separation..."

1 have before me the analysis bv the Comptroller General of the United States that
clearly states that he disagrees with the opinion by the General Counsel of the Departmant
cf Energy which concluded that the Department may offer buyouts te anplayess who had nor

been approved for such payments prior to Aprii 1.

Pederal employess continue to face difficult times, and thie inooncictent

rcauthorisation of buyouts io unfair. Pederal cmploycca ere receiving mixed signals and
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do not KNOW what tO eXpect. wWorse, they arw mmkiuy plans bassd on ungrounded expectations
of buyouts based on this extension Of DUyout autbority. 1 lwpe Lhat the agsncies who seek
to extend their buyouts in this manner are doing this with the best intentions for Lhei:
employees. But 1 fear taat these buyouts are not being done strategicaliy. 1n the face
of many legal questions, the results could be highly problematic tor the agencies and
employess. I hLope that today's hearing will both clarify the situation and mark the
beginning of a renewed effort of communication hetween Congrsss and the Administration to

put. ths needs and goals of our federal employees and agencies first.
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Mr. MicA. I thank the gentlelady. And that is indeed, my com-
mitment. That is a unique approach, but I thought we might want
to have our Federal agencies comply with the law.

Let me start out, if I may: Mr. Koskinen and OMB, you testified
today—now you said our subcommittee staff did not estimate the
number of buyouts that have occurred since the authority lapsed.
We didn’t know, we could only guess, and that is one reason we
asked you back. But you did testify, in fact, before this subcommit-
tee of Congress that you conducted 1,400 buyouts at a cost of ap-
proximately $30 million beyond the time as provided by law; is that
correct?

Mr. KOSKINEN. Mr. Chairman, let me clarify. We provided you
with an exhibit that shows the total number of buyouts that were
approved for deferred application under the law. Those buyouts
total slightly over 6,000.

The question at issue in terms of the application of the statute
does not apply to all 6,000 because the number of—the vast major-
}ty og those apply to employees that had signed up and were de-
erred.

Mr. MicA. Then deferred later on. You are saying there are
1,400—your agency took it on itself—in spite of even opinions that
had been sent out by OPM in February 1995, your agency took it
on itself to authorize the expenditure of $30 million in taxpayer
funds, which the General Accounting Office says in plain language,
fundamental logic. In that context, that it couldn’t be interpreted
in any other fashion.

Mr. KOSKINEN. I disagree with that. I do not think it is clear it -
could not be interpreted in any other fashion. In fact, the Depart-
ment of Energy counsel, an intelligent lawyer, interpreted it quite
the opposite fashion.

What we did at OMB, we do not interpret that statute. Our re-
quirement under the act is, in fact, to make sure that the alloca-
tions are appropriate with regard to the reductions in the
workforce and to ensure that there is a reasonable approach being
followed.

Our review, as noted in the materials we provided you, was that
the Department of Energy’s approach of the legal interpretation
seemed appropriate under the act and their total allocations were
small, and their opinion, which we received Thursday afternoon,
now says that they view the matter in a different way.

This is not the first time the legislative branch and the GAO
counsel have disagreed with counsel of the executive branch. As I
noted in my testimony, we have that information. We passed it on
to the agencies for their review and interpretation to determine
their legal rule. Now it is a different matter.

Mr. MicA. It appears fairly clear that both sides of the aisle of
Congress have made themselves crystal clear as to how we should
proceed. We have in fact made it perfectly obvious, that in fact pre-
vious interpretations from OPM have directed agencies in that
fa?hion, and still OMB has chosen to go around us and that coun-
sel.

I want to ask the General Accounting Office a couple of ques-
tions, and either Mr. Bowling or Mr. Wray may respond.
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What corrective measures does the Congress have available now
if an administration decides to spend funds this way that aren’t au-
thorized by Congress?

Mr. WRAY. Fundamentally, if the executive branch continues to
maintain its view that these buyouts are authorized, the practical
remedies are probably limited to enacting legislation. That would
really be the only——

Mr. Mica. Recourse? Is that the only recourse we have?

Mr. WRAY. Essentially, yes.

Mr. MicA. You made it pretty perfectly clear, your opinion. Mr.
Moran has made it perfectly clear from his side. I made it clear.
I said a year ago, after we looked at some of the results of the
buyouts, that in fact—and we held hearings on it, extensive hear-
ings, and found out that half the buyouts were going to people who
were planning to retire anyway and in close proximity to retire-
ment. So we made it clear, and I made perfectly clear that I didn’t
want buyout authority extended.

In fact, I have been trying to work with the minority side to come
up with some solution so we could do some targeted buyouts, and
this process of the bureaucrats getting the cart before the horse is
now undermining the entire process and our credibility to go and
ask for legitimate buyout authority authorized by Congress, which
may be a unique approach. Maybe we don’t need them, Mr. Moran.
Maybe we should just turn it over to them and take a cruise or
something.

Again, what are the normal procedures for notifying the execu-
tive branch officials of Comptroller General opinions that could af-
fect their ability to certify or disburse funds, Mr. Wray or Mr.
Bowling? What are the normal procedures?

Mr. WRAY. We normally make our opinions available to the exec-
utive branch, and we did that, I think, essentially as soon as this
opinion was issued. It was provided to both OMB and OPM.

Mr. Mica. Could an official who has disbursed funds in violation
of the Comptroller’s opinion be held personally liable for an illegal
expenditure?

Mr. WRAY. It is a mechanism under the law. The GAO has statu-
tory authority to take exception, as the term is used, to the ac-
counts of the certifying officer or accounting officer of the Govern-
ment who signed off on payments that turn out to be illegal.

That’s a remedy that goes back to, I think, the last century and
is, frankly, not a very effective remedy. Even if we took exception
to payments that we regarded as illegal, no action could be taken
against the certifying officers unless the executive branch pursued
a debt against them, which they presumably wouldn’t do.

One problem with that remedy is that the certifying officer who
certified these payrolls, it would be very difficult for that person to,
in a meaningful way, be familiar with the types of payments that
were made. So it is not an effective remedy in terms of actually re-
covering money. GAO has no power to recover money.

Mr. Mica. If such unauthorized spending were to continue, what
liabilities could an official incur as a result of certifying or disburs-
ing such funds in that fashion?

Mr. WRAY. As I say, accountable officers of the Government, pri-
marily certifying and disbursing officers, are responsible, are per-
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sonally liable for making payments in violation of law and are re-
sponsible for the legality of the payments that they certify.

One other point I might make is, there is also a provision in the
law that authorizes our agency to waive collection of recovery
against employees who have received illegal payments if those em-
pﬁ)yees had no reason to know that the payments were illegal. So
there would be a different set of issues that would apply to employ-
ees who may have received some of these buyouts we at least
would regard as illegal. We really had not known they were illegal.

Mr. Mica. Mr. King, you got into some statistics about
downsizing, and you cited some agencies. Let me see if I got the
figures correct. You cited somewhere between 12 and, say, 15 per-
cent reductions in some agencies. I think you mentioned NASA.
Was that a timeframe from 1993-1996 or——

Mr. KING. This has been over a 3-year period, Mr. Chairman.

Mr. MicA. It wasn’t like 12 percent a year?

Mr. KiNG. No, sir.

Mr. MICA. It is my understanding from previous hearings that
the normal attrition rate is about 3 percent of the Federal employ-
ees retire, then another 3 percent die or quit. So that is a total of
6 percent per year.

Now fundamentally, I am not good at math, but 6 times 3 is 18.
Normal attrition rate over that time would be 18 percent. And you
said that most of those—and I didn’t catch all the igzgures—-were be-
tween 12 and 15 percent. So actually we are surpassing the normal
attrition rates.

Mr. KING. Mr. Chairman, the attrition rate doesn’t necessarily
hit the bottom line, people hired back. That is why, if you check
each administration over the last 10 years, they averaged about
100,000 new hires every year, and this administration has been an
average of 40,000 a year for new hires.

What we are talking about is a skill mix, Mr. Chairman, and
many times someone who drops—for example, Mr. Chairman, I
would certainly, and I use an example, because it would be a
shocking loss to both you and the committee if Mr. Nesterczuk
were to leave the committee. My assumption is, someone would be
rehired for that task. It would be very difficult to replace the par-
ticular skill mix because you had, say, a custodial helper in the
building that you were going to employ, you wouldn’t logically
move in that direction. It is a skill mix along with attrition.

Mr. MicA. Wait a second. Again, you mentioned bottom line. My
job is to look at the bottom line for the taxpayers. We are only sent
here temporarily to represent their interests. I have to look at the
bottom line, and if we have 18 percent of the folks over a 3-year
period that are going to die or retire or leave or whatever, and we
are making changes in that, I offered that as one remedy, only one
remedy. We even had conceded to offer some limited buyouts where
agencies are going to be impacted.

What we didn’t authorize was an agency to subvert the intent of
the law, and I didn’t say it was a deliberate attempt but there was
a clear indication from this subcommittee that we didn’t want this
to continue, and it has continued.

Most offensive is May 23 when we did our last hearing. They are
posting notices in the Department of Commerce, and one of our pe-
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riods here of time Department of Commerce is actually increasing
its employees when we are offering buyouts.

We are looking at the bottom line, Mr. King. And I know the po-
sition this puts you in and you are not here to rescue OMB from
what they have done.

Mr. KING. Mr. Chairman, the bottom line is, though, that there
are 240,000 fewer Federal employees, and that is the first time in
30 years.

Mr. Mica. Eighty percent of them are out of DOD, and some
buyouts should have been there, and in fact a lot of this occurred
not because of anything in reinvention or to the credit of reinven-
tion but because of base closure, the peace dividend, and other
changes in our national priorities.

But I am going to yield now to the—and 1 will come back to this.
I am going to go vote, and I will yield to the gentleman from Vir-
ginia, Mr. Moran.

Mr. MORAN. Thank you, Mr. Chairman.

Actually, the point that Jim King made is a terribly important
one to emphasize. If you look at why the United States has such
a phenomenally strong and consistent productivity rate, it is not
primarily because of more investment capital, it is not primarily
because of downsizing, it is not primarily because of improved tech-
nology, it is primarily because of a reorganization of the work force.
That is the principal reason why we have become so productive.

We are reorganizing people, retraining them, re-educating them,
and that skills mix is terribly important, and it is as important in
the public sector as the private sector.

I want you hiring more people. I want people within the Federal
work force retrained. And I want people who are no longer as nec-
essary as others would be for that particular slot that we paid—
that requires taxpayers’ money, to find some other employment or
some other way to get retrained, or if they choose not to continue
to be participants, then to be able to retire with some dignity in
the work force. We want that.

I don’t think our objective is primarily to save money. I think
saving money is a very important objective. The primary objective
is to use the plan that has been allocated in the most effective and
efficient manner. Sometimes if your exclusive objective is to save
money, you wind up undercutting those other objectives of effec-
tiveness and efficiency. So we should be clear about that.

We should also be clear about the—where we are going to go
from here. Before we do that, I know Alan Belkin is here, who is
probably the person who did the legal analysis. Give me in as con-
cise a way as possible the legal basis for your opinion which con-
flicts with OMB’s opinion in terms of the latitude this work force—
Federal Work Force Restructuring Act gave.

Did Mr. Wray or Mr. Bowling or—go ahead.

Mr. WRAY. I would prefer to defer to Mr. Belkin, but I will take
a shot at it.

Mr. MORAN. He probably shared his analysis with you.

Mr. WRAY. As has been pointed out before, the law established
as a normal condition that in order to receive the buyout payment
an employee has to separate from service prior to April 1, 1995.
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The law then says under the heading “Exception,” an employee
‘doesn’t need to separate before that date if the a%f.ncy had deter-
mined that, in order to facilitate performance of the agency’s mis-
sion, it is necessary to delay the separation of such employee.

It seems clear to us that such employee means an identifiable
employee, not a series of positions, and also that the logic of the
statute would be defeated if the determination of agency need was
somehow disconnected from the basic approval of the buyouts to
allow an employee to defer separation and apply for buyout down
the road would basically nullify the condition that the buyouts—the
employee must retire by April 1.

The other thing I could mention—I will try to be as succinct as
a lawyer can be. But the legislative history is quite consistent.
When the administration first proposed this legislation, it was very
clear that they wanted a narrow window of time in which employ-
ees would have the opportunity to select buyouts. OPM witnesses
testified to that point before Congress. And all the versions of the
bill kept the notion that this was a program of limited duration.

I think someone mentioned earlier, and this is true, that the
original legislation only had two deadlines. It had a 90-day window
that could vary by agency and also had another overall deadline,
which I think was originally September 30, 1994. In other words,
there were two windows, but the essential meaning was the same,
you had to make a decision within a limited period of time.

Legislative history indicates that the 90-day window was eventu-
ally dropped not because Congress didn’t want that kind of a limit
to apply but because they thought 90 days wasn’t enough time. The
committee reports indicate that. So they dropped a 90-day window
as a certain limit, then kept the overall limit that was tied in Gov-
ernment-wide to a date that ultimately was March 31.

Again, it seems quite consistent from beginning to end that there
was always a notion that both reflected in the language of the stat-
ute, we think, and very consistently in the legislative history that
the authority to approve buyouts would terminate on whatever the
ultimate deadline was, and the ability to defer one’s separation car-
ried on there but applied only to people who had applied for and
been approved for buyouts within the statutory deadline.

Mr. MORAN. Thank you. That is what I was looking for.

The language—I will give you an opportunity Mr. Koskinen. The
language was clear, it was consistent, and it was logical. That is
the point you made.

It would be illogical to tell Federal employees that they had until
March 31 to decide and then, after that period, to let some agen-
cies, based upon the decision of other people, begin to provide
buyouts to those who had not decided before March 31. Not only
would it be illogical internally within that agency but across the
Federal work force, because it would give confusing signals.

Would you not agree from a management—I asked you from a
legal standpoint, but from a management standpoint, you want
these laws and regulations and policies to apgly equally, consist-
ently, across the Federal work force, do you not?

Mr. BOWLING. Yes, that is correct.

We testified in the past that if you are going to offer separation
incentives, it should be a one-time deal with a point definite cutoff,
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so additional people do not delay their separation in the hopes that
they may get another buyout somewhere down the line.

Mr. MoRAN. That is the problem. That is why we are upset, be-
cause this strikes us as poor management. At the very least, it has
caused a great deal of confusion; at worst, it has undermined the
credibility of the Congress and executive branch in terms of what
we mean when we pass legislation and create personnel policies.
And I have got to tell you, the majority of Federal employees today
do not know whether there will be—in fact, I have to say it has
got to be 90 percent—don’t know whether there will be buyouts
available, don’t know whether there will be an enrichment provi-
sion to make them better than the ones that occurred before, don’t
know whether your policy of reducing it each subsequent year is to
their benefit, or whether in fact it will ever be made available.

And based upon what ha;l)pened in the past, because of this,
what we consider to be an illegal direction that was taken by the
executive branch, they don’t know whether or not to believe any-
thing we say. That is the problem. That is why it is a big issue.
It is the precedent that we have now established.

Now, we are not going to put you in jail, Mr. Koskinen. I think
that is fairly clear.

Mr. KOSKINEN. I want to go back and talk with the janitor about
replacing Mr. Nesterczuk. If I am going to jail, I am taking Mr.
Nesterczuk with me.

Mr. MoraAN. The fact is, you are far too important. You do far
too good a job. You are working very hard. You have taken on an
enormous amount of responsibility at a very challenging time.

This is not an indictment of the job that you have done for the
Federal Government. The problem is and the reason we are having
to beat up on you is that a decision was made which, in our strong-
ly held view, was a mistake. We don’t want it to happen again.

We know what the repercussions are, and especially when I am
representing 70,000—although it is probably down to 60,000—Fed-
eral employees by now, if not less, but it is still a lot. And, gosh,
I have got to tell you, there is such confusion, they don’t know
which way to go, and that is—that is cost, a substantial cost, and
one that we have got to avoid in the future.

What I want to get to, though, is where we go from here. What
are we now going to do for these employees? How are we going to
be able to hire the mix of skills that we do need? How are we going
to inform these employees who took those 1,400, who took those il-
legal buyouts? They need to know whether they are real or not.

1 assume they are going to be able to do it, because it wasnt
their fault for participating in this unauthorized program, but we
need to know what remedial action we need to take, not so much
from a legal standpoint but from a management standpoint. Where
are we going from here?

Again, the legislation that you suggested that buyout extension,
I have real guestions how serious you were when, again, you did
not work it out with us beforehand. We read about it, and it is
clear that the chairman is not going to enable that legislation to
be passed through the subcommittee, which means it is dead, and
even if I had the votes on the minority side, we are the minority.
So it is—that issue is a dead one.
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Now we need to know where we go from here, what your next
proposal is, how to get the Government back on its feet again.

At this point, Mr. Koskinen has been dying to respond here, Mr.
Chairman. Do you want to give him that opportunity?

Mr. Mica. OK.

Mr. KOSKINEN. I want to respond that the GAO and the state-
ment of their position was concise, and I would just like to note
where it is not crystal clear and where there are two sides to this
issue. They noted it was very important under the concept that the
statute for employees to be identified by the agency head if there
were to be a deferral.

In this particular case, these cases, the agencies, the areas, the
jobs, the employees, the agencies identified employees that would
be deferred. The question is whether those employees had to actu-
ally sign up for the buyout before the March 31, 1995, date or sim-
ply, as the statute says, leave by March 31, 1997. The employees
were identified by class.

What GAO is saying is that the statute requires that employees
actually sign up for the buyout before March 31, but, as I noted,
the Congress had before it provisions that would have made that
clear and decided not to include those in the final version.

Earlier versions of the legislation stated that for a deferral to
take place, an employee would have had to have signed up. That
was dropped. So in the cases we are looking at, the agency in the
timeframe identified the classes and the areas of employees to be
deferred. So within the agencies, all the employees knew whether
they were in a deferred class or not a deferred class. There is no
confusion in those agencies on which areas were designated for de-
ferral. The issue is whether the employees actually had to sign up
for that deferral.

As I note, the agencies designated employees. The rule is they
had to make the designation before March 31, 1995. They had
clearly identified which employees were involved as a group. We
did not require and the statute deleted the requirement that the
employees actually sign for buyout.

That is not to say that we are right and they are wrong. It is
to say there are two ways to read this statute and its legislative
history. It is not an attempt to thwart or undercut where the com-
mittee is going.

But your point is well taken, the question is: Where do we go
from here? The chairman has stated that he has a firm commit-
ment that we are not ending this hearing until we agreed to com-
ply with the law. As you can tell, we think we are complying with
tllxe law. So to some extent we can all go away thinking something
else.

But historically, as GAO noted, we don’t resolve these issues.
This is not the first time there has been a different interpretation
of an existing law between a subcommittee or a committee and the
executive branch. Historically, those have been resolved on an ana-
lytical basis.

As GAO noted, there is not a legal forum in which these issues
get resolved. We have gotten GAO’s opinion on Thursday afternoon.
We shared it with the agencies. The 1,400 buyouts or allocations,
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they have not all been offered yet. It is up to the agencies now to
review this opinion with us.

We are perfectly prepared to discuss this further with the com-
mittee. But in the context of whether we have been behaving ille-
gally or not, I think it is important for us to make clear it is not
our judgment that we have.

We think the Department of Energy’s legal opinion was a reason-
able one. It is perfectly understandable like my other indications.
It is a wonderful litigious society we have that there are two ways
of interpreting the statute.

We need to figure out where we go from here not only in regard
to these three particular agencies and relatively small number of
employees affected. Where do we go when we are going forward
with a number of agencies that have an option right now of either
RIFing employees, or we would hope they would have the option
of buyouts, and to the extent that the committee’s view is, we
ought not to have a global buyout program, which we have pro-
posed, our view is, we would do better controlling it that way, fo-
cused on agencies that specifically are going to have a decline in
buyouts. I think each agency will have to paddle its own canoe.

As I would note, the chairman on this hearing and previous hear-
ing has noted that some agencies use buyouts at the same time
their employment increased. The statute allowed that. That was
not, again, a subversion of the statute. The statute said the execu-
tive branch could use a number of buyouts outside to the overall
decline in the work force, and that was the civilian work force, not
in the Defense Department work force. Buyouts were allocated ac-
cordingly, and in fact we did not use all buyouts that were author-
ized under the statute.

So as we go forward, we agree that in the next round of buyouts
the agency should be in a position where it is reducing. The alter-
native is RIF, and therefore it is, in fact, going to have a one-for-
one reduction, not in the executive branch generally, but that there
wmhld be a one-for-one reduction in the agency for every buyout
used.

We think that is an appropriate way to proceed, but to the extent
that the committee feels more comfortable doing this on an agency-
by-agency basis, the only risk there is, some agencies that need the
buyouts may, for whatever reason, not be included. Then we would
be confronted with RIF’s.

My final note is with regard to the Commerce Department, the
Commerce Department RIF buyouts, the 203 that have been also
indicated to be reused have been allocated employees with RIF no-
tices. To the extent the Commerce Department has been told not
to issue any of those buyouts that were the ones that were offered
recently, those employees are under RIF notices and would be
RIF'd.

When we go back to the bottom line, the $30 million in question
is not payroll. What will happen in many of these cases is, if em-
ployees do not get buyouts, they will be RIF'd. Then we get into
the issue of, are RIF’s more expensive, just as expensive, or slightly
less expensive than buyouts? Either way, the net gain for the Gov-
ernment is not in fact $30 million for not offering the buyouts. We
will RIF those employees or lose them otherwise.
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Mr. MoraN. Mr. Koskinen, it is generally good advice to quit
when you are ahead. In your respect, it would have been good ad-
vice to quit when you are not too far behind.

Mr. KOSKINEN. I will take that advice.

Mr. MORAN. It is too late now,

Mr. KOSKINEN. Could you identify where it was I could have

uit?

a Mr. MoORAN. You should have quit after I said all those nice
things about you. The fact is—and in fact everyone is entitled to
their own opinion, but they are not entitled to their own set of
facts. The fact is that GAO 1s right and you are wrong.

The reason I say that without equivocation is that the language
of the law is clarified by congressional intent, which includes the
process of legislation, the debate, the report language, and the un-
derstanding between the two parties involved.

The Office of Personnel Management was involved with the Con-

ess from beginning to end. They knew congressional intent. They
ﬁ;ew it was clear; they knew it was logical; they knew it was con-
sistent. They told you so. They had a far better understanding of
congressional intent than OMB did or, in fact, any of the individual
agencies. Their opinion was clear; it was logical; it was consistent
with congressional intent.

If you had any questions given the unequivocal nature of OPM’s
decision, you should have gone to the Congress or could have asked
for another legal opinion. This legal opinion you got from this per-
son is a—is almost embarrassing. And here we have this followup
statement that says it may appear that the Clinton administration
has made an arbitrary extension of a limited congressional author-
ity. And then it talks about negative publicity and so on. It was
badly handled.

Now, let me also interject here, because this brings up a further
problem, I worked for the executive branch in the comptroller’s of-
fice for—the comptroller of HEW’s office for 6%z years. I worked for
the Library of Congress. Then I was staff on Senate Appropria-
tions.

It was clear throughout that time, and I know it has not
changed, that the real decisions were being made by OMB, but the
last people to be held accountable were those OMB people making
those decisions. They were not the ones coming up to Congress.
They were not the ones getting beaten up on. They were not the
ones having to explain the appropriations request.

We at one point invented this “who struck John” table just to fig-
ure out where things fell apart between the understanding of Con-
gress and the executive agencies. It was invariably OMB making
unilateral decisions, and, more often than not, they were never
held accountable.

This is what has happened in this case. OPM knew the right
thing to do; OMB decided it wanted to do something differently. I
don’t necessarily disagree with the motivation, but it exposes a real
problem here, and that is that these folks act with impunity, have
consistently acted with impunity, and we may have to change that.

It is a much larger issue, it is one that falls under Government
operations, but I think it is a very serious issue, and this is only
one of a string of them.
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But you have attempted to suggest that there are two equally
valid gginions. I think the best thing for you to do would be to re-
tract that to make it clear that there was one prevailing opinion
and you chose to come up with another, because it was expedient
and pragmatic to achieve a different—another objective. And until
you do that, we are going to have problems in working out the
more important objective which is, where do we go from here? Be-
cause until you recoin.ize you are in error, we have no confidence
that is not going to be repeated. And these folks in OMB need to
recognize that too.

Now, 1 have gone way beyond my time, but I think we have
made ourselves pretty clear, Mr. Chairman. Go ahead.

Mr. MicA. Anyone who misses a vote to stay and question has
some serious concern, and you have expressed that. I want to fol-
low up with a couple of points.

Mr. Koskinen, we have the GAO’s legal opinion confirming the
understanding of the meaning of the law. TelF me exactly what you
plan it do now. You are now getting input from this panel; you
have got other opinions that conflict with your interpretation. What
exactly do you plan to do now?

Mr. KOSKINEN. It is an important question to clarify. Our inter-
pretation was that the Department of Energy and the agencies
made a reasonable interpretation of the law. We have passed to
them the GAO opinion, asked them to reconsider that. We will be
meeting with them——

Mr. Mica. Did you do this in writing?

Mr. KOSKINEN. Yes. Well, our general counsel has passed it to
them. I don’t know in what format he gave that to them.

Mr. MicaA. Is that just within the last 24 hours or since you have
seen this opinion?

Mr. KOSKINEN. Yes.

Mr. MicA. Do we have a copy of your letter to these agencies?

Mr. KOSKINEN. It is not my iatter. Our general counsel shared
the opinion and asked with the general agency counsels—I can find
out how we did that. General counsel said we called the agenc
general counsels and advised them we were sending them the GA
opinion and we would like their review of it and their response.

Mr. MicA. So you are not asking them to comply, you are just
asking for a response?

Mr. KOSKINEN. We are asking for their response and interpreta-
tion of the GAO opinion in light of their views; that is correct.

Mr. MicaA. So do you plan to contest GAO’s opinion? Is that the
intent of OMB? Are you going to pursue this further, and in light
of what you have heard here today, in light of the opinion that has
been rendered, in light of other opinions that are pretty clear on
the subject as to the intent of Congress, are you going to pursue
this any further?

Mr. KoSKINEN. We need to pursue further, and, as I noted ear-
lier, it is to take a look at the GAO opinion review, the agency’s
response to it, and discuss with the committee where we go from
here.

Mr. MicA. Well, I think we—I don’t know. I met with the folks
with hearing disabilities, and maybe I need to be tested. I think we
made ourselves pretty clear, we didn't—we interpret the law the
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way GAO has interpreted the law, that we didn’t want this author-
ity carte blanche, as you have interpreted, extended. Some of these
1,400 positions have not been allocated to individuals; is that cor-
rect?

Mr. KOsSKINEN. That is my understanding.

Mr. MicA. Do you intend to allocate them to individuals and pur-
sue this even with what you had had as an opinion, what you have
heard here, what is going to happen?

Mr. KOSKINEN. What is going to happen: We will hear back from
the agencies; we will review those matters and discuss them with
you and your staff.

Mr. Mica. Well, I don’t think we need to confer too much more
that we don’t want you to proceed with any that have not been as-
signed to an individual. Now you told me there are 6,000 that have
been assigned to an individual.

Mr. KOSKINEN. Six thousand one hundred with a total of——

Mr. MiCA. One thousand four hundred fall into this category.

Mr. KOSKINEN. Four thousand seven hundred are not at issue.

Mr. MicA. That is water over the dam.

Mr. KOSKINEN. There is no question about those as water over
the dam. Those were actually authorized.

Mr. Mica. OK. Even giving you the benefit of the doubt, even if
this hearing deals with 1,300 positions, we are trying to ask you
to comply with our interpretation of the law as written by this Con-
gress, interpreted by the General Accounting Office and others,
that we don’t want you to proceed with giving these deferred non-
allocated, nonspecific individuals to anyone.

Do you have a problem with that still?

Mr. KoskINEN. We still need, notwithstanding Congressman
Moran’s view that we run the world, we do not view it as appro-
priate for us to not give the agencies the chance to review the opin-
ion and give us the benefit of their opinions.

We also need to determine—-—

Mr. M1ca. Is the agency determining the law, Mr. Moran, or are
we just excess baggage in the process? Clearly, do we ever——

Mr. MORAN. The agencies are looking for guidance. I am sure you
have all kinds of memos from agencies asking, “What the heck do
we do here?”

Mr. MicA. Rarely do we all sing off the same sheet of music. We
made ourselves perfectly clear. We are supported by the General
Accounting Office; we are supported by other legal interpretations.
We don’t think there is a lot of leeway here.

We are trying to do some positive things in this area. We have
thousands of Federal employees who want to know what is happen-
ing with buyouts, what is happening with their careers, what is
happening with RIF’s, and this is clouding the issue. It is clouding
us for Mr. Moran and I to go forward if we want to try to do some-
thing constructively.,

The other thing too is, Mr. Moran gave you an opportunity to
work with us, just in this hearing, and you seem to be digging the
hole deeper. I may have misconstrued the way this is, and I don’t
think OMB runs the world, but it is supposed to provide some
management guidance.
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When you tell me that because Congress didn’t say an agency
that was increasing its employment should ignore a commonsense
approach to buyouts, why would you do buyouts if you are increas-
ing that that we didn’t mandate, that what the hell did we have
OMB for to help guide the Federal agencies in their decisions? That
doesn’t float.

Mr. KOSKINEN. Can I respond to that? The agencies also submit-
ted plans as how we are going to use the buyouts, and we discussed
earlier, and the number of agencies their skill mix issues, and
there are also a number of agencies like the Department of Justice,
which you cited, which are growing in some areas like Immigration
and Naturalization Service and Prison Service, and shrinking in
other areas. While they necessarily report total numbers that go
up, their buyouts were tied to readjustments and shrinking and
layoffs in areas where there are bureaus.

Most of these agencies and departments, as you know, are in
anywhere from 3 to 10 different lines of business, and in the case
of the Justice Department and other agencies, they specifically
identified where they were going to use their buyouts and how this
tied into their restructuring, and that is the basis on which those
judgments were made and what we thought were exits with the
purposes of the act which were to, in fact, allow the agencies,
where they were downsizing and restructuring, to use buyouts ef-
fectively.

Mr. MiCA. Again, you see bad management practice compounded
by bad management practice.

We also have testimony and evidence here with the Department
of Commerce, and you said that these folks were already given a
RIF notice.

Mr. KOSKINEN. That is correct.

Mr. MicA. Then offered a buyout.

Mr. KoskINEN. They had RIF notices, and reauthorization of the
reduction of the previously authorized buyouts were provided to
people with the RIF notices.

Mr. MicA. Why would we do that? You can’t tell me it is cheaper.
They had already been told that their position was being elimi-
nated, so any—I mean, you eliminate the position.

We had testimony in another hearing dIi)sputing some of the RIF
figures, and if someone RIF’d versus a buyout, a buyout is an add-
on attraction.

Mr. KiNG. A RIF notice doesn’t mean separation, Mr. Chairman.
A RIF notice starts a triggering mechanism where the person who
receives the RIF notice may never reach the street.

Mr. MicA. Again, they may be placed in another agency. We have
talked and worked to try to place people in other agencies to avoid
RIF's and see where their skills could be utilized, and we have a
big investment in training; we have a big investment in getting
these people on board. There are all kinds of things.

I am just stunned by some of this approach. I mean—and people
that are people who have invested and things of that sort we
should be looking at in the RIF process and veterans’ preference
and other things that we have ta.&ed about. But it doesn’t appear
to me that OMB is either interpreting the law or executing their
management responsibility in a way that is conducive to deal with
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the problems we have to deal with and the management that we
have to provide.

Let me ask a question of—I am really concerned, too. We have
1,400 people out here on a limb. Some have already been offered
this—these deferred buyouts. Then we have our other category.

For example, can a taxpayers group or citizens group—does any-
one have any understanding—I am not an attorney—to come up
and challenge what is being done here?

Mr. Wray.

Mr. WRrAY. In this situation, it is probably very doubtful they
were challenging the options under the action.

Mr. MicA. The only recourse we have, as you go back to it, would
be a legislative recourse if OMB and the administration doesn’t
comply with our intent and your interpretation of the law.

Mr. WrAY. Yes.

Mr. Mica. Well, I have a couple of questions about the Depart-
ment of Commerce offer. I want to go back to it for a second. The
Department of Commerce initial offer indicated a 1-day window of
opportunity to accept the new buyouts. The Department’s June 7
letter to this subcommittee, however, describes a period from May
21 to August 16 during which new buyouts will be offered.

What limits has OMB imposed on the new Department of Com-
merce’s offer, Mr. Koskinen?

Mr. KOSKINEN. My understanding that the limits are those
buyouts—the limits we have imposed is, buyouts can only be used
if they were actually for employees designated before March 31,
1995, and in those areas, so he cannot designate new employees or
new areas, they can only use those buyouts in those areas pre-
viously designated. That is the limitation.

Mr. MiICA. One footnote: The table attached to the Commerce De-
partment’s letter describes one limit to the buyouts reading, “our
experience has been that few employees who receive RIF notices
opt for buyouts. Generally, their severance pay is a more preferable
benefit, especially given the buyout limitation on future employ-
ment.” The note concludes, “We anticipate that the greatest num-
ber of buyouts will be taken by employees at GS-14 and above.”

Are you aware of this footnote?

Mr. KOoSKINEN. I am not aware of that footnote, but the experi-
ence of most of the agencies, whether they were deferred buyouts
or not, was that they were offered by and used by employees at the
higher end of the pay scale which was the reason it was directed
as one of the goals.

Mr. MicA. This tells me two things; one, that people who are eli-
gible to retire want to buyout because they couldn’t get severance
pay and a RIF; the other is that people not eligible to retire would
rather be RIF'd. In such cases, don’t buyouts actually become an
unnecessary expense, again, to my point of putting this burden on
taxpayers?

Mr. KOSKINEN. Again, as Mr. King noted, the issue with RIF’'s—
first of all, I don’t know of anyone wﬁo thinks RIF’s are an effective
and efficient way to manage an agency. When you designate em-
ployees for RIF’s, you then trigger the bumping rights, so the em-
ployees who get RIF notices do not necessarily turn out to be the
employees who leave. It may be someone who is bumped two or
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three levels down. So some employees with RIF notices will not
take the buyout because, in fact, they do not plan to leave.

With regard to the employees who are eligible to retire, basically
the act has been applied only to employees who are either eligible
for regular retirement or early retirement, and the theory is as to
why you use the buyouts is a number of those employees would
stay for some substantial time.

There are employees who are working for the Federal Govern-
ment who have been there for 40 or 50 years, and the use of
buyouts is to encourage them to take their retirement. So almost
by definition, anyone who took a buyout is someone who is eligible
to retire and at some point planning to retire, and the purpose of
the buyout is to provide them an incentive to retire earlier rather
than later to avoid RIF’s,

Mr. MicA. Some of this, when you get into the large RIF’s,
doesn’t wash. Even Mr. King’'s agency, OPM 1993-1995, lost 2,159
employees, of which there were 434 RIF’s—buyouts, rather; 434
buyouts as opposed to dumping 2,159 folks. So a lot of people were
not treated fairly. There is inequity in this process.

Take an agency like USAID, not one of my favorites, but they
lost in that period some personnel. You know how many got
buyouts? Zip, zero, nada. So the ones who are getting hit the hard-
est are not getting the benefit of the buyouts too.

Mr. King, did you want to respond?

Mr. KING. I was just going to say, Mr. Chairman, when you were
inquiring as to the grade, about 7 out of 10 who take the buyouts
are from 11 to 15 in SES, just as an informational point for the
committee.

Mr. KoskINEN. The chairman’s point is well taken. Obviously, we
have had close to 240,000 people leave the Government, and there
have only been buyouts for 100 to 110,000. More that half of the
people who have left have left under other circumstances; 20,000
have been RIF’d; others have been retired; others have been part
of the normal attrition.

I don’t think anyone who supports buyouts says that every em-
ployee who leaves and every FTE cut should be or will be someone
with a buyout. For a number of reasons, employees won't take
buyouts, at which point, agencies will use RIF’s or they will rely
on normal attrition.

So the buyouts are not a be-all and end-all. The issue is whether
they are an effective set of tools, and the agencies that have used
them found that they are.

Mr. Mica. I want to get into other instances here. I talked about
Department of Commerce, and the subcommittee was provided by
your office the memo dated September 28, 1995, seeking policy ap-
proval for the Department of Energy’s deferred buyout authority.

That memo notes, “There was an agreement between the agen-
cies and OPM in March to require individual employees to sign up
by March 31, 1995, and agencies should force to take the buy—
force them to take the buyouts, if necessary.”

The memo also observes, “If a policy decision is made to allow
DOE to reprogram several hundred buyouts, it may appear that
the Clinton administration has made an arbitrary extension of the
limited congressional authority.”.
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Your initials indicating approval are affixed to the document
dated October 4, 1994—is that 4 or 5?

Mr. KOSKINEN. It is looks like 4.

Mr. Mica. OK, 4.

[The memorandum referred to follows:]
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D C. 20503

September 28, 1995

MEMORANDUM FOR OMB DEPUTY DIRECTOR FOR MANAGEMENT JOHN KOSKINEN

FROM: Gary Bennethum, Energy Branch Chki féé;
Cyndi Vallina, Policy Analys

SUBJECT: DOE Buyout Reprogramming

ISSUE:

This is a decision memorandum for your consideration on
OMB’s policy to allow the reprogramming of the Department of
Energy’s ({(DOE) buyout authority.

BACKGROUND : DOE General Counsel Robert Nordhaus prepared and
submitted to OMB for consideration, a legal opinion on
reprogramming deferred buyouts. DOE would like to replace
approximately 200-400 of the individuals, who had signed up for a
deferred buyout prior to the March 31, 1995 deadline with others in
the same job categories and would like OMB to support its decision.

We circulated the DOE legal opinion to our General Counsel
and the Budget Concepts and Personnel Divisions, as well as the
Office of Personnel Management (OPM) for discussion, Bob Damus
concluded that DOE's legal interpretation is valid and that legally
they can reprogram the buyout signatories, but that a policy
decision should be made. According to Ed Rea and Bob Rideout, there
was agreement between the agencies and OPM in March to require
individual employees to sign up by March 31, 1995, and agencies
should now force those individuals to take the buyout, if
necessary. There is a legal precedent that allows agencies to
force individuals to take a buyout if their staying, would disrupt

operation of the agency or if the position has been eliminated or
filled by someone else.

1f a policy decision is made to allow DOE to reprogram
several hundred buyouts, it may appear that the Clinton
Administration has made an arbitrary extension of a limited
Congressional authority, even though it is legal to do so. There
is also the possibility that several of the other four agencies

that have been approved for deferred buyouts, may want to do the
same.
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If a decision is made not to allow reprogramming, DOE would
have to force individuals to take the conditional buyouts and most
likely still have to RIF other individuals, since many of the
original signatories did not agree to leave until March 1997. This
too could cause negative publicity for the Administration since
voluntary buyouts are a more humane way to downsize and are a much
cheaper alternative to R1lFs,

DOE has proposed to canvass individuals approved for delayed
buyouts to determine their willingness to move up their departure
dates to FY 1996 or early FY 1997 and anticipates that between 25
and 35 percent would decline. DOE would then extend these offers
to other individuals in the job categories targeted for downsizing
and deferred buyouts as approved by the Secretary, in order to
alleviate the number of RIFs it will have to make. This too, could
be contentious, in that it could appear that DOE has & windfall of
offering additional buyouts to its employees while other agencies
face RIFs, in order to meet immediate budget cutbacks.

We support the reprogramming of buyouts for the Department
and would like your policy decision on DOE's plan. We believe it is
more prudent to offer voluntary buyouts to employees, than to
needlessly demoralize employees with RIFs, which are much more
costly, or forced buyouts, which could lead to legal battles that
are costly and could cause unwarranted negative publicity.

POLICY DECISION TO BE MADE:

Allow DOE to reprogram its buyouts

Do not allow DOE to reprogram its buyouts,

in which case DOE could force individuals

who signed up to take the buyouts, or lose

the buyout opportunity for those who signed up
but decide not to take it, forcing additional
RIFs at the Department’
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EXECUTIVE OFFICE oOF THE PRESIDENT

04-0ct-1535 06:50pm

TO: T J Glauthier

TO: Kathleen Peroff
TO: Cynthia A. Vallira
FROM: John A. Koskinen

Office of Mgmt and Bhdget

CcC: Deborah L. Shaw

SUBJECT: DOE _Buyouts

I have signed the approval for DOE to reprogram its
buyocuts. None of these issues are simple, but it seems hard to

justify forcing them to engage in any more RIFs than they have to
use.

Thanks.
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Mr. Mica. We have also received an e-mail communication con-
firming your approval of these buyouts.

In another memo dated August 25, 1995, Edward Wrate of your
staff concluded, “It seems clear that agencies cannot, as DOD has
proposed, give delayed separation buyouts to employees other than
those who have agreed before April 1, 1995, to accept such
buyouts.” Nonetheless, this is exactly what became approved
through the memorandum dated September 28 and initialed on Oc-
tober 4, 1995.

I want to know why you approved the Department of Energy’s
actions then, and was there any sense that this was urgently re-
quired?

Mr. KOSKINEN. First, Mr. Chairman, again, I would like to sub-
mit to the record the memorandum of August 25, 1995, from Barry
Anderson, who is the supervisor of the author of the memo you
read who says: “Thanks, however the determining factor is who the
buyout offers were made to, not who accepted them.” And basically
the supervisor wrote a memorandum that contradicted the first
memo(xi'andum which was part of the record that we all had and re-
viewed.

[The information referred to follows:]
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EXECUTIVE OFFICE OF THE PRESIDENT

25-Aug-1995 01:17pm

TO: {See Below)

FROM: Barry B. Anderson
office of Mgmt and Budget, BR

SUBJECT: RE: DOE Buyout Request

Thanks, however the determining factor is who the buyout offers
were made to, not who accepted them. By that I mean, if the
agency head made x buyouts available to any class or category of
his employees, then the fact that one or more of the x that
accepted the offer and then changed his/her mind does not preclude
the agency head from offering that buyout(s) to another
employee(s) in the class or category. Conversely, if the agency
head offered buyouts to x individuals without any reference to
class or category, then the subsequent refusal of any of those
individuals does not free up buyouts for others. For example, OMB
Director Rivlin made up to 25 buyout offers to a class (support
staff), not to 25 individuals. If all 25 offers were taken up
(they were not), and if some of the offers accepted were delayed
until after March 31, and if some of those delayed changed their
minds, then OMB could offer these buyouts refused to other OMB
support staff, if it choose to do so.

To clear up what exactly is the case for OPM and DOE, I will
arrange a meeting early next week to go over the exact nature of
each offer, the implications of the original offer to any

re~offers, and the implications of our decisions to other agencies
actions.

Distribution:
TO: Edward M. Rea

CC: Robert G. Damus

CC: Rosalyn J. Rettman
CC: Kathleen Peroff

CC: Gary L. Bennethunm
CC: Cynthia A. Vallina
CC: David J. Haun

CC: Barbara A. Retzlaff
CC: John W. Kelly

CC: Raymond P. Kogut
CC: Robert B. Rideout
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Mr. KOSKINEN. Second, with regard to the memorandum you cite
from, which I have already submitted for the record, it notes, there
may appear that the Clinton administration—it may appear the
Clinton administration has made an arbitrary extension even
though it is legal to do so. This was an internal memorandum
based on the Department of Energy legal opinion. This was not the
legal opinion itself. It was a reference to that legal opinion, and it
explicitly notes and concludes that we support the reprogramming
because we think it is prudent to offer voluntary buyouts to em-
ployees rather than needlessly demoralizing employees with RIF’s,
which are much more costly.

Mr. Mica. T am not certain that these memos were in fact to
cover tracks for the actions that were about to be taken.

Mr. KOskINEN. These were actual decision memos. That is why
they have signatures at the bottom, and, that is, they are present-
ing the case as it is best known them for review and decision.

Mr. Mica. Did it occur with the agency to check with Congress
about this interpretation or this action?

Mr. KOsKINEN. I don’t know what occurred to the agency.

Mr. Mica. Your agency participated in this. Do you plan to check
with Congress again before you take any actions?

Mr. KOSKINEN. As I noted, we are going to review with the agen-
cies the opinion and we will review with you and your staff the an-
swer to the question Congressman Moran asked, “Where do we go
from here not only with regard to this issue but with regard to the
entire issue of buyouts.”

Mr. MicA. I have got another area I want to talk about and Mr.
Moran had lengthy opportunity to question and I want to get into
a little bit about the veterans’ affairs of the Department.

There is a column in the Washington Post by David Broder and
published Sunday, June 9, just a couple of days ago. He reported
an exchange that I thought was kind of interesting between the
Senate Appropriations Subcommittee dealing with Department of
Veterans Affairs and other agencies and the Secretary of Veterans
Affairs. Secretary Brown informed the chairman, and I quote, “We
will not be able to live with the red line, showing the President’s
budget.” Secretary Brown added again, “The President understands
that, I talked with him personally about it. He gave me his per-
sonal commitment that he was going to make sure the Nation hon-
ors its commitments to veterans and he will negotiate the budget
each and every year.”

Similarly, the administrator of NASA told the same subcommit-
tee that the White House has instructed us to take no precipitous
action on out budget years and we are taking them at their word.

If agencies—first of all, if agencies had been instructed to ignore
out year projections in the President’s budget, then on what basis
are t}‘;ey going to be making their plans in these management deci-
sions?

Mr. KOSKINEN. The agencies have not been instructed to ignore
the out-year numbers as a management device. What the agencies
have been instructed when they have asked is to basically under-
stand that the President is committed to a glide path to a balanced
budget but within the out-year numbers. As has always been the
case, each year when the budget presentations are made, those al-
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locations and resources are made first with the executive branch
then within the Congress. If it weren’t that way, we would all just
agree to a 5-year path and what the numbers were and there
would not be an annual budget process.

So basically the confusion, to the extent there is any, is between
the out-year guidance numbers from what the glide path is and the
annual appropriation process that will determine what the alloca-
tion of resources are within those cap numbers.

We are in fact sending out guidance-—have sent out guidance to
the agencies for the 1998 budget process telling them to take the
1998 numbers in the budget column to give us their best guess as
to resource allocations in that number, to give us an estimate of
what it would take to cut those numbers by 5 percent to generate
additional resources that could be applied where necessary and
also to provide us with other indications as to what the difficulties
will be if they are meeting either the 1998 budget or the 5 percent
cut.

But that is an annual budget process issue that goes on every
year. If you look at the actuals in any year compared to what the
previous years projections were, they virtually all were different in
virtually every agency.

Mr. MicA. Again, I think that some of the comments of some of
those end positions testifying before committees of Congress con-
flicts with what we see as necessary action and direction and again
management tools. The administration submitted a bill that rees-
tablished the buyout program.

As we discussed at our last hearing, your 1997 budget projects
an increase of 2,000 FTE and non-DOD employment. Is there some
hidden plan or is there something that justifies this buyout request
that you can address or have I missed something?

Mr. KoskiNEN. I thought I had addressed it at some length in
the last hearing. I am happy to summarize that point.

First of all, the total for the civilian agencies includes those agen-
cies again where there is growth, whether it is in prisons or immi-
gration. As I noted last time, and I think the record has it in the
examples of the number of agencies in there that have under the
President’s 1997 budget program declines in FTE’s to the extent
that the Congress is now looking at a 1997 appropriation for non-
defense discretionary of as much as $10 billion less than that, the
number of FTE declines will increase and the pressure on the agen-
cies will be magnified.

Finally, as I noted last time, always what you have is you have
a difference between the actuals and estimated because of the fact
that as agencies go forward they never end up with both for budg-
etary reasons and only the numbers that are projected—so while
the total overall agency, non-Defense discretionary agency number
goes up by 2,000, my estimate is that that number will be a decline
of at least 20,000 when the actuals roll in, and if the Congress goes
forward with stronger and more stringent cuts of the amount of
$10 billion that that number will increase, and, as a result, the
number of agencies that are going to be confronted in the next fis-
cal year with significant downsizing and potential RIF’s will in-
crease.
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Mr. MicA. I may come back in just a minute but I don’t want to
take the entire morning, and I want to yield to the gentlelady from
Maryland who has returned.

Mrs. MORELLA. Thank you, Mr. Chairman.

I want to reaffirm my support of what the chairman has stated,
and ranking member, not only in their opening statements but in
the line of questioning, because I don’t think that the Workforce
Restructuring Act was unclear. I think the concern is that again
our Federal employees, that there is not a shutdown like we had.
But the Federal employees are the ones that are the pawns of the
fact that we don’t even have any clarity in interpreting something
that appears to be pretty clear to all of us. What it leads to is a

" state of absolute confusion, again anxiety. It is terribly demoraliz-

ing.

%Vhat I would like to ask you, Mr. Koskinen, can you tell us now
that there will be no further extensions of buyouts unless Congress
is the one who approves pending legislation to extend it in some
ways with some agencies. I think that is really what we are driving
at is to have you say there will be no more extensions of buyouts.

Mr. KoSKINEN. We don’t think we have the authority to add
some extensions and buyouts. The issue is here. It is in the handful
of agencies that are designated for deferred buyout before March
31, 1995. That is what we are talking about. We have no intention,
and we have made it clear to the agencies that have inquired, of
reaching out to any other form of buyout use, so the agencies are
not at all in doubt as to whether or not there is buyout authority
available.

Only buyouts we are talking about are within the 6,000 that
were authorized as delayed buyouts before March 31, 1995. Of
those, presently the resolution applies to approximately 1,400 of
the 6,000. Those 1,400 will not necessarily all be accepted or used,
but that is the universe we are talking about. There is no other
p}(:ssibility for an agency asking for or getting additional buyout au-
thority.

Mrs. MORELLA. Mr. Wray, would you like to comment on that ac-
cording to your interpretation?

Mr. WrAY. I think we agree that certainly wherever employees
were identified for buyouts prior to the March 31 cutoff date, there
is no question about the legality of those buyouts. And in terms of
the remaining ones, I guess our view again is that simply designat-
ing categories of positions and agencies for potential buyout eligi-
bility is not sufficient to meet the requirement of the—the act re-
fers specifically to employees.

I would say at DOE, for example, the categories of positions iden-
tified for buyouts were ?uite expansive. I think all managerial and
supervisor positions, all positions at grade 14 and above and a
number of positions below GS—13. It is not a real narrow field of
positions, but again it is our view to be able to be eligible to receive
a buyout before March 31 an employee had to be identified for a
buyout before that cutoff date, that particular employee whether
identified individually or by some other means.

Mr. KOSKINEN. To answer the Congresswoman’s question, clearly
at this point we do not—there is no issue in the broad scope of
agencies applying for buyouts. We do not anticipate there will be
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any other issues other than the three issues we are talking about,
plus the FCC has applied for its reuse. We are talking about four
agencies and we clearly are prepared to commit that we are trying
to figure out how to deal with those four agencies. There are other
agencies at this time and we don’t propose to add any agencies be-
yond the four.

The use of previously issued buyout authority, this is not to mini-
mize it, I think it is an important issue and it has been an impor-
tant conversation, but as GAQ and we agree that the employees
who have already accepted the deferred buyouts have accepted
them before March 31, 1995, are not an issue for us. This did not
designate a class of employees for preferred buyouts before March
31, 1995. They are not an issue at this point. We are talking about
the three agencies that have been allocated, given an authoriza-
tion, and the fourth that is pending right now is the FCC.

Mrs. MORELLA. How about the whole problem of recycling if
so}x?ebgdy changes his or her mind? Are those numbers allocated to
others? :

Mr. KoskINEN. The buyouts—the only buyouts that can be used
after March 31, 1995, are buyouts that were designated as deferred
buyouts as of March 31, 1995. So employees either took their
buyouts or they didn’t before then. There was no recycling. There
was a lot of allocation.

As we noted, we did not allocate the full number of buyouts, so
the agencies we actually had earned by downsizing but their
buyouts had expired. If people were assigned buyouts and did not
leave by 1995—though buyouts cannot be reused—the only buyouts
we are talking about is where the agency, before March 31, 1995,
designated a class of employees for deferral in that area we are ac-
tually having the discussion.

Mrs. MORELLA. Thank you. I defer back to the chairman.

Mr. MicA. One question before yielding to the ranking member,
for Mr. King. What do you intend to do?

Mr. KING. Mr. Chairman, we have done it. We will continue—or
by the way this permits me an o;;gortunity, and I thank you, Mr.
Chairman. During the hearing of the 23d, you asked as to how our
updated report on OPM and the bui\l'l(:uts is coming. It is complete
as of today. I have it here. I would like to submit it for the record,
Mr. Chairman.

Mr. MicA. We will look at it and don’t put the whole thing in the
record, but we will submit it for the subcommittee and make a de-
termination of how many pages it is for the record.

[The information referred to follows:]
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THE FEDERAL WORKFORCE RESTRUCTURING ACT OF 1994
BUYOUTS AND DOWNSIZING
LOOKING AT THE PROGRAM

This report describes the use of voluntary separation incentive payments, or
“buyouts,” and other techniques used by Federal agencies to reduce the size of the
workforce.

Between January 1993, and January 1996, the Federal workforce was

reduced by nearly 240,000 employees -- smaller than it has been in over 30
1
years'.

During that same period, Federal agencies paid 110,559 buyouts.

Despite significant cuts in the workforce for this period, recent

improvements in workforce diversity were not significantly impacted by
these reductions.

Only about 21,000 employees werse involuntarily separated by reduction in
force (RIF} during this same period.

The Federal Government has traditionally dealt with workforce reductions by
voluntary attrition and reduced hiring. Offering voluntary early retirement has been
an effective tool to deal with more significant cuts in workload and funding. At
times when voluntary means fail to get the job done, Federal agencies are forced to
use involuntary separations known as "RIFs.” RIFs are costly, disruptive, damaging
to morale and productivity, and harmful to diversity of the workforce. For these
reasons, agencies generally try to avoid the use of RIF.

'According to OPM's Central Personnel Data File, total Federal on-board employment (not FTEs)
stood at 2,010,921 employees at the end of FY 95. The workforce has not been that small since FY
65 when it totalled 1,900,578 employees. These numbers represent all Executive Branch Civilian

(non-Postal) employment of all work schedules (full-time/part-time/intermittent) and all tenure groups
(permsanent and temporary). -

Workforce Restructuring Office May 1996
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On February 10, 1993, President Clinton signed Executive Order 12839 which
called for reductions in the size of the Federa! workforce by 100,000 positions,
mainly in middle management and supervisory areas. The President also called for
a reduction in the proportion of supervisors to employees. Inlate 1993, the
National Performance Review (NPR) took that goal a step further and recommended
reducing the size of the federal bureaucracy by a total of 252,000 employees,
building a government that works better and costs less. Cuts were recommended
in positions dealing with budgeting, oversight, personnel functions, procurement,
and other so-called "overhead” positions. NPR also reinforced the call for the
lowering the number of supervisors and managers in government. The 252,000
includes the 100,000 cuts ordered by the President.

At the same time, voluntary attrition rates -- influenced by a sluggish economy and
declines in Federal hiring -- declined to near record lows. From FY 1983 through
FY 1992, the attrition rate in the Government averaged 7.6 percent. In FY 1993,
it dropped to a ten year low of 2.9 percent. Governmentwide voluntary early
retirement take rates? were failing from an average of 25 percent to as low as

4.5 percent. Regular opticnal retirement rates were off as well.

In an effort to stimulate stalled attrition, reduce the size of the Government, and
avoid involuntary separations and layoffs, the Administration determined that
voluntary separation incentive payments, or "buyouts® should be tried. Many
private sector models had shown that buyouts can be a less expensive, more
humane, and more manageable way to reduce the workforce. The Department of
Defense began successfully using buyouts in January 1993, to close military bases
and reshape its force structure while minimizing involuntary separations.

In October 1993, the Administration sponsored legislation to provide non-Defense
agencies buyouts to assist in downsizing and streamlining the workforce. The
ensuing legislative process further shaped the bill to not only allow for the use of
buyouts, but to incorporate safeguards which ensured that:

1) buyouts made real and permanent reductions in the size of the Federal
Government;

2) employees who took buyouts could not return to work in the
Government; and

3) the buyout program not only saved taxpayer dollars, but paid for itself
without any additional appropriation of funds.

2the "take rate” is the percentage of employees eligible for voluntary easly reti t who will
actually take advantage of early out and sretire whea it is Gffered to them.

Workforce Restructuring Office May 1996
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The resuiting legislation approved by Congress is Public Law 103-226, the Federal
Workforce Restructuring Act of 1994,

On March 30, 1994, the President signed the Workforce Restructuring Act,
authorizing the immediate availability of up to $25,000 to non-Defense federal
employees who volunteered to retire, resign, or take voluntary early retirement
during periods of major downsizing. The Office of Personne! Management, in
anticipation of the buyout law, had already established a special "Workforce
Restructuring Office.” The Office moved to streamline the voluntary early
retirement program and provided authority to over 100 agencies, prepared agencies
to use buyouts, wrote and issued guidance packages, employee guides, sample
documents, newsletters, and strategies, and had all the groundwork in place before
the bill was ever signed into law.

The Administration’s advance planning allowed over 13,000 non-Defense
employees to separate with buyouts during the first six months buyouts were
available. Between March 30, 1994, the date of enactment of the Federal
Workforce Restructuring Act of 1994, and September 30, 1995, 32,734 non-
Defense employees took buyouts, cutting excess layers of management and
reducing overall employment levels.

On Aprit 4, 1995, the White House declared the buyout program "a huge success."
Buyouts gave the government a “jump start™ toward achieving mandated
employment reductions in the Executive branch. The faw included annual fiscal
year reductions in the overall size of Government (effectively reducing the
Executive branch, non-Postal workforce from 2.08 million employees in FY 93 to
1.88 million by FY 1999). To date, buyouts have been a major tool in efforts to
achieve a net reduction of 240,000 workers® between January 1993, and January
1996, with only 20,000 involuntary separations over the same period.

At least 77,825 Defense employees have separated with buyouts since FY 1993.
Combined with 32,734 non-Defense buyouts, 110,559 Executive Branch
employees have left the rolls. In addition, several thousand non-Defense
employees have been approved for buyouts but have had their separations delayed
through March 31, 1997, to complete work critical to the performance of their
agency's mission. Defense is projected to offer as many as 42,000 additional
incentives between now and the end of FY 1997. This means that, before the end
of FY 1997, an estimated 158,759 Executive Branch employees will receive
buyouts without the enactment of additional legislation. {DOD's authority to offer
buyouts extends until September 30, 1999).

CPDF shows total on Executive Branch non-Postal on board omploqu;t stood at 2,188,704 in
January 1993. That level dropped to 1,949,414 by January 1996.

Workforce Restructuring Office 3 May 1996
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OPM has worked with nearly every agency to insure that buyouts were used
effectively and appropriately and that the goals set out by the National
Performance Review were met. Positive results are indicated by data which shows
73 percent of all non-Defense buyouts were paid to employees in grades GS-11
through 15, Senior Executive Service, and blue collar supervisory positions.
Further, OPM data shows that 35 percent of all non-Defense buyouts were paid to
employees in general administration, personnel, budget and accounting, and other
positions targeted for significant reductions. Buyout takers reflected the

representation rates for women and minorities in the retirement age population of
the Federal workforce.

"Workforco Restructuring Office 4 May 1996
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SUMMARY, RIGHLIGHTS, & OVERVIEW

NON-DEFENSE BUYOUTS® PAID:

FY 94 14,531
FY 95 18,203

TOTAL: 32,734

TYPE OF SEPARATION:
Optional Retirement: 16,798
Voluntary Early Retirement: 12,030
Resignation: 2,916
(Other*: 990)
TOTAL: 32,734

AVERAGES:
FISCAL YEAR AGE GRADE AMOUNT
94 56.8 11.0 $23,880
95 57.0 10.6 423,569
CUMULATIVE 56.9 -10.7 423,670

“Except as noted, buyout totals and numbers rep E: ive branch, non-Defense, non-Postal

buyouts paid under Public Law 103-226, The Federal Workforce Restructuring Act of 1994, and does
not include buyouts paid under buyout programs established by Liegislative or Judicial branch agencies
under section 3 of PL. 103-226. Buyouts totals include 62 buyouts paid by the Federal Deposit

Insurance Corporstion under separate authority. These 62 appear in overall counts and demographic
data taken from CPDF.

’ *Other* buyouts are recorded in CPDF under Notice of (personnel) Action Codes which were not
identifiable under the “regular retirement,” "early retirement,” or “resignstion® categories. These
represant 3 percent of all buyout separations. -

Workforce Restructuring Office 8 May 1996
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BUYOUTS BY MONTH
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BUYOUTS BY

METROPOLITAN STATISTICAL AREA

TOP 20

MSA ITOTAL FY 93 FY 94 FY 95
Washington BC (MD-VA) 11988 897 4661 6430
Norfolk/Virginia Beach, VA 4619 1784 1361 1474
Philadelphia, PA 4262 753 1729 1780
Salt Lake City/Ogden, UT 3010 1603 597 810
Bremerton, WA 2800 1459 559 782
San Antonio, TX 2542 1002 996 544
Charleston/North Charleston, SC 2540 1185 498 857
Dayton/Springfield, OH 2311 1009 487 815
Sacramento, CA 2218 1144 461 613
Qakland, CA 2173 876 940
Gadsen, AL 1931 20 970 841
Macon, GA 1697 - 935 153 609
Vallejo/F airfield/Napa, CA 1635 421 349 865
Los Angeles/Long Beach, CA 1592 112 1249 231
Oklahoma City, OK 1479 143 476 860
Boston, MA 1342 655 227 480
San Diego, CA 1339 119 708
Pensacola, FL 1272 614 542
Columbus, OH 1085 392 338 324
Atlanta, GA 981 52 330 599

Workforce Restructuring Office topSOmsa.wk4 04/30/96 08:17 AM
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Mr. MicAa. But Mr. King, given OMB’s statements today, and
given GAO’s statements today, What is your advice and counsel to
the agencies? Do you plan to issue a memo as a result of this hear-
ing and what is it going to say?

Mr. KING. Mr. Chairman, OPM has consistently spoken with one
voice in our guidance in our discussions and no one in any agency
had any doubt as to either general counsel or OPM’s position on
this issue.

Mr. MicA. Today we have GAO’s opinions saying——

Mr. KING. There is nothing inconsistent that is being said here
that we have not stated.

Mr. Mica. You are going to say not to continue with these
buyouts?

Mr. KING. We have so stated in our opinions, in our comments
and discussions with all of the parties in this case. As you are
aware, Mr. Chairman, the legislation itself had us in a consultive
role with OPM. We did consult and were consulted with.

Mr. Mica. With OMB.

Mr. KiNG. OMB rather and OPM has been consistent with the
very first day to the very last day as to what its opinions were on
this matter, Mr. Chairman.

Mr. MicA. So we have GAO, OPM. We have the Members of Con-
gress. Mr. Moran.

Mr. MORAN. Mr. Chairman, this hearing was supposed to be on
further downsizing and reinvention. Let me make some overall re-
marks because I think that the reinvention effort and the buyout
program has been a classic example of classical expediency rather
than good management. In the first place the whole reinventing
Government thing has been primarily motivated by politics as far
as I am concerned. I have said this before, though, it has never
been particularly well taken and it won’t be well taken now, but
if we were serious about making Government work better with
less, we would have done it in exactly the opposite way from what
we did, from the way in which we did do it. The way we did do
it was to come up with arbitrary dollar savings and arbitrary num-
ll:ers of personnel who would be cut and then back into those num-

ers.

Now granted the White House came up with a figure of a quarter
of a million; 250,000 to be exact. Then the Congress did them one
better. Then, of course, the Congress took credit for the savings,
three times over at every opportunity. So the Congress is equally,
at least equally responsible with the White House.

But when we are discussing this issue, I feel it incumbent to
make these remarks. That it was done in the opposite way in
which it should have been done. The way it seems to me it should
have been done was to do an analysis across the board in the Fed-
eral Government in the way that the Hoover Commission was
done. The Hoover Commission took some time because it was tedi-
ous work. It is difficult work. It requires a lot of professional exper-
tise.

But you determine what functions are duplicative, what func-
tions in agencies are duplicative? What programs can be consoli-
dated? Which should after 30 years be dissolved to the State and
local governments instead of leaving it to us to debate it from a
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purely political standpoint on the floor of the House and in commit-
tee. This analysis should have been done by a bipartisan, profes-
sional, objective group of people who knew Government and made
these determinations. And then after the determination was made
of how to make this Government perform most effectively with the
minimum number of—amount of resources necessary. Then we can
tell you how much this might save, after the process was done. But
we put the cart before the horse. There are other ways of phrasing
that. That is the kindest and I am sticking to that but that is the
way we did it. And as a result, I think we have caused a whole
lot of damage.

Now there may have been some political gain. I think the politi-
cal gain, to be honest with you, has been very marginal. There has
been a lot of damage. And we wound up using this buyout mecha-
nism, which again I think was politically expedient to avoid man-
agers having to deal with RIF’s or reorganizations, replacing of
people. Because most people that will take buyouts are going to
take them because they are not going to get fired and have the op-
portunity for severance pay, they are about ready to retire and this
is an extra added bonus that enables them to retire a little earlier
with a lump sum that they wouldn’t otherwise have received then.

But it makes more economic sense to take severance compensa-
tion because then you get unemployment compensation. You also
get other benefits in terms of reallocation within the Federal Gov-
ernment or in the private sector if you get RIF'd. There are advan-
tages to taking that course.

But for many people that is not a course. There are others, I am
sure, within the one or so thousand that took the buyouts that de-
cided 1 would rather get the lump sum of $17,000 now, and per-
haps didn’t make an economic decision, or decided I will go retire
off in Florida and take my money and run. But I don’t think that
was the ideal way to do it by any means and that is what is catch-
ing up to us.

Now, I don’t think it has worked effectively. And you know I cer-
tainly don’t want to advise people from a political standpoint. We
have minions of astute, political{)y sophisticated people in the White
House. You could trip over them. So I would hardly want to sug-
gest to them that this has not gained the kind of political advan-
tage that was intended but I would hope that someday we will look
back upon it and figure it out. And then do what needed to be done
from the outset 3 years ago. And that is to form an independent
bipartisan, knowleggeable Commission, similar to the Hoover Com-
mission. It has been half a century. That worked. That had endur-
ing value. It really changed the Government around. That is what
we ought to set up. Then figure out how to do it right because that
careful analysis would give us those kind of results.

More importantly, it will tell us how to reorganize the Federal
Government in the way that large corporations have reorganized
themselves. It makes themselves more productive to focus more on
the consumers, to focus more on the product rather than the proc-
ess.

We are still bogged down in this personnel, procedural param-
eter. We are boxed in with all these personnel regulations that
don’t make a lot of sense. What at least we could have gotten out
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of this whole process, and it is coming to a conclusion, I don’t know
whether it is going to be reinvented again after the November elec-
tions but it is coming down to a conclusion right now so little is
going to be done.

What we should have done at least, we should have come up
with reform of the Civil Service corps. I will say this even though
it hurts my constituents and it is more costly to me than prebably
anybody else in the Congress with possibly the exception of—I
think I have more in any district. I think the bumping procedure
is wrong. I don’t think it makes sense. I think it should be
changed. I think that is the first thing we should do in Civil Serv-
ice reform.

You know why you would let an antitrust lawyer bump down to
some kind of administrative person who has never operated in the
court, then that administrative person is the person you retain who
is supposed—or you eliminate the position. You bring that person
down to, the antitrust lawyer down to do some kind of administra-
tive function or even a clerical function, though that never hap-
pens, it never gets down to that level, but it is a stupid thing to
do. It is a stupid way to run the Government to be bumping people
down to the point where they keep their job and do less. They get
paid the same and they bump the poor schmoe who is doing their
Jjob but happened to be down at a lower rung of the ladder.

We can’t touch it because of politics. It is wrong and we should
at least come up with changes that were more substantive in that
way. Instead, we are going to wind up this year—we left the Fed-
eral work force confused. We have come up with these arbitrary
savings numbers. I think they have marginal political benefit. We
have run rough shod through the agencies and we don’t have the
people we need and a whole lot of the people we need have left the
Government on their own volition. Taken these buyouts. And what
is going to happen is they are going to become private contractors
because they are the ones with the skills, the expertise, and they
are the ones that are going to get these contracts to operate with-
out the benefits, the security, or necessarily the loyalty to the mis-
sion of the agency. But that is what we are going to have to wind
up doing.

I hate to read the riot act to you people, but, well, I don’t hate
it so much because Mr. Koskinen is as responsible as anyone and,
Jim, you have had to be a good soldier in the whole thing, and I
have told the Vice President, Elaine Anderson, and they have
shared their other feelings in no uncertain terms with me.

I have got to tell you it is a very disappointing experience, but
whatever it is worth, and I am sure nobody is listening to such sug-
gestions, what we ought to do is reinvent the whole exercise next
January and do it right.

With that, Mr. Chairman, you can have your hearing back.

Mr. MicA. I thank you, Mr. Moran. I share your frustration. I
can probably be partisan as anybody with this committee but after
assuming this chair of the subcommittee I have tried to conduct
myself in a way that is bipartisan and honestly look at the issue
and how we can improve the whole process of personnel and man-
agement and fulfill our responsibility as an oversight subcommittee
without jumping on people’s cases, and I served with Mike Synar
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and he and I would tear agencies apart when we got together on
ghem and when they did something wrong, they really had a bad
ay.

This is the first day we have had together, Mr. Moran, but it
isn’t an intent to embarrass anyone; it is an intent to try to let the
employees know what is goingbon. My father was a State employee
but a public employee, probably at the lowest rung of the fadder
you could be at, but he deserved the same consideration that we
think every Federal employee deserves regardless of whether he is
in charge of an agency or sweeping the floor or a temporary em-
ployee. So our intent here has been to make it work better.

I have tried to work with the Vice President in that effort and
with Mr. King and others. We are disappointed by this and I think
it is very clear that the panel is unanimous in how we want to pro-
ceed. I hope that buyouts have not been, and the action of the
agency, have not been an attempt to subvert my intent. We re-
viewed buyouts; you know what we considered was wrong with
buyouts. I even agreed with Mr. Wolf, there is no one more compas-
sionate as Mr. Wolf, Mrs. Morella, and Mr. Moran on trying to pro-
vide some alternates in the downsizing process. But I do not intend
to allow any blanket buyouts to proceed. I will wait to hear what
this agency does. I will look at what options you present to Mr.
Moran and myself, and I will also intend to consider my options to
proceed against the agencies, either in a legislative fashion or
whatever other remedies are available to our subcommittee and to
meet our responsibilities of the Congress.

We are going to run and direct the show. We try to give them
leeway and the benefit of the doubt but when there is a very clear
direction we want you to head, and again there isn’t the coopera-
tion, we will have to seek the remedies available to us.

This is a contest between wills of the executive branch and the
people sent here to represent the people on a temporary basis. So
again I don’t intend to—I don’t mean this as a lecture.

Also, in another attempt to try to resolve this situation, but I can
send that message out to Federal employees, there will be no blan-
ket buyouts and we will look at what has been done, what is being
done, and contacts with the law and the intent of the Congress and
see that the letter of the law is complied with.

Mr. MORAN. Mr. Chairman, if you are about to conclude, if I
could just clarify, then you would expect that OMB and coordina-
tion with OPM would come to us perhaps with a series of options
that we might review?

Mr. MicA. Yes. And also, Mr. Moran, I am going to see counsel.
I am not an attorney, thank God, but I want to see what our op-
tions are too and if what they present is not acceptable to you and
to me, and also in the meantime look at what has taken place here
and, if you don’t learn by what happens and we don’t prevent
transgressions in the future, then we haven’t done our job. So I will
proceed in that fashion.
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We thank tyou for coming out today and we may call the panel
back again, if necessary, to see where we are going to go from here.
There being no further business, this meeting of the House Sub-
committee on Civil Service is adjourned.
[Whereupon, at 12:20 p.m., the subcommittee was adjourned.]
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