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A former Army member appealed a settlement of a claim
for reimbursement for alleged snergency surgery performed by a
civilian doctor at a civilian hospital. GAO would not question
agency determination that surgery was not of emergency nature,
and claimant did not present evidence to the contrary.
(Author/DJN)
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DIGEST: Army member's claim for reimbursement
for medical expenses for surgery per-
formed in a civilian hospital by a
civilian surgeon may not be allowed
since Army determined that no emergency
existed which administrative determin-
atsion this Office will not question
w vithout evidence showing determination

1 to be clearly erroneous, and such
evidence has not been presented.

This action is in response ti a letter dated Novem-
-ber 8, 1976, from Xr. Gerald M. Watson, Jr., a former
member of the United States Army, concerning his claim
for reimbursement cf medical expenses incurred in con-
n'iction with a herorrhoidectomy performed in a civilian
hospital by a civilian surgeon, which in effect, con-
stitutes an appeal from a settlement by the Claims
Division of this Office dated October 14, 1976.

While an anlisted member of the U.S. Army stationed
at Fort Bragg, Earth Carolina, the member apparently
consulted his family physician in Danville, Virginia,
ca October 3, 1974, because of a hemorrhoid condition.
The member asserts that he was advised by the physician
to see a doctor at Fort Bragg. It is reported that the
member's military medical record contains an entry for
October 8, 1974, indicating that he did seek such medical
assistance. That record indicates that hemorrhoids
had been present for approximately 6 months; however,
the member asserts that he did not see an Army physician
at that time but was given some ointment by an enlisted
medical specialist and returned to duty.

The following weekend, October 12, 1974, the member
returned to his home, apparently on a weekend pass,
and while there he reports that hemorrhoids began
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bleeding with bowel movement. He contacted his family
physician who instructed hirm to be admitted to the local
hospital where a hemorrhoidectomy was performed by the
local physician. Thu member was released from the hospital
on October 18, 1974, incurring hospital charges of $504.25
and physician's charges of $150 for surgery performed an
October 12, 1974. Charges of $5 each for two office calls
on October 3, 1974, and Octobdr 4, 1974, were also incurred
by the member.

The medical records, both civilian and military, were
reviewed by tfie medical professional staff of the U.S. Army
Health Servicea Command. From these records it was deter-
mined by the Army that the stated condition of hemorrhoids
in this case was not an indication for emergency surgery.
A signed letter in the file from the attending civilian
physician states that the member's condition "was an
emergeno and therefore necessary to have surgery." There
is no *dication from the information in the record that
the member was ever examined by an Army physician for the
hemorrhoid condition either before or after the surgery.

Regulations concerning medical services for the Army
are contained in Army Regulations 40-3, September 17, 1973,
chapter 17 of which provides for care from civilian sources.

Section 17-7 of these regulations provides that
personnel entitled to medical care at Army expense will
not obtain such care from civilian agencies at Army expense
without obtaining prior authorization from the designated
approving authority. One exception tu that rule is pro-
viacd in subjection (2) (a) of section 17-7 which autho-:
rizes medical care without prior authorization in emergencies
when the urgency of the situatior does noF permit the
obtaining of such prior authorization.

The history of medical entitlement for members of the
Armed Fnrces indicates that it was intended that adequate
medical care should be provided to military personnel while
on active duty by military medical personnel and in mili-
tary hospitals. However, if a military member became ill
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or was injured while on leave or while away from his
permanent duty 6acion where no military medical pro-
fessionals or Government hospitals arm available, the
military service should pay for the cost of emergency
civilian medical eare. See 8-185887, Octoter 15, 1976;
B-141468, February 24, 1960; B-150746, February _1, 1963;
and 3-1462b2, August 8, 1961.

In the present case, the only matter in dispute
appears to be whether the surgery and hospital treatment
of 's:he meumer Por a hamorthoidectomy was an emergency for
which the Army should pay or whether the operation could
have been dalayed so as to permit the treatment to be
obtained, from the military, In that connection it is
noted th'at the .administrative report on this case indi-
tates that required medical ser-jices weri available at
Fort Bragg and that, therefore, civilian treatment, except
for emergency care, would not have been authczized even
it a request had been made in advance.

The Department of the Army hbe estabiies..d certain
criteria in conr3ction with accepted surgice. practiced
as an Indication of the need for emergency surgery An
administrative deterrination was made that the member's
physical "condition did not warrant emergency surgery.
We ordinarily do not question an administrative determin-
ation in such matters in the absence of evidence showin3
such determination to be clearly in error or arbitrary
and capricious. In the present case, there is no showing
of an emergency other than a brief statement by the
attending .civilian physician. This statement, in our opin-
ion, is insufficient to overcome the determination of the
Armny that :n emergency did not exist nor is it sufficient
to show that the Army'r determination was clearly in error.

Accordingly, based on the record before us, the action
by our Claims Division is correct and is sustained.

For t trollr neX
of the United States 
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