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~vBJECT: Interpretation of Federa l  Grant and Cooperative Agreement 
* Act  of 1977 - 33-196872-0.M. 

The purpose of  is rnemora.ndum is to expand and clarify o w  interpre-  
pJtion of the Federal Grant  and Cooperative Agreement Act of 1977 ( I . 1 ~ ~ 4  
Act), Pub. L, KO. 95-224, 92 Stat, 3, February 3,  1978, 41 G.S.C.A. 
$01 et L_ seq.ifTkis act requi res  that agencies !ise the correct legal instru-  
ntc,ifi'grant, cooperative agreement, or contract) \Then procuring goods o r  
Icqvjc:cs from or providing ass is taxe  t o  recipient organizations. Because 

1 fiere &re very different requirements and consequences which flow frcci. 
Ihs use of one instrunlent rather than the other, i t  is very important to 

, ~~~e i - l r i i t i e  whether or  to what extent the FGCA expanded each agency's pre-  
eri:;iing authority io enter into pzrticular types of relationsllipsl since 0313 
~ ; l s  heen given the leading role in the s tudy and esplanatjon of this Act. G-qO's 

at this time should be one of advising 03W, and keeping Congress in- 
: [;[ :,led rather than addressing the validity of individual agency actions. 

g e  note that the examples used to  illustrate certain issues should not he 
.i cansidered final decisions of this Office since v e  have not ha6 the benefit 

dthe views cf the agencies responsible €or the yrcgrarn esamples nor 
~ C T  we much experience with actual cases that w ~ u l d  permit us to test  

' mr views. Application of ihe FGCA Act should be a case-by-case process. 

i 'The FGCA Act and Legislative €Iistary 

i are as fo!iows: 

I 

The pmtions of the FGCA Act of p r i m a r y  importance to this memorandum 

USE OF COXTRACTS 

See. 4. Ea2h executive agency sha l l  use  a type o f  pro- 11 

ciwemeQt cmt rac t  as the legal instrument reflecting a r e -  
lationship hetween the  Federal Government 2nd a State or 
!oca1 govcrnment or other recipient- - 
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"(1) whenever the principal purpose Gf the instrument 
is the acquisition, by purcfiase, lease, or barter,  of 
Droperty or  services for the direct benefit o r  use of the 
$ederal Government; or 

"(2) whenever an executive agency determines i n  a 
specific instance that the u s e  of a type of procuremerrt 
contract is appropriate. 

USE OY GRANT AGIZEEMENTS 

*l'Sec. 5. Each executive agency shall use a type of grant 
aFeement as the legal instrument reflecting a relationship 
between the Federal Government and E? State or local govern- 
ment or other recipient whenever - - 

"(1) the principal purpose of the relationship is the 
transfer of money, property, services, or  anything or' 
value to the State or  local government or  other rezip-  
lent in order to accomplish a p;iblic purpose of support 
or stiinulation authorized by Federal statute, rather 
than acquisition, hy purchzse, lease or ba-ter, of 
property or  services for the direct benefit or use of 
the Federal Government; and 

"(2) no substantial involvement is anticipated be- 
tween the executive agency, a.cting for the Federal 
Governmetit, and the State or local government or 
other recipient during performance of the contem- 
plated activity. 

USE OF COOPERATWE AGREE9IENTS 

Sec. 6 .  Each executive agency shall use a type of coop- #I 

erative agreement as the legal instrument reflecting a relation- 
ship between the Federal Government and a State or local govern- 
ment o r  other recipient whenever - - 

"(1) the principal purpose of the relationship is the 
transfer of money, property, services, or anything of 
value to the State 01- local government or other recipient 
to accomplish a pblic  przrpose of support or stimulation 
authorized by Federal statute, rather than acquisition, 
by purchase, lease, cr barter ,  of proper@ or  ser-vices 
for the direct benefit or u s e  or̂  +&e Federal Government; 
snd 

I 

I 
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"(2) substantial involvement is anticipated beween the 
executive agency, acting for the Federal Government, and 
the State or  local government or  other recipient during per- 
formance of the contemplated activity. 

AU T€IO3IZATION3 

"Sec. 7. (a) Notwithstanding any other provision of lam, 
each executive agency authorized by law to enter into contracts, 
grant or cooperative agreements, or similar arrangements 
is authorized and directed t o  enter into and use types of 
con&icts, grant  agreements, or cooperative agreements 

J /  vss.  

In  addition to these /- pr visions, section 2 of the Act states congrjssional 
li ings (subsectioi? o)$nd the purposes of the act (subsection (b)).dSeciion 
&ovides definitions, including definitions of "State or local governments" 

agraphs (1) and (2)) and "other recipients'' (paragraph (3)) ,  and a defi- 
,,ition (paragraph (5))  that excludes f rom the terins grant  or  cooperative 

8s required by this Act 'I 
41 l JSL 5-0 I cF3 

~ 3-cft  f .  

{par 1 1  

I , :  

e- '' * * * any agreement under which only direct Federal  
cash as s i s t ance  to individuals , a subsidy, a loan, a loan 

T 
7 

The language of the FGCA is hardly a model of clar i ty and interpreting., 
fie language of the Act in a consistent manner is difficult. However, the c, 
difficulties can be narrowed considerably if the limitations implicit i n  the h 
apparently broad authority provided by section 7(a) of the  Act are under- \ 

context of the general congressional pwr)oses for the FGCA, it does not 
appear that Coneess intended .any wliolesale expansion of grant authority 
allowing agencies to choose to offer grant assistance where there was no 
authority to enter  into such an assistance relationship previously. W e  believe 
thnt the Congress only intended to require ageiiciea to use  an instrumact that  
matches the transaction they enter into, regardless of the label used in  
existing legislation to  character ize that transaction. However, the FGZA 
wds riot intended to change the nature of the transactions that a r e  authorized. 

the pre-act confusion concerning the choice of legzl instruments, and the 
need to clarify the appropriate use of grants ,  cooperative agreements, or 
contracts Pot- specific kinds of relationships in  order t o  promote consistent 
Ch~iccs by government agencies. The purposes of the Act in  section 2(b)* 
a w  ba~ical ly  to resolve the problems identified i n  these findings by 
Cllaracterizing and defining the relationships crested by the three insiru- 
ments, and establishing criteria that wotlld help achieve ilniform usage 

I 1  % guaranziee, o r  insurance is provided. 

Atood. If the legislative history concerning sectioa 7(a) 4 is read within theh 

The legislative findings contained in section 2Ca)%f the FGCA Act s k e s s  

p;' 
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agencies i n  the selection of the ppoper instrument. As explained in 
by Senate Committee report, the basic purpose of the Act is to clarify +.he the relationships between the Federal government and non-Federal entities. 
s, Rep. 95-449 p. 3 .  The intent of the Act is: 

' I *  * >$ to require that the legal insfruments employed in 
transactions between Federal agencies and non-Federal r e  - 
ciuients of awards reflect the basic character of the relation- 
&ips established. '' - Id. p. 8. 

s The section-by-section analysis on section 7(a) (id. pp. 10-11) provides 
further clarification: 

"Section 7(a) declares that notwithstanding any other 
provision of law, each executive agency authorized by law 
to enter into contracts, grants, cooperative agreements, 
or similar arrangements is arithorized and directed to use 
contracts, grant agreements, or cooperative agreements as 
required hj; this bill. The purpose of this authorization 
is to overcome the problem many agencies now face if 
their choice of instrument is statutorily restricted to a 
particular instrument. This authorization wiil provide 
the executive agencies with needed flexibility in t h e i r  efforts 
to use appropriate legal instruments to reflect the relation- 
ships established with non-Federal recipients of contract, 
grant, or cooperative agreement awards. 

If an agency is presently authorized only to enter into 
either contra.cts, grants, cooperative agreements, or other 
arrangements, this authorization enables that agency to enter 
into any or all three types of agreements, subject to the 
criteria set  forth in sections 4, 5, and 6 .  However, i f  an 
agency is specifically proscribed by a provision of law from 
using a type of agreement, this authorization would not affect 
that prohibition. 

I1  

This bill would affect some existing progTam authorization 
statutes by superseding provisions, if any, dealing with the 
required use of particular instruments to implement pz-ogranis. 
In addition, this legislation would have another effect. When 
an agency, complying with t h e  criteria established herein, 
changed the award mechanism for a particulzr act5vit;- from a 
type of grant to a Wpe of pyocurernent confi.act, then the pro- 
cwernent regulations would apply. Convei-sely, when an zgency 
changed the award ~ n e c h a n i s i n  from a type of procurement con- 
tract to a type of grant, the regulations and statutes applying 
to procurement coiitracts would no longer apply. The regu- 
lations and statutes applying to transactions of Federal assis- 
tance woti:^d apply. 

11 
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gA>l&-ds Act. Civea the roregoing un&rstandiny, it is not 

*--I=--- 
-- or necessary to identify all GL ti&? statutes which might 

somewhat affected. .--- " (Emphasis added. } 

me FGCA Act -- Does Not Expand Agency Authority 

Given the limited objectives 9f the F ' X A ,  it is difficult to accept a n  
bterpi-3 tation that would give agencies broad new independent authority; 
ratherr the problem apparently addressed by section 7(afis t k  enmmous 
housekeeping problem of going throilgh each piece of authorizing legislation 
fulrl inserting, where appropriate, the wmd:, grant", cooperative agree- 
mcnt'l or "contract. The Act leaves this task to analysis c ~ f  each author- 
{zing statute. In this view, to find "grant" or cooperative agreemeat'' 
wlthority in each agency's authorizing statute, where these specific 
words of atlthority have not been used, i t  milsf be determined what kind 
o l  relationships the agency's s!atute was intended to authorize: I__ i .  e. , in 
order to find grant authority, the authorizing legislation must be esarnined 
to determine if a grant type of relationship vms intencled or  pzrnii ttcd ra the r  
than simply looking for  the woyd "grant. (Even in the past, although %-e 
generally applied the axiom that grant  authority must be expressly s<ated,  

ant authority has often been fouad in the absence of the specific word 
$rant"). This interpretation of the FGCA Act was well expressed in a legal 
memorandum (copy attached) by the Department of Energy's Acting General 
Counsel : 

- 
II I 1  

I t  

I 1  

ll 

"Indeed, it seems slear that the FCG'LA [ sic! was not intended 
to permit a n  agency, i n  implementing any program, to t rans-  
cend the discretion which was conferred upon it by the enabling 
law, but only to c a r r y  out the purposes of that 1- a w  m w e  
efficiently. That is, the. 1.XGAA [ sic] is not a bootstrap, ' I  and 
may be relied upon to enhance agency prerogatives only -- after 
the objectives of the enabling law have been appropriatelv 
characterized, not before. In some instances, it wiZi be 
difficult to make this characterization, and legislative historv 
and judicial decision mzy Geed to be invoked. 
it will be the four corners of the enabling law, and not the 
FCGi4.A [ sic] ,  which will establish the parameters of the relation- 
ship Setween Federal and non-Federal parties.  The FCGAA [ sic] 

11 

But in each cass, 
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then be utilized so that  the law can be implemented with- 
ou<regard to  ill-defined nomenclature in the enabling law 
w!l:ck may, for that reason alone, hamper a3 a,sencyts ability 
t o  give effect to Congrzss' intent. I I  (Footnote omitted. 1 

361 

I t  must be conceded, however, that the broad lanzuage of section ?(a)X 
,d portions Of the legislative history cln be used to argue for er,- 
,rged agency authority. See, e .  g.,  the second paragraph of the section 
,t)section -by-section a.nalysis,upra, - and the following language from 

I! The agencies do have the flexibility of determining whether 

Senatezeport (id. - 10): 

given transaction or class Df transactions is procurement or 
a9g.:sitatice and, if assistance, whether the transactioti or class 
of transactions is to be associated with a type of grant  or c o o p r -  
ative agreement re1ationshi.p. The mission of the agency will i n -  
fluence the agency's determination of which it shmld be, But tile 
agency's classification of its transactions w i l l  become a public 
statement for public, recipient, and congressional review of how 
the agency views i t s  injssion, its responsibilities, and its relation- 
ships with the non-Federal sector. " 

fin Guidance - 
ORIB Guidance (43 Fed. Reg. 36860,  August 18, 1978) is not as clear 

i: might be. Note the following exerpt: 

"Thus, for examp?e where an  agency authorized to support 
or stimulate research decides to enter into a transaction 
where the principal purpose of the transaction is to stimulate 
or suppol.t-research,ituthorized to use either a grant o r  a 
cooperative agreement. Conversely, i f  an agency is not auth- 
orized to stirnulate or s!ipport research ,  or the principal pu rpxe  
o l  a transaction funding research is to poduce something for the 
government's o m  use, a procurement transaction mast be used. ' 1  

I.vever, a later paragraph, although reconcilable, confuses the point: 

The determixrations of whether a program is princi - 11 

pally one of procurement or assistance, and whether sub- 
s !a;intiial Federal involvement in performance will normally 
occur are basic agency policy decisions. Agency heads 
should insure that these general decisims for each program 

- 6 -  
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are  either made or reviewed at a p3licy level. A determi- 
nation that a p2ograrn is principally one of procurement or 
assistance doss  not preclude the use of any of the types of 
instrumeats when appropriate for a particular traxsaction. 
Co3gress intended the Act to allow azencies flexibility to 
select the instrument that best s u i t s  each transaction. 
Agencies should insure tha t  all  lzansaetiotis covered by the 
Act are consistent with their basic pDlicy decisions for 
each program. I' Id. at 3 6 8 6 3 .  

The guidance seems clearer on an agency's authority to make the grant- 
cooperative agreement distinction then on the procurement-assistance 
distinction. 

OMB policy on substantia1 invo!vement. Asencies 
s h o u l m f i l h r a l  irivoivemen'i in assisted a c h i t i e s  
to the minimum consistent with pyogram requirements . 
Nothing i n  this Act  shoxld be cofistrued as  authorizing 
agencies to increase their involvement beyond that auth- 
orized by other statutes. " - Id. 

I t  

Anolication of ffm FGCA Act to Particular Promams. 

While the FGCA Act pmvides the basis for examining whether ax arrange- 
ment should be a contract, grant or" cooperative agreement, determinqt' cr ions 
of whether an agency has authority to enter into the relationship as spelled 
out in the instrument, whatever i ts  label, must be found in the agency autiio- 
rizing legislation, not with the FGCA Act. * The agency's basic legislation 
must be read to determine whether an assistance or procurement relation- 
ship is mthorizeci at ail, and i f  so, under what circumstances and with 
what restrictions, when awards a r e  made to recipients. If assistance is not 
authorized, there should be no qrrestion of the agency entering into a grant 
or cooperative agreernept. For example, the GSA cannot make a grant to 
assist landlords to provide s p x e  for Federal employees. If assistance is 
contemplated by the authorizing lezislation, it must further be determined 
to w?iat degree federal involvement in the assistancz is authorized. Also, 
where assistance ailthoriw is found, the specific Wansactioil mist  be reviewed 
m d  properly classified since some aspects of carrying out any assistance 
program remain primarily procurement in nature. An example will illustrate 
this distinction. 

.k 

In order to articulate the difference betimen the authority rlming from 
the PGCA Act and the authority from an  agenzy's legislalion w e  have referred 
io tile analysis of agency legislation a s  firs t levci analysis altliough -;;c recog- 
nize that the tnter play between the two statutes nceci not ccnfcrm to this order. 

. . .  . .. . . . .  ~ 



I '  t 

- 363 

pdicaid_ 
17 

I I  The Medicaid program, although the words "grant:' or coopeTative agree - 
nt" nowhere appear  in the !egislaticn, is an assistance pro.pani u:ider clause me 

(1) of sections 5 and 6 of the F X A .  The pzogram is described as follows at 
42 U . S . C .  § 1396 (1976): d 

For the purpose of enabling each State, as f-a- as practi- 
ca?Se under the conditions in such State, to furnish (1) medical 
assistance on behalf of families with dependent children and D€ 
aged, blind, or  disabled individuals, whose income and resowces  
are insufficient to meet the  casts of necessary medical services, 
and, (2) rehabilitation and other services to help such families 
and individuals attain or retain capability for independence 
or self-care, there is hereby authorized to be approp5ated 
for each fiscal year a SUM sufficient to carry out the pur- 
poses of this sibchapter. The sums made available under 
this section shall be used for making payments to  States 
which have submitted, and had approved hy the Secretary 
of Health, Education, afid Welfare, State plans for medical 
assistance. 

I I  

I I  

It is clear that the program is intended to assist  States to provide medical 
services to people i n  need. The distinction hefmeen the ultimate p-irpose of 
the assistance (medical assistance for people in need) axl the direct recipient 
of the assistance (States) is clear. There is no authority to make grants di- 
rectly to providers or even to an  individual i n  need of medical assistance. 
assistance is to go to States to  c a r r y  out their  respmsibilitjes to the residents 
of their States, rather tharl in fulfillrnentcJf-direct Federal responsibility, 
and the FGCA does not change that basic authorization. However, there a r e  
many situations where HEW would have authority to contract for services ir, 
connection with its owi  administration of the program. For example, HEW 
might contact  with 

The 

firm io help assess  State program compliance. See 
42 U.S.C. Q 1396CqG76). 

CETA 

I 

While the Medicaid example seems obvious, it illustrates principles that 
seem to become el~rsive iz difficult or ambiguous cases. The CETA p ogram 

as aineilded by 95 Pub. L. No. 95-524, 92 Stat. i912, October 27, 1978) 
(citations to this program are to the U.S .  Code sections r7.s amended by the 
1978 Aci)) is a program with a much inore complicated design. The principal 
p.irp3se of this pro-grarn, as written s;Jce passage of the FGCA Act, are not 
framed to answer 14'QZ.h A c t  questions as neatly as in  the 3iedicaid cxsrnple. 
The 1978 CETA anmidmenis provide, a t  29 U.S.C. 

(The Comprehensive Employment and Training Act, 29 U.S.C. $ 801 / ;!1976) 

8016as follows: 
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"It is the purpose of this chaptw to provide job training 
and employment opp6rtunitics foF'ezonomically disadvantaged, 
unemployed, or under employed perscris which will result in at1 
increase in their earned income, ad io assure that training 
and other services lead to maximrun employment opportunities 
and enhance self-sufficienqr bg esbblisbing a flexible, cocrdi - 
naked, and decentmlized system of Federal, State and local 
programs. I t  is further the purpose of this chapter to provide 
for  the maximum feasible coordinaiion of plans, programs, and 
acltivities under this chapter with economic development, com- 
munity development, and reiated activities, such as vocational 
education, vocational rehabilitation, pablic assistance, self - 
employment training, and social service programs. I? 

There is little douht, however, from r-eferences to a "decentralized system 
of Federal, State and local prograrm!' i the statement of purpose section, 
later sections such as  29 U.S.C. § 814 3 there the reqeiirements of the prime 
Bponsors' comprehensive emplo -ent an training plans are spelled out, 

chapter 8 and other similar references, that CETA is primari ly a prograin 
to assist prime sponsors to provide employment and kaining to eligible 
trainees. Additionally, the Secretary of Labor is empowered to fund speciai 
programs such as a special program of local warkshops to train youths and 
others  to be owners and managers of small businesses (29 U.S.C. 
and a special p~ogra in  to train personnel to work with and assist the hancli- 
capped (29  V.S .C .  9 8 7 6 ( b ) ) . J  

referenzes i n  29 U.S.C. dS 815,and r1R 816 o "financial assistance !.inder *is 

8 i l ( g ) ) f  

f 
Final.Zy, the Secretary is required to establish an experiment21 program 

as follows: 

The Secretary shall establish a program of experimental, 
deve?opmental, demonstration, and pilot projects, through 
grants to or contracts with public agencies or private organi- 
zations, for the purpose of improvirig tec:z?iques and deixon- 
atrating the effectiveness of specialized methods in ixeeting 
employment and trainbig proSlems. Ndhing  in this subsection 
shall authorize the Secretary to carry out employment programs 
experimeilting with subsidized waees i n  the private sector or 
wages less than wages established by the Fair Labor Staadards 
Act of 1933 for employment subject to that Act .  In cai-rving out 
this subsection, the Secretary shzZ1 consult with such o t k r  
agencies as may be appropi-iate. iVhere programs under this 
section require inst i tut imal  training, appropriate arrangements 
for silch training shall be agreed to by the Secretary and the 
Secretary of Health, Education, and Welfare. 

f l  

11 

In carrying out his responsibi'ities for the entire CETA progra~n the Serwfslry 
i s  given broad authority: 

-4-- 
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The Secretary may make such grants, contracts,  or  agree- t l  

merits, establish such procedures and make siich payments, in 
installmeats and in  advance or  by way of reimbursement, or 
oflzerwfse allocate or espend funds made available under this 
chapter, as 4eemed necesswy to carry out €he provisio2s of 
this chapter * >!'.'I 29 U . S . C .  S 828(b).J 

The question of the correct instrumeat is difficult to  answer  2s purposes 
close to equal weight; for example, a program might be funded to 

test and den-lonstrate a particular method by which cities can train ycuth, 
The fr,snsaction is intended to produce a replicable design that the Dcpart- 
cnent of Labor can pcwide as a rnodel to o t h e ~  cities. See 33-195163, 58 
Camp. Gen. 676f)(July 25, 1979. The question of whether the Government 
in such circumstances  is buyiag demonstration results  or  supporting a n i  
Etimuhtillg innovaticn is difficult to answer. 

Apcncy Discretion 
c 

Where program authority can justify a choice of instruments and it is d5f - 
ficuit to  say  that assistance 3r procurement is the principal purpose of the 
fransaction, agescies have discretion and should exercise ?be discipline fioted 
in the legislative history of the FGCA in their choice of instruments. Similar 
considerations must go into the choice of grant or cooperative agreement 
based on the extent of grantor involvement. 

It can be aswmed that choices of instruments will be made that r e s t  on 
considerations that include pre -FGCA grant assumptions and ofher consider - 
ations not explicitly recognized by the Act. Where the recipient is a State 
or local government, there will be a tendency to use assistance instruments. 

It should be kept in mind, liowzver, that the first level analysis of agency 
authority to enter into the kind of t~ansaction envisioned is not real!y a matter 
OF discretion--the statutory authority is either there or  is not thepe, regard- 
less of agency preference, although agency authority may be difficult to &- 
termine and require the esercise of a siibstantial amount of judgnient (see DOE 
-4cting General  Counsel memorandum). Where called upon to decide questions 
of adency awtharity, normal statutory interpF2tation rules still apply, a!tho~gh 
i n  close cases m e  would give considerable weight to the adrdnistericg agency's 
interpretation of i t s  own authority. 
the number of grants made by agencies in close cases - -even in situaltons Xv-Mch, 
traditionally had been handled as procurements. 

The net effect may be to greatly increase 

The "Third Party" Rule 

i 

A s  i l lnskated by the Medicaid and CETA examples, pt-ogram authorities 
usually indicate a public purpse  and identify who is to carry it out.  Khi le  
the public purpose and the class thai may receive the ultim2te benefits of a 

- 10 - 
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,gram may coincide with the organizations that a Federa! agency is author- 

aLEr.plc, the fact that Jledicaid's p u r p o ~ e  is to facilitate the provision of 
dical services to people in  need or that CETA~S prime sponsor program 

:?jl:signed to help in  the establishment of a3 employment and training pro- 
for the poor and the under or unemployed does not mcxan that the G w -  

,,,mcnt is authorized to provide direct assisiance to people in need of 

p.rpose of the program is largely irrelevant in  determining whether a n  

to Medicaid for a different group of bFneKclaries retains responsibility st the 
Fc,jeral level for  carrying out the program aid does not place the Govern- 
ment in an assistance relationship to another's pz-irne responsibility. 

fin assistance relatiorrship is authorized is the determination of who has 
responsibility for the funztion at the heart of the program. In the case of 
)ledicaid, the statute recognizes the responsibility for  carrying out the pro- 
gram to be the States'; under Medicare, the Federal Government retains 
responsibility. In some program authwi t ies ,  as in  the case of .t!e CETA 
special programs, there seems to be an option. 

W i t h  this understanding i n  mind, the 5'3 called "third party" arrange:nents 
gre easier tu understand. A third par ty  situation arises where an assistance 
relationship to specified recipients is authorized , but the Federal grantor 
delivers the assistance to the authorized recipients by utilizing another party. 
An example is where a n  agency is authorized to provide technical assistance 
to a certain level of local government, but  rather than provide it directly 
LhroEgh agency staff, the agency arranges with an organization having the re-  
quired expertise to' provide the assistance for it. This expert organization is 
the "third party. " (The Medicaid relationship betxeen the States and those 
receiving medical services is not a third party arrangement since the Stztes 
are the class  authorized to be assisted. 1 Of caurse the granting agencv could 
provide grant funcis to tlie State o r  local government to procure its own assist- 
ance. This is not the kind of third party- situation with wXch w e  were concerned 

ized Pf to assist, they often wii l  not, as  was the case i n  the tw3 examples. For 

parn  

a9jistance or a procurement 
actia. Medicam (42 U.S.C. seq.) which has similar objectives 

S e r V i C e S  or of employment or training programs. The ultini2te 

ip is authorized €or a particular trans-  

Accordingly, what is of importance in answering the question of vhether 

I 

In third party situations the question arises as to whether i t  is possible 
to make a grant to a n  organization that, wt.lile not i! niemb2r of the class elig!'b!c 
to receive assistance directly from the Gmernment, perforins a flriiction that 
helps deliver the Federal assistance to an eligible r2cipier.t. The arguixent 
that agencies may use grants in third party situations depends upon the view 
that such arrangemerits 2re not for the "direct beilefit or ase of the Federal 
Government'' s ince third parties are used by agencies to pass cn  the bencfits 
to recipients. l h i s  view is supported by the following excerpt from the 
legislative history: 

- 11 - 
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"Subsection 4(2) rkads, 'whenever a n  execs tivc agency 

determines i n  a specific instance that the use of a contract 
is appropriate. T h i s  subsection accommodates situations 

be satisfied best by using ihe p7ocurement process. For 
example, sdxec t jon  4(2) would cover the two-step situation 
in which a federal agency may proc:ire mecliciiies which it 
then 'grants I to Don-Federal hospitals. This subsection 53es 
not allow agencies to  ignore sections 5 atld 6 .  Compliance n-ith 
the requirements of sections 4, 5, a d  6 will necessitate d.3 - 
liberate and conscious agencv determinations of the choice of 
instrument to be employed. 

mhlch an agency determines that specific pi.:l-?jic needs can 

t Id S. Rep., id at 9. 
Y 

This position i n  practice permits grants or cooperative agreements to be used 
in lieu of traditional procurements and m a y ,  i n  a number of situatims, ccn- 
stitUte a misuse of grants. Ho'VlreTer, OM33 has been reluctant to come forth 
wjth firm guidelines on what would constitute justification for the choice of 
an assistame instrument. See draft '!OM3 R e p r t  o:k Federal Spstems 
Management Pursuant to P. L. 95-224, January 14, 1980, at page3 25 and 
34, As a result of OMW's yositio_rl or lack of one--agencics have a choice 

We believe the issue can be resolved--but'shou!d be re50ked by O1;lB. 

11 

amol'tg instruments in  third party sititations. 
g c )  e-: i ! ) Y I  U 5 L  

direct benefit or use In order to do so, i t  m u s t  be determined whether .th 
of the Federal Government'' language of section 4(1) ?'I of the FW,A -4ct is 
applicable tc? th i rd  parties who s!~p?!y assistance, z t  the request of the 
&werameat, to the agency's statutory beneficia-rizs. In these s i tua t ions ,  
rn organization is used to assist the Government ?o carry G Q ~  its assistance 
function. Where this is the case, we think it could be argued Kat the Govern- 
ment is procuring a service for i ts  own use since the provision of assistance 
as authorized by the program statutes is a governmental function. Assisting 
the Cbvernrnefit to carry  olit i ts own functions is not grant "assistar-.ce" as 
contemplated by the FGCA, it is a procurement relationship. Accordingly, 
the rule niay be stated tha t  where the recipient of an award is not an  organization 
that the Federal grantor is authorized to assist, but is merely being used bo 
pcovide a service to another entity which is eligible €or assistance, the proper 
insfrument is a contract. In the context oft7e FGCA, there appear to be two 
relationships involved ia third pa-ty" situations: first, the contract with 
the organization that helps the Governmeat provide assistance, and second, 
the grant or  cooperative aLe;reernent that provides money, goods or services 
lo those eligible to receive assistance. 

I I  

The problem with reach' *g this result is the ambiguity raised by the legisia- 
tive history on sectiox 4(2) 4- . uoled above. The quoted language can be read as 
50 understanding on the Bar t  of Congress that section s(2)fgr;as necessary to 

-- 4 v s 2, -.,a G3:2 < 2) 
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allow agencies to u se  
r, this statement a so cr ptfcal y throws the question back upon the basic 

frammrark of sections ( 4$5$2d . . "  6. 4 The scxirce of this sta.teinect i n  the Corn- eve 
flittee report c2';1 be found i n  the hearings that t h e  Senate cmdccted on +he 
1974 version of the bill 6. 3514, 83rd Coi?gress) that wentual.!;. became the 
p--~z.A Act. Federal  Grant and Cooperative A.preement Act Hewings on S. 3514, 
Before the Ad Hoc Subcommittee on Federal Procurement atid the Subcommittee 
on Intergovernmental Relat iom of the Committee on Govei-nmen'i Operations, 93d 
tong. 105-107, 153-160 (1974). Pertinent excerpts f v o m  the heazricg are atfac1ie:i. 
In *e course of the hearing the question ivas raised as to whether i t  might not 
be possible to place various programs under any one of the three instrummts. 
The S&ators who conducted the hearinq used the two s tep  transaction described 
above i n  the Committee report to illusGate the problem. Each Sen3,tor agreed 
fiat tw s tep  transactions s h d d  be by coii-h.act arid that i f  agencies used th is  
provision to award grants  or coopzrative agreements, it would be contrary t~ 
their intent. 
of i ts direct benefit. or  USS" language may not permit agencies to u s e  a cont-act 
in two s t ep  situations. As a result, the Senators fociised on SectiGn 4(2)hbeca:~se 
they wzre not aware that Section 4(l)kan be read as requiring a contract. Thcir 
comments on the matter  reflect a concern that because of the :cTording of 
Sectior; 4(2f which seems to give agencies discretion, their views might be 
overlooked after passage of the act. In this context, it is possible to see the 
ambiguities contained in the 1977 Senate Committee report language, which is 
similar to and the apparently comes fro= the Senate Corninittee Report on 
s. 3514, 93rd Coxgress. S. Rep. 93-1239 at 29. 

ocurement instruments in third party situations. I-lom- 

It was in this light that it was suggested that  section 4(1)5 because 
1 9  

Given this legislative background, i t  is p s s i b l e  to summarize  congrcssioaal 
intent as follows: if the Act is interpreted as  permitting agencies to use grants 
op coo2erative agreements  to acquire drugs which are  in  turn provided to a 
grantee, Section 4(2khould be understood as a n  expression of congressional 
intent that such  arrangements  should be contracts. Under such a reading, 
section 4(2)kcts as a second line of defense. Accordingly, i f  the primary 
authority of Section 4(1Ks read  to dover the first part of a two s tep  t rzns- 
action, the intent of Congress is accomplished withcut resort to the vagaries 
of Section 4 ( 2 ) t W e  see no reason to prefer language i n  a Committee r e p o r t  
that seems, when r e a d  in  isolaeon, to require an anornolous result, when 
the language of the act can  be read to'carry o!Jt the basic intent of the statute. 
There seems very little difference between the two-step situation described 
in the Committee repor t  where the GoGernment acquires drugs to give to 
grantees a:id a situation where it, instead, pays a drug company to  providc 
the drugs to the grantee. Either of these situations meets our definition of 
a third party situation. 

ecent decisions, Biirgos &Associates, he., 13-184140, 58 Comp. 
C e n Y ~  eptember 13, 1979, and Bloomsbury ?Vest, Tic. , B-194229,d 
September 20, 1979, we concluded that bcth H I M  an= Office 0.t" Xlitiority 
Business Erlterprisc (OMBE) had authority to make grants to organizations 
th&t would p x w i d e  technical assistance to other organizations. 

i 

, 

- 13 - 



g 

- 36'9 

and Bloomsbur did not go into a firs-! level analysis of the pro- 

for the use of a %ant instrument. In the f irst  case, Bwgos , 
er No. 11625,{0c:ober 13, 1971, w!iich established Oh.l€?E, the 
, clearly speaks of authori* to provide assistance to public 
anizations so that they in turn may render technical and 

ssistance to 

ted are available for grants. However, the decision was 
n the above grounds, but because the decision to switch to 

echanism was authorized by the FGCA. 

, + a s  zstinguished from the Grant and Cooperative Agreement 

rity business enterprises. The appropria- liL)!q$> 
Stat. 1032, specifically mentions that the 10 

. .  

f 

''The Commissioner is authorized, upon the app!ication 
any school board, State, municipality, school district, 

Or other governmental unit legally responsible for operating 
a public school or SChoO~S, to render technical assistance 
(o such applicant in the preparation, adoption and implemen- 
bHon of plans for the desegregation of public schools. Such 
(ochnical assistance may, among other activities , include 
making available to such agencies information regarding 
effective methods of coping with special educational problems 
scasioned by desegregation, and making available to stlch 
agencies personnel of the Office of Education or other persons 
rpcially equipped to advise and assist them in  coping with such 
problems. " (Emphasis added. ) 

'me is no suggestion i n  this provision that technical assistance to school 
@ems is the responsibility of anyone other than the Commissioner of Edu- 

son, although of course he could contract with private persons to perform 
&duties for him. Also the provision does not state that the Office of Edu- 
reon  is authorized to provide assistance to a public or private organization 
&ch in turn may provide teck?ical assistance to the public SChOO1SJ unlike 
k situation in  the first case. In this instance, our decision construed the 
k X A  as enlarging an agency's authority to provide grant assistance. In 

the absence of any analysis of how an assistance relationship 
to be authorized by section 2000c-2f-leaves it unclear as to 

any, limit exists on an agency's choice of instruments. 

8 I t  stands, Btoomsbury, as well as OMB's psit ion that it cannot 
e the third party problem, i n  effect adopt by default the argument 
ction rl(1kequires third party arrangements to be by grant or 
ative agreement with section 4(2,$providing the discretionary author - 

0 use a contract. W e  believe it would be appropriate, given ORIB's 
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onsibilitieS under the act, to provide OMn with the substance of OIX con- *'' thinking concerning third party arrangements. We would also acknowledge $'Bn interpretation making third party arrangements subject to section 411) of 
Act is a matter for its discretion, in view of its authority to issue guidance. 

$e I >.\ 

bn repDrt has 4aised a question conceming the interpretation of 

nceS by the Department of Health, Education, and Welfare, 'I FGMSD-80-6, 

guarantees and insurance. 

Qta exception for loan from the definition of grants or  cooperative agree- 
@ts i n  section 3(5 d f the FGCA. See "Better Controls Necded over Cash 
Rdm 8,16403R Similar questions may arise concerning the other exceptions in 
)Bcson 3(5) for direct Federal cash assistance to individuals, subsidies, 

The question raised in the audit report was whether three student loan 
s can be called grants or whether they are excepted loans. Under 

programs, the National Direct Student Loan Program (20 U.S.C. § 1087aad 
6976) e t  seq. 1 the Health Professions Student Loan Program (42 U. S.C. Q 294mJ 
~ 9 7 6 )  a K. 1, and the Nursing Student Loan Program (42 U. S. C. 5 297a (1976) < 
et ge .x m w  contributes money to a college or university fund established 

&M contributions, " which are returnable to the Government beginning 
fim a period fixed in the statutes. Repayments are called "capital distribu- 
dons1' and the Government shares i n  these at the ratio of its contribution to 
Mt of the school. However, the total contribution may not be recoverable 
bcause it may be diminished, depending on the program, by defaulted student 
opnns, administrative expenses, including collection costs, and student loans 
cancelled for certain public service by the student. 

p w a m  

2 school to make loans to students. The Federal contributions are called 

In concluding that the programs are grant programs rather than loans to 
tie schools €or pmposes of the FGCA, an HEW Office of General Counsel 
Bornorandurn said: 

"In reaching the conclusion that the payments under the three 
student loan programs a r e  grants, made pursuant to agree- 
ments, I am aware that the statutes authorizing the three 
programs provide for a. distribution to the Gmernnient and 
to the participating institution from each loan fund at the 
conclusion of the loan programs (NDSL--20 U.S.C. !087ff; 
HPSL--42 U . S . C .  294c; NSL--42 U.S.C. 297e). Provisioa 
for distribution of the assets from the loan fund does not, 
however, alter the chmacter of the relationship between 
the Government aqd the participating institution. That 
relationship. as noted above, is an assistance relationship 
governed by the terms of a grant agreement. 1 1  
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F The HEW conclusion seeins a reasonable application of the FGCA 
?j Niqf~ authority. Our auditor' analysis of the transaction as a loan was based 

at in order to account for the funds outstanding and potentially 
Gwernment, i t  wztld be necessary to treat the Federal con- 

Ne 

chools a s  loans. There is no reason why a "grant" should not 
an €or accounting pttrpose if that approach is necessary to 
nt for Government funds and HEW is apparently willing to 

is reached its conclusion without using an argument 
er cases  that even if the loan programs were loans in some 
nly" loans. See, section 3(5))(of the FGCA Act, quoted 
that if any on l ie  excepted kinds of programs contains 
epted assistance, the program must use  grant or 

nt instruments. 

1 Each agency's program authority musf be analyzed to identify the type 
s of relationships authorized and the circumstances under which each 
ed relationship can be entered into without regard to the presence of 
words such as  "grant" in their program legislation. Oice authority 
, the legal instrument (contract, grant,  or  cooperative agreement) 
the arrangement as contemplated must be used, using the definitions 

E A  for guidance as to which instrument is appropriate. 

ermining the extent of agency authority, usual rules of stattltory 
tion apply. Where an agency has authority to enter into both a 

mcnt and an assistance relationship to carry out the particular p o -  
has authority to exercise discretion in  choosing which relationship 
n each particular case. However, we should communicate to OIJB 
that where the agency is authwized to provide assistance only to a 

n class of recipients, the funding of a third-party intermediary to provide 
assistance to the authorized recipient of assistance should be by contract. 
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