
B-170686 RELEASED 

Dear Mr. Chairman' - "- I 

This 1s in response to your letter of August 3, 1972, in which you 
asked for our comments on the replles you requested from the Department 
of the Interior, the Department of Justice, and the Civil Service Corn- * 
mission on certain matters discussed In our report entitled lUImprovemenfs + 
Needed In the Assessment and Collection of Penaltles--Federal Coal Mine 
Realth and Safety Act of 1969l' (B-170686, July 5, 1972). 

COMMENTS CN THE REPLY OF THE 
DEPARTMENT OF THE INTERIOR 

The Department, In its August 31, 1972, reply to you, made a 
general observation that the assumptions and conclusions drawn in our 
report were based on a sampling of case fzles, which the General Account- 
ing Office (GAO) auditors assumed to be representative of the entire 
operation, rather than upon a complete renew of all the files. 

Of the 12 items of statistical data In our report 

--five were based on all the penalty assessment cases 
available at the time of our review, 

--five were selected on a random basis, and 

--two were selected on a nonrandom baszs because of 
the impractlcallty or lmposslblllty of determlnlng 
the total universe from which to make a random 
sefectlon. 

A description of the 12 major items of statistical data in our 
report and their bases are contained in Appendix I. 

Because our statistics were based on the total number of penalty 
assessments or on samples which were usually randomly selected, we 
believe that the statistics were representative of the entire operation 
at the time of our review, whzch covered operations through December 1971. 
The Department noted also, In Its reply to you, that the management system 
and practices in use at the time of ou- p review were no longer in use and 
that the overall picture had changed since our revlewo We acknowledged In 
our report (see pp. 19 and 23) that the Department was making or planned 
to make certain changes In the operatzon of the assessment program. 
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In your letter to the Department, dated July 31, 1972, you expressed 
particular concern over five matters covered In our report. These matters, 
the Departmentos response and our comments thereon are as follows. 

Guidelines on six factors 

The first matter about which you expressed concern to the Department 
was the necessrty for prompt publicatzon of proposed guidelines defining 
the SIX factors which the Federal Coal Mine Health and Safety Act of 1969 
(30 U.S.C. 8011 requires to be considered In determining the amount of 
penaltles assessed for vlolatlons of the act0 The proposed assessment 
guidelines, which the Department discussed in its reply to you, were pub- 
lished in the Federal Register on August 26, 1972. 

We believe that the proposed August 26, 1972, guidelxnes generally 
did not contain the depth of guidance necessary to achneve more uniformity 
in assessments, An offlclal of the Department's Cfflce of the Sollcltor 
informed us that because of the adverse comments on the proposed guldelmes, 
prlmarlly from the coal mlnlng industry3 new proposed guldellnes were 
drafted. In our opinzon, the new proposed guldelznes, which were published 
In the Federal Register on November 22, 1972, are an improvement over the 
prevzous proposed guldellnes but there 1s still a need for more guidance 
on the conslderatlon of certain factors and on the wezght to be given the 
factors. 

The new proposed guidelines, in our oplnlon, do not provide suffzcient 
guidance for the use of assessors in conslderlng and welghtlng all of the 
factors when assessing penalties. For example, the new proposed guldellnes 
state that In considering the appropriateness of the penalty to the szze of 
the operator's business, the assessor should ensure that each operator is 
penalized in proportion to the szze of his business and his abilzty to con- 
tinue in business. However, the guzdellnes do not contain any standards 
as to the size of businesses, nor do they lndlcate the importance of this 
factor as compared to the other five factors. 

Concerning the weighting of the factors, the reply stated that it 
would not be appropriate to place any different weight on any of the six 
factors, 

Because the assessors must consider the factors when assessing penal- 
ties, we belaeve that addztlonal guidance on how to apply the definitions 
m the proposed guldelines would lead to less sublectivlty and more unzformity 
and consxstency in the penalty assessment process. 
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An official of the Offxce of the Solicitor informed us in September 
1972, that the assessors were being sent copres of key case decisions on 
coal mine penalty hearings, rendered by the Departmentrs Board of Mine 
Operations Appeals and by hearxng examiners of the Department's Office of 
Hearings and Appeals, which contain addxtlonal guidance on how the sax 
factors are to be applied. We did not determine the use made of this 
znformatxon by the assessors. 

DocumentatLon e 
4 

The second matter was the need for each assessor to document m the 
flies of the Departmentts Bureau of Mines the basis for the inxtlal penalty 
assessment and any subsequent reduction of the amount of the penalty as a 
result of a protest by the mne operatore 

Regarding our recommendatxon that the assessors adequately document 
the consxderatxon and weight given each factor m assessing a penalty, 
the Department responded that the magnxtude of the number of assessments 
precluded the documentation of the rationale for andxvldual penaltxes af 
a reasonable level of effxlency was to be maintained in the operation of 
the Bureau*s Office of Assessment and Compliance Assistance. 

The documentation that we recommended would Involve some added paper- 
work. However, since the documentation should merely conszst of the 
assessor summarxzlng on paper the rationale that he used an determlnxng 
the amount of the penalty, we do not believe that the added work should be 
very time consumlngo 

During dlscusslons of this matter with an offlclal of the Assessment 
Office in November 1972, we were informed that the assessment worksheet, 
which presently lists only the health and safety standard vlolated and 
the dollar amount of the lnltlal assessment and the reassessment for each 
vlolatxon, was bezng redesigned to provide for some documentation of the 
consxderatlon given each of the six factors. The new proposed guldelxnes 
provide that a copy of the new assessment worksheet be attached to the 
proposed assessment order sent to the mine operator. However, the format 
of the new worksheet will not be developed until after the new proposed 
guldellnes have been finalized. Because the new assessment worksheet had 
not been fully developed, we were not able to evaluate how It will meet 
the need for documentation which we recommended. 
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Priorzty in collecting penalties, 
increasing of staff, and other matters 

The third matter was: 

(11 The steps the Department had taken or planned to take to 
carry out the following GAO recommendations: 

"The Director, Bureau of Mines, should be required to: 

--Issue guzdellnes deflnlng each of the six factors 
and descrlblng the conslderatlon and weight that 
should be given each factor in determining the 
amount of a penalty. 

--Make the guidellnes available to mine operators0 

--Provide for adequate documentation by the assessors 
in the BureauOs flies of the conslderatlon and weight 
gzven each factor m assessing a penalty. 

--Give the same prlorlty to collecting penalties as 
that gzven to assessing penalties," 

(2) When the Department expected to fill the existing 
vacanczes in the Bureau*s Assessment Office and to 
hire additional hearing examiners and lawyers to 
carry out this program more efficiently and economically, 

Concerning the first three recommendations, the Department's response 
to them and our comments thereon have already been given in prior sections 
of this letter, 

Priority for collectzng penaltzes 

The reply lndlcated that the Department. has taken action to give 
the same prlorlty to collecting penaltles as that given to assessing 
penalties. 

Staffing increases 

An Assessment Office official Informed us In August 1972 that the 
Assessment Office staff consisted of 41 permanent employees, including 12 
assessors, and that two inspectors were in the process of being reassigned 
as assessors, In our report to you, we noted that as of December 31, 1971, 
only four permanent assessors had been employed,, A Bureau offlclal informed 
us that addztlonal clerical posltlons were being filled for field offices 
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but that any further hirlng actlon other than this would not be taken 
until the overall staffing requirements of the Assessment Offlce were 
evaluated to determine where the staff 1s needed--at headquarters or 
in the field--and the type of staff needed. 

An offlclal of the Hearzng*s Office informed us in November 1972, 
that there were seven hearings examiners handling penalty assessment 
cases, an Increase of three since our report was issued. An official of 
the SollczLtor*s Office stated that since our report was issued two attor- 
neys had been added to the staff handling actions under the Federal Coal 
Mine Health and Safety Act of 1969. 

The Supplemental Appropriation Act for fiscal year 1973 (Public 
Law 92-607, October 31, 1972) provided funds for the hiring of 10 addi- 
tional attorneys and nine addltlonal hearings examiners to handle penalty 
assessment cases. However, because of the need to obtain an Increase in 
the personnel ceiling rmposed on the Department by the Offlce of Management 
and Budget (OMB), which 1s discussed in more detail later m this letter, 
the Department has not fllled these posltlons, A Department official 
Informed us in December 1972 that the Department had not yet received 
approval from OMB for such an increase, but had reallocated posztlons wlthln 
the Department in order to allow for the filling of nine of these posltlons. 

Protests of assessments 

The fourth matter was the Bureau's apparent vlolatlon of Departmental 
regulations governing the tame for protestlng assessments by mine operatorso 
You questioned the Bureaufs practice of considering receipt of a protest 
wlthln 30 calendar days after the date it mailed the assessment to the mine 
operator, as satlsfylng the requirement In the Department's regulations 
that a protest be made wlthln 15 working days of receipt of the proposed 
assessment by the mine operatora 

Subsequent to our review, the regulation was changed to require action 
by the mine operator wlthln 20 calendar days of receipt of the proposed 
assessment rather than 15 working days (which was consldered the equivalent 
of 30 calendar days), In Its reply, the Department stated that the Bureau 
was strictly adhering to the 20 calendar days provided for zn the regulations, 

Rxamlnatlons by Office of Survey and Review 

The fifth matter was the steps that would be taken by the Department 
on the following GAO recommendations: 
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'IThe D&rector, Offlce of Survey and Review, should be given 
the responslbllzty to: 

--Determine whether the revised management system 1s effective 
in meeting managementrs needs, after the system has been In 
operation for a reasonable period. 

--Evaluate the effectiveness of the actions planned to achzave 
speedy processing of cases, after they have been implemented 
for a reasonable per1od.l' 

The reply stated that the Dlrector, Offlce of Survey and Review, had 
been given this responslblllty. According to an offzcral of the Offxe 
of Survey and Review, that Office does not plan any evaluation of these 
areas until the cognizant operating offices or the Office of Survey and 
Review consider that the revised management system and the actions 
planned to speed case processzng have been In effect for a reasonable 
time o 

, 
COMMEmS ON THE REPLY OF 
THE DEE'ARTMENI OF JUSTICE 

You requested the Department of Justice to lnltlate consultations 
with the Department of the Interior on harmonizing the appllcatlon of the 
Federal Coal Mine Health and Safety Act of 1969 and the Federal Claims 
Collection Act (31 U.S.C. 9511, The Department of Justice replLed that 
at had been m close contact with offlczals of the Department of the Interior 
and that these contacts resulted In the development of procedures for expe- 
ditious referral of assessment cases to the Department of Justice and the 
enforcement of clvll penalties in the Federal district courts. 

An official of the Bureau of Mines * Assessment Office Informed us 
that the collection procedure now provides for sending one demand letter 
and a personal contact by telephone, rather than sending three demand 
letters and a personal visit as formerly required, We did not determine 
If this new procedure was being carried out in an expeditious and effectzve 
manner. 

In our report, we noted that as of April 10, 1972, 136 cases had been 
forwarded to the Department of Justice for collection actlon. As of 
November 10, 1972, according to lnformatlon furnished by the Assessment 
Office, 1,341 cases had been sent to the Department of Justice for collec- 
tlon action. 
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COMMENTS ON THE REBI,Y OF 
THE CIVIL SERVICE COMMISSION 

In commenting on the efforts of the Bureau of Mines to obtain 
staffing, our report to you stated: 

K, 
"Accordmng to an Assessment Office offlclal, efforts to 
obtazn assessment and clerical employees were further 
hindered by limitations imposed by the Civil Service 
Commission in August 1971." 

You requested the Commission's advice on the steps it was taking 
to allow the Bureau to promptly fill all authorized positions. 

The Commission replied that the information given to GAO was 
inaccurate, As indicated in the Commlsslon*s reply, the Office of Man- 
agement and Budget, in August 1971, imposed the requirements for reduc- 
tions in staff and average grade level on all Federal agencies and set 
certain staffing and grade level goals to be met by June 1972 and June 
1973. The recent efforts by the Department of the Interior to fill 
Assessment Offlce posztlons was discussed previously, 

You also requested our advice as to what steps have been taken by 
the General Accounting Office and the Department of Justice to insure 
that any claim arising under the Federal Coal Mine Health and Safety Act 
of 1969 is offset by the Bureau of Mines against any sum owed by the 
Unlted States to a coal operator. 

A question has arisen regarding the authority of the Bureauto use 
offsets prior to entry of a Judgment by the court enforcing the assess- 
ment order. This question is still under consideration, and we shall 
advise you of our views at a later date. 

We have not obtained formal comments from the Department of the 
Interior on the matters discussed In this report because of your desire 
to expedite processing of the report. We plan to make no further dlstrl- 
butlon of this report unless copies are speclflcally requested and then 
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we shall make dxstrlbutlon only after your agreement has been obtained 
01 public announcement has been made by you concernxng the contents of 
the report. '6 

Comptroller General 
of the United States 

The Honorable Henry S, Reuss 
Chaxrman, Conservation and 

Natural Resources Subcommittee 
Commlttee on Government Operations 
House of Representatives 
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DESCRIPTION OF THE 12 MAJOR ITEMS OF 
Si'ATISJXCAL DATA AND THEIR BASES CONTAINED IN OUR 

REPORT ENTITLED "IMPROVEMENTS NEEDED IN THE ASSESSMENT 
AND COLLECTION OF PENALTIES--FEDERAL COAL MINE 

HEALTH AND SAFETY ACT OF 1969" (B-170686, July 5, 1972) 

The following statistics were based on all of the assessment cases 
for the period in question: 

--The decrease in the percentage of cases in which penalties were 
reduced as a result of protests frommne operators from a high 
of 74 percent for cases assessed in March 1971 to about 19 per- " 
cent for cases assessed from May through September 1971. (See p* 16.1 

--The increase in the average amount of penalties assessed against 
mine operators from a range of $60 to $160 in February through July 
1971, to a range of $265 to $360 m August through November 1971. 
(See p. 18.1 

--The status of the backlog of 1,062 assessment cases on which mine 
operators had requested formal hearings but which, as of December 31, 
1971, had not yet been held. (See pa 21.) 

--The 1,785 outstanding assessment cases as of November 30, 1971, on 
which the Bureau should have taken collection action* In 40 percent 
of these cases some collection actzon had been taken whereas in the 
remaining 60 percent of the cases no collection action had been 
taken., (See p. 33.) 

--The results from collection action on the 40 percent of the assessment 
cases on which some collection action was taken. (See p. 33.) 

The following statistics were based on a random sample of the assessment 
cases for the periods in question. 

--The average time of about 129 days between citation of a violation 
by the mine inspector and the issuance of a proposed assessment 
order. (See p. 11.1 

--The average time of about 10 weeks from the date of request for a 
hearzng by the mine operator to the date the case was referred to 
the Solicitor. (See pa 12,) 

--The status of 50 penalty assessment cases referred to the Solicitor 
for hearings, (See p. 21.1 
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--A sample of about 400 vlolatlons assessed from April through 
December 1971 which showed that about 50 percent of the penalties 
were assessed at the mlnlmum amounts. (See p. 25.1 

--The anlysls of assessment cases on whxch no collection actlon 
had been taken as of December 31, 1971, which lndlcated that 
collection actlon was an average of 53 days overdue. (See p. 33.1 

The followxng statistics were based on a nonrandom sample of assess- 
ment cases for the periods In questxon 

--The average response time, from date of assessment order to 
receipt of the protest In the Assessment Offxe, was 22 
calendar days. (See p. 19,) 

--The status of the cases subject to the Federal Claims Col- 
lection Act which showed that lnxtlal demand letters were sent 
about 43 days after the requxred time. (See p. 33.) 




