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COMPTROLLER GENERAL OF THE UNITED STATES 
WASHINGTON DC 20648 

B-164105 

The Honorable Melvin Price, Chalrman 
Joint Committee on Atomic Energy 
Congress of the Umted States 

Dear Mr. Chalrman: 

This report IS m response to your request of April 6, 1973, as 
modlfled In subsequent meetmgs mth your office, that the General 
Accounting Offlce review certam aspects of the Atomic Energy Com- 
mlsslon’s (AEC*s) revised proposed cooperative arrangement for 
deslgnmg, constructing, and operatmg the llquld metal fast breeder 
reactor demonstration project authorized by Public Law 91-273, as 
amended by Public Law 92-84. 

On August 11, 1972, AEC submitted to the Jomt Committee a 
Memorandum of Understanding describing the proposed arrangement 
On January 26, 1973, AEC submitted certain documents to the Joint 
Committee describing changes to the proposed arrangement and re- 
lated contracts which we revlewed at the Joint Commlttee*s request. 
We submltted our report on “Proposed Changes to the Atomic Energy 
Commls s1onfB Arrangement for Carrying out the Llquld Metal Fast 
Breeder Reactor Demonstration ProJect” (B-164105, Feb. 27, 1973) 
to the Joint Committee III which we expressed several concerns over 
the revised proposed arrangement. 

On February 28, 1973, the Joint Committee held a hearing 0% 
the revlslons to the proposed arrangement As a result of the hearing, 
the Committee requested the proJect partlclpants--AEC, the Tennessee 
Valley Authority, the Commonwealth Edison Company, the ProJect 
Management Corporation, and the Breeder Reactor Corporation--to 
Jointly comment on the issues raised m our report. AEC was also asked 
to ldentlfy the speclfl c contract changes which would be made as a re- 
suit of the points raised In our report and to respond to several que s- 
tlons raised by the Joint Committee. AEC submitted its response to the 
Joint Committee on April 9, 1973. 
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Although we consider certam of the proposed changes to the 
proJect contracts to be appropriately responsive to the concerns 
expressed In our report and by the Committee, there are still several 
matters that concern us These matters are discussed In the appendix. 

Because of time llmltatlons, we did not obtain AEGIS formal 
comments on this report, but the contents were generally dlscussed 
with AEC representatives during our review. As agreed mth your 
office, we have not obtained comments from the ProJect Management 
Corporation, the Tennessee Valley Authority, the Commonwealth 
Edison Company, and the Breeder Reactor Corporation. 

We are sending a copy of this report today to the Vice Chairman 
of your Committee. As agreed with your offlce, we are sending copies 
to the Chalrman, Atomic Energy Commlsslon. We do not plan to 
distribute this report further unless you agree or publicly announce 
it 5 contents. 

Sincerely yours, 

Comptroller General 
of the United States 



APDENDIX 

COMMENTS ON ATOMIC ENERGY COMMISSION'S RESPONSE 

TO CONCERNS LXPRESSED BY GAO AND THE JOINT COMMITTEE 

REGARDING THE PROPOSED ARRANGEMENT FOR THE LIQUID METAL 

FAST BRELDER REACTOR DEMONSTRATION PROJECT 

INTRODUCTION 

The Atomic E,nergy Commlsslon (AEC) plans to enter into 
a cooperative agreement with certain electric utllltles and 
other organlzatlons for the design, construction, and opera- 
tlon of the Nation’s first liquid metal fast breeder reactor 
plant. On August 11, 1972, AEC submitted to the Joint Com- 
mlttee a Memorandum of UnderstandIng descrlblng the basis of 
a cooperative arrangement among AEC, the Tennessee Valley 
Authority (TVA), the Commonwealth Edison Company, the ProJect 
Management Corporation (PMC) , and the Breeder Reactor Corpora- 
tion (BRC) . PMC was created in March 1972 to admlnlster the 
contracts for the design, construction, and operation of the 
plant. BRC was created at the same time to collect contrlbu- 
tlons from various electric utllltles and to remit the col- 
lected funds to PMC to carry out the prolect. 

The memorandum showed that the demonstration plant was 
to cost an estimated $699 mllllon. Under the memorandum, 
AEC will contrlbute about $92 mllllon in direct assistance 
and will provide assistance estimated at about $330 mllllon 
in research and development, services, facllltles, equipment, 
and special nuclear materials. The utility companies are 
expected to contribute about $254 mllllon, and reactor manu- 
facturers are expected to contribute about $20 to $40 mllllon. 
In addltlon, TVA will make avallable some of its land on the 
Clinch River, near Oak Ridge, Tennessee, available for con- 
structing and operating the plant and for the necessary trans- 
mlsslon links to the plant switchyard If at any time it 
appears that addItIona resources are required to effectively 
continue the proJ ect, AEC will seek the necessary leglslatlve 
authorlzat Ion and funds, 

On January 26, 1973, AEC submitted to the Joint Committee 
an amendment to the nemorandum and two proposed contracts--one 
between PMC and BRC, and one among AEC, PbfC, TVA, and Common- 
wealth. At the request of the Joint Committee, we revlewed 
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the changes to the proposed arrangement al?d subrllltted a 
report to the Joint Committee on February 27 

The following sectlons contain our colvlents on AEC’s 
response to the concerns expressed In our report and con- 
cerns of tile Joint Committee expressed during a hearing 
on February 28, regarcllng the proposed arrangement for carry- 
lng out the liquid netal fast breeder reactor dellonstratlon 
prolect. 



APPENDIX 

MANAGEMENT STRUCTURE 
AND RESPONSIBILIIIES 

The proposed contract among AEC, PMC, TVA, and 
Commonwealth provides for two management structures an 
interim arrangement to operate until AEC obtains leglsla- 
tlon to place two of its offlclals or employees on the PMC 
Board of Directors and another arrangement to operate after 
AEC gets representation on the board. Under the interim 
arrangement, the PMC board will consist of five members-- 
two representlng TVA, two representing Commonwealth, and 
one representing BRC. 

Until AEC obtains membership on the PMC board, the 
contract empowers the prolect steering committee, estab- 
lished by PMC, to manage the prolect. The steering com- 
mltee 1s composed of one PMC board director representing 
TVA, one PMC board director representing Commonwealth, and 
an AEC representative. After AEC gets membershlp on the 
PMC board, the steering commlttee will become the executive 
committee of the board and PMC will have the responslblllty 
and authority to manage the project. 

6 Provisions for resolving matters 
referred to the heads of AEC, 
TVA, and Commonwealth 

The proposed contract provides that a maJorlty decl- 
slon of the steering committee would be final unless a 
steering committee or PMC board member referred the matter 
to the PMC board. A maJorlty decision of the PMC board 
would be final unless the AEC member of the steering commlt- 
tee or any PMC board member referred the matter to the heads 
of AEC, TVA, and Commonwealth for unanimous resolution. 

Section 2,3.5 of the revised proposed contract pro- 
vides that the heads of AEC, TVA, and Commonwealth will 
attempt to resolve any matter referred to them within 
30 days of referral. In the event the heads are unable to 
unanimously agree on a matter within the 30-day period, 
matters of the following types will be referred to AEC for 
binding resolution under the condltlons provided in 
section 2.3.6. 
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1 Matters under conslderatlon that would 
slgnlflcantly affect previously agreed upon 
overall project cost estimates. 

2. Matters under conslderatlon that are of such a 
nature as to signlflcantly affect continuance of 
the proJ ect. 

Area of concern 

The proposed contract does not state (I.) who will de- 
cide whether a matter meets the above condltlons, (2) 
whether the matter under conslderatlon must satisfy both 
condltlons, and (3) how disagreements among the heads would 
be settled on matters which do not meet these condltlons. 

Therefore, If the heads cannot unanlmouslv agree on 
matters referred to them and the proposed contract 1s not 
clarified to resolve the above questions, the prolect 
could possibly, as pointed out in our previous report, be 
terminated pursuant to the termlnatlon criteria in the 
proposed contract. 

AEC “blndlng resolution” may not 
be blndlng on the parties 

Sectlon 2.3.6 of the proposed contract states that “no 
declslon of the AEC shall In any way alter the rights and 
obllgatlons of any of the parties under the Principal ProJect 
Agreements. ” Other sections , particularly 2.1 and 2.4, 
authorize PMC to manage the prolect and to take certain 
specific actions. In addition, appendixes D and F of the 
proposed contract require that TVA and Commonwealth provide 
a variety of services to the project. Some of the actlons 
taken by the parties could be affected by an AEC declslon 
made pursuant to section 2.3.5. In this case, the parties 
could assert that they have the right or obllgatlon to take 
these actions. Therefore, section 2.3.6 could have the 
effect of negating AEC’s powers under section 2.3.5. 

Legality of limiting the 
authorltv of PMC board 

Under the proposed contract, any action on or resolution 
of a matter by the PMC board may be referred by any board 
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member or any member of the steering committee to the heads 
of AEC, TVA, and Commonwealth for unanimous resolution. In 
addition, the contract provides that If a matter which can- 
not be resolved by the heads wlthln 30 days 1s referred to 
AEC for resolution, AEC’s declslon “will be binding upon 
the parties and shall be Implemented by appropriate action.” 

According to AEC officials, the partles to the proposed 
contract do not believe that the provlslons for referring 
disputed declslons of the PMC board to the heads of AEC, 
TVA, and Commonwealth for unanimous resolution present any 
legal problem with respect to the authority of the PMC 
board to manage the demonstration prolect. 

Area of concern 

There are, however, recognized legal prlnclples which 
require corporation directors to act In the best interests 
of the corporation and prohibit their entering into any 
agreement by which they abrogate their Independent Judgment 
in managing the corporation. Therefore, we believe that 
with respect to matters relating to the project which could 
be considered Internal to PMC, It 1s at least theoretlcally 
questionable whether the referral provlslons could be 
enforced. 

Need to modify PMC bylaws 

As mentioned above, AEC will attempt to obtain the neces- 
sary legislation to permit two of Its officials or employees 
to serve on the PMC board. In this respect, sectlon 2.1 of 
the proposed contract provides that, when such leglslatlve 
authority 1s obtalned, PMC shall appropriately revxe Its 
articles of lncorporatlon and bylaws and the partles shall 
change the sub]ect contract to reflect the change in the 
composltlon of the PMC board. 

Area of concern 

PMC was Incorporated In the District of Columbia on 
March 13, 1972. Under the laws of the District of Columbia, 
a corporation may not by agreement divest Itself of control 
over Its internal functions. 

The Dlstrlct of Columbia Code provides under 29-1019 
that the number of directors and their terms and manner of 
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election or appointment shall be established by the corporate 
charter or bylaws. The code also provides under 29-1013 
that the bylaws may be amended only by the board of directors, 
unless there are other provlslons In the bylaws or the cor- 
porate charter, and under 29-1035 that the corporate charter 
may be amended by the board of directors and the members or 
by the board alone when there are no voting members 

The current PMC bylaws provide for five darectors--two 
each representlng TVA and Commonwealth and one representing 
BRC . Article III, sectlon 2 of the bylaws provides that no 
amendment of the bylaws which would have the effect of 
“dllutlng or otherwise adversely affecting the representa- 
tion or voting rights” of Commonwealth, TVA, or BRC shall 
be effective except upon unanimous vote of the board of 
directors. Thus ) it would be possible for any one director 
to prevent enlarging the board to allow AEC representation. 

It 1s questionable, therefore, whether in advance of 
amending its bylaws the PMC Board of Directors could be re- 
quired to elect or appoint to the board two AEC officials 
or employees. We belleve that it would be more appropriate 
for the PMC board to make the necessary changes in Its by- 
laws, to allow for AEC representation, prior to the 
slgnlng of the proposed contract We also believe that 
the section of the bylaws referred to above concerning the 
dllutlon of voting rights should be amended, prior to the 
slgnlng of the proposed contract, to include AEC in the 
event it obtains membershlp on the PMC board. 
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RESPONSIBILITIES FOR TECHNICAL SUPERVISION 
OF THE NUCLEAR STEAM SUPPLY SYSTEM 

In our February 27 report, we expressed concern over 
the possibility that AEC’s approvals on matters pertaining 
to the nuclear steam supply system might not be binding be- 
cause PMC could, under the contract, disapprove slgniflcant 
AEC decisions on such matters. This concern was reiterated 
by the Joint Committee during its hearing on February 28. 

In response to these concerns, the parties changed the 
‘proposed contract among AEC, PMC, TVA, and Commonwealth to 
provide that certain of the contract parties would be as- 
signed lead roles over various aspects of the demonstration 
prolect. Speciflcally, lead roles have been assigned to 
(1) AEC for the plant’s nuclear steam supply system, 
(2) PMC for the balance of the plant and integrating overall 
pro] ect activities, and (3) TVA for operating and maintain- 
ing the plant. The contract provides that the party having 
the lead role IS responsible to the steering committee for 
taking appropriate lnitlative such as planning and imple- 
menting action in carrying out its activities. 

The proposed contract states that AEC’s lead role shall 
include responsibility for guidance and direction, planning, 
review and approval of such matters as (1) the reactor 
manufacturer’s and architect-engineer’s design work for the 
nuclear steam supply system to insure compliance with PMC’s 
plant design specifications, (2) the technical adequacy of 
component and system design, fabrication techniques, and 
quality assurance plans and procedures, (3) the reactor 
manufacturer’s and architect-engineer’s compliance with 
PMC’s nuclear steam supply system schedules and budgets, 
(4) technical aspects of subcontractor procurement actions, 
(5) technical aspects of installation, construction, and 
testing through the demonstration period of the nuclear 
steam supply system, and (6) development of and assistance 
In implementing procedures for testing, operating, maintain- 
ing, and demonstrating the nuclear steam supply system 
through the contract period. 

The nuclear steam supply system includes the nuclear 
reactor, the steam generation system, and any other equip- 
ment and structures for providing steam for the steam 
turbine. . 
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Llmltatlons on AEC's lead role 
for the nuclear steam supply system 

Various sections of the proposed contract have a 
llmltlng effect on AEC's lead role for the nuclear steam 
supply system. Specifically 

--Section '2 3.6 could negate AEC binding declslons, 
including declslons relating to the nuclear steam 
supply system, provided for under section 2.3.5. 
(See page 4.) 

--Section 2.4.7 states that PMC has the authority to 
modify the application of standards compiled by AEC's 
Dlvlslon of Reactor Development and Technology and 
other standards. (See page 8.) 

--Section 4.1.7 provides that AEC will notify PMC of 
significant declslons regarding the nuclear steam 
supply system and will obtain PMC's approval thereof 
(See page 9.) 

--Section 2.3.2 provides that each party's lead role 
activities ~111 be sublect to the review and approval 
of the steering committee pursuant to procedures to 
be adopted by the steering committee. (See page 10.) 

--Section 2.3.5 llmlts the work a lead party may per- 
form on a matter being considered by the heads of 
AEC, TVA, and Commonwealth to the scope of work 
previously approved by the steering commlttee. 
(See page 10.) 

PMC may modify application of AEC standards 

Our February 27 report stated that, under the proposed 
contract (section 2.4.7), PMC has the authority to modify 
standards complied by AEC's Dlvlslon of Reactor Development 
and Technology and other standards to be used in developing 
the nuclear steam supply system. During hearings held on 
February 28, the Joint Committee expressed the belief that, 
In view of AEC's technical expertise, AEC should have flnal 
approval over all matters relating to the nuclear steam 
supply system 
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In a letter dated April 9, 1973, to the Joint Committee 
responding to these concerns, the parties to the proposed 
contract stated that PMC had the authority to modify the 
appllcatlon of standards but not to modify a standard 
Itself. They further stated that modlflcatlons would either 
be changes needed to Improve the standards for prolect ap- 
pllcatlon or waivers of the standards as needed to achieve 
pro-ject obJectlves. 

Area of concern 

We recognize that the contract authorizes PMC to 
“modify the appllcatlon of standards” and that modlfylng 
the appllcatlon of standards would not necessarily change 
the standards as they apply to prolects other than the 
breeder reactor pro] ect. The proposed contract does not 
state, however, who would decide whether (1) modlflcatlons 
would, in fact, improve the standards for prolect appllca- 
tlon or (2) waivers of the standards would, for example, 
achieve cost and schedule goals consistent with adequate 
safety and rellablllty obJectives. 

In our oplnlon p PMC*s authority to modify the appllca- 
tlon of such standards could limit AEC’s lead role actlvl- 
ties for the nuclear steam supply system. In view of AEC’s 
experience with reactor standards and Its responslblllty 
for the nuclear steam supply system, we belleve PMC’s 
modlflcatlons of the appllcatlon of reactor standards should 
not become effective without specific AEC approval. 

PMC approval required over 
slgnlflcant AEC declslons on the 
nuclear steam supply system 

With respect to the nuclear steam supply system, sec- 
tion 4.1.7 of the proposed contract, although modlfled to 
some extent In response to the Joint Committee’s concern, 
still provides that AEC must notify PMC of slgnlflcant 
declslons respecting its actlvltles and must obtain PMC’s 
approval thereof. 

Therefore, It 1s still possible that PMC could dls- 
approve slgnlflcant decisions relating to the nuclear steam 
supply system which AEC has made and thereby llmlt AEC’s 
lead role actlvltles for the nuclear steam supply system. 
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If PMC disapproved a significant AEC decision relating to 
the nuclear steam supply system, AEC’s recourse would be 
to refer the matter to the steering committee, the PMC 
board, and to the heads of AEC, TVA, and Commonwealth for 
unanimous resolution. 

Other 1 imitations 

Certain sections of the proposed contract seem to place 
additional limitations on AEC’s lead role for the nuclear 
steam supply system. 

Under section 2.3 5 of the proposed contract, AEC 
decisions to continue work on matters appealed to the heads 
for resolution --including matters relating to the nuclear 
steam supply sys tern --are limited to the scope of work 
previously approved by the steering committee. Therefore, 
even though AEC has the lead responsibility for activities 
relating to the nuclear steam supply system, it does not 
have unlimited authority to contrnue work on such activities 
pending resolution of a disagreement by the heads of AEC, 
TVA, and Commonwealth. 

In addition, section 2.3.2 of the proposed contract 
states that 

“SubJect to the terms of this contract PSC 
[steering committee] shall establish procedures 
which will ensure that its business 1s con- 
ducted in an orderly manner, and that all 
significant Project matters are brought before 
PSC for decision with the opportunity for ap- 
propriate consideration. Such procedures shall 
include recognition of the lead roles of AEC 
(paragraph 4.1.7) , the PMC Organization (para- 
graph 4 .I .8) and TVA (paragraph 4.2) and shall 
further recognize that the party with the lead 
role is responsible to PSC for taking appro- 
priate initiative such as planning and lmple- 
meriting action in carrying out its lead role 
activities SubJect to review and approval pur- 
suant to procedures adopted by PSC. As a 
general rule each of the participants will look 
to the lead organization for information pertain- 
ing to its respective areas of responsibility.” 
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At the time of our review, the steering commlttee had 
not developed the procedures mentioned In section 2.3.2 and, 
therefore, we have no basis for determining whether or not 
such procedures may limit AEC’s lead role actlvltles for 
the nuclear steam supply system. 

Under the proposed contract, the parties having lead 
role responslbllltles do not have unfettered control over 
their respective areas of responslblllty. 171th respect to 
AEC’s lead role for the nuclear steam supply system, It 
seems clear that AEC’s role 1s subJect to PMC’s review and 
approval and that AEC’s actlvltles in this area are 
llmlted to those for which the steering committee’s prior 
approval has been obtained. 

In view of AEC’s expertise and experience in deslgnlng 
and constructing nuclear power reactors and AEC’s open- 
ended risk under the contract, It seems desirable that AEC 
have the right to make declslons on all matters relating to 
the nuclear steam supply system without having to obtain PMC 
approval. 

Under the contract, PMC 1s responsible for integrating 
the remainder of the demonstration plant with the nuclear 
steam supply system. PMC should be able to carry out its 
responslbllltles under the contract through monltorlng AEC 
activities, and should PMC question any AEC declslon per- 
taining to the nuclear steam supply system, It could, when 
necessary, exercise Its appeal rights under the contract. 
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ALLOWABLE COST PRINCIPLES 

Our February 27 report noted that the allowable cost 
principles contained in the proposed contract applied only 
to the use of the initial $92 million to be provided by AEC. 
We stated that it did not appear that these principles would 
apply to funds provided by BRC from utlllty contributions 
or to any subsequent funds AEC may provide to the prolect. 
We expressed the belief that the parties to the proposed 
contract should consider the desirability of adopting AEC’s 
cost principles and making them applicable to all funds re- 
ceived or expended for the project. 

Ambiguity as to future funding 
of certain unallowable costs 

The proposed contract has been changed to make AEC’s 
cost principles, with certain exceptions, applicable to the 
expenditure of all proJect funds. Two of these exceptions 
relate to items that are allowable under the contract cost 
principles only to the extent that they are not paid from 
the Initial $92 million to be provided by AEC. These two 
cost items are 

1. Interest, fees, and other charges for loans obtained 
by PMC, and 

2. Certain costs incurred by PMC of the kind normally 
recovered by a contractor from his fee but which are 
not allowable under AEC’s cost principles. 

If additional AEC funds are required to complete the 
proJect, the proposed contract does not specifically prohlblt 
the use of these additional AEC funds to pay these costs. 
Although AEC has informed us that it does not intend that 
such addltlonal funds would be made available to pay for such 
costs, we believe it IS desirable to clarify the contract 
to remove this ambiguity. 

Arrangements for funding 
unallowable costs 

The proposed contract (section E-13.2.14) allows PMC to 
incur costs and be reimbursed from project funds--other than 
AEC funds--for costs which are unallowable under 
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. sectlon E-13.3 of the contract's cost prlnclples. Under the 
contract, PMC must incur such costs in good faith. In adds- 
tlon, not more than $250,000 a year during the term of the 
contract wlli be available for defraying such costs and these 
costs cannot be pald from the $92 mllllon to be provided by 
AEC. 

This provlslon was not contained in the contract pre- 
vlously proposed by the parties According to the proposed 
contract, this provlslon was included in view of the fact 
that PMC 1s a nonprofit corporation which 1s not recelvlng 
any fee or management allowance for Its role In the manage- 
ment of the prolect. 

Area of concern 

For certain unallowable costs speclfled In sec- 
tion E-13 3 of the contract, 
certain of these costs 

PMC has the authority to charge 
agalns t any project funds at Its dls- 

cretion. For example, section 13.3.17 of appendix E cites 
as unallowable "Foreign travel, 
speciflcaily approve.** 

except as PMC may otherwise 
(underscorlng supplled ) 

The effect of exceptions of this type in the unallowable 
costs provlslons of appendix E-i3.3 IS to permit certain 
unallowable costs to be charged either to (1) the $250,000 
allowance which excludes use of AEC funds or (2) general 
prolect funds which include use of AEC funds. 
under this sltuatlon, 

Therefore, 
PMC could incur unallowable costs in 

excess of the $250,000 llmltatlon provided for under sec- 
tion E-13.2.14. 

If the partles consider the $250,000 to be a reasonable 
annual allowance for the types of unaliowable costs which 
PMC should be reimbursed for under normal business practices, 
we questlon the need for PMC' s addltlonal authority to also 
charge such costs, at its dlscretlon. against general funds 
which Include funds provided by AEC. 

With regard to the $250,000 allowance for costs which 
would not be allowable under the contract's cost principles, 
we believe that, In the interest of promoting prudent busl- 
ness management and asslstlng In controlling such expendl- 
tures, It would be desirable for the parties to establish 
appropriate pollcles governing the lncurrence and relmburse- 
ment of the various types of costs chargeable to the $250,000 
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allowance which could reasonably be antlclpated under normal 
business practices. On April 17, 1973, In a communlcatlon 
to offlclals of TVA and Commonwealth, AEC recognized the 
need for actlons along these lines. 

In addltlon, the contract does not speclflcally state 
whether any remalnlng part of the $250,000, may be carried 
over to the next year. ALC offlclals told us that the partles 
did not Intend that unex;s nded portlons of each year's 
funds be carried over to the following year. We belleve 
it desirable to modify the contract language to clearly re- 
flect this Intent. 

Devlatlon from AEC cost prlnclples 
concerning allowablllty of lltlgatlon costs 

The proposed contract deviates from ALC cost principles 
in that it allows all lltlgatlon costs related to obllga- 
tlons under the contract. SectIon E-13.2.7 indicates that 
lltlgatlon expenses shall be allowable costs. Section 
E-13 3.12 makes unallowable the costs of prosecuting claims 
against or contestlng actlons of the Unlted States, but only 
insofar as they are unrelated to obllgatlons under the con- 
tract. 

However, under AEC procurement regulation (AECPR) 
9-7.5006-9(e)(16), all costs incurred In connection with 
prosecuting claims against, or contesting actlons of the 
United States are unallowable Furthermore, under AECPR 
9-7 5006-9(d)(4) and AECPR g-7.5006-50, only the expense of 
lltlgatlon speclflcally approved by the AEC contracting 
officer LS allowable. The cost of defending an action would 
not be allowable, however, if such cost would have been 
compensated by Insurance which the contractor falled to 
obtain although It was required to do SO. 

Thus, under the proposed contract, the cost of lltlga- 
tlon against the United States and the cost of prosecuting 
and defending all other claims and actions related to the 
contract would be allowable, whether or not AEC approved 
such lltlgatlon and whether or not PMC obtained Insurance 
to cover such cost. 
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Clarlflcatlon needed concerning interest 
from investment of- utllltv contrlbutlons 

Section 7.3 of the contract states that the allowable 
cost prlnclples In appendix E will apply to PMC"s use of all 
project funds. The contract 1s not clear, however, as to 
whether interest earned from the investment of utlllty con- 
trzbutlons would be considered part of prolect funds. 

Section 1.1.13 defines prolect funds as "all funds 
made available to PMC lncludlng proceeds from loans and con- 
trlbutlons to the proJect." While this deflnltlon of pro]- 
ect funds could be interpreted to Include the Interest 
earned by lnvestlng utlllty contrlbutlons, the contract does 
not speclflcally state that such interest would be considered 
prolect funds sub]ect to the contract’s cost principles. It 
1s our understanding that the parties to the contract In- 
tended that earned interest would be included as part of 
project funds and SUb]eCt to the contract's cost principles. 
We believe the contract should be clarlfled to lndlcate this 
intent. 
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INDEMNITY PROVISIONS 

AEC has changed the language of the lndemnlty provlslons 
back to the more narrow provlslons lnltlally proposed, so 
that AEC would indemnify the other parties against claims, 
llabllltles, and those expenses incurred 1n connection with 
such claims and llabllltles. Language has also been added 
speclflcally excluding lndemnlflcatlon for any unallowable 
cost. However, the possible risk to the Government 1s still 
extensive, since the lndemnlty provlslons appear to cover 
any allowable expenses incurred 1n good faith even though 
incurred negligently and even though project funds are in- 
sufflclent to meet such expenses. 

Section E-13.2.15 provides that claims, llabllltles, 
and associated expenses, including claims asserted against 
PMC by TVA and Commonwealth, may be pald so long as PMC 
certifies that they are Just and reasonable and properly 
allowable under section E-13 2 Under AEC's cost prlnclples, 
such certlflcatlons would be made by AEC's contracting of- 
fleer If PMC certifies costs which the AEC contracting 
officer would not certify In the same circumstances, it 1s 
still possible that the Government would have to indemnify 
PMC for costs which would not be consldered allowable under 
AEC's lnterpretatlon of its cost prlnclples. In addition, 
the Government would have to lndemnlfy PMC for costs even 
though negligently incurred since the lndemnlflcatlon provl- 
slon excludes claims resulting from the willful misconduct or 
bad faith of certain officers mentloned In the contract, but 
does not exclude claims resulting from negligent acts. We 
belleve that AEC should be represented on the body wlthln 
PMC which would certify costs to provide AEC a greater 
degree of control. 

INDEPENDENCE OF LICENSING REVIEW 

The proposed contract (app. D, sec. 8.4) provides that 
AEC shall assist, "as appropriate", PMC and TVA in applying 
for all permits and licenses necessary for constructing and 
operating the breeder reactor plant. Our February 27 report 
polnted out that, under this provlslon, AEC regulatory per- 
sonnel could possibly review the appllcatlon during the 
licensing process and defend it before a hearing or review 
body, such as the Atomic Safety and Llcenslng Board. We 
expressed concern over the posslblllty of the regulatory 
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organlzatlon partlclpatlng in the hearing or review body 
and also assisting PMC In applying for prolect permits and 
licenses. We stated that such assistance by the regulatory 
organlzatlon might be lnconslstent with AEC’s responslblllty 
to Independently review license appllcatlons to insure the 
health and safety of the public. 

In commenting on this matter, AEC indicated to the 
Joint Committee that it would not consider provldlng PMC 
and TVA with any assistance which could Jeopardize AEC’s 
independence In revlewlng license appllcatlons. While we 
do not question AEC’s IntentIons In this regard, we feel 
that lt would be preferable to substitute more speclflc 
language for “as appropriate .” 

AEC’S RESPONSIBILITIES FOR DISPOSING OF 
DEMONSTRATION PLANT UPON PROJECT TERMINATION 

The Joint Committee expressed concern as to whether 
the language In the proposed contract insures that the parties 
to the contract could not require AEC to remove the entire 
plant If the proJect 1s terminated and the plant 1s decom- 
mlssloned. Section 10.2.2 of the proposed contract provides 
that 

” * * * AEC shall, except as AEC and TVA other- 
wise agree to, effect such decommlsslonlng, re- 
moval, dlsmantllng, and other disposal measures, 
at Its own expense, as AEC considers safe, envl- 
ronmentally suitable, advisable, and reasonable, 
and which will not affect TVA’s use of the re- 
malnlng portlons of the tract described in Appen- 
dlx A In any more adverse manner than said por- 
tions would have been effected by operation of 
the Plant during the demonstration period.” 

Subject to these criteria, removal of the plant would 
require AEC agreement. Although AEC and TVA could agree 
that AEC would remove the entlre plant at AEC expense, it 
would not appear that AEC would be required to do so dl- 
rectly by this provlslon. 
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PROJECT FINANCING 

The Joint Committee expressed concern over why it was 
necessary for AEC to make the entlre $92 mllllon of 
authorized assistance avallable at the outset of the project 
when the utllltles will be contrlbutlng their share of the 
costs at the rate of about $25 mllllon per year, with the 
first installment to be made avallable for use upon the 
execution of the prolect contracts. In response to this 
concern, the AEC Chairman, in a letter dated April 9, 1973, 
to the Joint Commlttee stated that 

“The plan for financing the Project contemplates 
InvestIng the unused utlllty contrlbutlons In 
appropriate high grade securltles for the pur- 
pose of earning interest to be applied against 
project costs. Also the utlllty Industry was 
commlttlng itself to firm Irrevocable pledges 
and lnslsted on a slmllar gesture or action on 
the part of the Government. Making the $92 
million available at the outset and not SubJect 
to the approprlatlon of funds during the pro- 
gress of the ProJect meets this requirement. 
The contract provides that the Government funds 
will be drawn down by PMC under a letter of 
credit only as needed to meet current needs 
and that PMC will utilize these funds in an 
efficient, reasonable and prudent business like 
manner. I1 

AEC had only three utlllty contrlbutlon agreements 
available for our review. Our review of these agreements 
showed that une of the condltlons set forth in the agree- 
ments between BRC and the electric utllltles 1s that the 
utllltles will-make their annual Installment payments only 
after BRC has certlfled to them that the project agreements 
have been executed obllgatlng AEC ta put Its funds into the 
proJ ect. In addltlon, sectlon 7.4 of the proposed contract 
among AEC, PMC, TVA, and Commonwealth states that the funds 
to be provided by AEC pursuant to section 4.1.1 ($92 mll- 
lion) will promptly be provided by the Commlsslon either by 

1. Issuing a letter of credit for withdrawals by PMC 
as required for current needs for allowable costs, 
or 
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2 Furnishing PMC in advance of Its need therefor, 
portions or all of such amount, for PMC's utlllza- 
tlon for allowable costs. 

c 

t 

We interpret these provlslons to mean that AEC may have to 
make available to PMC the entire $92 mllllon at the outset. 
Therefore, if AEC does not make the entlre $92 mllllon 
uncondltlonally available to PMC at the outset for PMC's use 
in carrying out Its actlvltles under the terms of the pro- 
posed contract, it appears that the electric utllltles might 
not be obligated to make their payments. 

It should also be pointed out that, in accordance with 
the proposed contract between PMC and BRC, PMC cannot use 
the utlllty contrlbutlon agreements as security or collat- 
eral for loans, lines of credit, or other forms of financing 
until, among other things, the following condltlons have 
been met. 

1. AEC shall have paid or made available at least 
$92 mllllon for the prolect. 

2. Construction of the llquld metal fast breeder 
reactor demonstration plant shall have begun. 

If termlnatlon occurs before the start of constructx.on, 
It IS possible that the amount of funds contributed by the 
utllltles at that time would not be sufficient to cover their 
share of the prolect costs pursuant to section 11 5 of the 
proposed contract among AEC, PMC, TVA, and Commonwealth If 
such a sltuatlon occurs, PMC could not use the utlllty con- 
trlbutlon agreements as collateral to secure loans to 
satisfy their obllgatlons for sharing prolect costs. 

Therefore, we belleve AEC should consider the 
deslrablllty of either (1) requesting BRC to negotiate a 
change to the utility contrlbutlon agreements to provide for 
acceleration of any future payments the electric utllltles 
may be obligated to make under their contrlbutlon agreements 
to satisfy their obllgatlon under sectlon 11.5 or (2) modlfy- 
lng the proposed contract among AEC, PMC, TVA, and Common- 
wealth to allow the use of utlllty contrlbutlons to 
reimburse AEC If AEC assumes the utllltles' share of costs 
at termination 
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