
3K1V 
T H W  COMPTROLLRR OWNRAAL 
O F  T N R  UNII.0 I T A T B 8  
W A S H I N O T O N .  D . C .  2 0 s o e  

FILE: 8-2 17543 DATE: June 20, 1985 

MATTER OF: Poloron Products of Pa. Inc. 

DIGEST: 

Where the request for proposals specifically 
states that multiple-awards could be made 
for any quantity within six ranges of 
quantities, the Army has flexibility and is 
not required to make award to mobilization 
base producers on the basis of the lowest 
price in any specific quantity range. 

Poloron Products of Pa., Inc. (Poloron), protests 
the awards under request for proposals ( R F P )  No. 

. DAHA09-84-R-0565 issued by the U.S.  Army Armament, 
Munitions and Chemical Command, Rock Island, Illinois 
(Army) for 122,3218335 M42/M46/Xh77 grenade bodies. 

The protest is denied. 

The RFP was issued pursuant to IO U . S . C .  S 2304(a )  
( 1 6 ) ,  as implemented by the Federal Acquisition Regulation 
( F A R ) ,  S 15.217.48 C.F.H. 9: 15.217 (1984), which author- 
ized the Army to negotiate a contract when, inter - alia, it 
is necessary to keep vital facilities or suppliers in 
business or make them available in the event of a national 
emergency, or to divide current production requirements 
among two or more contractors in order to provide for an 
adequate industrial mobilization base. 

The RFP was restricted to the seven mobilization 
base producers of the three types of grenade’boaies, 
i n c l u d i n g  Po lo ron .  Each otftrror coula submit o t t e r s  on 
six quantity ranges ( A  through I?). The REP provided that 
multiple awards could be made for ciiiy quantity within a 
range, but that offerors could receive only one award. 

Tne Army awarded four contracts to the lowest offer- 
ors in range A (20,400,0O1-22,800,000) for O8,8OO,OOO 
grenade bodies, and requested best and final offers for 
ranges B through F from the remaining offerors, includ- 
ing Poloron, for the remaining 33,521,335 grenade bodies. 
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Poloron s u b m i t t e d  t h e  lowest price for  r a n g e  B q u a n t i t i e s  
(1&,000,001-20,400,000).  However, t h e  Army made a 
determinat ion to  keep t h e  s e v e n  base p r o a u c e r s  active,  and  
award t o  P o l o r o n  f o r  r a n g e  B would n o t  have  permitted 
awards t o  t h e  three base producers r e m a i n i n g  a f t e r  t h e  . 
i n i t i a l  f o u r  awards. T h e  Army, therefore ,  made no award i n  
r a n y e  B ana  P o l o r o n  was awardecl a c o n t r a c t  fo r  8 , 4 0 0 , 0 0 1  
g r e n a d e  pa r t s  o n  i t s  r a n g e  F o f f e r .  

P o l o r o n ' s  o r i g i n a l  p ro tes t  a l l e g e d  t h a t  t h e  c o n t r a c t s  
were i m p r o p e r l y  awaraed b e c a u s e  t h e  RFP d i d  n o t  i n d i c a t e  
t h e  Army's i n t e n t i o n  t o  award c o n t r a c t s  i n  separate 
p h a s e s .  P o l o r o n  a lso c o n t e n d e d  t h a t  t h e  basis  of award was 
changed  d u r i n g  t h e  second  phase and  t h a t  t h e  Army d i d  n o t  
c o n s i d e r  t h e  s u p p l i e r s '  p roven  p r o a u c t i o n  capacity i n  
making t h e  awards. 

S i n c e  t h e  s u b m i s s i o n  of i t s  o r i g i n a l  protest ,  P o l o r o n  
has c r y s t a l l i z e d  i t s  c o n t e n t i o n s .  P o l o r o n  now c o n t e n d s .  
t h a t  t h e  Army d i d  n o t  award t h e  c o n t r a c t s  i n  a c c o r d a n c e  
w i t h  t h e  e v a l u a t i o n  c r i t e r i a  i n  t n e  RFP and f a i l ed  to  
i n f o r m  offerors  of its d e t e r m i n a t i o n  t o  change  t h e  
e v a l u a t i o n  c r i t e r i a  by awarai i ig  c o n t r a c t s  t o  t n e  s e v e n  base, 
p r o d u c e r s .  P o l o r o n  a lso al leges  t h a t  t h e  Army changed  what 
c o n s t i t u t e d  t h e  g o v e r n m e n t ' s  best i n t e r e s t  b e c a u s e ,  d u r i n g  
t h e  f i r s t  phase, c o n t r a c t s  were awarded o n  t h e  bas i s  o f  t h e  
h i g h e s t - q u a n t i t y  r a n g e  a n a  lowest prlces, w h i l e  d u r i n g  t h e  
s e c o n d  p h a s e  t h e  Army made awards t o  t h e  r e m a i n i n g  three 
PtOdUCerS, r e g a r d l e s s  of price, i n  oruer t o  keep a l l  s e v e n  
base p r o d u c e r s  i n  p r o d u c t i o n .  The protester c o n t e n d s  t h a t  
t h e  Army is n o t  f ree  t o  a r b i t r a r i i y  change  i ts  d e t e r m i n a -  
t i o n  of w h a t . c o n s t i t u t e s  t h e  best i n t e r e s t s  of t h e  govern-  
ment p a r t i c u l a r l y  a f t e r  prices are r e v e a l e d .  P o l o r o n  
claims p r e j u d i c e  by t h e  change  b e c a u s e  it had priced its 
best and f i n a l  offer  on t h e  a s s u m p t i o n  t h a t  award d u r i n g  
t h e  s e c o n a  phase would be niaae o n  t h e  bas i s  o f  t h e  
h i g h e s t - q u a n t i t y  r a n g e  a n a  lowest price.  Theretore, 
P o l o r o n  s ta tes  t h a t  t h e  Army m u s t  awaru it a c o n t r a c t  a t  
t h e  r a n y e  B q u a n t i t y  r a n g e  and price u e c a u s e  of t n e  a l l e y e d  
cnange  i n  c r i t e r i a  d f t e r  best  a n d  f i n d l  o r f e r s  were 
r e c e i v e u ,  a n a  because tile change  y r o v i a e a  ail o p p o r t u n i t y  
for  and created t h e  a p p e a r a n c e  of i m p r o p r i e t y .  

T h e  record c l e a r l y  i n u i c a t e s  t h a t  t he re  was no change  
i n  c r i t e r i a  a t t e r  best and f i n a l  o f fe rs  were r e c e i v e d .  
Under t h e  RFP, award could h a v e  been  made t o  a l l ,  soiite or 
none of t h e  offerors. The p r o c u r e m e n t  was s u b l e c t  t o  t h e  
a v a i l a b i l i t y  of a p p r o p r i a t i o n s ,  and  s e c t i o n  H-3 of t h e  RFP 
a d v i s e d  t h a t  no c o n t r a c t  awaru would be made u n t i l  f u n d s  
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were available. Additionally, section M-5 of the RFP 
cautioned offerors that the competitive procurement could 
result in some offerors not receiving a contract award. 
That section also advised that the range of quantities and 
aelivery rates are for the purpose of allowing the govern- 
ment to select a combination of multiple awards which would 
satisfy the current production requirements and retain 
adequate suppliers in an active state with capability to 
accelerate production in the future if requirea. Unaer 
sections M-2 ana M-5 of the HFP, the government reservea 
the right to make that comDination of awaras determined to 
be in the best interest of the government considering 
factors such as price, the mobilization base, estimateu 
layaway and start-up Costs# contractor capacity, and 
potential aauitional requirements. Under section M-5 of 
the KFP, there was the distinct possibility that all 
offerors coulu receive an award. 

Since the RFP gave the Army the flexibility to make 
contract awards in any range or combination of ranges and . 
to consider the mobilization base as well as price, tne 
Army was not reyuirea to award contracts on tne basis of 
the highest range and lowest price in both pnases of the 
procurement. Additionally, the Army's determination to 
make award to all seven producers was in compliance with 
section M-5 of the RFP and was within the broad discretion 
it has in providing for an adequate industrial mobilization 
base. 49 Comp. Gen. 463 (1970). We have previously 
recognized that where the establishment of several 
producers or sources of supply is in the interest of 
national defense, a contract may be negotiated unuer 10 
U.S.C. 3 2304(a)(lb), supra, and under that authority any 
additional costs involved may be properly assumed by the 
government without regard to prices available from other 
sources. 49 Comp. Gen. 840, 844 (1970). -- See also Etamco 
Industries, B-187S32, Feb. 25, 1977, 77-1 CPD $ 1 4 1 .  
Therefore, Poloron's contention that the Army aid not 
award contracts in accoraance with the HFP's evaluation 
criteria is without merit. 

hhile tne Army's award of contracts in two pnases 
appears unusual, we find that no pre-~udice resulted to 
Poloron uecduse, as notea above, there was always the 
possibility that award could be made to all seven base 
producers. 



The protest is denied. 
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Harry 
General Counsel 
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