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Statement 

Federal Downsizing: Delayed Buyout Policy
at DOE Is Authorized

Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss the legality of the Department of
Energy’s (DOE) delayed buyout policy. On June 6, 1996, our Office of
General Counsel issued a legal opinion to you, Mr. Chairman, and to the
Ranking Minority Member, on this subject. A copy of our opinion is
attached to my prepared statement (See appendix.). We concluded that
DOE’s policy is inconsistent with the Federal Workforce Restructuring Act
of 1994.

The Federal Workforce Restructuring Act authorized civilian agencies to
offer voluntary separation incentive payments, or “buyouts,” to employees
who separated from government service by retirement or resignation. The
act generally limited eligibility for buyouts to employees who separated
prior to April 1, 1995. However, the act contained an exception to this
general rule. The exception authorized the payment of a buyout to an
employee who delayed his or her separation to a date not later than
March 31, 1997, if the agency head determined that it was necessary to
delay such employee’s separation in order to ensure performance of the
agency’s mission.

In a memorandum dated July 10, 1995, the General Counsel of DOE

concluded that the Federal Workforce Restructuring Act did not preclude
DOE from offering buyouts to employees who had not applied for them
prior to April 1, 1995. The General Counsel took the position that the act
does not specifically require that employees file applications for buyouts,
nor does it impose a deadline on an agency’s authority to offer buyouts. He
further stated that a determination by the Secretary of Energy to
“conditionally approve” delayed buyouts for all DOE employees in broad
categories of positions who applied before April 1, 1995, could later be
amended to cover employees who had not filed buyout applications before
that date.

For the reasons detailed in our June 6 opinion, we disagree with the
General Counsel’s position. We believe that the plain language of the act,
as well as the fundamental logic and underlying context of the statute,
clearly require that determinations to invoke the exception and permit
delayed separations must be made in conjunction with approval of the
buyouts themselves. We believe that the authority of agencies to approve
buyouts terminated on March 31, 1995.
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The legislative history of the Act supports this view. Although the specifics
varied, all versions of the buyout legislation that were considered by
Congress—from the original administration proposal to the final language
enacted into law—had several basic features that remained unchanged. All
versions imposed deadlines on the period during which buyouts could be
offered and approved. All versions likewise provided for delays in
separation beyond the deadline, but only for employees who had been
approved for buyouts and for whom the requisite delayed separation
determination had been made by the agency head prior to the deadline.

Therefore, we conclude that the Federal Workforce Restructuring Act
precludes offering buyouts to employees after March 31, 1995, or making
buyout payments to employees after that date unless the head of the
agency had determined by March 31 that a specific employee could delay
his or her departure in order to ensure the performance of the agency’s
mission. The DOE Secretary’s determination to conditionally approve
delayed buyout applications for employees in broad categories of
positions does not meet this test. This determination was limited by its
terms to those employees who actually applied for buyouts by the
March 31 deadline.

Finally, our interpretation of the Federal Workforce Restructuring Act is
entirely consistent with guidance provided by the Office of Personnel
Management to federal agencies in February 1995. The contrary position
taken by the DOE General Counsel has the basic effect of extending the
authority to grant buyouts beyond the limit intended by the act.

Mr. Chairman, this concludes my prepared statement. My colleague and I
would be pleased to answer any questions.
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