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THE COMPTROLLER GENERAL

BECISION Jul]OF THE UNITED BTATES

;Z,; WASHINGTON, ©..C., 20548
FiLE:  B-189172 DATE: December 15, 1977
MATTER OF: Environmental Science and Engincering, Inc,
DIGEST:

1. Protest that evalualion criteria should have haen broader
is uniimely beecause not raised prior 1o date for sub-
mission of initial proposals. Moreover, agency properiy
evalualed protester's proposal based on factors stated in
solicitation rather than on faclors not so stated,

2. Agency's determination that proposal was outside

of competitive range was rcasonable where evaluation
criteria in Request for Proposals (RF)?) emphasized con-
tractor experience and proposed methodology, and pro-
posal conlained a number of major informotional
deficiencies with regard to experience and m-thodology.

3. Agency was not required Lo request additional informo-
tion f:'om offeccor concerning aspects of RIFP to which
offeror failed {o respond where addilion of sucl
information would have been a major revision o he
Lroposal.

Environmential Science and Lngincering, Inc. (ESE)
proiests the award of a contreel under Request for Pro-
posale {RI'P) No. WA-76-B533, issued by the Environmental
Proiection Agency (EPA).

The subject RIFP requested proposals {ur assisiling various
regional offices of EPPA with the preparation of Environmentai
Impact Statemente. Fifteen proposals for Region 1V werce
received by EPA, A technical evziuation concluded thatl three
offerors, nol including 185X, bad submitiled acceptable techni-
cal preposals, ESE was informed by letter ‘hay it was not.
within the competitive range, A delbriefing was held at which
time ESE was informed of the retsons why EPA had found its
proposal to be unacceptable. Subscquently, IiSE protested 1o
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this Office the exclusion of ils proposal from the competitive
range. EST protests on the grounds that the evaluation criteria
were incomplele, ESIE's proposal was improperly gradad, and
EPA was renquired to request clarification {rom ESIE concerning
its propuzal prior to finding il unacceptable.

With regard {o {he evaluation criferia, ESE contends that
EFPA should have considered faclors in addition {o those specified
in the evaluatlion criteria of the RIFP, in making its competitive
range determination, IESE cites as examples of such factors
fthe following: prior performance on Governmenti coniracets,
the prouimily of the contrazctor o aniicipated work in Region
IV, the number of professionals the coniractor has available
in Region 1V, the in-housc disciplines available through the
contraclos, lhe facilities the contractor has available to do
the job and their proximity to Itegion IV,

To the extent that ISD is asserting that additional fac‘ors
should bave been included in the evaluation criterin, ils
asserlions are untimely raised. Section 20. 2{t}{J) ~f Title
4 of ithe Code of Federal Repulalions reqnires that prolests
bascd upon alleged impropriclies in the solicitation w'iich
are apparent prior to the clonsing date for initial proposals
shall be filed prior fo that date, FHere, ESIE's prolest was
received after the closing datn for initial pi1oposals and thus
is unlimely regarding objections 1o the cvaluation c¢rileria,

However. ESE also assceris that, even if the cmitted criteria
we:r @ not included in the cvaluvation erileria of the REFP, they
should have been considered by the agency evalualors, ESI
points 1o EPA's Prozurement Information Notice (IPIN) 77-15
Source Evalualion and Seloction Precedures, which stlates
on page 2§ thai:

"O" IR EVALUATION IPACTORS. Frequenily
theie arc other laciors that enler into the evalua-
tion process that must be considered in arriving
atl a rclative ranking. These faclors are not
ineluded in the evualuation crileria of the solicita-
t.on, but consisi of imporiant ilems which may
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have a significant impactl upon the determination of
those offers within the competitive ange and upon
selection for award. They are not point scored,
but are presenied to the SSO for his consideration
as decmed appropriate. "

Two categorics of examples are ciled In this provisieon: com-
pliance with stafutory contraciual requirements (c. g., labor
slandards incorporated inio the conlraci) and negalive record of
responsibility, Such factors are relevani {o a competitive range
or award determinalion hecause an offeror who fails to satisfy
them will not be considered for award. Ilowever, in order Lo
be considered for award, ithce offeror also must submit a pro-
posal which is technically accepiable. A determination of
technical acceplability is based on the evaluation criteria siated
in the solicitation. 50 Comp. Gen. G70 (197]). Consequently,

it was preper for EPA {o evaluate the offers for technieal
acceptability on the basis of the evalualion factors stated in tho
RFP, withoul sperifically iaking into consideratlion other factors
which ESE contenls would have enhanced its point score. Sce
North American Tulephone Association, B-187231%, December 15,
1976, 76-2 CPIY 495; 48 Comp. Gon, 314 (1968),

ESE next asserls that EPA's deterniination that ESIEE'c proposal
waa oulside of the competilive range wus erroneous. EPA 2
deterinination was based on three finLdings of deficiencies in ESE's
proposal, EPA first found {that ESIE's proposal .-ud not "demon-
strated specific experience in planning and/or designing various
waslewater subisystems. ' Part I, Section I, of the technical
evaluation criferia listed "contracior's experier:e with planning
and/or designing various wastewater subsysiems.,' Six sub-
systems which were to be addressed were listed as follows:
flow and waste measures, intcrceptor systems, ilreatmeni
measures, wasiewater disposal, siudge treatment and disposal
and facililies sitling. The criferia also specified the components
of earh subsystem to be discuss2d. Vor example, uader ''flow
and .vasie measures, ' the componenis were listed as: "infiltration/
inflow. household watcr conservation, user chaige systems, flow
equalization and indusirial recyeling. " 1ESE's proposal provided a list
of twelve wastewaler subsysiem planning and design projects which it
had completed, or was in ithc process of completing. Iach listed
project confained a notation as to which of lthe six subsystems specificd
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in the RI'P were included in that projecti. Five of the projects
included all six subsystemn functions spenrificd, EPA found that the
proposal centrined no further descriptio's of ESE's experiznce
concerning the subsystem components specified in the RIFP.

EPA sceondly found that 1E812's proposal did not "indicate
eaiisfactory capability in identifying objectives and coastraints
and applying them to alicrnative sulsvstems, ' Part 1, Section
IV of the technical evaiualion crileria is entilled: "contractors
cxperience with and proposed methodologices 1or ovaluating alter-
native wastewaler subsystems and systems and for selection of
an optlmum sysien, " Subsection (A) of Sectic., IV lists: "Identi-
ficalion of ob]eotl\'eq nnd consirairlis and epplication to alternative
subsystems., f s proposal provided a listi of ten wrojecels
which ESE de lolcd as having included identificatioi.-of objectives
and constraints and application {o altcernative subsysioms, LEPA
found that ESI's proposal dirl not describe the methi.uology which
it proposed Lo usc for identifyiry objeclives and consiraints, LEPA
conclulded that F3514's madequate desceription of experience c‘oupled
with a lack of methodology description did not dzmonctrate Lat
the firm could satislfaclorily mcet the minimum requirements of
the RI'P,

EPA thirdly found thal ¥SE's progosal did not "indicate adequate
expericace in jho evaluation of environmen*al impact {0 the natural
cnvuonmoni " Parl I, Section V of the technical evalueticn criteria
is entifled: "contractors past parformance and proposed methodolog-
ies for evalualing pmma:g and secondary uwnomnontm impacts
on the ratural and sociocconom.c environmenti, " Secction V contains
a 1:st of ten subceal :zo1mes of environmental iinpact to Le considered
{(water, land, gmund\ rater, air, land usc and popalation densities,
cle, v, ESE'S propusal list lwenly-two projects with a notation
as {¢ which of “ie len subsy siems specified in Parl V were involved
in cact project, EPA stales that the low rzting given to ESE for
this Parl was primarily duc to a lack of specific experience in
cach subcategory. In addition, low point sceres were given to each
calegory in this Part for unsatisfaclory proposcd methedologics.

EPA determined that in order for ESE to remedy the omissions
fron: ils proposal, i would have 10 provide more than clarifying data,
bu. rather, it would have had to add {o its proposal new information
roncerning its experience and proposed methodology, EPA concluded
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taoat ESE's proposal was technically unacceptable and outside of the
competitive range.

ESIEE contends that the information contained in ils proposul was
a ""documented response tn ihe goneral intent of EPA criteria.
and an implied response Lo specific criteria suvificient for a
pruden{ review. " It contends that the listing in its proposal of
major environmec:tal studies currently being performed by ESGE
was sufficient {o indiecate a high level of experience, [ESE asseris
that {o the tirained reader er~h of the projectis listzd in its pro-
posal implies a certain level or accomplishmenti, T3E states,
for example, thet ihe listing of six efflueni guidelines projecis
conducied over thc past five years would by defintion require
design and cost anaiysis for hundreds of treatment nysteins, TSk
also contends that (lic expericence of ils persoiiir]l, w-.ich was
describad in its proposal was suificieni 1o satisiy the RIFP evalua-

tion criteria in light of Amendment 1 {o the RFP? which staiens, at

page 3, that: 'The experience of cach prospective coniraclor is
being evaluated by a conbinalion of compuny expericnce in
environmenial analysis and {hc expericence of personrisl who
would be assigned {o pericrn arectives of work issued under
this contract,”

Alternatively, IESIE ce.aends that, even if its proposal was
deficienl, E™A was reqiired to reques’ clarification from ESI
concerning the rxtent of its experience and its propesced metho-
dology, prior fo determinirg it to be ouitide of the competilive
range, LS cites 41 C.IF. R. 15-3.805-1(a){4)(ii) whicl staies
that: .

""The technical evaluators shall detorriine
whetlier any proposal which appears to ke
unacceptable might be found acceptable
upon the l'urnishing of clarifying data by
the proposer & # ="

This Office has held that a contraclirg agency may exclude a
proposal, as submiited, from the compelitive range for "irforma-
tional' deficiencies when those deficiencies arc so material as to
preclude any possibilily of ugrading the proposal 1o an acceptable
level exceptl Ltirough major revisions and additions whic.. would be
tantamount {o the submission of another proposal. Scrvrile (nterna-
tional, Ltd,, B-1871J7, Oclober 8, 1976, 76-2 CPD 325; Comicn-
Comress, 13-183378, June 30, 1975, 75-1 CPD 400; 53 Comp. Gen,

T {19737, 52 id. 382, 386 (1872); 52 id. 8065, 868 (1973). Herc, the
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evaluation criteria clearly indicated that the contractor's experience
with planuing and/er Ce.iguing wastewatler subsystiem... and selecting
beiw2en aliernalive subsysiems, was an importiant element of pro-
nosal evailuation, IISIE cited projects which it had conducted but

did nol describe its experience regarding ‘hose comyp nents speci-
fically listed in the RIPFI', IESIS's listing of the experience of its
rarsonnel did not remedy the laclk of information as {o company
axperience, because the RFP gpecified thal both company and
personnel experience would be scored. Also IESE's proposal con-
fainad no discussion of IiSE's proposcd methodology for identilying
objerlives and consirainie of wastewaler systems and subsystems,
as listed in the RI'P,

We find {o be rcasconable FPA's determination that it had
no duly to request clarifications from ESE because IESE's pro-
nosal could be upgraded to an accepiable level only {hrough major
revisions an. c.ddifions relaied to a hasice requirement of the
RI'P, Sce 52 Comp,. Gen. 382, 386 (1972). We conclude that the
absunee of descriplion in TST"- proposal of the tvpes of cxpemenre
specificall; :numerated in the evaluation criteria and oriissions of
information regarding proposed methodolog,; was a major deficiency
which formed a reassonable basis for EPA's finding tho! ESE was
outside of the compelilive ran-ie. Because LSE's proposal was founrl
to be technically unacceptable, IESIE was not entlitled to an opportunity
to submil a revised proposal. Sce Servrite International, Litd., supra,

ESE {inally asscris that EPA's decision {o proceed with award
prior to re«olution of the _proilcsl by wnis Office violated the spirit i
of bid protest procedures, The Federzl Procurement Regulations F
(IFIPIR) provide “hat award may be made prior to resolution of a bid |
prolest by G£O where: (i) the items to be procured are urgently
required; or (ii) delivery or performance will be unduly delayed
by failuro to make award promplly; or (iii) a prompt award will
otherwise be advantageous tn the Government, FPR 1-2, 407-8(b)(4). l
ESE has nol shown that EPA failed Lo {ollow this regulation or that EPA
proceeded with award in bad faith, onsequently, we have no basis
lo question EPA's action in award g ¢ contractl prior 1o resolution
of {the bid protest by this Office.
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Accordingly, the protest is denied,

/7

Deputy Comptxo] cx -nmal
ol the Urniied ‘it'ltes





