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' Wntten Rebutta! thlmonx of Scott Pascucc @ :
I Background and Quallﬁcaﬁons - * | o |
I am the President of Rhino Entertainment Company (“Rhino”), which is part of the

Warner Music Group (“WMG;’). Rhino is primarily responsible for marketing WMG’s existing

«catalog of sound recordings throughout the world and developmg new- catalog—related busxness

opportunities. Rhino is also responsxble for master use lxcensmg of the. recordmgs of WMG’
record labe]s, which include Atlantic Records, B_afiBoy Records, Lava»Records; Roadrunner
Records, Maverick Records, Nonesuch, Reprise‘Reoords, 'Warrier Bros. Records and WBR
Nashville, among othefs, and the rest of WMG's-'exten:sive-catalog of sound recordings.

Rhmo includes the following sub-divisions: Rhino:Records, which is a leading pop
culture fecor’d, label; Warner Custom Products, which licenses WMG recordings for inclusion on
records distributed by third parties and cfeates compilations and other records distributed by
third parties; WMG-Soundtracks, which coordinates film and television soundtrack opportunities "
for WMG labels; WMG Film, Television and Commercial Licensing, which li_cgns&s WMG
recbtdings'fo.r inclusion in films, televisions shows, videogames and commercials; and Rhino
Home Video, which maintains a catalog of over 500 video titles. Rhino also represents the
catalog of several independept record companies for master use licensing.

I have worked in the music indlisn'yf for over eighteen years. 1 graduated from Columbia
Law School in.1985. My work in the music industry began at the James Phelan Company, a
management company, iwhere I managed'»music pro,dﬁcers aﬁd engineers from 1990 to 1991.
From 1991 to 1992, I was a Director of Business Affairs at Arista Records where I was
responsible for licensing masters for record compilaﬁons, film, television, commercials and

record clubs. From 1992 to 1993, I was Director of Business Affairs for Sony Music Special




Products where I oversaw licensing of masters for record compilations. In 1993, I was named a
Director for Business Affairs for Sony Music, and later a Vice President. In 1998, I was
promoted to Senior Vice President, Business Affairs, West Coast, for Sony Music. In that
position, I oversaw all of Sony Music’s master use licensing for films, television and
commercials. From 2001 to the present, | have been Prwidcnt of Rhino, where I am responsible
for overseeing all of the company’s operations.

During my career, I have negotiated or overseen the negotiation of thousands of master
use licenses. For the past ten years, I have overseen master use licensing of sound recordings for
movies, television and commercials for Sony and now WMG’s record labels. In the course of
those negotiations, I was frequently made aware of the license fees quoted by the music
publishers for the uses for which I was algo quoting fees. Ihave also negotiated numerous
mechanical licenses with artists during my career, have worked closely with colleagues who
negotiate mechanical licenses directly with publishers, and have overseen mechanical licensing
at Rhino.

I understand that the music publishers’ and songwriters’ expert witness, Professor
Landes, testified in this proceeding that synchronization (“synch”) licenses are an appropriate
benchmark to use in setting the royalty rate to be paid for mechaéicd licensing under Section
115. As discussed below, there are numerous and vast differences between synch licensing and
mechanical licensing. These differences make synch licenses an inapposite benchmark for the
estab!ishmmt of the mechanicaf royalty rates. Iurge this Court to reject any claim that it should
use synch licenses as the basis for setting the mechanical royalty rate to be determined in this

proceeding.




II.  Background on Synchronization and Master Use Licensing
When movie, television, and comme'rcial music supervisors and 'producei's 'wé:mt to-use a
sound reeotding in a movie, television show or eom'me'rcial,‘ 'they-rnu'st obtain separate licenses

from the owner of the copyright in the musical composition or “song” (usually a music -

. publisher) and the owner of the copyright in the soundrecording of “master” (usually a record

company). ‘The license authorizing the use of musical compositions-in the foregoing situations is

called a synchronization or “synch” license: The [iemse authorizing the use of sound recordings

- is-called a master use license. : . R . T

At Rhino, we have a staff of approximately twenty-three people de\";rotedr to xiegoﬁaﬁngv»
master use licenses with. music supervisors or producers of movies, television shows and
commercials and issuing master use licenses for WMG’s sound recordings. A music sﬁpervimr
is the persox't working on a movie, television show or advertisement who is responsible for
coordinating the music for the project. Mssic supervisors frequently contzct Rhino in order'to
obtain a master use license to use one of our recordings. In addition, Rhino actively seeks out- |
opportunities to place our recordings in particular movies, shows or commercials.

Im. Synt_:h Lieenses-Are an Inappropriate Benchmark for Mechanical Rates,.

A. - -Music Serves Different Purposes in the SynchIMaster Use Context and the
Meehamcal License Context .

The purpose that music serves when 1t is lxcensed foruse in movies, televxsxon shows and

= adverhsexnents is fundamentally dxfferent from the purpose it serves when used in CDs;

downloads and other audio formats makmg synch hcenses an mappropnate bcnchmark for
mechanical hcenses When music supervxsors put together the music for a movie or: televxsnon
project, they are not typically seeking to acquire master use and synch licenses for the purpose of

selling a particular song to consumers. Rather, they are using the recording as background music




in connection with a larger audio-visual project. While music can serve important purposes in
terms of dramatizing a story, settixig a mood, creating positive associations with a product, or
drawing people’s attention, the purpose of the music is secondary to that of the larger audio-
visual work into which the music is incorporated — and it is that larger work that consumers pay
to watch (in the case of a movie) or for which producers and advertisers piy with the hope that
consumers will watch (in the case of a television show or advertisement).

The secondary purpose that music plays m the context of master use/synch licenses is
reflected in the characteristics of the marketplace for these licenses. Master use licensing and
synch licensing are high volume businesses because music supervisors and producers seek to
provide their clients with as many creative and financial choices as possible. They typically
clear more music than they need, which pressures record companies and music publishers to
keep their fees low, and discourages record companies from pressing for master use fees that are
higher than the synch license fees that publishers receive (and vice-versa). As few as one in four
license requests results in a completed, paid license. Last year, Rhino received approximately
10,000 license requests, of which, approximately 2,500 resulted in completed and paid master
use licenses.

Musi;: supervisors and producers typically operate under very strict budg:et constraints
and thus must attempt to secure licenses for recordings and sonés that will suit the purposes of
their projects without spending more than they have been allotted for such licenses. By
requesting licenses for more recol.'.dings and sonés than they ultimately need, they are able to
encourage competition among the various owners of the solicited recordings and songs in order

to get the lowest possible fees. Even where a music supervisor or producer has decided upon the




use of a particular song, they may still have the ability to choose between mnn.exi'bus'recordingé

of that composition, ensuring continued competition between the recording owners:

~ Finally, the amount of the fee for a particular movie, television éhow or'advcrﬁsément‘

_will vary greatly, depending upon the natiire of the project for which such licenses are being -

granted, the particular recordings and songs requested, how the recordings and songs will be
used in the project, and the competitive nature of the negot}aﬁons. For exnmplé, theuse ofa
full-length current hit recording by a popular recording artist in a major motion picture is likely
to command a significantly higher price than the use of a'VZ:O-s‘ecdnd'cl‘ip of along-forgotten
recording in a single episode of a- loW-fated television show on a seénndéry cable station. While
itis true that at-one end of the spectrum, these factors: ‘may enable record compamw and music¢ -
pubhshers to demand higher license fees, generally speakmg, the variable nature of the uses for o
‘which. synch and master use licenses are sought provides music supervisors and producers with
further leverage in their negotiations, since, if they are not able to license a particular recofding
or'song for the fee they had hoped to pay, they can always choose to li;cense' a Iéésen krown
recording or song for a lower fee.

B. Publishers Often Have More Bar rgaining Leverage Than Record Companies '
. in the Synch/Master Use Market. \

thle it is true that record compames and music pubhsners; bnth have limited leverage in
many cases when compaxed to that of the mus:c supcmsors and producers to whom they grant
synch/master use hcenses m companson to each other musxc pubhshers often have sxgmﬁcantlyr‘ ‘
more bargmmng leverage than record compaﬁm

Fll'St, 1f a movie or television music supervnsor or producnr wants to use a. parhcular song

in theu' project (for examplc because the lyrics lend special meaning to a scene or theme of the

project), but thinks that a record company is demanding too high a price for the use of a

5 .




particular recording of the song, they can often find an alternate recorded version of the same
song owned by another record company that they can license for a lower price. When that
happens, the music publisher that owns the musical work still receives its synch fee, but the
record company that owns the original sound recording receives nothing. Because of this threat
to use an alternate recording, the record companyfs leverage is considerably diminished. |

A recent example of this involves the song “Come Fly With Me.” While Frank Sinatra’s
recording of the song is perhaps best wcll-known,'a number of other artists have recorded the
song over the years. Recently, Rhino was approached by a music supervisor who was looking to
use a recording of that song in a commercial. Because numerous recordings of the song existed,
the music supervisor was able to approach several record companies to solicit offers for licenses
and, ultimately, will be able to choose to license the recording that best fits its needs (including
price, stature of artist, and style of recording)

Second, when a movie, television or advertising music supervisor or producer wants to
use a sound recording by a particular artist, but feels that the price quoted by the record company
that owns that sound recording is too high, if the artist who originally recorded the track is no
longer under contract to the record company, the music supervisor or producer may be able to
offer to pay the artist to re-record the song. Alternatively, if the artist has ;lmady created a “r&;
record” of the song concerned, the music supervisor or p@uca can license th-c existing re-
record. Either way, if the artist is willing to license the re-record for at a lower price than the
record company is willing to license the original, the music supcmsor or producer can exclude
the record company from the deal altogether. From an artist’s perspective, this maybea
preferable outcome, because the artist controls the rights to the new recording and, thus, receives

the entire master use fee. From the record company’s perspective, however, the threat of a re-




record reduces the reeord- con'lpeh‘y,_’s ne_gotrjetipg leyerage, By‘ comparison, pﬁhlishers do~npt .
face a eomparabl_e ﬂireat because altho.ughﬁ_the seng'.may bere-'reeqrdedv,. it cannot be re-written,
meaning the music puhlieher receives its ;synch fee no matter which recorded version the music
subendsor or producer elects to use,
| | Third, vgiven. that music often plays a secondary role in meﬁes and‘telev‘is‘ien,;and\given»
that music supervisors and~predueexs operate on tight budgets, music supervxsors and producers
frequently rnust seek out inexpexr;ive sound recordings in their projects, especially for
baekgroundmusic. Recognizing this need,, some music publishers have created or acquired
1 music r:mdhcﬁpn libraries for whi_'eh they own both the musical composition and sound-
| recording copyrights. Often, the recordings in these Iibranfes feature instrumental versions of
popular eongs for which the prxblisher alreadyicontro&ls the musical composition copyrights. _
Because publishers own both the recordmgs and the songs contained in these libraries; they can
offer to license them to movie and television producers at relatively low rates, creating the
implicit nsk for record compames in many of the negotxatxons they conduct that if the master, use
license fees they quote are too high, producers wxll opt to use producnon library music- mstead
and, thus, avoid the need to deal with a record company altogether.

| ﬁone of these potential‘threa.ts ~to use dteqxaﬁve versions, re-records, or background
music — exiets ih the context of mechanical lrcehses, because it is the specific recording; by a-
specific arhst, that consumers eeek‘ pv.rt when they purchase CDs, d'ownle,ads and other records
for hvhich.rrlechmﬁcal Iicenses are required. To rely on synch license fees to set mechanical |
hcense rates would deny these realities and would wrongly imply that record- compames and
pubhshers sharc equally in the expense and risk (and should share equally in the reward) of

breaking and x_narketmg- artists and their records:

O
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C. In Synch/Master Use Licensing, Artists Have Incentives to Inflate the Synch
Payments.

The relationship between synch and master use fees may also be distorted if a given artist
has an incentive to drive up the Sync;h rate at the expense of the master use rate — something that
is sometimes the case. Some WMG artists have provisions in their contracts that grant them the
ability to block the use of their recordings in movies, television shows and advertisements.
Under these contracts, the artists’ consent is required for any such use. Artists can use these
consent rights to exert considerable control over the rates and terms of the master use licenses.
Where an artist is also a songwriter, it may be in the artist’s best interest for the synch payment
to the publisher to be as high as possible (and certainly as high as the master use payment to the
record company), since the artist often receives a greater portion of the synch péymcnt than the
master use payment.

Because record companies typically pay artists much larger advances than publishers pay
(a fact which reflects the greater costs record companies incur to create sound recordings), artists
tend to recoup the advances they receive under publishing deals sooner than they recoup the
advances they receive under record deals and, as such, stand to receive their share of synch
license revenues paid to their music publisher sooner than they receive their share of master use
license revenues paid to their record company. The differing recoupment status of artists under .
their publishing and recording deals thus creates a further incentive on the part of singer-
songwriters to encourage and support inflated synch payments whenever possible.

These incentives are amplified by the fact that artists typically receive 75% of the
publishing revenue from a synch license under a typical co-publishing deal, but only 50% of the
recorded mﬁsic revenue under a typical recording agreement. Accordingly, not only do artists

recoup faster on the publishing side, but once they are fully recouped, they keep a greater share




of the pubhshxng revenue than the recorded music revenue. For.an. estabhshed smger-songwnter

who has an even more favorable split w:th his- or her pubhsher or who has an adxmmstratron

‘pubhshmg deal whereby the publxsher merely admmxsters the artxst’s catalog of songsin

i

exchange for a lower fee (rather than co-owmng those songs and recexvmg a hxgher fee undera
co-pubhshmg deal), these mcentlves emst to an even greatcr extent.
IV. Conclusion o | |

For the reasons I have descnbed I urge the Coun to reJect the music pubhshers " clalm
that it should use synch llcensw asa basrs for settmg the mechamcal royalty rate to be

determmed in this proceedmg.
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1 declare under penalty of perjury that the foregoing testimony is true and correct.

Date: [244&1‘! a1 &208 ‘ 16 MM

Scott Pascucci




| . ' | Errata to the Written Rebuttal Teétimqn of Scott Pascucei- ' : O .

On page 1, pmph 1, Roadrunner Reéoﬁs was inadvertexitly'included in the list of
record labels whose recordings are hcensed for master use by Rhino Entertainment Company It
should be deleted from the hst
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