ot ‘! - .'il.u. n!; 4 « I -ﬂ | s |

DOCUMENT RESUNE

02668 - [A1672669]

[Protest against Location of Contract Performance, Best and
Pinal Notification, Proposal Revision, Type of Contract, ani
Evaluation Pactors]. B-187395. June 8, 1977. 19 pp.

Decision re: Kappa Systems, Inc.; by Robert P, Keller, Deputy |
Comptroller General. l

Issue Area: Federal Procurement ¢of Geods and Services (1900).
Contact: Office of the Geueral Counsel: Procurement Law II,
Budget Punction: National Defense: Department of Defense -
Procurement & Contracts (058).
Organizaticn Concerned: Systems Consvltants, Inc.; Department of i
the Air Force. ‘ |
Muthority: B-185592 (1976). B-185764 (1976). B-186502 (1976) .
B-186404 (1976) . B-184369 (1977). B~-186999 (1377). B-185R92
(1976) . B-181978 (1974). B-186031 (1976). B-1RL4LLG (1976) .
B-186718 (1976) ., B-187u444 (1976). B-184825 (1375). 4 C.F.R, .
20 et seg. A.S.,P.R. 3-805,3(d). A.S.P.R. 3-404.7. 53 Coap.
Gen. B60. 51 Comp. Gen. .81, 48 Comp. Gen. 536, %0 Comp.
Gen, 222. 50 Comp. Gen. 246, 53 Comp. Gen. 593, 55 Comp.
Gen. 1151, Aercspace Defense Command Manual 55-4.

A contract award for operations analysis and computer
service., was protested, Protest that all testing of computer
softwvare performance had to be performed onsite was denied:
snlicitation 4id not explicitly say so. Objection to lack of
best and final notification vas rejected., Despite assertion to
contrary, protester was informed and had opportunity to revise
proposal. Challenges of type of contract {firm-fixed-price) and
evaluation factors vere untimely. (DJh})
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FILE: B-187395 DATE: -upe 8, 197T

MATTER OF: Kappa Systens, Inc.

DIGEST:

Protester's coniention that RFP required all teating in
connection with computer software modifications to be
accomplished on-site is not persuasive, because while RFP
required on-site testing it did not establish any explicit
requirement chat all teating be on-site. While protester
contends that successful offeror proposed only off-gite
tes:ing, agency's view that proposal, read as whole, offered
some off-site and scme on-site testing appears reasonable.
Protester has no: shown that auccessaful propogal failed to
comply with material RFP requirement or that agency's tech-
nical judgment clearly lacked reasonable basis.

Offeror, aware of problem with agency's request for revised
proposals, protested alleging that award was not 'most advan~-
tageous to Government, price and other factors considered."
Additional statement supporting protest--furnished later at
GAO's request—alleged for firgt time that best and £inal
offers were never prorerly requested. Contention that '"boest
and £inal" issue was untimely raised is rejected, because
objection was in nature of additional support for contention
that award was not "most advantageous to Goverzmcut," and
cannot be properly regarded as entirely separate ground of
protest.

Where protester alleges it waa told or persuaded in oral
discussions not to submif revised proposal and agency's
account of facts comntradicts protester's, protester has
tailed to affirmatively prove its assertions, and based
upon record GAQ concludaes that prutester was informed of
and in fact had opportunity to submit revised proposal.

Prior to diacusgsiona, agency's letter advised offerors of
opportunity to submit revised proposals opfter discussions.
Same advice was repeated in orel discussions. Agency failed
to fully comply with ASPR § 3-805.3(d) (1976 ed.), because
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0.
there was no subsequent wr:tten notification to offerors
that discussions were closed and that best and fipal
cffers were being requested. However, awawd will not be
disturbed, because protester was advised of and in fact
had opportunity to revise proposal, common cutoff date
existed, and c.rcumstances of procurement strongly aug-
gested that such opportunity was finasl chance to raevisa
propssal before agency proceeded with award.

5. Protest after award challenging type of contract contea-
plated by RFP is untimely, because under GAO Bld Protest
Procedures apparent solicitation improprieties must be
protested prior to closing date for receipt of proposals.
Protester's need to consult with counsel does not operats
to extend protest filing time limits, and untimely objec-
tion does not raise significant issue under provisions of
4 C.F.R. § 20.2(c) (1976).

6. Where RFP as amended contained detailed statement of
evaluation factors and {ndicated their relative importance,
objections made alter award that statement was deficien.
involveg apparent solicitaticn impropriety, and is untimely
under GAO Bid Protest Proceduires. Protester should have
sought clarification from agency pricr to closing date for
receipt of revised propoaals rather than relying on its own
nqéumpticu as to meaning of evaluation factors. Untimely
objection does not raisae significant issue under 4 C.F.R.

§ 20.2(c) (1976).

Kappa Systems, inc. (thpa), has protested against the award of
a contract to Systems Consultants, Inc, (SCI), under request for
proposals (RFP) No. F053604-76-09143, issued by the Departmeat of the
Air Force. The $125,655 contract is for operations analysis aad
computer programming support services for the Air Force's Ballistic
Missile Early Warning System (BMEWS). Kappa seeks a termination for
convenience of SCLI'g contract and a reopening cf negotiatioms or a
resolicitation.

Xappa contends (1) that the Air Force should have found SCI's
proposal technically unacceptable; (2) that the Air Force failed to
properly request best and f£inal offers; (3) that the use of a firm-
fixed-price, level of 2ffort type contract was improper; and (4) that
the RFP's statement of evaluation factors was deficiant, The Air
Force and SCI maintain that all of Kappa's contentions are without
merit.
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I. Acceptability of SCI Proposal

Kappa has contended at length that SCI's proposal was technicelly
taacceptable, The main issue involves the requirement to test certain
software modifications, and whether this would be done on-site (i.e.,
at BMEWS installationa in Alaska and Creenland) or "locally" (i.e.,
off-aite, in the vicinity of the procuring activity in Colorado),

Kappa essentially contends that the RFP reqrired all verification
rescing to be done on-gite; that SCI, in contravention of this require-
ment, proposed to do the testing locnlly. and that SCI's proposed
method 1s technically impossible to carry out. The Air Force and SCI
maintain that each of these arguments is without subatance.

The RFP inrcorporated ag- uandntory requirements the proviasions of
Aerospace Defense Command (ADC) Manual 55-4, a publication which deals
with managemenr and control of ANC computer prosrams. Much of the
controversy in this cage involvea two ADC forms included'in the Manual
which would be used by the coutractor during contract performancc. One
1s ADC Form 545, "MODIFICATION PERrORMANCE TEST/PLAN," which contains
three signature blocks for Air Force use. The aecond ia ADC Form 546,
"MODIFICATION DISCRFPANCY REPURT." At the riak of ovarsimplification,
it can be stated that these forms essentially deal with the modifica-
tions tested by a contractor, the Air Force's approval of what waa
going on, and whatever problems were experienced in the teeting.

Kappa initially points out that ADC Manual 55-4 required on-agite
testing. The protester contenda that the folluwing excerpts from
sections 4.3.8 and 4.3.9 of SCI's proposal clearly indicate that all
of SCI's testing would ba done off-gite, since the Air Force's sign-
off on the ADC Forma 545 and 546 would occur prior to the time SCI
wvent on-sgite:

“4.3.8 Software ProductitCn. * * % SCI ghall
develop the Modification Performance Test Tlaa (ADC
Form 545). A single ADC Form 545 shall bé'prepared
for the combined Task #77-3 and #77-4 softwnre nodifi-
cation, * % * ‘All” software. debugging and’ initinl noft-
ware vérification 8Lill be garformad on"the locallz
available Covernment HISI 6080 computer gystem. Upon
completion of the above effort, the ADC Form 5458 shall
be submitted to the Covernment for approval. As raflected
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in Pigure 4-2, fifteen calendar days are provided for
the Government approval of the individual ADC Form

5458,

"4,3,9 Software’Testing., * *# * Upon Govern-
ment approval of the ADC Form 545, SCI shall conduct
scStware testing locally. SCI shall perform testing
IAY the approved ADC Form 545, anc shall provide all
required support to the Government appointed test
directors. Modificaticn discrepancies identified.
during the test period siial) bLe documented on the ADC
Form 546, Modification Discrepancy Report. Upon com—-
pletion of testing, the related ADC Forma 54475457546
anc. rest results and recoraendations shail be submitted
to the Governm.nt .for approval." (Emphasis supplied.)

Kappa further argues that the following language f.om saction
4.3.11 of the SCI proposal shows that SCI's on-site activitiea
involve only ingtallation and training, not tegting:

"4.3.11 Software Tmplementation, # % & SCI wili
perform on-site installation with the assistance as
required from the Govermment., SCI shall additionally
provide training to on-site personnel on modification
impact and ut{lization procedures, and shall brief site
personnel on ¢perating prozedures which reflect the soft-
ware modification. One SCI Senior Proprammer snd one
Senior Analyst shall travel to Site I and II for this
affort," (Emphasis supplied.)

The protester maintaina that its interpretation of the foregoing
textual material is confirmed by a chronological flow chart (figuve
4-2) contained in the SCI proposal. PFigurs 4-2 ludicates submission
of the ADC Forms 545 and 546 in ite blocks 6, 7 and 10--prior to SCI's
on-site activities reflected in block 13, which states:

'"PERFORM ON-SITE IMPLEMENTATION AND PROVIDE OPS
TRAINING ON NEW PROCEDURES."

Also, Kappa suggests that 3CI offered an inadequate amounc of
time--10 days-=-to perform e@ven “he limitod on-site activities it pro-
poced. Kappa notes that if., as a predecessor contractor with several
vears' experience in this work, offered 42 days of on-gite tima.
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Finally, Kappa points out that the BMEWS operations progrems
are written in a special modified version of.the computer language
"FAP," The protester contends that there 18 no off-site capability
in existence for adequately simulating, enmulating or testing BMEWS
software modificutions.

The Air Force's February 15, 1977, supplementary report to
our 0ffice responded in detail to the protester's allegations.
The Air Force's positinn can be briefly gummarized as follows.
Firast, SCI's proposal acknowledged and accepted the provisions
nf ADC Manual 55-4. The Air Force interpreted gections 4,3.8
and 4.3.9 of the SCI proposal to mean that after initial local
tesiing, SCI would conduct operational testing vn-gite as required
by ADC Manual 55-4.

‘ The ADC Form 545 must be submitted priocr to testing; the initial
Alr Force osign—off {indicates only approval of the contractor's test
plan. This is what SCI's proposal was intarpreted as offering--not

that final Air Force approval of the test results would be obtained
before going on-site. Also, while submiasion of ADC Form 546 prior

to going on-site is not in accordance with Kappa's past procedures,

it is not prohibited by ADC Manual 55-4. ADC Form 546--which does

not require Air Force approval--can be submitted at any stage in a
two-atep testing process, i.e,, off-pite testing and on-site testing.
SCI's tso-gtep testing apprcach is not in conflirt with ADPC Manual 55-4.

BMEWS modifications must be extensively tested on-site, S5CI
agreed to on-site "implementation," which is defined in the RFP as
including on-site operational testing,

Pinal approval of the ADC Forms 545 and 546 cannot ba basad ona .
local (off~site) simulation testing; however, SCI's proposal was ..
interprated as calling only for Air Force test plan approval during
the off-site phase. Also, the FAP program can only be tested on-site
in an operational cenviromment; however, a design concept for a modi-
fication can be tested locally, This is what SCI proposed, and in
fact Kappa itself indicated local testing of a boosting trajactory
modification concept in itg technical proposal. For these reasons,

SCI offered an acceptable teating anc verification approasch under
ADC Manual 55-4,

) Kappa did not respond to the foregoing report.

In addition,  for the reasons which follow we see no basie for
objection to the Air Force's position. Kappa has not pointed out any
provigion in the RFP, nor have we found any, which unequivocally
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required that all testing of whatever sort be performed cn-site.
A requirement imporiant anough to call for rejection of a ncneon-
forming proposal should be explicitly stated Zn the RFP (48 Comp.
Gen. 214, 319 (19€8)); the lack of such an explicit requjvement
in the preient RFP is a persuasive ind{cation that none was
intended.

We see no basis to conclude that SCI was proposing to do
all teating off-gite. As noted abova, SCI offeraed software
"implementation.”" The RFP'a Statement of Work (SOW) explicitly
defineo program implementation as involving the installation of
computer software modifications including operational testing.
Further, as the Air Force has pointed out, ADC Manual 55-4
Tequiren on-site testing and SCI's proposmal acknowledged and
accepted this directive without exception. While Kappa suggests
that SCI's bare acknowledgment of the ADC Manual 55-4 requirements
cannot mean very ruch, we note that RFP pection "D," paragraph
3.b.1 (quoted infra) indicated that a routine acknowledgment of
technical requirements might be all that was expected of offerors.

In addition, ag the Air Force and SCI point out, ADC Form 545
clearly provides for more than one "sign-off" by the Air Force.
The fact that SCI's proposal contemplated submission of the ADC
Form 545 and obtaining Air Force approval befora going on-site
would not in itself establish that SCI's proposal did not indi-
cate an intent to conduct raequired operational on-gite testing
subject to ultimate Air Force approval of the results.

Even if statements in portions of the SCI proposal (such as
sections 4.3.8, 4.3.9, supra) raised questions as to whether SCI
was proposing only off-gite testing, we believe that reading these
statements together with the remainder of the proposal (i.e.,
reading the proposal as a whole) reasonably supports the iater~
pretation of the propoaal arrived at by the Air PForce.

In view of the foregoing, the decisions cited by Kappa for
the proposition that a protest should be sustained where the
selected proposal fails to comply with a material R¥P requirement
(for example, Computer Machinery Corperation, 55 Comp. Gen. 1151
(1976), 76-1 CPD 358; affirmed C3, Inc., et al., B-185592, Auguet 5,
1976, 76-2 CPD 128) are not in point,

Lastly, Kappa's argument thut it is technically impossible to
satisfactorily conduct off-site teating is basically answered by
the fact that SCI did not propose to conduct all testing off-site.
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As the agency has pointed out, SCI's proposal was interpreted
as offering a two-atep testing procedure, with final opera-
tional testing on-site. The impossibility of this procedure is
not established b:r Kappa's argument that there is no adequate
off-gite capability to test FAP modifications. As for rhe pro-
tester's argument concerning the amount of time STI plans to
spend on-aite, Kappa has citcd a number of decisions to the
affect that our Office will object to the results of an agency's
technical evaluation where they are clearly shown to be without
a reasonable basis (for example, Rantec Division, Emerson Elec-
tric Co., B-185764, June 4, 1976, 76-1 CPD 360). We do not
think the facr that SC7 offers«d gubstantially fewer on-site
days than Kappa constitutes such a showing. The RFP &pj:a’ently
did not require a specific number of on-site days, and it may
be worth noting ir this regard that the RFP evaluation factors,
quoted in part infra, indicated that the Air Force was seeking
merely a basic level of technical adequacy.

II. Request for Best and Final Offers

Kappa also alleges that the Air Force violated ASPR § 3-
805.3{d) (1976 ed.), which state:

"At the conclusion of discussions, a final,
commo=. cut-off date which allows a reasonable
opportunity for submission of written 'best and
final' offers shall be established and all remain-
ing participants so notifiesd., If oral notifica-
tion is given, it shall be confirmed in writing.
The notification shall include information to the
affect that (1) discussions have been concluded,
(11) offerors are being given an opportunity to
submit a 'best and final' offer and ({i11) 1if any
such modification is submitted it must be received
by the date and time specified, and is subject to
the Late Proposals and Modificatiors of Propossls
provision of the solicitation."

The record shows that after evaluation of * - - .z.3% peu-
posals, the -contracting officer sent a letter tu ..,..s v ted
August 11, 1976, which stated in pertineat part:

"1. The Technical Review Boara har reviewed yn::=
proposal and found it t¢ be technically acceptudle.
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"2, Notwithstanling the technical adequacy of
your proposal, wc desire to meet with your firm

to discuas certain aspects of your Price Proposal,
specifically the following:

"a. Secction I, Para 4, Page 1, Alternative
Approach,

"b. Figure 2-1, Page 7, Assignments for Tank
77_1-

"3, We have schedulad this meeting to be held at
9:30 AM., 17 Auguat 1976 * » *,

"4. Should your firm desire to submit a revised
Price Proposal as a result of the discussion, ada-
quate back-up data and revised DD Form 633 must be
furnished. Any such proposal must be submitted by
not later than 4:00 P.M., prevailing local time,

23 August 1976, subject to Paragraph 28, entitled
LATE PROPOSALS, MODIFICATION OF PROPOSALS AND WITH-
DRAWAL OF PROPOCSALS, in Section C of the Request
for Proposnal.

"5, The Government may elect to award the coutract
without further discussion of proposals. Accordingly,
any sffer should provide the most favorable terms from
a price and technical atandpoint which can be submitted
to the Government."

Lettr.re sent at the tam time tn SCL and the thixd Lompeting
off ror were s.hstantially {1dentical ‘Ipaofar as purice nf an. oppor-
tun.cv to submit a revieed proposal.. iley were different is that
taey requemved 7 restitoe tw “he Air Forea'e technical communts
enc. wavned thut failur: to moke an adeguate response would result
in clie propuniil being found "nonreszonsesze.”

fhe \nrth 17 meating was held with’ %uyna s scheduled, The
-atractiug £ficer hax stated that at *b:; meeting, Kappa was
aga't nuv.aen that 1% could submit a reviziad prvooosal up to
Avgusy . W@ that (he Goverrs=mhar rFigrt {lavcc to wake zward
rithout fntthur df scussdon,

SCI “nd che third conp‘ting cfferor Lshmitteé reviged pro-
vosals. Kappa 21d nor. The Air Porce dacised that the tw.
revised propoaalr wera zazlnicaliy anceptable. Awurd was then

—
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made to TI, which had offered the lowest price. When Kappa
protestecd, the contracting officer origina%ly took the position
thit no writt:n or oral discusaions had been conducted siance the
peeting with the offerors were concerned only with "clarifications”
of their proposalas. The Air Force later revised this position and
correctly pointed out that discussions were in fact conducted,

However, the Air Force maintains that the August 11 letter
ard the August 17 oral advice to Kappa satisfied the intent of
ASPR § 3-805.3(d), because Kappa was effactively put on notice
that discussions were being concluded and that best and final
offers were being requested., The agency cites Nationwide Build-
ing Maintenance, Inc,, B-186602, December 9, 1976, 76-2 CPD 474,
for the proposition that failure to confirm a raquest for best and
final offers in writing does not precvide a basis for overturning an
award. )

Kappa contends that the plain language of the regnulation was
violated, since the Air Force nevey providad writter notification
on or after August 17, 1976, that discussions had been concludud
and that "best and final" offers were being requested., In this
regard, Kappa's president has suhnitted an affidavit statiag Lhat
Kappa had completed preparation of an "alternative' proposal on
August 13, 1976, arnd that this proposal offered a lower price
than the SCI contract price.

II.A. Timeliness of Kappa's Objection

SCI contends that Kappa's objection is untimely. In this
regard, Kappa's September 10, 1976, protest tc our Office stated
in pertinent part:

"In accordance with 4 CFR § 20.1 et seq., Kappa
* * % hereby protests the award of any contract * # »

under Request for Proposals (RFP) No. F056=-04=76-09143
® k%,

' * * ® W
"In aupport of its protest, Kappa alleges that:
"(1) YVpon information and belief, the Con-

tracting Officer intends to award the Solicitatioen,
using a firm fixed-price ieovel of effort term contract.
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Use of this type ccn. ract, under the circumstances
of this Solicitaticn would be in violation of Sec-
tion 3=404.7, ASPR.

"(i1) Upon information and belief, the
Contracting Officer intends to award a contract oo
an offeror whose offer is not that which is mest
advantageous to the Government. Such anticn would
be in plain vionlation of Sections 3-101 arc 3-801.1,
ASPR.

"Pursuant to 4 CFR, Section 20.2(c), Kappa will
submit an additiinal statement in support of its pro-
test for the reavons stated above, as well as others,
in the immediate future."

Pursuant to section 20.2(d) of cur Bid Proteat Procedures
{4 C.F.R. § 20, et seq. (1976)), our Nffice requested Kappa to
provide an additional statement in support of its proteat. 1In
response, Kappa submitted a letter dated Septemver 24, 1976,
which was received by our Dffice September 28, 1976. The
September 24 letter specifically contended that the contracting
officer violated ASPR § 3-805.3 by failing to give writtan notice
that best and final offers were requested,

SCI's contention is based on section 20.1(c), (d) ot ovr Bid
Protest Procedures, which states:

"(c) The inicial protest filed with the
General Accounting Qffice shall (1) include the
name and address of the protester, (2) identify
the contracting activity and the number of the
solicitation and/or contract, (3) contain a
statement of the grounds of protest, and (4)
specifically request a ruling by the Comptroller
General. A copy of the protest shall also be
filed concurrently with the contracting officer
and the communication to the General Accounfing
Office should so indicate. The grounds for pro-
tegt filed with the General Accounting Office
must be fully supported to the extent. feasible.
See § 20.2(d) with respect to time for filing

- 10 -
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any additionsl statement required in support of
an initial protest.

"(d) No formal briefs or other technical
formas of pl’eading or moti-n are required, but a
pretest and other submissionus should be coucise,
logically arranged, and direct." (Emphasias
supplied.)

SCI points out that Kappa's September 10, 1976, proteat clearly
did not raise the "best and final offer" issue, since while that
statement mentioned ASPR 5§ 3-101 and 3-80'.l1, it did not rention
ASPR § 3-805. 1n <Xis regard, we note that Kappa in its December 3,
1976, letter to our Office Rtates that f¢ was actualiy aware of the

grounds for ita objection when it learned of the award on September 10,
1976. 1In this light, SCI arguas that an "umbrella' grourd of protest—-

the contantion that the award was not that which is most advantageous
to the Govermnment—-is not sufficiently specific, direct and conciee,
Further, SCI contends that a request by GAO for &n sdditional state-
ment in support of the protest clearly presupposes that a ground of
protest has been filed and cannot operate to toll the time limitse

‘or filing a ground of protest.

Kappa contends that its objection was timely raised. First,
Kappa notes that its September )L protest ocbjecced that the award
was not that which is most advaniagecus to the Governmeni, price
and other factors considered. Kappa contends that under standard
protest practica, evan more general protest grounds are commonly
stated in initial protest letters, and thut GAO's typical rasponse
is to require that specifics be furnished within a stated tiume.
Kappa alro asserts that rhe allegacion of {ailure to i1equesnt beat
and final offers is a apecific allegation which relates to an award
being made which wa. not most advanta” 'ous to the Govermment.

Initially, we do not agree with Kappa's suggestion or infer-
ence that a protester's reserving the right to subsaequently raise
new grounds of protest can toll our filing tiwe limits. Rather,
the timelinesg standards for filing prorests are cbjective criteria
which nusct be complied with by proteaters.

However, we believe Kappa's objection ia this case wap timely
made. WYhile SCI's arguments are supported to some extent by the
language cf the Bid Protest Procedures, to adopt the view aspoused
by SCI might result in protesters' delaying the filing of their pro-
teats until they were certain they were: in a vosition to stae all

- 11 -
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separate grounds of protest. This could be detrimental to a basic
underlying objective of the Bid Protest Procedures, i.e., to attempt
to assure that protests against the award or proposed award of con-
tractg are promptly made.

SCI correctly points out that in some cases a pfbteater s
attempt to subsequently raise a separate ground of protest will be
found untimely. A clear example is State Equipment ‘Divigion cof
Secorp National Inc., B-186404, September 22, 1976, ~76-~2 CPD 270.
There, the protest essentially objectad to the contracting agency's
determination that the protester's bid was nonreaponsive. Later,
at a bid protest conference, the protester objected that the awardee's
bid was nonresponsive. Our Office pointed out that the latter objec~
tion wue entirely independent of those’ previously raised and rejected
it as untimely. For a similar result, see Consolidated Airborme
Systems, Inc., B-184369, October 21, 1975 75-2 CPD 347, whare the

‘initial timely objeLtion related to a refuaal to grant waiver of first

article testing and the subsequent untimely .objection related to the
bidder's nonrespcnsibility. See, also, Radix II, Inc., B-186999,
February 8, 1977, 77-1 CPD 94, whara the protester's delay in ade-
quately expilaining several of its objections until aftur the agency's
report had been receivad resulted in our Office's dismissiiig the
argunents raised.

However, in the pregent case we do not believe tha: Xappa's
objection regarding the request for beat and final offeors can ba
regarded as entirely separate from its Snitial statement of protest.
We believe Kappa's objection is in the nature of additional support
for its timely raised objection that thw: award race is not that which
is most advantageous to the Government, pri‘ce and other factors
considered.

While we therefore find the preasant protest to be timely, we
believe it i1s also appropriate to reaffirm thac protestera should
assert and substantiatae all oi the'r grounds of protest as promptly
as pogsible. As indicated by tih- abuve-cited decisions, failure to
do s0 may result in portionc of : protest being found untimely. 1In
addition, even where, as here, cthe protaster's subsequent objection
is timely, the delay involved in substantiating all of the grounds of
protest inevitably delays the ultimate resolution of the protest.

-12 -
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IT.B. Merits of Xappa's Ob{ection

’ The Air Force did not issue a written notification at the
clnge of discussions advising the offerors that discussionsg were
concluded and that best and final offers were being requested.
The issue is whether this deficiency is sufficiently serious to
cause our Office to uphold Kappa's protest.

Kappa does not deny that it received the Air Ferce's August 11
letter, quoted supra. However, there is some disagr=ement as to
what transpired at the August 37 discussions. Both partles agree
that some discugsion was promptcd by a statement in Kappa's initial
proposal to the effect that while Kappa had based its proposal on
the estimated number of work houvs stipulated in the RFP, it be-
lieved a more cost effective approach wes possible and would welcome
discuss’on on this point,

In thin regard, Kappa maintains that at the meeting the
contracting officer "inferred" he was awar: that the contract
work could be done in leas time than stated in the RFP; that he
indicated he expected Kappa to do the job in less time; and that
he told Kappa everything was '"in line" on itg proposal. XZappa con-
tends that it was in effact persuaded or told by the contracting
officer not to submit a revised proposal based upon a reduced man-
tiour estimate,

The contracting officer has stated that, in responsa to Kappa's
position that fewer work hours be required, he explained why the
firm-fixed-price, level of effort type contract was responsive to
Kappa's concern in that (1) us: of the contract was necessitated by
difficulty in eg:imating the work requirements, and (2) if fewer
hours were involved during actual contract performance, the con- .
tract proviled for a downward adjustment in contract price. The )
contra.Z2ug officer indicates he neither atuted nor intentionally
implied that the work actually could be dune in less time. The
contracting uifficer further states that no technical discussious
wara held because Kappa's technical proposal was adequate as sub-
mitted. It is further reported that at the close of the meeting
Kappa was carefully advised that, as stated in the August 11 letter,
it could submit a revised proposal until the closing hour on August 23,
and that no statement was uwade to Kappa to the effect that it could
not submit a revisaed proposal of any kind., It is unclear from the
record whether the oral advice given to Kappa in the discussions
included the term "best and final" offer. The contracting offi-
cer's statement implies that it did not, while the Air Force's
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February 15, 1977, report to our 0ffice (whick was not submitted
by the contracting officer himself) asserts that it did. Kappa
has not explicitly denied that the Ailr Force used the term "best
and final" offer,

Where the oniy evidence before our 0ffice with respect to a

d_sputed question of fact corsists of contradictory statements by
the protester and the contracting agenc, the protester has failed .
to carry the burden of affirmatively proving its assertions.
Telectro-Mek, Inc., B-185892, July 26, 1976, 76-2 CPD 81, Based
on the record, we conclude that Kappe ‘was notified of, and was in
fact accorded, an opportunity to submit a revised proposal. More-
over, whether specific refereuce to "best and final" offers was
conveyed to Kappa or not, there were in any evant other circum-
stances strongly suggasting that further discussions were not
contqnplated For one-thing, the RFP's evaluation factors (quoted
in part infra) indicated that once the basic adequacy of technical
proposals had been established, the Air Force would look to the
most advantageous price in making an award. This, coupled with
the relatively limited scope of the discusaions with Kappa and the
other offernrs, would reasonably indicate that the opportunity to
submit a reviged proposal by August 23, 1976, simply amounted to
a finsl chance for offerors to revise their prcposals before the
Afr Force proceeded with an award. Also, RFP amendment No. 1,
July 13, 1976, had indicated that "eward/contract start" might
be accelerated to October 1, 1976.

Under the circumstancea, therefcre, we are not persuaded that
the lack of written notification concerning the closing of discus--
sions and requesting "best and final' offers is so compelling as
to call for ow Office tc. object to the award. In this regard,
the record sug, :sts to us that the alternative proposal which %
Kappa states it had prepared but did not submit on August 23,
1976, was bused upon requirements different from those conf “‘ned
in the RFP, The implication is that the real gravamen of Rauppu's
complaint is nct that it lacked notice of bect and final offers,
but that it objected to the terms of the RFP. Howaver, as noted
supra, Kappa did not raise its cobjections to the RFP in a tixzely
magner.

Further, we believe the decisions of our Office relied on by
Kappa are distinguishable. The basic issue in Operations Research,
Incorporated, 53 Comp. Gen. 593 (1974), 74-1 CPD 70 (modified by
53 Comp. Gen, 860 (1974), 74-1 TPD 252) and 51 Comp. Gen. 481 (1972)
involved the situation where an offeror initially found to ba within

- 14 -
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the competitive range is given no opportunitv to revise its
proposal, Tera, Kappa had an ¢pportunity- ‘to,revise its pro-
posal, 50 Comp Gen. 222 (1970) involved the complete failure
to establish any common cutoff date for proposal ravisions.
Here, Auguat 23, 1976, was the common cutoff date for the

three offerors. In &8 Comp. Gen. 536 (1969),. an attempt to
close negcriations was ineffectivn because, ‘'unlike the present
case, one offeror thought negotiations had already been closed
and that it was me-ely being requested to confirm or exfbnd itas
offer. 50 Comp. Gen. 246 (1970) involved circumatancrs where
an RFP amendment reduced the phrformance time, the protester's
response indicated :geveral pogsible approaches to estimated
labor costs, a possible reduction in such costs, and that 1t
wag avaliable for discussicon. In the present case, the Air
Force's notification concerning revised: proposals did not
change the RIP requiremants, and Keppa ‘d1d not respond to it.
Finally, in ABC Food Sarvice, Inc.,  B-181978, December 17, 1974,
74-2 CPD 359, the agency's request fix 'revised proposals, unlike
the prenent case, explicitly inéic;tec ‘that’ nagotiations would
not close upon receipt of the revised v« oposals, i.e., the
request for revised proposals indicat«o 'hat a request for best
and final offars would be forthecoming a:ier receipt of the re-
vised proposals.

In contrast to the foregoing dacisions, we believe the
present case is more similar on its facts to James R. Parks
Company, B-186031, June 16, 1976, 76-1 CPD 384. There, as
here, the agency was apparently proceeding with the intent to
make an award on the basis of the initial proposals, but in
fact conducted digcusaions. A second amendment to the RFP
incorporated an additional clause, and offerorn responded to
this with revised proposals by a common cutoff date. While
the RFP amendment did not contain all of the specifics of a
request for best and final offers required by ASPR § 3-805.3(d),
we found that it had the "intent and effect" of such a request
and denied the protest.

Ia view of the foregoing, we agree with Kappa that the
Alr Force did not fully comply with the requirements of ASPR
§ 3-805.3(d4), but do not believe that an objection to the award
is warranted. However, as noted infra, we are calling this defi-
ciency in the agency's procurement proceduresg to the attantlion of
the Secretary of the Air Forcs.

- 15 -
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IIT. Type of Contract

o

Kappa also maintains that the Air Force erred in awarding
a firm-fixed-price, level of effort (FFP-LOE) type contract for
this work. Kappa contends that two criteria for use of FFP-LOE
contracts set forth in ASPR § 3-404.7 (19756 ed.) are not met.in
the present case--i.e., that the work to be performed cannot other-
wise be clearly defined, and that thare ig reasonable assurance that
the desired result cannot be achieved by expenditure of less than
the gtipulated effort.

The Air Force believes this argument is without merit, also, :
the agency and SCI take the position that Kappa 8 objec'ion is
untimely. In “his regard, our 3id Protest Procedures provide that
protests against improprieties which are apparent in an RFP as
initially issued must be filed prior to the closing date for
receipt of initial proposals, and that alleged improprieties
which are subsequent’y incorporated in the RFP must be protested
not later than the next closing dnte for receipt of proposals.
See 4 C.F.R. § 20.2(b) (1) (1976).

Thus, a protest after award, challenging the type of contract
contemplated by the RFP, is untimely. See, for example, Bayshore
Systems ' Corporation, B-184446, March 2, 1976, 76-1 CPD 146. We
nete that such results are consistent with the principle applied
by the courts that it is not proper for an offeror which acquiesces
in a particular procurement method or procedure to later complain,
after award har beaen made to another, that the method or procedure

was improper. See Airco Inc. v. Energy Research and Development
Administration, 523 F.2d 1294, 1300 (7th Cir. 1975).

Kappa admits it was aware when it examined the RFP that award e
of an FFP-LOE contract was contamplated, Howaver, the protester
states that it was unfamiliar with this type of contract and did
not actually become aware of the impropriety until September 10,
1976, when it conculted with its counsel and reviewed the relevant
ASPR section.

Kappa's position is without merit. The impropriety which is
alleged should have been upparent to a prospectivea offeror upon
receipt of the RFF and reasonahle examination and consideration of
its contents. Moreover, Kappa--the incumbent contractor--would
appear to have been in a particulurly good posit{on to prowmptly
call this issue to the Air Force's attentinn. Alsc, consultation

- 16 =



B~187395

with counsel is not a valid basis for extending the protest ffling
time limir. Power Conversion, Inc., B-1867:9, Jeptember 20, 1976,
76-2 CPD 256.

Kappa, also argues that its objection, if found untimely,
should nonétheless be considered on the merits by our Office
because it involves a '"significant issue'" (4 C.F.R. § 20.2(c)).
Kappa has offered no recsons why the issue involves a procurement
principle of widespread interest, and we find none. See, generally,
Catalytic, Inc., B=187444, November 23, 1976, 76-2 CPD 445.

IV. Evaluation Factors

Kappa next contencs that the RFP's statement of evaluation
factors was defective. The protester alleges (1) that the RFP did
not contain specific criteria to be used in the evaluation of tech-
nical proposals, and (2) that the r=lationship of price to technical
considerations wag not adequately expressed,

The Air Force maintainsg that the RFP'e statement of evaluation
factors was adequate and established price as the ultimate awzxd
criterion. Also, the agency and SCI assert that the protegt on

this issue is untimely,

Section '"D" of the RFP, entitled "EVALUATION AND AWARD FACTORS,"
is three pages in length. The section begins with paragraph 1, which
states in its entirety:

"1. AWARD

"Award of any contract resulting from this solicitation
will be determined in the following manner:

a. Negotiation based upon the pricing provided.
b, Less dimcount for prompt payment,"
Paragraph 3(b) further states in pertinent part!

""* & & Technical Proposals submitted under this solici-
tatior shall be evaluated by a Technical Review Board.
The following areas will be considered by the Board i.
its evaluation of basic adequacy of each proposal; there-
fore, each Technical Proposal should specifically include

the following: .

-17 -




B-187395

"(1) Acknowledgement 5f the gpecific tasks
and reaponsibilitics set forth in the Statement of Work.
A simple statement of acknowledgement is sufficient
unless implementing procedures or more detailed cover-

age 1s appropriate,

"(2) The propesed contractor organizational
chart, including management/operational responsibilitiesg.

"(3) The proposed manning chart, indicating
skill categories and number of personnel.

"(4) The propdsed work schedule setting forth
the timatabla for tes Xk accomplishment.

"(5) Generalized position deéscriptions for all
propogsed personnel, indicating their educatior. and experi-
ence level in comparison to the required level established
in the Statement of Work and extent of current availa“ility
of such personnel, including any recruitment/retention planas.

"(6) Specifics concerniag the proposed Colorado
Springs area office, e.g., location, square footage, park-
ing accommodatiors, ete." (Emphasis supplied.)

Further, amendment No. 1 tc the RFP, dataed July 13, 1978,

provided the following question submitted by a prospective offeror
and the Air Force's answer:

"Q. What specific evaluation criteria will the Govern-
ment use ‘o rate proposals? Will there be a weighting

i cost vs. technical factors? ’

"A. See RFP Section D, Para 3b. Each technical proposal

will be eveluated for basic adequacy, specificslly in
regards to the information submitted in response to Sub-
paras (1) through (6)., There will be no weighting of
factors, cost or technical." (Ewmphasis supplied,)

The protester contends that the foregoing information does not
tell how technical rroposals would be evaiuated, and that it does
not establish price as the determinative factor in making an award,
Kappc believes that amendment Nu. 1's reference to "no weighting
of factore is enigmatic and confusing, and that Xappa was misled

because during the negotiations (August 17, 1976) the contracting
cfficer wittingly or unwittingly used this state of confusion to
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convince Kﬁbpa that it was unnecessary to submit a revised proposal.
The protester stat=a that it drew the only logicel conclusion under
the circumstances, 1i.e., 7t assumed that price and technical factors
wouid be weighted aqually. Kappa maintains that it learned for the
. first time at  September 14, 1976, debriefing that the Air Force
i attached predominant importance to the price factor and, therefore,
that its protest raised this issue in a timely manner.

Since. the RFP as amended contained a detailed statement of the
price ana- ‘cechnical considerations applicable in the procurement,
and since the offerors attention was specifically called to the
ralative importance of the evaluation factors hy the question and
anawer in RFP amendmwent No. 1, we believe the aolicitation impro-
priety which Kappa alleges can only be considered "appareut.? In
this regard, it muet he noted that the obligatinn rests on the

i offerors to carefully scra’inize the RFP, including the evaluation
! factors, and‘to secek clnrificution from the agéncy 1f nccessary.

| Honeywell, Inc., B-184825, Novqn&er 24, 1975, 75=Z CPD 346, Also,
as_noted previgusly, the contraccing officer denies that Kappa was
fold in the d4scussions not ts sutmit a revised price proposal.
Further, wa find no 1ndicicion in the record that Kappa posed any
specific qurations to the Air Force during the discussions for the
! purposes of obtairing clarification of the evaluation factors.

Since the alleged solicitation impropriety was apparent, we
do not re¢ieve that Kappa, by reulying on its own assumption as to
the meaning of the RFP's terms, van obtain consideration of this
issue on the merits. Xeppa's protest should have been filed not
later than the closing time for receipt of revised proposals ¢n
August 23, 1976. Also, for the same reasons as those applying to
the FFP-LOE contract issue, supra, we do not find tb%s .o be a
significant issue pursuant to &4 C.F.R. § 20.2(c).

V. Cone¢lusion
Iv view of the foregoing, the protest is denied.

As noted supra, by letter of today we are calling to the
attention of the Secretary of the aJr Force our conclusion that
the requirements of ASPR § 3-805.3(d) were not fully complied with
in this procurement, so that this information can be brought to
; the esttention of the personnel involved with a view towards pre~
‘ cluding a repetition of similar difficulties in future procurements.

(7% fpgen

Deputy Comptroller Gcnarll .
‘ of the United States
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