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Issue:  The language in the Declaration of Conformance provision in Executive Order (E.O.) 13423 has raised questions about what is necessary to fulfill the requirements of that section.  The section states:
C. Declaration of Conformance

(1) Full implementation. For the purpose of conformance to E.O. 13423, an EMS shall be considered fully implemented when (1) it has been the subject of a formal audit by a qualified party outside the control or scope of the EMS, (2) audit findings have been recognized by the appropriate level of the agency implementing the EMS, and (3) the appropriate senior manager accountable for implementation of the EMS has declared conformance to EMS requirements.

Discussion:  The goal of the declaration of conformance requirement in E.O. 13423 is to ensure that declarations of conformance in implementing the EMS requirements of the E.O. are based on credible evidence and findings regarding proper development and effective implementation of an EMS and that individuals declaring conformance are accountable for that statement.  Under E.O. 13423, each EMS must reflect the ISO 14001:2004(e) EMS Standard and any declaration of conformance must be consistent with the requirements of the Executive Order.  The need for credibility and accountability remains and E.O. 13423 responds to that need in the requirement for declaration of conformance once full implementation has occurred.

As of January 1, 2009, any Federal facility or organization stating that it has “declared conformance with” E.O. 13423 must have met the requirements for that declaration set forth in the E.O. 13423 Instruction.  Declarations made under E.O. 13148 do not meet the requirements of E.O. 13423.
The purpose of this issue paper is to clarify the terms used in the E.O. 13423 Instruction relative to declaration of conformance and outline some of the principles that apply to a declaration of conformance under the E.O. 
Clarification of terms:
Formal audit:  A formal audit is one that follows generally accepted practices for EMS audits and has the following critical elements: 1) an audit plan that reflects the scope and schedule of the audit; 2) a review of background documents prior to the actual site visit including review of the EMS policy statement and relevant planning documents such as the list of significant aspects, objectives and targets and environmental management plans; 3) a physical audit of the facility or organization to determine conformance with the Standard, consistency between the elements of the EMS as they are implemented within the facility or organization and continual improvement of the EMS; 4) preparation of an audit report which outlines findings from the audit; and, 5) an out briefing with senior managers from the facility or organization conveying the findings of the audit.  
Qualified party:  Those conducting the audit should be competent and have the proper and relevant skills to carry out that task.  They should have a working knowledge and understanding of both the ISO 14001:2004(e) EMS Standard and general management system auditing methodologies and techniques.  It is preferable that the auditor(s) have an education or background that reflects general environmental science and technology relevant to the facility or organization to be audited as well as knowledge of regulatory and legal requirements that might apply to the facility or organization to be audited.  It is appropriate and, in many cases, recommended that the audit be conducted by a team of individuals who collectively have the appropriate skills and knowledge. While not required, formal ISO 14001 Lead Auditor Training and general auditing skills training are recommended for those conducting EMS audits at Federal facilities or organizations.

Outside the control or scope of the EMS:  To ensure that the audit is independent and objective, those conducting the audit should not have been involved in the development of the facility or organization EMS or day-to-day implementation of that EMS. Likewise, the auditors should not otherwise work in the facility or organization where the EMS is implemented or have any direct responsibility associated with the EMS being reviewed.  In other words, ISO 14001 requires that the scope of the EMS be defined and those personnel included in that scope would not be considered independent.  
The purpose of a formal audit by a qualified auditor outside the scope or control of the EMS is to allow an unbiased and objective review of the EMS to determine if it conforms to the appropriate/selected EMS framework and reflects the EMS in question.  These audits may be conducted by the same organization as the parent organization of the EMS in question.  For example, a qualified agency headquarters audit team may review the EMS of a facility or organization within that agency or qualified auditors from one facility from a given agency may audit the EMS of another facility within that agency.  Others outside the control or scope of the EMS may include a qualified consultant/contractor or some other qualified unbiased party such as individuals from a state or federal voluntary program or from another federal organization.

If a facility or organization has not had the opportunity to have the audit conducted by an auditor outside the scope of the EMS because of lack of funds, the facility or organization may wish to state that the system has been internally audited and findings shared with management as an indication of progress, but they cannot formally declare conformance until the external audit has been conducted and recognized at the appropriate level of the agency implementing the EMS.
Findings have been recognized at the appropriate level of the agency implementing the EMS:  This step indicates that the EMS has been through at least one full cycle of implementation, and information on whether the EMS is suitable, adequate and effective has been presented to senior management for their consideration and action.  In order for the EMS process to be effective and worthwhile, the findings from the formal audit must be presented to senior decision makers with authority over policy and resources within the EMS AND, in order to address the findings and affirm their EMS policy commitment to continual improvement, those individuals must follow through on recommendations.
  
Declaration of conformance should also reflect the severity of the non-conformances. Although an EMS can be considered conformant even with some minor non-conformances, it is necessary that corrective actions be defined and planned, and that senior management commit to these actions.  Major findings, such as systemic problems with an element(s) or completely missing elements, will lead to the system being non-conformant and conformity with the E.O. should not be formally declared.  A trained auditor can distinguish between major and minor non-conformances.  Minor non-conformances would not hinder formal declaration as long as corrective action is defined, planned, and endorsed, i.e. “recognized,” by senior management.  

Appropriate senior manager accountable for implementation of the EMS has declared conformance to EMS requirements:  Once the findings from the audit have been “recognized at the appropriate level” the senior manager responsible for the EMS should declare conformance with the E.O. by stating that the facility or organization has implemented an EMS consistent with the goal established by E.O. 13423 to implement an environmental management systems (EMS) at appropriate organizational levels.  The declaration may take the form of a signed statement or letter affirming that the EMS has been properly developed and implemented.  Facilities and organizations should strongly consider making such declarations available to the public.
Conclusion
It is important to remember the goal of an audit is to ensure that 1) the EMS is being implemented in accordance with the ISO EMS Standard; 2) implementation of the EMS is consistent across all elements of the Standard; and 3) opportunities for improvement of the EMS are identified and pursued.  The audit is a management tool that provides the information necessary to correct problems and find opportunities for continual improvement.  Likewise, the conformance declaration process ensures that those who represent the EMS as being in conformance with the goals of the Executive Order have adequate basis to publicly support that statement and are accountable for that statement.  Our credibility as public servants relies on the robustness of this declaration.  
� It is important to note that declaration of conformance indicates that the EMS has been successfully developed and implemented.  A fully implemented EMS must be maintained and improved on a continuing basis, and agencies may elect to require additional declarations based on periodic audits required by the E.O.  If an EMS is no longer actively being implemented, then the facility or organization is no longer in conformance.


� Facilities or organizations that are able to respond positively to selection D for the “Management Review” question in the FY06-FY08 EMS Metrics, may affirmatively state that audit findings have been recognized at the appropriate level of the agency implementing the EMS.





