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opaque contact lenses to divest, within four months, the Pilkington Barnes
Hind's opaque lens business to a Commission-approved acquirer.
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For the Commission: CatharineM. Moscatdli and Ann Malegter.
For therespondent: WilliamC. Pelster, Skadden Arps, New Y ork,
N.Y. and Mary Lou Septoe, Skadden Arps, Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission ("Commission"), having reason to believe that
respondent, Wedley-Jessen Corporation ("Wesley-Jessen"), a
corporation subject to the jurisdiction of the Commission, has agreed
to acquire al of the voting securities of Pilkington Barnes Hind
Internationd, Inc. ("PBH International"), acorporation, Barnes-Hind
International Inc. ("Barnes-Hind International”), a corporation,
Pilkington Barnes Hind (Services) Limited ("PBH Services'),
Pilkington Barnes Hind N.V. ("PBH NV"), Pilkington Barnes Hind
SA ("PBH France"), Pilkington Barnes Hind, S.AA. ("PBH Spain"),
Pilkington Barnes-Hind Pty Ltd. ("PBH Australia’), Pilkington
Barnes Hind Japan KK ("PBH Japan"), Pilkington Barnes Hind
Nederland B.V. ("PBH BV"), Pilkington Barnes Hind SpA ("PBH
SpA"), Pilkington Barnes-Hind Limited ("PBH Ltd."), Pilkington
Diffractive Lenses Limited ("Diffractive"), Pilkington Barnes Hind,
Inc., a corporation, ("PBH"), and certain assets of Pilkington
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Deustchland GmbH ("PD"), from Pilkington plc ("Pilkington™),
subject to the jurisdiction of the Commission, inviolation of Section
7 of the Clayton Act, asamended, 15 U.S.C. 18, and Section 5 of the
Federal Trade Commission Act asamended, ("FTC Act"), 15U.S.C.
45; and it appearing to the Commission that a proceeding in respect
thereof would be in the public interest, hereby issues its complaint,
stating its charges as follows:

|.RESPONDENT

1. Respondent Wesley-Jessen Corporation ("Wesley-Jessen”) is
a corporation organized, existing, and doing business under and by
virtue of the laws of the state of Delaware, with its principal place of
business located a 333 East Howard Avenue, Des Plaines, Illinois.

II. THE ACQUIRED COMPANY

2. Pilkingtonplc ("PBH") isacorporation organized, existing, and
doing business under and by virtue of the laws of the United
Kingdom, withitsprincipal placeof businesslocated at Prescot Road,
St. Helens, Merseyside, England.

I11. JURISDICTION

3. Respondent is, and a all times relevant herein has been,
engaged in commerce as "commerce” is defined in Section 1 of the
Clayton Act, as amended, 15 U.S.C. 12, and is a corporation whose
business is in or affects commerce as "commerce' is defined in
Section 4 of the Federal Trade Commission Act, as amended, 15
U.S.C. 44.

IV. THEACQUISITION

4. On or about March 27, 1996, Wesley-Jessen and PBH signed
aL etter of Intent whereby Wesl ey-Jessen would acquired| thevoting
securities of PBH, voting securities of certain foreign issuers
controlled by PBH and certain assetslocated outsidethe United States
for approximately $80 million ("Acquisition™).
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V. THERELEVANT MARKETS

5. For purposes of this complaint, the relevant line of commerce
in which to analyze the effects of the Acquisition is the manufacture
and sale of opague contact lenses.

6. For purposesof thiscomplaint, the United Statesistherel evant
geographic areain which to analyze the effects of the Acquisitionin
the relevant line of commerce.

VI. STRUCTURE OF THE MARKET

7. The market for the manufacture and sale of opague contact
lenses is highly concentrated as measured by the Herfindahl-
Hirschmann Index. The partiesto the Acquisition combined account
for over 90% of the market.

VIl. BARRIERSTO ENTRY

8. Entry into the manufacture and sal e of opaque contact lensesis
difficult and time consuming, requiring the expenditure of significant
resourcesover aperiod of many yearswith no assurancethat aviable
commercial product will result. The existence of broad patents
governing design and manufacture make new entry both difficult and
unlikely.

VIIl. EFFECTSOF THE ACQUISITION

9. The effects of the Acquisition if consummated may be
substantidly to lessen competition and to tend to create a monopoly
in the relevant market in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, and Section 5 of the FTC Act, as amended,
15 U.S.C. 45, by, among others:

(a) Eliminating actual, direct and substantial competition based on
pricing, service and innovation between Wedey-Jessen and PBH
Internationd in the relevant market;

(b) Increasing the likelihood that Wesl ey-Jessen will unilaterally
exercise market power in the relevant market;

(c) Creating a dominant firm in the relevant market; and
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(d) Enhancing the likelihood of collusion or coordinated
interaction between or among the remaining firms in the relevant
market.

IX. VIOLATIONSCHARGED

10. The Acquisition describedin paragraphfour, if consummated,
would constitute a violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, and Section 5 of the FTC Act, as amended,
15U.S.C. 45.

11. The Acquisition agreement described in paragraph four
constitutes a violation of Section 5 of the FTC Act, as amended, 15
U.S.C. 45.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of the proposed acquisition by the respondent named in the caption
of all of thevoting securitiesof Pilkington BarnesHind International,
Inc. ("PBH International"), a corporation, Barnes-Hind International
Inc. ("Barnes-Hind International™), a corporation, Pilkington Barnes
Hind (Services) Limited ("PBH Services"), Pilkington Barnes Hind
N.V. ("PBH NV"), Pilkington Barnes Hind SA ("PBH France"),
Pilkington BarnesHind, S.A. ("PBH Spain"), Pilkington Barnes-Hind
Pty Ltd. ("PBH Australia"), Pilkington BarnesHind Japan KK ("PBH
Japan"), Pilkington Barnes Hind Nederland B.V. ("PBH BV"),
Pilkington Barnes Hind SpA ("PBH SpA™"), Pilkington Barnes-Hind
Limited ("PBH Ltd."), Pilkington Diffractive Lenses Limited
("Diffractive"), Pilkington BarnesHind, Inc., acorporation, ("PBH"),
and certain assets of Pilkington Deustchland GmbH ("PD"), from
Pilkington plc ("Pilkington™), and respondent having been furnished
thereafter with a copy of a draft of complaint that the Bureau of
Competition proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
respondent with violations of Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, and Section 5 of the Federa Trade
Commission Act, as amended, 15 U.S.C. 45; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
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an admission by respondent of all the jurisdictional facts set forthin
the aforesaid draft of the complaint, a statement that the signing of
said agreement isfor settlement purposesonly and doesnot constitute
an admission by respondent that the law has been violated asalleged
in such complaint, and waivers and other provisions as required by
the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that respondent has
violated the said Acts, and that a complaint should issue sating its
chargesin that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Wesley-Jessen Corporation ("Wesley-Jessen™) is
a corporation organized, existing, and doing business under and by
virtue of the laws of Delaware, with its principa place of business
located at 333 East Howard Avenue, Des Plaines, lllinois.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
isin the public interest.

ORDER
l.

Itisordered, That, asused inthisorder, the following definitions
shal apply:

A. "Respondent” or "Wesley-Jessen" means Wesley-Jessen
Corporation, its directors, officers, employees, agents and
representatives, predecessors, successorsand assigns; itssubsidiaries,
divisions, affiliates and groups controlled by respondent, and the
respective directors, officers, employees, agents, representatives,
successors and assigns of each.

B."PBH" meansPilkington plc, acorporation organized, existing
and doing business under and by virtue of the laws of England and
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Wales, with its principal place of business at Prescot Road, St.
Helens, Merseyside, England WA 10 3TT, and including all of its
subsidiaries, affiliates, divisions and groups.

C. "Commission" means the Federal Trade Commission.

D. "Pilkington Acquisition™ means the acquisition which is the
subject of an agreement between Wesl ey-Jessen and Pilkington dated
July 5, 1996, in which respondent will acquire voting securities of
Pilkington BarnesHind International, Inc., Barnes-Hind International
Inc., Pilkington Barnes Hind (Services) Limited, Pilkington Barnes
Hind N.V., Pilkington Barnes Hind SA, Pilkington Barnes Hind,
S.A., Pilkington Barnes-Hind Pty Ltd., Pilkington BarnesHind Japan
KK, Pilkington BarnesHind Nederland B.V ., Pilkington BarnesHind
SpA, Pilkington Barnes-Hind Limited, Pilkington Diffractive Lenses
Limited, PBH, and certain assets of Pilkington Deustchland GmbH.

E. "Acquirer" means the person to whom Wesley-Jessen divests
PBH's Opaque L ensBusinesspursuant to paragraph I1.A of thisorder.

F. "New Acquirer" means the person to whom the trustee divests
PBH's Opaque Lens Business pursuant to paragraph V of this order.

G. "Divestiture Agreement” means the agreement between
Wesley-Jessen and the Acquirer or New Acquirer whereby PBH's
Opague Lens Businessis divested.

H. "Supply Agreement” means the agreement between Wed ey-
Jessen andthe Acquirer or New Acquirer required by paragraph [11.A.
of this order.

|."Licensed Territory" meansthe United Statesand itsterritories
and possessions.

J. "Opaque Contact Lenses’ means contact lenses containing
opaque materials that cover theiris and that are designed to change
the apparent color of the eye.

K."PBH'sOpaqueLensProducts’ meansOpaque Contact L enses
researched, devel oped, manufactured, distributed and sold by PBH in
the United States, including but not limited to those marketed and
sold under the brand name Natural Touch™.

L."PBH'sOpaqueLensBusiness’ meansthefollowing rightsand
assets (other than assets that are part of PBH's physical fadilities)
relating to the research, development, distribution or sale of PBH's
Opague L ens Products by PBH, including, but not limited to:
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(1) All books, records, manuals, reports, lists, advertising and
promotional materials, computer records and other documents
relating to PBH's Opague L ens Products;

(2) Natural Touch product lineProfit and Lossstatementsrelating
to each of PBH's Opague L ens Products for the United States;

(3) All legal or equitable rights in trademarks and tradenames
registered in the United States together with al trademark
registrations and applications and trade names therefor relating to
PBH's Opagque Lens Products;

(4) All lists of stock keeping units ("SKUSs"); i.e., al forms,
package sizes and other units in which PBH's Opaque L ens Products
are sold and which are used in records of sdes and inventories,

(5) All Bills of Materials for each of PBH's Opague Lens
Products, consisting of full manufacturing standards and procedures,
quality control specifications, specifications for raw materids and
components, includingal listsof authorized sourcesfor materialsand
components;

(6) All artwork and mechanica drawingscurrently in userelating
to each of PBH's Opague L ens Products;

(7) All customer lists, including but not limited to, lists of
distributors, opticians, ophthalmol ogists, optometrists, and eye-care
chainswho have bought PBH's Opague L ens Products, including, but
not limited to, al files of names, addresses, and telephone numbers
of the individual customer contacts, and the unit and dollar amounts
of salesmonthly, by product, to each customer in the United States,

(8) All marketing information relating to PBH's Opague Lens
Products, including but not limited to PBH's consumer and trade
promotion, marketing and business programs;

(9) Inventories of finished goods, packaging and raw materials
relating to PBH's Opaque Lens Products equd to the percentage of
PBH's worldwide sales of Opaque Lens Products for which United
States sales account as of August 31, 1996;

(10) All documents containing or relating to product testing and
laboratory research data relating to PBH's Opague Lens Products,
including but not limited to all regulatory registrations and
correspondence;

(11) All consumer correspondence and documents relating to
PBH's Opaque Lens Business,



8 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 123 F.T.C.

(12) All documentsconstituting or relatingto pricelistsfor PBH's
Opaque Lens Products;

(13) All documents and information relating to costs of
production for each of PBH's Opaque Lens Products, including but
not limited toraw material costs, packagingcosts, and advertising and
promotional costs,

(14) All documents containing sales data relating to PBH's
Opaque Lens Products;

(15) Subject to the Patent Assignment Agreement granted to
Allergan, Inc., dated December 17, 1992, aroyalty-freelicense under
the patentslisted in Appendix A of thisorder to manufacture, import,
offer for sale, use and sell Opagque Contact Lenses in the Licensed
Territory, said license to be exclusive with respect to the sale of
Opague Contact Lenses. Further, Wesley-Jessen Corporation shall
release Acquirer or New Acquirer fromall claimsthat Wesl ey-Jessen
has or may have against Acquirer or New Acquirer with respect to
PBH's patents listed in Appendix A, including but not limited to the
Request for Interferencefiled on April 11, 1995, by Schering Plough
(Wedey-Jessen's U.S. Continuation Application of 07/984,817)
against US Patent No. 5,302,978, issued April 12, 1994 (Evans, et
al.), provided that said release is not in violation of any applicable
law. Further, if, pursuant to any interference proceeding, with respect
tothe patentslisted in Appendix A, Wesley-Jessen isawarded claims
in any pending patent gpplication in replacement of the clams
presently held in the PBH patents listed in Appendix A, then
Wesley-Jessen shall license those claims to Acquirer or New
Acquirer under terms consistent with the terms of the license granted
in the first sentence of this paragraph. Moreover, if the US Patent
Office declares an interference between any Janke patent application
and any PBH patent listed in Appendix A, then Wesley-Jessen shall
agree to settle the action consistent with the terms of the license
granted in the first sentence of this paragraph with all costs and
attorneys fees for both parties paid by Wesley-Jessen;

(16) A non-transferable, irrevocable, non-exclusive, royalty-free
license under the patents listed in Appendix B of this order to
manufacture, import, offer for sale, use and sell Opaque Contact
Lenses in the Licensed Territory, except that the Acquirer or New
Acquirer may transfer this license as part of a sale of all of PBH's
Opague Lens Business of the Acquirer or New Acquirer but not until
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the Acquirer or the New Acquirer has obtained all necessary United
States Food and Drug Administration ("FDA") approvds to
manufacture PBH's Opague Lens Products for sale in the United
States,

(17) A non-transferabl e, irrevocabl e, non-exclusive assignment of
PBH's rights and obligations under the licensing agreement between
Wesley-Jessenand PBH dated August 1, 1994, (or alicense providing
at least equivalent rights and obligations) to enable the Acquirer or
New Acquirer to manufacture, import, offer for sale, use, distribute
and sell PBH's Opague Lens Products in the Licensed Territory,
except that the Acquirer or New Acquirer may transfer this
assignment as part of asale of all of PBH's Opaque Lens Business of
the Acquirer or New Acquirer but not until the Acquirer or New
Acquirer has obtained al necessary FDA approvals to manufacture
PBH's Opague Lens Products and otherwiseconsistent with theterms
of the licensing agreement between Wesley-Jessen and PBH dated
August 1, 1994; and

(18) All trade secrets, technology and knowhow of PBH relating
to researching, devel oping, manufacturing, distributing, and selling
PBH's Opaque LensProducts, including, but not limitedto, booksand
records, documents containing the results of research and
development efforts, filings with the FDA, scientific and clinical
reports, designs, manuals, drawings, and design materid and
equipment specifications.

Provided, however, that Wedey-Jessen may retain copies of
documents or information to the extent such documents or
informationrelateto productsother than PBH OpaqueL ensProducts.

M. "Supplied Products’ means non-disposable opague colored
contact lenses approved by the FDA as daily wear lenses having a
planned replacement period of ninety (90) days or more, and which
are promoted, advertised or marketed solely asdaily wear lenses and
are sold in vials with labeling claims for frequency of use and
replacement no less restrictive than those currently approved for the
PBH Natural Touch™ lensesby the FDA. The specificationsfor these
are:

The polymacon material is a hydrophilic polymer of 2-hydroxyethyl methacrylate
cross-linked with ethylene glycol dimethacrylate. When fully hydrated in 0.9%
sodium chloride solution, the composition of the polymaconlensis 62% polymacon
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polymer and 38% water by weight. The material has a refractive index of 1.44, as
measured in 0.9% sodium chloride solution. Lenses are tinted with one or more of
the following vat dyes: CI#59825, 69825, 73335, 61725. Lenses range in power
from-10.00to +4.00 (including plano) in quarter diopters, and areto be disinfected
using either athermal (heat), chemical (not heat), or hydrogen peroxidedisinfection
system.

N. "Information Relating to Licensang of Patents’ means any
information not in the public domain disclosed by the Acquirer or
New Acquirer to respondent relating to the assignment of the
licensing agreement between Wesley-Jessen and PBH dated August
1, 1994, asreferenced in paragraph I.L.17.

Il.
It isfurther ordered, That:

A. Wesley-Jessen shall divest, absolutely and in good faith and at
no minimum price, PBH's Opague Lens Business. PBH's Opaque
Lens Business shall be divested within four (4) months of the date
this Agreement is signed, to an Acquirer that receives the prior
approval of the Commission and only pursuant to a Divestiture
Agreement that receives the prior approval of the Commission.

The purpose of this divestiture is to create an independent
competitor in the research, development, manufacture, distribution
and sale of Opaque Contact Lenses and to remedy the lessening of
competition resulting from the Pilkington Acquisition as dleged in
the Commission's complaint.

B. Upon reasonable notice and request from the Acquirer or New
Acquirer to Wesley-Jessen, Wesley-Jessen shall provideinformation,
technical assistance and advicetothe Acquirer or New Acquirer such
that the Acquirer or New Acquirer will be capable of continuing the
current research, development, manufacture, distribution and sae
with respect to PBH's Opaque Lens Products. Such asd stance shall
include reasonable consultation with knowledgeable employees of
Wesley-Jessen and training at the facility of the Acquirer or New
Acquirer, sufficient to satisfy the management of the Acquirer or New
Acquirer that its personnel are adequately knowledgeable about
PBH's Opaque Lens Products. However, respondent shall not be
required to continue providing such assistancefor morethan eighteen
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(18) months after divestiture to the Acquirer or New Acquirer of
PBH's Opague Lens Products. Respondent may require
reimbursement from the Acquirer or New Acquirer for all of itsown
direct costs incurred in providing the services required by this
subparagraph. Direct costs, as used in this subparagraph, means all
actual costs incurred exclusive of overhead costs.

C. Pending the divestiture of PBH's Opagque Lens Business,
respondent shall take such actions as are necessary to maintain the
viability and marketability of PBH's Opague Lens Business
(including, but not limited to, any planned research and devel opment
programs, marketing plans, capital improvements, or business plans)
and to prevent the destruction, removal, wasting, or impairment of
PBH's Opague Lens Business except for ordinary expiration of
patents and ordinary wear and tear.

1.
It isfurther ordered, That:

A. Respondent shal enter into a Supply Agreement with the
Acquirer or New Acquirer contemporaneously with the Divestiture
Agreement. The Supply Agreement shall be subject to the prior
approval of the Commission and shall require the respondent to
supply the Acquirer or New Acquirer with the amount of Supplied
Products requested by the Acquirer or New Acquirer. The Supply
Agreement will remain in effect for eighteen (18) months; provided,
however, the 18 month period may be extended by the Commission
for aperiod not to exceed 24 months, if the Commission determines
that the Acquirer or New Acquirer madeagood faith effort to obtain
all necessary FDA approvals for the manufacture of PBH's Opague
Lens Products and that such FDA approvals appear likely to be
obtained within the extended time period.

During the term of the Supply Agreement, upon reasonable
request by the Acquirer or New Acquirer Wesley-Jessen shall make
available to the Acquirer or New Acquirer dl records kept in the
normal course of businessthat relate to the cost of manufacturing the
Supplied Products.

B. The Divestiture Agreement shall include the following and
Wesdl ey-Jessen shall commit to sati sfy the following:



12 FEDERAL TRADE COMMISSION DECISIONS
Decision and Order 123 F.T.C.

1. Wesley-Jessen shall commence delivery of Supplied Products
to the Acquirer or the New Acquirer within two (2) months from the
date the Commission approves the Acquirer and the Divestiture
Agreement (or the New Acquirer and its Divestiture Agreement), or
such later time as the Acquirer or New Acquirer may require.

2. Wesley-Jessen shall make representationsand warrantiesto the
Acquirer or New Acquirer that the Supplied Products meet FDA
approved specifications therefor and are not adulterated or
mi sbranded within the meaning of the Food, Drugand Cosmetic Act,
21 U.S.C. 321, et seg. Wesley-Jessen shall agreeto indemnify, defend
and hold the Acquirer or New Acquirer harmless from any and all
suits, claims, actions, demands, liabilities, expenses or losses alleged
to result from the failure of the Supplied Products supplied by
Wesley-Jessen to meet FDA specifications. This obligation may be
contingent upon the Acquirer or the New Acquirer giving Wed ey-
Jessen prompt, adequatenotice of such claim, cooperating fully inthe
defense of such claim, and permitting Wesley-Jessen to assume the
sole control of all phases of the defense and/or settlement of such
claim, including the selection of counsel. This obligation shall not
require Wesley-Jessen to be liable for any negligent act or omission
of the Acquirer or New Acquirer or for any representations and
warranties, express or implied, made by the Acquirer or New
Acquirer that exceed the representations and warranties made by
Wesley-Jessen to the Acquirer or New Acquirer, as applicable.

3. The Divestiture Agreement shall requirethe Acquirer or New
Acquirer to submit to the Commission with the divestiture
application, acertification attesting to the good faith intention of the
Acquirer or New Acquirer, and including an actual plan by the
Acquirer or New Acquirer, to obtain in an expeditious manner all
necessary FDA approvals to manufacture PBH's Opaque Lens
Products for saleinthe United States.

4. The Divestiture Agreement shall requirethe Acquirer or New
Acquirer to submit to the trustee appointed pursuant to paragraph V.
of thisorder periodic verified written reports setting forth in detail the
efforts of the Acquirer or New Acquirer to sell in the United States
PBH's Opague Lens Products supplied by Wesley-Jessen and to
obtain al FDA approvals necessary to manufacture its own PBH's
Opague Lens Products for sale in the United States. The Divestiture
Agreement shall require such reports to be submitted 60 days from
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the date the Divestiture Agreement is approved by the Commission
and every 90 days thereafter until al necessary FDA approvals are
obtained by the Acquirer or New Acquirer to manufacture PBH's
Opague Lens Products for sale in the United States. The Divestiture
Agreement shall also require the Acquirer or New Acquirer to report
to the Commission and thetrustee a least thirty (30) days prior to its
ceasing the manufacture or sale of PBH's Opague Lens Products in
the United States for any time period exceeding sixty (60) days or
abandoning its efforts to obtain all necessary FDA approvds to
manufacture its own PBH's Opague Lens Products for sale in the
United States.

C. TheDivestiture Agreement shall providethat the Commission
may terminate the Divestiture Agreement if the Acquirer or New
Acquirer: (1) ceases for sixty (60) days or more the sale of PBH's
OpagueL ensProductsprior to obtaining all necessary FDA approvas
to manufacture PBH's Opaque Lens Products for sale in the United
States; (2) abandonsitseffortsto obtain dl necessary FDA approvals
to manufacture PBH's Opaque Lens Products for sale in the United
States; or (3) fails to obtain all necessary FDA approvals to
manufacture PBH's Opague Lens Products for sale in the United
States within eighteen (18) months from the date the Commission
approves a Divestiture Agreement with the Acquirer or New
Acquirer; provided, however, that the eighteen (18) month period
may be extended for aperiod not to exceed twenty-four (24) months
if the Commission determinesthat the Acquirer or the New Acquirer
made good faith efforts to obtain al necessary FDA approvals for
manufacturing PBH's Opaque Lens Products for sale in the United
States and that such FDA approvals appear likely to be obtained
within the extended time period.

D. Whiletheobligationsimposed by paragraphs Il and 111 of this
order are in effect, respondent shall take such actions as are
necessary: (1) to maintain all necessary FDA approvals to research,
develop, manufacture, offer for sale, useand sell PBH's Opague Lens
Products in the United States; (2) to maintain the viability and
marketability of PBH's Opaque Lens Business aswell as all tangible
assets, including manufacturing facilities needed to contract
manufacture the Supplied Products;, and (3) to prevent the
destruction, removal, wasting, deterioration or impairment of any of
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PBH's Opague Lens Business or tangible assets including
manufacturing facilities needed to contract manufacture and sell
PBH's Opague Lens Products except for ordinary wear and tear.

E. Respondent shall not provide, disclose or otherwise make
available to any department/division of regpondent other than the
legal and accounting departments any Information Redating to
Licensing of Patents.

F. Respondent shall useany Information Reating to Licensing of
Patents obtained by respondent only in respondent's capacity as a
licensor of certain patents in order to collect royalties, pursuant to
paragraph 1l of this order.

V.
It isfurther ordered, That:

A. Within three (3) months of the date this Agreement is signed,
or any time thereafter, the Commission may appoint a trustee to
monitor that Wedey-Jessen and the Acquirer or New Acquirer
expeditiously perform their respective responsibilities asrequired by
this order, the Divestiture Agreement, and the Supply Agreement
approved by the Commission. Wesley-Jessen shall consent to the
following termsand conditionsregarding thetrustees powers, duties,
authorities, and responsibilities:

(1) TheCommission shall select thetrustee, subject to the consent
of Wesley-Jessen, which consent shall not be unreasonably withheld.
If Wesley-Jessen has not opposed, in writing, including the reasons
for opposing, the selection of any proposed trustee within ten (10)
days after notice by the staff of the Commission to Wesley-Jessen of
the identity of any proposed trustee, Wesley-Jessen shall be deemed
to have consented to the selection of the proposed trustee.

(2) The trustee shall have the power and authority to monitor
respondent's compliance with the terms of this order and the
compliance of the respondent with the terms of the Divestiture
Agreement and the Supply Agreement. If directed by the Commission
to divest PBH's Opaque Lens Business pursuant to paragraph V of
thisorder, the Trustee shall also have the power and the authority as
described in paragraph V to divest those assets.
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(3) Withinten (10) daysafter gppointment of thetrustee, Wed ey-
Jessen shall execute a trust agreement that, subject to the prior
approval of the Commission, confers on the trustee al the rights and
powers necessary to permit the trustee to monitor respondent's
compliance with the terms of this order and with the Divestiture
Agreement and the Supply Agreement with the Acquirer or New
Acquirer and to monitor the compliance of the Acquirer or New
Acquirer under the Divestiture Agreement and the Supply Agreement.
Further, the trust agreement shall confer on the trustee dl the rights
and powers necessary for the trustee to divest PBH's Opaque Lens
Bus ness pursuant to paragraphs Il and V of this order, if necessary.

(4) The trustee shall serve until such time as the Acquirer or the
New Acquirer has received al necessary FDA approvals to
manufacture PBH's Opaque Lens Products for sale in the United
States.

(5) The trustee shall have full and complete access to the
personnd, books, records, documents, facilities and technical
information relating to the research, development, manufacture,
importation, distribution and sa e of PBH's Opaque L ens Products, or
to any other relevant information, as the trustee may reasonably
request, including but not limited to all documents and records kept
in the norma course of business that relate to the cost of
manufacturing PBH's Opaque Lens Products. Respondent shall
cooperatewith any reasonabl e request of thetrustee. Respondent shal |
take no action to interfere with or impede the trustee's ability to
monitor respondent's compliance with paragraphs | and 111 of this
order and the Divestiture Agreement and Supply Agreement with the
Acquirer or the New Acquirer.

(6) Thetrustee shall serve, without bond or other security, at the
cost and expense of Wesley-Jessen, on such reasonable and
customary termsand conditionsasthe Commission may set. Thetrust
agreement shall providethat, if the Commission directsthetrusteeto
divest PBH's Opague L ens Business, the trustee's compensation shall
be based at least in significant part on a commission arrangement
contingent on the trustee's divesting PBH's Opague Lens Business.
Thetrustee shall have authority to employ, at the cost and expense of
Wesley-Jessen, such consultants, accountants, attorneys and other
representativesand assi stants as arereasonably necessary to carry out
the trustee's duties and responsibilities. The trustee shall account for



16 FEDERAL TRADE COMMISSION DECISIONS
Decision and Order 123 F.T.C.

all expenses incurred, including fees for his or her services, subject
to the approval of the Commission.

(7) Respondent shall indemnify the trustee and hold the trustee
harmless againg any |losses, claims, damages, liabilities or expenses
arising out of, or in connection with, the performance of thetrustee's
duties, including all reasonable fees of counsel and other expenses
incurred in connection with the preparations for, or defense of any
claim whether or not resulting in any liability, except to the extent
that such liabilities, losses, damages, claims, or expenses result from
the misfeasance, gross negligence, willful or wanton acts, or bad faith
by the trustee.

(8) If thetrustee ceasesto act or failsto act diligently, asubstitute
trustee shall be appointed in the same manner as provided in
paragraph IV of this order.

(9) The Commission may onitsown initiative or at therequest of
the trustee issue such additional orders or directions as may be
necessary or appropriate to assure compliance with the requirements
of paragraph Il of this order and the Divestiture Agreement and
Supply Agreement with the Acquirer or the New Acquirer.

(10) Thetrustee shall report in writing to the Commission every
three months concerning compliance by the respondent and the
Acquirer or the New Acquirer with the provisons of paragraphs Il
and |1l of this order and the efforts of the Acquirer or the New
Acquirer to receive all necessary FDA approvals to manufacture
Opaqgue Contact Lenses for sale in the United States.

B. Respondent shall comply with all reasonable directives of the
trustee regarding respondent's obligation to cooperate with the
trustee's effortsto monitor the compliance of the respondent and the
Acquirer or New Acquirer withthisorder, the Divestiture Agreement,
and the Supply Agreement.

C. If the Commission terminates the Divestiture Agreement
pursuant to paragraph I11.C of thisorder, the Commission may direct
the trustee to seek aNew Acquirer, as provided for in paragraph V of
this order.

V.

It isfurther ordered, That:
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A. If Wedey-Jessen has not divested PBH's Opaque Lens
Business as required by paragraph II.A of this order, or if the
Commission terminates the Divestiture Agreement pursuant to
paragraph 111.C of thisorder, the Commission may direct the trustee
appointed pursuant to paragraph IV of this order to divest PBH's
Opague Lens Business. In the event that the Commission or the
Attorney General brings an action pursuant to Section 5(I) of the
Federal Trade Commission Act, 15 U.S.C. 45(l), or any other statute
enforced by the Commisson, Wesley-Jessen shall consent to the
appointment of atrustee in such action. Neither the appointment of
atrustee nor a decision not to appoint atrustee under this paragraph
shall preclude the Commission or the Attorney General from seeking
civil penalties or any other relief available to it, including a court-
appointed trustee, pursuant to Section 5(I) of the Federal Trade
Commission Act, or any other statute enforced by the Commission,
for any failure by the respondent to comply with this order.

B. If thetrusteeisdirected by the Commission or acourt pursuant
to paragraph V.A of this order to divest PBH's Opague Lens
Business, respondent shall consent to the following terms and
conditions regarding the trustee's powers, duties, authority, and
responsibilities:

(1) Subject to the prior approvd of the Commission, the trustee
shall have the exclusive power and authority to divest PBH's Opague
LensBusiness.

(2) The trustee shall have twelve (12) months from the date the
Commission directs the trustee to divest PBH's Opaque Lens
Business to accomplish the divestiture of PBH's Opague Lens
Business, which divestiture shall be subject to the prior approval of
the Commission. If, however, at the end of this twelve (12) month
period, the trustee has submitted a divestiture candidate or believes
that divestiture can be achieved within a reasonable time, the
divestiture period may be extended by the Commission, or, in the
caseof acourt-appointedtrustee, by thecourt; provided, however, the
Commission may extend the twelve (12) month period only two (2)
times.

(3) The trustee shall have full and complete access to the
personnd, documents, books, records and facilitiesrelated to PBH's
Opague Lens Business and to any other relevant information, as the
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trustee may request. Respondent shall develop such financial or other
information as the trustee may request and shall cooperate with the
trustee. Respondent shall take no action to interfere with or impede
the trustee's accomplishment of the divediture. Any delays in
divestiture caused by respondent shall extend thetime to accomplish
the divestiture under this paragraph in an amount equal to the delay,
asdetermined by theCommission or, for acourt-appointed trustee, by
the court.

(4) The trustee shall use his or her best efforts to negotiate the
most favorable price and terms available in each contract that is
submitted to the Commission, subject to respondent's absolute and
unconditional obligation to divest aa no minimum price. The
divestiture shall be made pursuant to a Divestiture Agreement
approved by the Commission and toaNew Acquirer approved by the
Commission; provided, however, if the trustee receives bona fide
offersfrom more than one entity, and if the Commission determines
to approve more than one such entity, the trustee shall divest to the
entity selected by respondent from among those approved by the
Commission.

(5) Thetrustee shall serve, without bond or other security, a the
cost and expense of respondent, on such reasonable and customary
terms and conditions as the Commission or a court may set. The
trustee shall have the authority to employ, at the cost and expense of
respondent, such consultants, accountants, attorneys, investment
bankers, business brokers, appraisers, and other representatives and
assistants as are necessary to carry out the trustee's duties and
responsibilities. Thetrustee shall account for all moniesderivedfrom
the divestiture and all expenses incurred. After approval by the
Commission and, in the case of a court-appointed trustee, by the
court, of the account of the trustee, including fees for his or her
services, al remaining monies shall be paid at the direction of the
respondent, and the trustee's power to divest PBH's Opaque Lens
Business pursuant to this paragraph shall be terminated.

(6) Respondent shall indemnify the trustee and hold the trustee
harmlessagaing any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance of the trustee's
duties, including al reasonable fees of counsd and other expenses
incurred in connection with the preparation for, or defense of any
claim, whether or not resulting in any liability, except to the extent
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that such liabilities, losses, damages, claims, or expensesresult from
misfeasance, gross negligence, willful or wanton acts, or bad faith by
the trustee.

(7) If thetrustee ceasesto act or fail sto act diligently, asubstitute
trustee shall be appointed in the same manner as provided in
paragraph IV.A of thisorder.

(8) The Commisson or, in the case of a court-appointed trustee,
the court, may on its own initiative or at the request of the trustee
issue such additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this order.

(9) Thetrustee shall have no obligation or authority to operate or
maintain PBH's Opague Lens Business.

(10) The trustee shall report in writing to respondent and the
Commission every sixty (60) days concerning thetrustee's efforts to
accomplish the divestiture.

VI.

Itisfurther ordered, That, for aperiod of ten (10) years after the
date the order becomes final, respondent shall not, without prior
noticetothe Commission, directly or indirectly, through subsidiaries,
partnerships, or otherwise:

A. Acquire more than 5% of any stock, share capital, equity, or
other interest in any concern, corporate or non-corporate, engaged in
at thetime of such acquisition, or withinthetwo years preceding such
acquisition, the research, development, manufacture, importation,
distribution or sale of opague contact lenses in the United States; or

B. Acquireany assetsat thetime of the proposed acquisition used
for or used in the previoustwo yearsfor (and still suitablefor usefor)
the research, development, manufacture, distribution or sale of
Opague Contact L ensesin the United States. Provided, however, that
this paragraph VI shall not apply to the acquisition of equipment,
machinery, supplies or facilities constructed, manufactured or
developed by or for respondent.

The prior notifications required by this paragraph VI shall be
given on the Notification and Report Form set forth in the Appendix
to Part 803 of Title 16 of the Code of Federal Regulations, as
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amended (hereinafter referred to as "the Notification"), and shall be
prepared and transmitted in accordance with the requirements of that
part, except that no filing fee will be required for any such
notification, notification shall be filed with the Secretary of the
Commission, notification need not be made to the United States
Department of Justice, and notification isrequired only of respondent
and not of any other party to the transaction. Respondent shall
provide the Notification to the Commission at |east thirty (30) days
prior to consummating any such transaction (hereinafter referred to
as the "first waiting period"). If, within the first waiting period,
representatives of the Commission make a written request for
additional information, respondent shall not consummate the
transaction until twenty (20) days after substantialy complying with
such request for additional information. Early termination of the
waiting periods in this paragraph may be requested and, where
appropriate, granted by letter from the Bureau of Competition.
Notwithstanding, prior notification shall not be required by this
paragraph for a transaction for which notification is required to be
made, and has been made, pursuant to Section 7A of the Clayton Act,
15U.S.C. 18a.

VII.

Itisfurther ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in the corporate
structureof respondent such asdissol ution, assignment, saleresulting
in the emergence of a successor corporation, or the creation or
dissolution of subsidiariesor any other changein the corporation that
may affect compliance obligations arising out of this order.

VIII.

It is further ordered, That respondent, for the purpose of
determining and securing compliance with this order, and subject to
any legally recognized privilege, upon written request and onfive (5)
days notice to respondent, shall permit any duly authorized
representative(s) of the Commission:
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A. Access, during office hours and in the presence of counsd, to
inspect and copy all books, ledgers, accounts, correspondence,
memoranda and other records and documents in the possession or
under the control of respondent relating to any matters contained in
this order; and

B. Upon five (5) days notice to respondent, and without restraint
or interference from respondent, to interview respondent's officers,
directors, or employees, who may have counsel present, regarding
such matters.
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IX.

Itisfurther ordered, That thisorder shall terminate on January 3,
2017.

APPENDIX A
Issue or
Patent No. Title Inventor Country Grant Date
5,034,166 Method of Rawlings, u.s. July 23, 1991
Molding a et. al.
Colored
Contact Lens
5,116,112 Colored Lens Rawlings u.s. May 26, 1992
and Method of
Manufacture
5,120,121 Colored Lens Rawlings, u.s. June 9, 1992
et. al.
5,158,718 Contact Lens Thakrar et. al. U.S. October 27, 1992
Casting
(corona mold treatment)
5,160,463 M ethod of Evanset. al. u.s. November 3, 1992
Manufacturing
Contact Lens
5,302,978 Contact Lens Evans, et. al. U.S. April 12, 1994
(limbal ring)
Application Novel Colored Rawlings, u.s. April 26, 1993
08/053,504 lensand method et. al. filing date.
of manufacture Earliest effective
filing date
July 21, 1988
Application Colored Contact Thakrar, u.s. October 26, 1993,
08/143,373 Lensand et.al. filing date. Earliest
M ethod effective date,

for Making Same February 16, 1989
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APPENDIX B
| ssue or
Patent No. Title Inventor Country Grant Date
4,955,580 ContactLens Sedenet. al. U.S. September 11, 1990
Mold (no lip
molding)
5,036,971 Molding Sedenet. al. u.s. August 6,
1991
Contact
Lenses (no
lip molding)
5,114,629 Processfor Morland, u.s. May 19, 1992
Casting et. al.
Lenses (lens
casting)
4,944,899 Process and Morland, u.s. July 31, 1990
Apparatus for et. al.
Casting

Lenses (lens
casting)
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INTHEMATTER OF

FILTRATION MANUFACTURING, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TOALLEGED VIOLATION OF
SEC.50F THE FEDERAL TRADE COMMISSION ACT

Docket C-3702. Complaint, Jan. 6, 1997--Decision, Jan. 6, 1997

This consent order prohibits, among other things, an Alabama-based corporation
and three of its officers from making any representation regarding the
performance, health or other benefits, or efficacy of air cleaning products, and
from using the name "Allergy 2000" or any other trade names that represents
that such products will relieve allergy symptoms, unless the respondents
possess competent and reliable scientific evidence to substantiate such
representations.

Appearances

For the Commission: Brinley H. Williams and Michael Milgrom.
For the respondents: Thomas Coallins, Jr., Cleveland, OH.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Filtration Manufacturing, Inc., a corporation, and Gary L. Savell,
Horace R. Allen, and Brandon R. Clausen, individually and as
officers of said corporation ("respondents'), have violated the
provisions of the Federal Trade Commission Act, and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest, alleges:

PARAGRAPH 1. Respondent Filtration Manufacturing, Inc., is
an Alabama corporation with its principal office or place of business
at 1110 Montlimar Place, Suite 290, Mobile, Alabama.

Respondent Gary L. Savell is the President, Chief Executive
Officer, and an owner and director of the corporate respondent. His
principal office or place of busness is the same as that of the
corporae respondent. Individually or in concert with others, he
formulates, directs, and controls the acts and practices of the
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corporate respondent, including the acts and practices alleged in this
complaint.

Respondent Horace R. Allen is the Secretary, Treasurer, and an
owner and director of the corporate respondent. His principal office
or place of business is the same as that of the corporate respondent.
Individually or in concert with others, he formulates, directs, and
controlsthe acts and practices of the corporate respondent, including
the acts and practices alleged in this complant.

Respondent Brandon R. Clausen is the Vice President, and an
owner and director of the corporate respondent. His principal office
or place of businessis the same as that of the corporate respondent.
Individually or in concert with others, he formulates, directs, and
controlsthe acts and practices of the corporate respondent, including
the acts and practices alleged in this complant.

PAR. 2. Respondents have manufactured, labeled, advertised,
promoted, offered for sale, sold, and distributed the "Allergy 2000"
air filters.

PAR. 3. The acts and practices of respondents dleged in this
complaint have been in or afecting commerce as "commerce” is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondents have disseminated or have caused to be
disseminated advertisements and promotional materials for the
Allergy 2000 air filters, including but not necessarily limited to the
attached Exhibits A through G. These advertisements contain the
following statements and depictions:

1. Prescribe the ultimate in care for your patient's indoor air today!
* k% %

Clearly improving the quality of air your patients breathe can be an important
step to improving their overall health.

How? By prescribing the Allergy 2000 air conditioning filter. Thissuper high
efficiency four-stage electrostatic air filter with advanced state-of-the-art materials
and a computerized design to provide the perfect mixture of air filtration and air
flow.

Studies by independent Iabs have confirmed that the Allergy 2000 gathers an
exceptionally wide range of indoor contaminants, including microscopic germ-
carrying particles of 5 microns or less. By contrast, most commercially purchased
fiberglass filters are only 7% efficient in stopping dirt, dust, pollen, etc. passing
through it, according to ASHRAE.

The extremely low resistance of the Allergy 2000 means less strain on the air
conditioning unit, which means higher efficiency and energy savings-so it can
literally pay for itself! (Exhibit A.)
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2. Isn't it time you stopped leaving your family's health up in the air?

Introducing the amazing Allergy 2000. T he last air conditioning filter you'll
ever buy.

* k% %

Superior arrestance capability, 83% average with 85% peak. Superior loading
capacity, 150 grams holding capacity.

* * %

The ultimate care for your air!

The Allergy 2000 represents the absolute state-of-the-art in air conditioning
filter technology, providing the perfect mixture of air filtration and air flow.
Scientific studies have shown that it gathers an exceptionally wide range of indoor
contaminants, including microscopic germ-carrying particles. In fact, the
ALLERGY 2000 can be paid for by some health insurance when prescribed by a
doctor! Considering al the contaminants floating around in the air, installing an
ALLERGY 2000 may be the best thing you will ever do for the health of you and
your family. (Exhibit B.)

3. Traps allergy causing contaminants: Dust, Pollen, Mold Spores, Pet Dander
& Smoke.

* k%

Traps more particles while maintaining greater air flow.
* * %
For acleaner, healthier indoor environment! (Exhibit C.)
4. The Ultimate Care for your indoor air!
* k% %

Among the lowest initial resistance in the industry, .13, meaning less strain on

the unit, higher efficiency and energy savings.
* k% %

Y our indoor pollution solution! (Exhibit D.)

5. Thecold and flu season, traditionally only associated withthe winter months
(when people are forced to stay indoors), has gradually expanded to almost year-
round. Why? One key factor may well be that buildings are now much moretightly
sealed and energy efficient. They just don't "breathe" like they used to, and the air
in them is more polluted than ever.

What can you do to help? Plenty. You can treat these illnesses before they
become illnesses. You can treat the cause instead of the effects. Y ou can treat the
air.

How? By prescribingtheAllergy 2000 air filter for your patients suffering from
sinus or respiratory ailments. The Allergy 2000's unique design and construction
removes many allergy and disease-causing contaminants from theair beforethey're
inhaled. The result—a cleaner, healthier indoor environment. (Exhibit E.)

6. Constructed of durable space-age materials, ALLERGY 2000's unique
design usesstatic electricity to attract and hold indoor pollutants and germ-carrying
particles of 5 microns or less.

* * %

Superior arrestance capabilities, 85% peak.

Superior loading capacity, 150 grams psi. (Exhibit F.)

7.DID YOU KNOW . ..
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- That common house dust is more dangerous than outside dust?
(Environmental Protection Agency.)

-- That indoor air isfound to be up to 70 times more polluted than outdoor air?

-- That 50% of al illnesses are either caused or aggravated by polluted indoor
air? (American College of Allergists.) (Exhibit G.)

PAR. 5. Through theuse of thetrade name, Allergy 2000, and the
statements and depictions contained in the advertisements and
promotional materialsreferred toin paragraph four, including but not
necessarily limited to the advertisements and promotional materials
attached as Exhibits A through G, respondents have represented,
directly or by implication, that:

A. Use of the Allergy 2000 filter will substantially reduce the
incidence of allergies caused by indoor alergens under household
living conditions.

B. Use of the Allergy 2000 filter will substantialy reduce the
amount of disease-causing germs in the air people breathe under
household living conditions.

C. Use of the Allergy 2000 filter will substantially reduce the
incidence of disease caused by germsin theair people breathe under
household living conditions.

D. Peopleliving in homesusing the Allergy 2000 air filter will be
healthier and have fewer illnesses than they would if aconventional
filter were used.

E. The Allergy 2000 air filter removes substantialy al of the
airborne contaminants, incduding dlergens, from the air people
breathe under household living conditions.

F. Replacement of conventional air filters with the Allergy 2000
will result in lower utility bills for households.

PAR. 6. Through the use of the statements and depictions
contained inthe adverti sementsand promotional materialsreferredto
in paragraph four, including but not necessarily limited to the
advertisements and promotional materials atached as Exhibits A
through G, respondents have represented, directly or by implication,
that at the time they made the representations set forth in paragraph
five, respondents possessed and relied upon a reasonable basis that
substantiated such representations.

PAR. 7. In truth and in fact, at the time they made the
representations set forth in paragraph five, respondents did not
possess and rely upon a reasonable basis tha substantiated such
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representations. Therefore, the representation set forth in paragraph
six was, and is, false and mideading.

PAR. 8. The acts and practices of respondents as aleged in this
complaint constitute unfair or deceptive acts or practices and the
making of falseadvertisementsinor affecting commercein violation
of Section 5(a) of the Federal Trade Commission Act.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain actsand practicesof respondents, Filtration Manuf acturing,
Inc., Gary L. Savell, Horace R. Allen and Brandon R. Clausen, and
the respondents having been furnished thereafter with a copy of a
draft of the complaint which the Cleveland Regional Office proposed
to present to the Commission for its consideration and which, if
issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act; and

Therespondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by therespondentsof all thejurisdictional factsset forth
inthe aforesaid draft of complaint, astatement that the signing of said
agreement isfor settlement purposes only and does not constitute an
admission by respondentsthat thelaw has been violated asalleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
haveviolated the said Act, and that complaint should issue stating its
chargesin that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
finding and enters the following order:

1. Respondent Filtration Manufacturing, Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Alabama with its office and principal place of
business at 1110 Montlimar Place, Suite 290, Mobile, Alabama

Respondent Gary L. Savell is the President, Chief Executive
Officer, and an owner and director of the corporate respondent. He
formulates, directsand control sthe policies, actsand practicesof said
corporation, and his address is the same as that of said corporation.

Respondent Horace R. Allen is the Secretary, Treasurer, and an
owner and director of the corporate respondent. He formulates,
directs and controls the policies, acts and practices of said
corporation, and his address is the same as that of said corporation.
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Respondent Brandon R. Clausen is the Vice President, and an
owner and director of the corporate respondent. He formulates,
directs and controls the policies, acts and practices of said
corporation, and his address is the same as that of said corporation.

2. The Commission has jurisdiction of the subject matter of this
proceeding and of therespondents, and the proceedingisinthe public
interest.

DEFINITIONS
For the purposes of this order, the following definitions apply:

1. The term "air cleaning product” or "product” means any
device, equipment or appliance designed or advertised to remove,
treat or reduce the level of any contaminant(s) in the air.

2. The term "contaminant(s)" refers to one or more of the
following: fungal (mold) spores, pollen, lint, tobacco smoke,
household dust, animal dander or any other gaseous or particulate
matter found in indoor air.

ORDER
l.

It is ordered, That respondents Filtration Manufacturing Inc., a
corporation, its successors and assigns, and its officers, and Gary L.
Savell, individually and as an officer of said corporation, Horace R.
Allen, individually and as an officer of said corporation, and Brandon
R. Clausen, individually and as an officer of said corporation, and
respondents agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the manuf acturi ng, labeling, advertising, promotion,
offering for sale, sale or distribution of the Allergy 2000 or any other
air cleaning product in or affecting commerce, as "commerce" is
definedinthe Federal TradeCommission Act, doforthwith ceaseand
desist from:

A. Making any representation, in any manner, directly or by
implication, regarding the performance, headth or other benefits, or
efficacy of such product, unless, at the time of making such
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representation, respondents possess and rely upon competent and
reliable evidence which, when appropriate, must be competent and
reliable scientific evidence that substantiates such representation.

B. Making any representation, directly or by implication, that any
air cleaning product will perform under any set of conditions,
including household living conditions, unless at the time of making
the representation(s) respondents possess and rely upon competent
and reliable scientific evidence that substantiates such
representation(s) either by being related to those conditions or by
having been extrapolated to those conditions by generally accepted
procedures.

For purposes of this order, "competent and reliable scientific
evidence' shall mean tests, analyses, research, studies, or other
evidence based on the expertise of professionalsin therelevant area,
that have been conducted and evaluated in an objective manner by
personsqualified to do so, using procedures generally accepted inthe
professon to yield accurate and reliable results.

Itisfurther ordered, That respondents Filtration Manufacturing,
Inc., a corporation, its successors and assigns, and its officers, and
Gary L. Savell, individually and as an officer of said corporation,
Horace R. Allen, individually and as an officer of said corporation,
and Brandon R. Clausen, individualy and as an officer of said
corporation, and respondents’ agents, representatives and empl oyees,
directly or through any partnership, corporation, subsidiary, division
or other device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale or distribution of the
Allergy 2000 air cleaning product or any substantially similar product
in or affecting commerce, as "commerce” is defined in the Federal
Trade Commission Act, do forthwith ceaseand desist from using the
name"Allergy 2000" or any other trade namethat represents, directly
or by implication, that such product will relieve allergy symptoms
unless, at the time of making the representation, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates such representation.
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Itisfurther ordered, That, for five (5) years after thelast date of
dissemination of any representation covered by this order,
respondents, or their successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

A. All materials that were relied upon in disseminating such
representation; and

B. All tests, reports, studies, surveys, demonstrations, or other
evidenceintheir possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including complaintsfrom consumers, and complaints
or inquiries from governmental organizations.

V.

It isfurther ordered, That respondent Filtration Manufacturing,
Inc., its successors and assigns, shall:

A. Within thirty (30) days after the date of service of this order,
provideacopy of thisorder to each of respondent’s current principals,
officers, directors, and managers, and to all personnel, agents, and
representativeshaving sales, advertising, or policy responsibility with
respect to the subject matter of this order; and

B. For aperiod of ten (10) years from the date of service of this
order, provide acopy of thisorder to each of respondent's principals,
officers, directors, and managers, and to all personnel, agents, and
representativeshaving sales, advertising, or policy responsibility with
respect to the subject matter of this order within three (3) days after
the person assumes his or her position.

V.

Itisfurther ordered, That respondents Gary L. Savell, HoraceR.
Allen and Brandon R. Clausen shall, for a period of ten (10) years
from the date of service of this order, notify the Commission within
thirty (30) days of the discontinuance of their present business or
employment and of their affiliation with any new business or
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employment involving the manufacturing, labeling, advertising,
marketing, promotion, offering for sale, sale or distribution of any air
filter or substantially similar device. Each notice of affiliation with
any new business or employment shall include respondent's new
business address and tel ephone number, current home address, and a
statement describing the nature of the business or employmentand his
duties and responghilities.

VI.

It is further ordered, That respondents shall notify the
Commission at least thirty (30) days prior to any proposed changein
the corporae respondent, such as dissolution, assgnment, or sale
resulting in the emergence of asuccessor corporation, the creation or
dissolution of subsidiaries, or any other change in the corporation
which may affect compliance obligations arising under this order.

VII.

It is further ordered, That respondents shall, within sixty (60)
days after service of this order, and at such other times as the
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which they
have complied with this order.

VIII.

This order will terminate on January 6, 2017, or twenty years
from the most recent date that the United States or the Federal Trade
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the order,
whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:

A. Any paragraph in thisorder that terminatesin less than twenty
years;

B. Thisorder's application to any respondent that is not named as
adefendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.
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Provided further, that if such complaintisdismissed or afederal court
rules that the respondent did not violate any provision of the order,
and thedismissal or ruling iseither not appeal ed or upheld on appeal,
then the order will terminate according to this paragraph as though
the complaint wasnever filed, except that the order will not terminate
between the date such complaint isfiled and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.
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INTHEMATTER OF

AAF-McQUAY, INC.

CONSENT ORDER, ETC., IN REGARD TOALLEGED VIOLATION OF
SEC.50F THE FEDERAL TRADE COMMISSION ACT

Docket C-3703. Complaint, Jan. 6, 1997--Decision, Jan. 6, 1997

This consent order prohibits, among other things, a Kentucky-based manufacturer
of residential air filters from making any representation regarding the
performance, health or other benefits, or efficacy of air cleaning products,
unless the respondent possesses competent and reliable scientific evidence to
substantiate such representations.

Appearances

For the Commission: Brinley H. Williamsand Michael Milgrom.
For the respondent: Dennis J. Reinhold, Louisville, KY.

COMPLAINT

The Federal Trade Commission, having reason to believe that
AAF-McQuay, Inc.,, d/b/a AAF International, a corporation,
("respondent”) has violated the provisions of the Federal Trade
Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
aleges.

PARAGRAPH 1. Respondent AAF-McQuay, Inc., d/b/a AAF
Internationd, is a Delaware corporation with its principal office or
place of businessat 215 Central Avenue, Louisville, Kentucky.

PAR. 2. Respondent has manufactured, labeled, advertised,
promoted, offered for sale, sold, and distributed air filtersfor usein
residences under the brand names ElectroKlean and Dirt Demon.

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce as "commerce” is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements and promotional materials for the
ElectroKleanand Dirt Demon air filters, including but not necessarily
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limited to the attached Exhibits A through E. These advertisements
contain the following statements and depictions:

A. ElectroKlean ELECTROSTATIC Permanent Air Filter Eliminates 95% of

Household Dust, Lint and Pollen
Helps reduce sources of allergy problems by eliminating microscopic airborne
particles, including pet dander. [Depiction of cat and dog]
Stops pollen, molds, dust and lint from recirculating through-out your home.
[Depiction of flowers releasing pollen].
Special filter material is noticeably better than ordinary air filtersin purifying the
air you breathe. [Depiction of cigarette releasing smoke]

* k k% %
Treated with EPA Registered Intersept Antimicrobial Special additive makes
ElectroKlean superior to ordinary filters, helps to significantly improve indoor air
quality. Inhibitsgrowth of odor-causing bacteria, mold, mildew and other organi sms
that can quickly multiply in your heating and cooling system.

* *k k% %
Breathe cleaner air all thetimewith ElectoK lean. Eliminate 95% of household dust,
lint and pollen.

* *k k% %
What is Intersept Antimicrobial ?
The ElectroKlean Air Filter is treated with Intersept Antimicrobial, a special
additive that inhibits the growth and build up of bacteria, mold, mildew and other
organismsinyour heating and cooling system. Thismeans you're breathing cleaner
and healthier air!

* k k% %
I have allergies. Will this filter help?
It should. ElectroKlean removes most of the contaminants that aggravate your
condition. It eliminates 95% of household dirt, lint, animal danders, pollen and
other irritants.

* k k% %
Is thisfilter considered an allergy relief aid?
It can be. Your doctor may actually prescribe a special home air filter to help
eliminate the sources (dust, pollen, etc.) of your allergies. The purchase price of
thisfilter may betax deductible. (Exhibit A)

B. DIRT DEMON

High Efficiency Pleated Air Filter
6 TIMES BETTER THAN STANDARD AIR FILTERS REMOVES 95% OF
HOUSEHOLD DIRT, DUST, POLLEN & LINT HELPS RELIEVE ALLERGY
SYMPTOMS

* k k% %
Stops pollen, molds, dust and lint from recirculating throughout your home.
[Depiction of flowers releasing pollen]

* % % %
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Special filter material and pleated design are noticeably better than ordinary air
filters in purifying the air you breathe. [Depiction of cigarette releasing smoke]
(Exhibit B)

C. ElectroKlean ELECTROSTATIC Permanent Air Filter

-Removes 95% of household dust, dirt, lint and pollen

-Inhibits growth of bacteria, molds and mildews that effect [sic] allergy

sufferers (Exhibit C)

D. DIRT DEMON
HIGH EFFICIENCY PLEATED AIR FILTER
REMOVES 95% OF HOUSEHOLD DIRT, DUST, POLLEN & LINT.
HELPSRELIEVE ALLERGY SYMPTOMS (Exhibit D)

E. DIRT DEMON
High Efficiency Pleat with Intersept Extraordinary pleated design removes up to
95% of lint, dust and pollen passing through the filter. Keeps air throughout the
house cleaner and easier to breathe in any season.

* *k k% %
Intersept Antimicrobial
Air filterscan beasource of microbial contamination. American AirFilter products
treated with Intersept will keep the filter from being a potential incubator of mold,
mildew, fungi and bacteria. Intersept inhibits the growth of these microorganisms
in the filter media, thereby removing it as a potential source of contamination.
* *k k% %

The filter effectively removesairborne dust mite allergens [D epiction of dust mite
(magnified)]
Reduces pollen, molds, mildew, bacteria, fungi, dust and lint [Depiction of pollen
grain (magnified)]
Helps reduce aggravating particles such as pet dander [D epiction of cat]
Special media is more effective in reducing pollutants in the air you breathe.
[Depiction of cigarette smoker exhaling smoke] (Exhibit E)

PAR. 5. Through the use of the statements and depictions
containedin the advertisementsand promotional materidsreferredto
in paragraph four, including but not necessarily limited to the
advertisements and promotional materials atached as Exhibits A
through E, respondent has represented, directly or by implication,
that:

A. Use of the ElectroKlean and Dirt Demon filters will
substantially reduce the incidence of allergies caused by indoor
allergens under household living conditions.

B. TheElectroKleanand Dirt Demon air filtersremove 95 percent
of airborne contaminants from the air that people breathe under
household living conditions.

C. TheDirt Demon traps 95% of thelint, dust and pollen fromthe
household air passing through it.
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D. The Dirt Demon filter is six times as efficient at removing
pollutants as a standard air filter.

E. The addition of Intersept antimicrobial to the ElectroKlean
makes air cleaner and healthier than it would otherwise be under
household living conditions.

F. The addition of Intersept antimicrobial to the ElectroKlean
inhibits the growth of microbes in household heating and cooling
sysems.

G. The addition of Intersept antimicrobial to the Dirt Demon
removesthefilter asapotential sourceof contamination of household
air.

PAR. 6. Through the use of the statements and depictions
contained in the advertisementsand promotional materidsreferredto
in paragraph four, including but not necessarily limited to the
advertisements and promotional materials atached as Exhibits A
through E, respondent hasrepresented, directly or by implication, that
at the time it made the representations set forth in paragraph five,
respondent possessed and relied upon a reasonable basis that
substantiated such representations.

PAR. 7. In truth and in fact, a the time it made the
representationsset forthin paragraph five, respondent did not possess
and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
six was, and is, false and mideading.

PAR. 8. Through the use of the statements and depictions
containedin the advertisementsand promotional materialsreferred to
in paragraph four, including but not necessarily limited to the
advertisementsand promotional material sattached as ExhibitsB, D,
and E, respondent hasrepresented, directly or by implication, that the
Dirt Demon isaHEPA (High Efficiency Particulate Air) filter.

PAR. 9. In truth and in fact the Dirt Demon is not aHEPA filter
according to industry standards. Therefore, the representation set
forth in paragraph eight was, and is, false and misleading.

PAR. 10. The acts and practices of respondent as dleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a)of the Federal Trade
Commission Act.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of respondent, AAF-McQuay, Inc., and
the respondent having been furnished thereafter with acopy of adraft
of the complaint which the Cleveland Regional Office proposed to
present to the Commission for its consideration and which, if issued
by the Commission, would charge respondent with violation of the
Federal Trade Commission Act; and

The respondent, its attorneys, and counsd for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of dl thejurisdictiona factsset forth
inthe aforesaid draft of complaint, astatement that the sgning of said
agreement isfor settlement purposesonly and doesnot constitute an
admission by respondent that thelaw has been violaed as alleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
finding and enters the following order:

1. AAF-McQuay, Inc., d/b/a AAF International, is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place of
busness at 215 Centrd Avenue, Louisville, Kentucky.

2. The Commission has jurisdiction of the subject matter of this
proceeding and of the respondents, and proceeding is in the public
interest.

DEFINITIONS

For the purposes of this order, the following definitions apply:
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1. The term "air cleaning product” or "product” means any
device, equipment or appliance designed or advertised to remove,
treat or reduce the level of any contaminant(s) in the air.

2. The term "contaminant(s)" refers to one or more of the
following: fungal (mold) spores, pollen, lint, tobacco smoke,
household dust, animal dander or any other gaseous or particulate
matter found in indoor air.

ORDER

It is ordered, That respondent AAF-McQuay, Inc., d/b/a AAF
Internationa, a corporation, its successors and assigns, and its
officers, agents, representatives, and employees, directly or through
any corporation, subsidiary, division or other device, in connection
withthemanufacturing, labeling, advertising, promotion, offering for
sale, sale or distribution of any air cleaning product in or affecting
commerce, as "commerce" is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:

A. Making any representation, in any manner, directly or by
implication, regarding the performance, health or other benefits, or
efficacy of such product, unless at the time of making such
representation, respondent possesses and relies upon competent and
reliable evidence, which, when appropriate, must be competent and
reliable scientific evidence, that substantiates such representation.

B. Making any representation, directly or by implication, that any
air cleaning product will perform under any set of conditions,
including household living conditions, unless at the time of making
the representati on(s) respondent possesses and reliesupon competent
and reliable scientific evidence that substantiates such
representation(s) either by being related to those conditions or by
having been extrapolated to those conditions by generally accepted
procedures.

For purposes of this order, "competent and reliable scientific
evidence" shall mean tests, analyses, research, studies, or other
evidence based on the expertise of professionalsin therelevant area,
that have been conducted and evaluated in an objective manner by
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personsqualified to do so, using procedures generally accepted inthe
professon to yield accurate and reliable results.

It isfurther ordered, That respondent AAF-McQuay, Inc., d/b/a
AAF International, a corporation, its successors and assigns, and its
officers, agents, representatives and employees, directly or through
any partnership, corporation, subsidiary, division or other device, in
connection with themanufacturing, labeling, advertising, promotion,
offering for sale, sale or distribution of the Dirt Demon, the
ElectroKlean, or any other air filter for insertion into household
central heating and/or cooling systems, in or affecting commerce, as
"commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desst from misrepresenting, directly or by
implication that such filter isa HEPA (High Efficiency Particulate
Air) filter.

Itisfurther ordered, That, for five (5) years after the last date of
dissemination of any representation covered by thisorder, respondent,
or its successors and assigns, shall maintain and upon request make
available to the Federa Trade Commission for inspection and

copying:

A. All materials that were relied upon in disseminating such
representation; and

B. All tests, reports, studies, surveys, demonstrations, or other
evidenceintheir possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including complaintsfrom consumers, and complaints
or inquiries from governmental organizations.

V.

It isfurther ordered, That respondent AAF-McQuay, Inc., d/b/a
AAF International, its successors and assigns, shall:
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A. Within thirty (30) days after the date of service of this order,
provideacopy of thisorder to each of respondent’s current principals,
officers, directors, and managers, and to all personnel, agents, and
representativeshaving sales, advertising, or policy responsibility with
respect to the subject matter of this order; and

B. For aperiod of ten (10) years from the date of service of this
order, provide acopy of thisorder to each of respondent's principals,
officers, directors, and managers, and to all personnel, agents, and
representativeshaving sal es, advertising, or policy responsibility with
respect to the subject matter of thisorder within three (3) days after
the person assumes his or her position.

V.

Itisfurther ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change, such as
dissolution, assignment, or sde resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries, or
any other change in the corporation which may affect compliance
obligations arising under this order.

VI.

Itisfurther ordered, That respondent shal, within sixty (60) days
after service of thisorder, and at such other times asthe Commission
may require, file with the Commission a report, in writing, setting
forthindetail the manner and forminwhichit hascomplied with this
order.

VII.

This order will terminate on January 6, 2017, or twenty years
from the most recent date that the United States or the Federd Trade
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the order,
whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:

A. Any paragraph inthisorder that terminatesin less than twenty
years;
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B. Thisorder's application to any respondent that is not named as
adefendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.

Provided further, that if such complaint isdismissed or afederal court
rules that the respondent did not violate any provision of the order,
and thedismissal or rulingiseither not apped ed or upheld on appeal,
then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate
between the date such complaint isfiled and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.
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INTHEMATTER OF

THE PENN TRAFFIC COMPANY

MODIFYING ORDER IN REGARD TOALLEGED VIOLATION OF
SEC.7OF CLAYTON ACT AND SEC.50F THE
FEDERAL TRADE COMMISSION ACT

Docket C-3577. Consent Order, May 15, 1995--Modifying Order, Jan. 10, 1997

This order reopens a 1995 consent order -- that required the respondent to divest
one supermarket in each of thethree Pennsylvania areas designated -- and this
order modifies the consent order by terminating the respondent'sobligation to
divest one of its two supermarkets in M ount Carmel, Pennsylvania, in part,
because Penn Traffic has demonstrated that new entrants into the Mount
Carmel market has eliminated the need for the divestiture.

ORDER REOPENING AND MODIFYING ORDER

On September 13, 1996, respondent The Penn Traffic Company
("Penn Traffic") filed a Petition of Respondent the Penn Traffic
Company to Reopen and Set Asidethe Provisionsof Paragraph11.A.3
of the Order Entered Herein ("Petition™). In its Petition, Penn Traffic
requeststhat the Commission reopentheorder in Docket No. C-3577
("order") to set aside paragraph 11.A.3 which requires Penn Traffic to
divest either one of two supermarkets it owns in Mt. Carmd,
Pennsylvania. The Petition addresses the remaining one of three
supermarket divestitures required by the order. The Commission
previoudy approved Penn Traffic's application for divestiture of the
other two supermarkets on June 17, 1996.

For thereasonsdiscussed bel ow, the Commission hasdetermined
that Penn Traffic has demonstrated changed conditions of fact
sufficient to require the reopening and modification of the order.

I. THEPETITION

! Penn Traffic completed the sale of the assets of the supermarket in Towanda, Pennsylvania on July
2, 1996 (required pursuant to ¥ II.A.1 of the order), and completed the sale of the supermarket in
Pittston, Pennsylvania on July 5, 1996 (required pursuant to { 11.A.2 of the order).
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InitsPetition,? Penn Traffic requeststhat the Commission modify
the order to eliminate the remaining required divestiture under the
order--i.e. a supermarket divestiture in Mt. Carmel.® Penn Traffic
bases its Petition on changed conditions of fact and public interest
considerations.* The changes of fact dleged by Penn Traffic include
the actual entry into the Mt. Carmel market of a Sav-A-Lot store and
the prospective entry (in March 1997) of a Wal-Mart Supercenter
(featuringalarge supermarket), just outsidethe Mt. Carmel Township
limits. At thetimethe order becamefinal (May 22, 1995), Sav-A-Lot
had not opened itsstoreand Wal-Mart had not announceditsdecision
to build a Supercenter near Mt. Carmel.

In addition to change of fact, Penn Traffic arguesthat itisin the
public interest to grant its Petition, because a further divestiture
would, in effect, force Penn Traffic to exit the local Mt. Carmel
market. Penn Traffic alleges that the above-described changesin the
competitive conditions have contributed to its inability to effect a
divestiture in Mt. Carmel. According to Penn Traffic, these
conditions have eroded the marketability and long-term viability of
itssmaller Mt. Carmel supermarket location for use asasupermarket.
Therefore, Penn Traffic statesthat if requiredto divest in Mt. Carmel,
it will attempt to sell itslarger supermarket and then closethesmaller
supermarket, thereby exiting thelocal Mt. Carmel market.®

II.STANDARD FORREOPENING AND MODIFYINGFINAL ORDERS

Section 5(b) of the Federal Trade Commission Act provides that
the Commission shall reopen an order to consider whether it should
be modified if the respondent "makes a satisfactory showing that
changed conditions of law or fact" sorequire. A satisfactory showing
sufficient to require reopening is made when a request to reopen
identifies significant changes in circumstances and shows that the
changes eliminate the need for the order or make continued
application of it inequitable or harmful to competition. S. Rep. No.
96-500, 96th Cong., 2d Sess. 9 (1979) (significant changesor changes

2 In support of its Petition, Penn Traffic provided the affidavit of Robert G. Coleman, Director of Real
Estate for the Riverside Division of the Penn Traffic Company ("Coleman Affidavit").

3 Order, 111.A3.
4 Penn Traffic does not assert that any change of law requires reopening the order.

° Petition at pp. 11-13. Coleman Affidavit at 1 8-9, 22-24.
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causingunfair disadvantage); Louisi ana-Pacific Corp., Docket No. C-
2956, L etter to John C. Hart (June 5, 1986), at 4 (unpublished) ("Hart
Letter").®

Section 5(b) also provides that the Commission may modify an
order when, although changed circumstances would not require
reopening, the Commission determines that the public interest so
requires. Respondents are therefore invited in petitions to reopen to
show how the public interest warrants the requested modification.’
In such acase, the respondent must demonstrate as athreshold matter
some affirmative need to modify the order.? For example, it may be
in the public interest to modify an order "to relieve any impediment
to effective competition that may result from the order."® Once such
ashowing of need is made, the Commission will balance the reasons
favoring the requested modification against any reasons not to make
the modification.'® The Commission also will consider whether the
particular modification sought isappropriateto remedy theidentified
harm.*

The language of Section 5(b) plainly anticipates that the burden
is on the petitioner to make a "satisfactory showing" of changed
conditions to obtain reopening of the order. The legislative history
also makes clear that the petitioner has the burden of showing, other
than by conclusory statements, why an order should be modified. The
Commission "may properly declineto reopen an order if arequest is
merely conclusory or otherwise fails to set forth specific facts
demonstrating in detail the nature of the changed conditions and the
reasons why these changed conditions require the requested
modification of the order.” S. Rep. No. 96-500, 96th Cong., 1st Sess.
9-10(1979); seealsoRule 2.51(b) (requiring affidavitsin support of
petitions to reopen and modify). If the Commission determines that
the petitioner has made the necessary showing, the Commission must

6 See also United Statesv. Louisana-Pacific Corp., 967 F.2d 1372, 1376-77 (9th Cir. 1992) ("A
decision to reopen does not necessari ly entail a decisi onto modify the order. Reopening may occur even
where the petition itself does not plead facts requiring modification.").

" Hart Letter at 5; 16 CFR 2.51.

8 Damon Corp., Docket No. C-2916, Leter to Jod E. Hoffman, Esg. (March 29, 1983), at 2
("Damond Letter"), reprinted in [1979-1983 Transfer Binder] Trade Reg. Rep. (CCH) 1 22,207.

° Damon Corp., Docket No. C-2916, 101 FTC 689, 692 (1983).
10 Damon Letter at 2.

= Damon Letter at 4.
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reopen the order to consider whether modification isrequired and, if
s0, the nature and extent of the modification. The Commission isnot
required to reopen the order, however, if the petitioner fails to meet
its burden of making the satisfactory showing required by the statute.
The petitioner'sburdenisnot alight onein view of the publicinterest
in repose and the finality of Commission orders. See Federated
Department Stores, Inc. v. Moitie, 425 U.S. 394 (1981) (strong public
interest considerations support repose and finality).

I11.PENN TRAFFIC HASDEMONSTRATED CHANGED CONDITIONSOF
FACT THAT REQUIRE THE REOPENING AND
MODIFICATION OF THE ORDER

Penn Traffic's Petition demonstrates that new entry into the
relevant market diminates the need for a divestiture pursuant to
paragraph11.A.3 of the order. The Petition does not contain sufficient
information for the Commission to conclude that the Sav-A-Lot isa
"supermarket," asdefined by theorder, andis, thereby, intherelevant
product market.”* However, the Wal-Mart Supercenter will feature a
full-line supermarket of at least 40,000 square-feet™ (larger than
either of Penn Traffic'stwo Mt. Carmel supermarkets)™* and is, thus,
in the relevant product market.™

ThisSupercenter will belocated approximately onemilefromthe
city limits of Mt. Carmel, the geographic market identified in the
complaint,*® and lessthan two milesfrom either of Penn Traffic'stwo
Mt. Carmel supermarkets.’” The Supercenter locationisinarelatively
undeveloped area between Mt. Carmel and Shamokin and is easily
accessble by car from both of these more developed population

12 Although Sav-A-Lat offeas many items sold through supermarkets, Penn Traffic has not
demongrated that the Sav-A-Lat carries all rdevant product categories identified in paragraph I.D of
the order as defining a "supermarket,” e.g. fresh meat, nor that the Sav-A-Lot carries the variety of
brands and sizes within a category that would be found in Penn Traffic's comparable supermarkets.

13 Wal-Mart sources estimate the grocery and grocery-related product area of this Supercenter to be
between 40,000 and 60,000 square feet.

14 Penn Traf fic operates one 29,000 squarefoot supermarket and one 25,000 square foot supermarket
in Mt. Carmel.

B The Supercenter, currently under construction, will have atotal of 186,000 square feet.

16 Paragraph 7(b) of the complaint in this matter identifies the Mount Carmel, Pennsylvaniaareato
include "the Borough of Mount Carmd and the Township of Mount Carmel."

= Prior to the opening of the Supercenter, the nearest supermarkets to Penn Traffic's Mt. Carmel
supermarkets are in Shamokin, Pennsylvania, eight miles east of Mt. Carmel.
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centers. Such a sizable, well-recognized entrant, in this semi-rural
area, where most supermarket shopping is done by car, will draw
customers from a broader geographic region than isidentified inthe
complaint.’® Therefore, unlikethe competitiveconditionsthat existed
when the order became final, supermarket competition will expand
outside the Mt. Carmel Township limits to include the Supercenter.

Further, Penn Traffic has responded to these anticipated
competitive changes by initiating plans to expand (to about 40,000
square feet) and improvethelarger of itsMt. Carmel supermarkets.™
Accordingly, when the Wal-Mart Supercenter opens, it appears
certain that it will be in direct competition with Penn Traffic's
supermarketsin Mt. Carmel.

Given the sales volume that can reasonably be expected to be
generated from the residents of Mt. Carmel,® the additional
competition from alarge competitor, such as Wal-Mart, is sufficient
to remedy the competitive concerns that the order is designed to
address? Therefore, theimminent entry of theWal-Mart Supercenter
constitutes a change of fact that eliminates the need for Penn Traffic
todivest asupermarket in Mt. Carmel and requiresthereopening and
maodification of the order to set aside paragraph 11.A.3 which requires
such adivestiture.

Because the Commission has determined to grant Penn Traffic's
Petition based on change of fact, we do not reach a determination
with respect to Penn Traffic's public interest arguments.

Accordingly, It isordered, That this matter be, and it hereby is,
reopened and that the Commission's order be, and it hereby is,
modified to set aside paragraph 11.A.3, as of the effective date of this
order.

18 In addition, Wal-Mart's general merchandise product selection further increases its potential
drawing power from these areas

19 Coleman Affidavit at 11 27-28.

0 Studies conducted by Penn Traffic estimate the total weekly potential food store sales from Mt.
Carmel, Atlas, and Kulpmont boroughs, and Mt. Carmel Township in Pennsylvania to be $361,000.
Coleman Affidavit at 1 12.

2a Penn Traffic estimates that the Supercenter may succeed in taking approximately $150,000 in
weekly sales, or about 41.5% of the total potential sales (of $361,000) from the Mt. Carmel trade area
identified in the Coleman Affidavit 1 12. Coleman Affidavit 119.
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INTHEMATTER OF

MONTANA ASSOCIATED PHYSICIANS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TOALLEGED VIOLATION OF
SEC.50F THE FEDERAL TRADE COMMISSION ACT

Docket C-3704. Complaint, Jan. 13, 1997--Decision, Jan. 13, 1997

Thisconsent order prohibits, among other things, two M ontana-based organizations
from entering or attempting to enter into any agreement with physicians to:
negotiate or refuse to deal with any third-party payer; determine the terms on
which physicians deal with such payers; or fix the fees charged for any
physician's services. In addition, the consent order prohibits the respondents
from advising physiciansto raise, maintain or adjust the fees charged for their
medical services, or encouraging adherenceto any fee schedule for physician's
services.

Appearances

For the Commission: Robert Leibenluft, Steve Osnowitz and
William Baer.

For therespondents: James Kirkland, Mintz, Levin, Cohn, Ferris,
Glovsky & Popeo, Washington, D.C. and James Sheed, McDermott,
Will & Emery, Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
asamended, and by virtue of the authority vested init by said Act, the
Federal Trade Commission, having reason to believe that the
Montana Associated Physicians, Inc. ("MAPI") and the Billings
Physician Hospital Alliance, Inc. ("BPHA"), hereinafter sometimes
referred to as respondents, have violated and are violating the
provisions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:

PARAGRAPH 1. Respondent MAPI is acorporation organized,
existing, and doing business under and by virtue of the laws of the
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State of Montana, with its office and principal place of business
located at 1242 North 28th Street, Suite 1A, Billings, Montana.

PAR. 2. There are approximately 115 shareholders of MAPI, all
of whom are physicians, and they constitute the membership of
MAPI. MAPI's members provide medical services in over 30
independent physician practices in Billings, Montana. MAPI's
members constitute approximately 43 percent of all physicians in
Billings, Montana, and primarily practice fee-for-service medicine.
An approximately equal number of the other physicians in Billings
are part of a single multispeciaty physician practice. MAPI's
members constitute over 80 percent of all "independent” Billings
physicians, that is, those who are not part of the multispecialty
physician practice or empl oyed by ahospital. A significant portion of
MAPI's activities furthers the pecuniary interests of its members.

PAR. 3. Respondent BPHA is a corporation organized, existing,
and doing business under and by virtue of the laws of the State of
Montana, with its office and principd place of business located at
1233 North 30th Street, Billings, Montana.

PAR. 4. BPHA is a physician-hospital organization, whose
membership consists of Saint Vincent Hospital and Health Center
("Saint Vincent") of Billings, Montana, and a majority of the
physicians on Saint Vincent's active medical staff. Almost all of
MAPI's members are also physcian members of BPHA. BPHA
contractswith third-party payerson behalf of its membersto provide
services to third-party payers subscribers and enrollees. There are
approximately 126 physician members of BPHA, practicing in over
30 independent physician practices, located almost exclusively in
Billings, Montana. Physcian members of BPHA constitute
approximately 45 percent of al physiciansin Billings, Montana, and
over 80 percent of all independent Billings physicians. The single
multispecialty physician practice, referred to in paragraph two, was
acquired by the only other hospital in Billings, and has approximately
the same number of physicians as BPHA. A significant portion of
BPHA's activities furthers the pecuniary interests of its members.

PAR. 5. The general business practices of MAPI, BPHA, and
their members, including those herein alleged, are in or affect
"commerce" as defined in the Federal Trade Commission Act, as
amended, 15 U.S.C. 45.

PAR. 6. Except to the extent that competition has been restrained
as alleged herein, the physician members of MAPI and BPHA have
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been, and are now, in competition anong themselves and with other
providers of physician servicesin Billings, Montana.

PAR. 7. Physicians, including the physician members of MAPI
and BPHA, are often paid directly or indirectly for their services by
third-party payers. Third-party payers such as health insurance
companies, preferred provider organizations ("PPOs"), and health
mai ntenanceorganizations ("HMOs"), reimbursefor, purchase, or pay
for all or part of the health care services provided to their enrollees or
subscribers. Third-party payersgenerally contract with physiciansto
become participating providers in plans such payers offer to
consumers. These contracts establish the terms and conditions of the
relationship between the physician and the third-party payer,
including the fees to be paid the physician for treating subscribers or
enrolleesof the third-party payer. Through such contracts, third-party
payers may obtain capitated payment systems or discounts from
physicians usual fees, and physicians may obtain accessto additional
patients.

PAR. 8. Third-party payers in Billings, Montana, compete with
each other on the basis of price, coverage offered, physician and
hospital quality and availability, and other factors that are important
to consumers. Paymentsto physicians for services rendered to third-
party payer subscribers are alarge component of athird-party payer's
costs, and, therefore, are significant to a third-party payer in
determining the price to charge consumersfor health care coverage.

PAR. 9. Absent agreements among competing physicians on the
terms, including price, on which they will provide services to
subscribers or enrollees in health care plans offered or provided by
third-party payers, competing physiciansdecideindividually whether
to enter into contracts with third-party payers to provide servicesto
subscribers or enrollees, and what prices to charge pursuant to such
contracts.

PAR. 10. In 1986, most of the independent physiciansin Billings
were members of an organization called Ultracare. At thistime, there
were no HMOs or PPOs operaing in Billings. Ultracare concluded
that such plans would soon attempt to contract with physicians in
Billings, and that competitive pressure could force physiciansto deal
with such plans at reduced prices or on other than fee-for-service
terms. Accordingly, in March 1987, physician members of Ultracare
formed MAPI, in substantial part to be a vehicle for its members to
deal collectively with managed care plans. The purpose of engaging
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in collective dealings was to obtain greater bargaining power with
third-party payers by presenting a united front, and thereby to resist
competitive pressures to discount fees and to avoid accepting
reimbursement on other than the traditional fee-for-service basis.

PAR. 11. Beginningin 1986, and continuing to the present, MAPI
and MAPI's predecessor, Ultracare, have acted as a combination of
their members, have combined with at |east some of their members,
and have acted to implement agreements among their members to
restrain competition by, among other things, facilitating, entering
into, andimplementing agreements, expressor implied, todelay entry
of HMOsand PPOsinto Billings, to engagein collectivenegotiations
over terms and conditions of dealing with third-party payers, to have
MAPI members refrain from negotiating directly with third-party
payersor contracting on terms other than those endorsed by MAPI,
and to resist cost containment measures of third-party payers.

PAR. 12. During 1987 and continuing into 1993, MAPI acted to
prevent and delay HMO Montana, an HMO owned and operated by
Blue Cross/Blue Shield of Montana, from successfully contracting
with physicians in Billings. Beginning in 1987, Blue Cross/Blue
Shield of Montana sought to enter into agreements with MAPI's
members to participate in HMO Montana. MAPI, on behalf of its
memberscollectively, negotiated with HM O Montanaconcerning the
terms of physicians contracts with HMO Montana, including price
terms, and rejected all contracts proposed by HMO Montana.
Membersof MAPI told Blue Cross/Blue Shield of Montanathat they
would negotiate with HMO Montana only through MAPI, and no
member of MAPI entered into a contract with HMO Montana.

PAR. 13. Beginning in 1987, MAPI gathered detailed fee
information from individual competing MAPI physicians and their
physician practices, which enabled MAPI to determine for most
physician services the prevailing fees and the maximum
reimbursement a lowed by Blue Cross/Blue Shield of Montana. After
collecting and analyzing this fee information, MAPI advised certain
physicians to raise their fees, and some fees were increased in
accordance with these recommendations.

PAR. 14. Beginning in 1988, MAPI acted to obstruct efforts by
a health plan seeking to establish the first PPO program in Billings.
The health plan entered into a PPO contract with Saint Vincent in
November 1988 and then sought to contract with physicians on the
hospital's medical staff. Somemembersof MAPI indicated to theplan
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that they would follow MAPI's recommendations in regard to
dealings with the plan. MAPI, on behalf of itsmembers coll ectively,
offeredits own proposed physician contract to the plan that provided
for physicians to be paid their usud fees with no discounts,
represented to the plan that this was what MAPI's members would
accept, and objected to any discounts in fees to be paid by MAPI
members. After negotiating with MAPI for ayear without MAPI ever
agreeing to MAPI physicians charging lessthan their usual fees, the
plan contacted individual physicians aout signing a PPO contract.
When the plan sought to collect current fee information from MAPI
members in order to devise a proposed fee schedule to offer to
physicians, MAPI urged its members to submit prices higher than
they were currently charging in order to inflate the fee schedul e. By
June 1990, the plan had contracts with only about 30 percent of
MAPI's members.

PAR. 15. MAPI wasactivelyinvolved intheformation of BPHA,
which was created in 1991 by Saint Vincent and physicians on its
medical staff. A substantial majority of BPHA's physician members
area so membersof MAPI. Through BPHA's Physician Agreements,
MAPI is designated as the agent of dmost al MAPI physician
members of BPHA with respect to their membershipin BPHA. Asa
result, MAPI has the authority to elect and remove physician
members of BPHA's Board of Directors. Until 1993, MAPI's agency
authority extended to the acceptance or rejection of any contract
negotiated by BPHA with any third-party payer.

PAR. 16. The physician members of BPHA, most of whom are
MAPI members, concertedly control BPHA's pricing and other terms
of contractsfor physician services. BPHA's Bylaws designate that its
Contracting Committee shall negotiate the terms and conditions of
contracts for physician services with third-party payers, including
price terms of those contracts, and recommend acceptance or
regjection of said contracts to the members of BPHA. BPHA's
Contracting Committee consists ailmost entirely of physicians and
their employees and agents, including for asignificant period of time
the Executive Director of MAPI. No action of BPHA's Contracting
Committee or BPHA's Board of Directors can be taken without the
support of a majority of physician representatives on each body.
BPHA did not enter into any contract for physician services until
nearly two years after its creation.



MONTANA ASSOCIATED PHYSICIANS, INC., ET AL. 69

62 Decision and Order

PAR. 17. MAPI has combined and is combining with its
physician members, and has acted and is acting to implement an
agreement among them, to restrain competition among physicians,
through an agreement, express or implied, that BPHA would
negotiae the terms and conditions of agreements between BPHA
physician members and others, including the prices to be paid for
their services.

PAR. 18. The physician members of MAPI and the physician
members of BPHA have not integrated their practices in any
economically sgnificant way, nor have they created efficiencies
sufficient to justify their acts or practices described in paragraphsten
through seventeen.

PAR. 19. By engaging in the acts or practices described above,
both MAPI and BPHA have combined or conspired with their
respective physician membersto fix and/or increase thefeesreceived
from third-party payers for the provision of physician services, to
conduct boycotts, or otherwise to restrain competition among
physiciansin Billings, Montana

PAR. 20. The actions of the respondents described in this
complaint have had and have the purpose, tendency, and capacity to
result in the following effects, among others:

A. Restraining competition among physicians in Billings,
Montana;

B. Fixing or increasing the prices that are paid for physician
servicesin Billings, Montana; and

C. Depriving third-party payers, their subscribers, and patients of
the benefits of competition among physiciansin Billings, Montana.

PAR. 21. The combinations or conspiracies and the acts and
practices described above constitute unfair methods of competition
in violation of Section 5 of the Federal Trade Commission Act, 15
U.S.C. 45. The acts and practices, as herein alleged, are continuing
and will continue in the absence of the relief herein requested.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
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copy of a draft of a complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission would charge respondents with
violation of the Federal Trade Commission Act; and

Therespondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of dl of the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitutean admission by respondentsthat the law hasbeen viol ated
as alleged in such complaint, or that the facts as alleged in such
complaint, other than jurisdictional facts, are true, and waivers and
other provisions as required by Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
haveviolated the said Act, and that complaint should issue statingits
chargesin that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent MAPI is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of
Montana, with its office and principa place of business located at
1242 North 28th Street, Suite 1A, Billings, Montana.

2. Respondent BPHA is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of
Montana, with its office and principa place of business located at
1233 North 30th Street, Billings, Montana.

3. The Federal Trade Commission hasjurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
isin the public interest.

ORDER
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It is ordered, That, for purposes of this order, the following
definitions shall apply:

A. "Montana Associated Physicians, Inc.” or "MAPI" means
Montana Associated Physicians, Inc., its subsidiaries, divisions,
committees, and groups and &filiates controlled by MAPI; their
directors, officers, representaives, agents, and employees; and their
successors and assigns.

B."BillingsPhysician Hospital Alliance, Inc.” or "BPHA" means
Billings Physician Hospital Alliance, Inc., itssubsidiaries, divisions,
committees, and groups and affiliates controlled by BPHA; ther
directors, officers, representatives, agents, and employees; and their
successors and assigns.

C."Third-partypayer" meansany person or entity that reimburses
for, purchases, or pays for all or any part of the health care services
provided to any other person, and includes, but is not limited to:
healthinsurance companies; prepaid hospital, medical, or other health
service plans, such as Blue Shield and Blue Cross plans; health
maintenance organizations, preferred provider organizations
government health benefits programs; administrators of self-insured
health benefits programs; and employers or other entities providing
self-insured hedth benefits programs.

D. "Risk-sharing joint venture" means a joint arrangement to
provide health care services in which physicians who would
otherwise be competitors share a substantia risk of loss from ther
participation in the venture.

E. "Fees' means any and all cash or non-cash charges, rates,
prices, benefits, or other compensation received, to be received, or
chargedto apatient or third-party payer for therendering of physician
Services.

Itisfurther ordered, That MAPI, directly or indirectly, or through
any corporate or other device, in connection with the provision of
physician services in or affecting commerce, as "commerce' is
defined in the Federal Trade Commission Act, forthwith shall cease
and desist from entering into, attempting to enter into, organizing,
attempting to organize, implementing, attempting to implement,
continuing, attempting to continue, facilitating, attempting to
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facilitate, ratifying, or attempting to ratify any combination, contract,
agreement, understanding, or conspiracy with or among any
physician(s) to:

A. Negotiate, ded, or refuse to ded with any third-party payer,
employer, hospital, or any other provider of health care services,

B. Determine the terms, conditions, requirements, or any other
aspect of becoming or remaining a participating physician in any
program or plan of any third-party payer; and

C. Fix, raise, stabilize, establish, maintain, adjust, or tamper with
any fee, fee schedule, price, pricing formula, discount, conversion
factor, or other aspect or term of the fees charged or the fees to be
charged for any physician's services.

Provided that nothing in this order shall be construed to prohibit
MAPI from forming, facilitating, or participating inthe formation of
arisk-sharing joint venture, which may deal with athird-party payer
on collectively determined terms, as long as the physicians
participating in the risk-sharing joint venture also remain free to deal
individually with any third-party payer.

Further provided that nothing in this order shall be construed to
prohibit MAPI from forming, facilitating, or participating in the
formation of any other joint venture for which MAPI receives the
prior approval of the Commission.

Itisfurther ordered, That MAPI, directly or indirectly, or through
any corporate or other device, in connection with the provision of
physician services in or affecting commerce, as "commerce' is
defined in the Federal Trade Commission Act, forthwith shall cease
and desig from:

A. Reguesting, proposing, urging, advising, recommending,
advocating, or attempting to persuade in any way any physician or
physician's practicetofix, raise, stabilize, establish, maintain, adjust,
or tamper with any fee, fee schedule, price, pricing formula, discount,
conversion factor, or other aspect or term of the fees charged or the
feesto be charged for any physcian's services;
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B. Creating, formulating, suggesting, encouraging adherence to,
endorsing, or authorizing any list or schedule of fees for physicians
services, including, but not limited to, suggested fees, proposed fees,
fee guidelines, discounts, discounted fees, standard fees, or
recommended fees;

C. Encouraging, advising, pressuring, inducing, or attempting to
induce any person to engage in any action prohibited by this order;
and
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V.

Itisfurther ordered, That BPHA, directly or indirectly, or through
any corporate or other device, in connection with the provision of
physician services in or affecting commerce, as "commerce' is
defined in the Federa Trade Commission Act, forthwith shal cease
and desist from entering into, attempting to enter into, organizing,
attempting to organize, implementing, attempting to implement,
continuing, attempting to continue, fecilitating, attempting to
facilitate, ratifying, or attempting to ratify any combination, contract,
agreement, understanding, or conspiracy with or among any
physician(s) to:

A. Negotiate, ded, or refuseto deal with any third-party payer for
physician services;

B. Determine the terms, conditions, requirements, or any other
aspect of becoming or remaining a participating physician in any
program or plan of any third-party payer; and

C. Fix, raise, stabilize, establish, maintain, adjust, or tamper with
any fee, fee schedule, price, pricing formula, discount, conversion
factor, or other aspect or term of the fees charged or the fees to be
charged for any physician's services.

Provided that nothing in this order shall be construed to prohibit
BPHA from forming, facilitating, or participating inthe formation of
arisk-sharing joint venture, which may deal with athird-party payer
on collectively determined terms, as long as the physicians
participating in the risk-sharing joint venture also remain free to deal
individually with any third-party payer.

Further provided that nothing in this order shdl be congtrued to
prohibit BPHA from forming, facilitating, or participating in the
formation of any other joint venture for which BPHA receives the
prior approval of the Commission.

Further provided that nothing in this order shall be construed to
prohibit BPHA from implementing, attempting to implement,
continuing, or attempting to continue, for the express term thereof,
contractswith third-party payersthat werein effect on September 30,
1994.

Further provided that nothing in this order shall be construed to
prohibit BPHA from continuing to function as a physician-hospital
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organization that is not arisk-sharing or otherwise integrated entity,
aslong as each of the following conditionsis met:

(a) Saint Vincent Hospital and Health Center isthe only hospital
inY ellowstone County, Montana, that participatesin BPHA;

(b) BPHA's role in the contracting process between third-party
payers and physician members of BPHA islimited to:

(i) Soliciting or receiving from an individual physician member
of BPHA, and conveying to athird-party payer, information relating
to fees or other aspects of reimbursement, outcomes data, practice
parameters, utilization patterns, credentials, and qualifications;

(ii) Conveying to aphysician member of BPHA any contract offer
made by a third-party payer;

(iii) Soliciting or receiving from a third-party payer, and
conveying to a physician member of BPHA, clarifications of
proposed contract terms;

(iv) Providing to a physician member of BPHA objective
information about proposed contract terms, including comparisons
with terms offered by other third-party payers,

(v) Conveying to a physician member of BPHA any response
made by athird-party payer toinformation conveyed, or clarifications
sought, by BPHA;

(vi) Conveying, inindividual or aggregate form, to athird-party
payer, the acceptance or rejection by a physician member of BPHA
of any contract offer made by such third-party payer; and

(vii) Attherequest of athird-party payer, providing theindividual
response, information, or views of each physician member of BPHA
concerning any contract offer made by such third-party payer.

(c) Each physician member of BPHA makes an independent,
unilateral decision to accept or reject each contract offer made by a
third-party payer;

(d) BPHA does not: (i) disseminate to any physician another
physician's fees, other aspects of reimbursement, or views or
intentions asto possibleterms of dealing with athird-party payer; (ii)
act as an agent for the collective negotiation or agreement by the
physicianmembersof BPHA; or (iii) encourageor facilitate collusive
behavior among physician members of BPHA; and
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(e) Each physician member of BPHA remains free to deal
individually with any third-party payer.

V.
It isfurther ordered, That MAPI and BPHA shall:

A. Within thirty (30) days after the date on which this order
becomes final, digribute by first-class mail a copy of this order and
the accompanying complaint to each of their members, officers,
directors, managers, and employees;

B. For aperiod of five (5) years after the date this order becomes
final, distribute by first-class mail a copy of this order and the
accompanying complaint to each new MAPI or BPHA member,
officer, director, manager, and employee within thirty (30) days of
their admission, election, appointment, or employment; and

C. For aperiod of five (5) years after the date this order becomes
final, publish annually in an official annual report or newsl etter sent
to all members, acopy of thisorder and the accompanying complaint
with such prominencetherein asisgiventoregularly featured articles.

VI.

It is furthered ordered, That MAPI and BPHA shall each file a
verified written report within sixty (60) days after the date this order
becomes final, annually thereafter for five (5) years on the
anniversary of the date this order became final, and at such other
times as the Commission or its staff may by written notice require,
setting forth in detail the manner and form in which they have
complied and are complying with the order.

VII.
It isfurther ordered, That MAPI and BPHA shall:
A. Notify the Commission at least thirty (30) days prior to any
proposed change in such corporate respondent such as dissolution,

assignment, sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiaries, or any other
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change in such corporation that may affect compliance obligations
arising out of the order; and

B. For aperiod of five (5) years after the date this order becomes
final, notify the Commission in writing forty-five (45) days prior to
forming or participating in the formation of, or joining or
participating in, any risk-sharing joint venture.

VIII.

It is further ordered, That, for the purpose of determining or
securing compliance with this order, MAPI and BPHA shdl permit
any duly authorized representative of the Commission:

A. Access, during office hours andin the presence of counsel, to
inspect and copy dl books, ledgers, accounts, correspondence,
memoranda, calendars, and other records and documents in the
possession or under the control of arespondent relating to any matters
contained in this order; and

B. Upon five days noticeto arespondent and without restraint or
interferencefromiit, to interview officers, directors, or employees of
arespondent.

IX.

It is further ordered, That this order shall terminate on January
13, 2017.

CONCURRING STATEMENT OF COMMISSIONER MARY L.AZCUENAGA

| concur inthe decisiontoissuethe complaint and order and write
separately to emphas ze two points. First, the complaint and order do
not directly chalenge the organization and conduct of the Billings
PhysicianHospital Alliance, Inc., asaphysician hospital organization
("PHQ"), and in my view, this order should cast no shadow on the
activities of PHO's. Second, although I concur in the unusual and
complicated fencing-in relief in the particular circumstances of this
case, in my view, thisnegotiated order is not, and should not be read
as, aguide for what a PHO can and cannot do.
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INTHEMATTER OF

COMPUTER BUSINESS SERVICES, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TOALLEGED VIOLATION OF
SEC.50F THE FEDERAL TRADE COMMISSION ACT

Docket C-3705. Complaint, Jan. 21, 1997--Decision, Jan. 21, 1997

Thisconsent order prohibits, among other things, an I ndiana home-based computer
business opportunity firm and three principals from misrepresenting the
earnings or success rate of investors; the existence of a market for their
products or services; the amount of timeitwould take investorsto recoup their
investments and from making any representation regarding the performance,
benefits, efficacy or success rate of any product or service unless they possess
reliable evidence to substantiate the claims. The consent order also prohibits
the use of misleading testimonials or endorsements. In addition, the consent
order requires that advertisements for automatic telephone dialing systems
disclose federal restrictions on their useand requirestherespondentsto pay $5
million in consumer redress.

Appearances

For the Commission: C. Seven Baker, CatherineFuller, Mary E.
Tortorice and Evan Segel.

For the respondents. Lewis Keiler, Sonnenschein, Nath &
Rosenthal, Chicago, IL.

COMPLAINT

The Federal Trade Commission, having reason to bdieve that
Computer Business Services, Inc. ("CBSI"); Andrew L. Douglass,
individudly and as an officer of CBSI; Matthew R. Douglass,
individudly; and Peter B. Douglass, individually ("respondents”),
have violated the provisions of the Federal Trade Commission Act,
and it appearing to the Commission that this proceeding is in the
public interest, alleges:

1. Respondent CBSl is an Indiana Corporation with its principal
place of business at CBS| Plaza, Sheridan, Indiana.

2. Respondent Andrew L. Douglass is an officer of CBSI.
Individually or inconcert with others, heformulates, directs, controls,
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or participates in the policies, acts, or practices of the corporation,
including the actsor practicesalleged in thiscomplaint. His principal
office or place of business is the same asthat of CBS!.

3. Respondent Matthew R. Douglassisasupervisory empl oyee of
CBSI. Individually or in concert with others, he formulates, directs,
controls, or participates in the policies, acts, or practices of the
corporation, including the actsor practices alleged inthis complant.
His principal office or place of businessisthe same asthat of CBSI.

4. Respondent Peter B. Douglass is a supervisory employee of
CBSI. Individually or in concert with others, he formulates, directs,
controls, or participates in the policies, acts, or practices of the
corporation, including the actsor practices alleged inthis complant.
His principal office or place of businessisthe same asthat of CBSI.

5. Respondents have advertised, offered for sale, sold, and
distributed to the public home-based business ventures. Prospective
consumers who purchase home-based business ventures from CBSI
come to be known by the company as "Center Owners." A "center”
ordinarily consistsof computer hardware, software, training manuals,
marketing materids, and available technical assistance which,
together, are represented to enable the owner to create products and
services that can be resold profitably to the general public.

6. Beginning nolater than April 1988, and continuing through the
present, respondents have disseminated or have caused to be
disseminated magazine, newspaper and postcard advertisements,
including but not necessarily limited to the attached Exhibit A, to
induce consumersnationwideto call atoll-free number to order afree
information kit. Respondents represent through these advertisements
that consumers can expect to earn $4,000 per month using CBSI's
"proven turnkey business." Exhibit A.

7. Respondents have also disseminated or have caused to be
disseminated advertisementsfor their home-based business ventures
through commercial online services, including, but not limited to,
Compuserve and America Online. Respondents represent through
these advertisements that consumers can expect to earn $4,000 per
month through CBSI's home-based business ventures. Exhibit B.

8. Respondents have disseminated or have caused to be
disseminated several information packets containing brochures and
an audio cassette tape recording by the co-founders of CBSI, George
and Jeanette Dougl ass. These material's, which are sent to prospective
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purchasers of home-based business ventures, contain the following
statements:

(a) Inthelast 13 years, we've identified over 30 needsand wants. Each one of
them is easy to run, helps other people, and providesyou a good profit. Computer
Business Services has not only identified these 30 needs, but has developed the
technology to perform these services easily and profitably. Along with the
technology, we've developed all the strategies to perform these services, plus the
ways to find the people that need these services, and you can do it all from your
home.

(b) Most of the couples and individuals that we've helped start their business
have been extremely successful. . . .

(c) Each one of the programs I'm about to explain to you provides a needed
service to the people or organizationsin your community. Each service adds value
tothe people'slivesyou serve, and you can be proud to provide these services. Each
program is a proven money-maker, and is now being operated successfully by our
present center owners.

(d) Once you start to advertise your CBSI center, people know about it
immediately and start coming to you for your services. Every business or
organization needs to contact people and you have the only way to contact people
quickly, inexpensively and effectively. Once this word gets out, you'll have to
expand your services very rapidly, just as wedid.

(e) Now we've already helped thousands of couples and individuals turn into
successful business people, and we believe we can help you, too.

(f) If you get our CB SI computer program and follow our proven strategies, |
really don't believe that you can do it badly enough not to be successful. Once you
get the word out that you've got these programsavailable, people will come to you.

(g) We right now have 30 services you can perform. We have thousands of
center owners already earning good money, and | believe you can, too.

(h) Now you have 24 hours in a day. You work 8, deep 8, and have 8 free
hours. If you take 8 free hourstimes 7 days a week, you have 56 hours. Divide that
by two, and you have 28 hours that you can use in this business. Now | realize I've
not included weekends. If you use 28 hours per week to do this program, you will
be extremely successful.

(i) I can't guarantee your success. | can't guarantee that you'll make $4,000 to
$10,000 a month. | don't know what's inside of you. But | do know this. Our
services are needed in every community in the United States. Our programsreally
work, and you can earn more money than you ever dreamed possible if you will
work our programs.

(j) Most of the couples and individuals that we've helped start their business
have been extremely successful and our relationship with them has been
exhilarating.

(k) Thisisabusinessthat you can build afew customers at atime and reap the
profitsfor along timeto come. | call it stack up income. You set it up once and get
paid for it every month. So after afew years, you have big money coming in every
month, even if you take a month off.
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(I) Each of these servicesis aproven money-maker in large cities, small towns
and rural communities throughout the country.

(m) Now some of our center owners use the computer dialing equipment for
telemarketing on the unattended mode. Some just don't like to use the computer for
telemarketing at all, and in some states, there are regulations that limit the usein the
unattended mode. . . . Again, you must make the decision how you use your
equipment. Some center owners do very well using their computer dialing
equipment for finding people who want their products. Others use the unattended
modeto find qualified prospectsfor insurance, real estate, chimney cleaning and so
forth. If they call from 9:00 a.m. to 9:00 p.m., they usually can call around 1,000
people aday.

9. Respondents also have disseminated or have caused to be
disseminated material s contai ning endorsements by and photographs
of purported Center Ownerswho convey theimpression that ordinary
consumers can successfully start and operate one or acombination of
respondents' home-based business ventures. These materialsinclude
but arenot necessarily limited to the attached Exhibit C. For example,
these materials contain the foll owing statements and depictions:

(@) "LEE STOUT: | am a very satisfied CBSI Center Owner. Without my
involvement with CBSI the opportunities that have becomerealitieswould not have
been possible. The CBSI telecommunications program has enabled me to grow my
business to the point where | can make $100,000+ per year. . . . If | can be
successful at this, anyone can!"

(b) "DOUG STROUD: | earned $101,865 in one year with my own CBSI
business. | am running V oice M ail and Computer Home Monitor. CBSI software
is the best available."

(c) "CURTIS MAPP: | now have 258 subscribersto the CBSI Computerized
Monitor Service program. Each subscriber is billed at $30.00 per month, which
means |I'm earning over $7,700 per month with this program alone."

10. Beginning nolater than January 1991, and continuing through
the present, respondents have sold their home-based business
ventures to gpproximatey 15,000 consumers. Center Owners
ordinarily spent between $3,000 and $16,000 on respondents
products and services.

PROFITABILITY

11. Through the means described in paragraphs five through ten,
respondents have represented, expressly or by implication, that CBSI
Center Owners ordinarily operate profitable businesses out of their
own homes.
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12. In truth and in fact CBSI Center Owners do not ordinarily
operateprofitable businessesout of their own homes. Indeed, itisrare
for CBSI Center Owners to recoup even their initial investments.

13. Therefore, the representation set forth in paragraph deven
was, and is, false or misleading.

SUBSTANTIAL INCOME

14. Through the means described in paragraphs five through ten,
respondents have represented, expressly or by implication, that:

a. CBSI Center Owners ordinarily earn substantial income.
b. CBSI Center Owners can reasonably expect to achieve a
specific level of earnings, such asincome of $4,000 per month.

15. In truth and in fact;

a. CBSl Center Ownersdonot ordinarily earn substantial income.
Indeed, the vast majority of Center Owners never even recoup ther
initial average investments of approximately $9,000.

b. CBSI Center Owners can not reasonably expect to achieve a
specific level of earnings, such as income of $4,000 per month.
Indeed, the vast majority of Center Owners not only never earn
$4,000 per month, but never earn $4,000 over the duration of their
businesses.

16. Therefore, the representations set forth in paragraph fourteen
were, and are, false or misleading.

ENDORSEMENTS: ACTUAL EXPERIENCES

17. Through the means described in paragraph nine, respondents
have represented, expressly or by implication, that CBSI Center
Owner endorsements appearing in respondents advertisements and
promotional materials reflect the actual experiences of those Center
Owners.

18. In truth and in fact, in numerous instances, CBSI Center
Owner endorsements appearing in respondents’ advertisements and
promotional materials do not reflect those Center Owners' actual
experiences.
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19. Therefore, the representation set forth in paragraph seventeen
was, and is, false or misleading.

ENDORSEMENTS: TYPICALITY AND ORDINARINESS

20. Through the means described in paragraph nine, respondents
have represented, expresdy or by implication, that CBSlI Center
Owner endorsements appearing in respondents advertisements and
promotional materials reflect the typical or ordinary experiences of
Center Owners who have attempted to use CBSI's products or
services.

21. In truth and in fact, CBSlI Center Owner endorsements
appearing in respondents' advertisements and promotional materials
do not reflect the typical or ordinary experiences of Center Owners
who have attempted to use CBSI's products or services.

22. Therefore, the representation set forth in paragraph twenty
was, and is, false or misleading.

SUBSTANTIATION FOREARNINGSCLAIMS

23. Through the use of the statements and depictionscontainedin
the respondents’ advertisements and promotional materials referred
to in paragraph fourteen, respondents have represented, expressly or
by implication, that they possessed and relied upon areasonablebasis
that substantiated the representations set forthin paragraph fourteen,
at the time the representations were made.

24. Intruth and infact, respondentsdid not possessand rely upon
areasonable basis that substantiated the representations set forth in
paragraph fourteen, at the time the representations were made.
Therefore, therepresentation set forth in paragraph twenty-threewas,
and is, false or mideading.

AUTOMATIC TELEPHONE DIALING SYSTEMS

25. Through the means described in paragraphs five through ten,
respondents have represented, expressly or by implication, that
consumers can successfully utilize automatic telephone dialing
systems to market their businesses.

26. Respondents have failed to disclose in their advertisements
and promotional materials for the outbound telemarketing programs
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that federal law prohibits the use of an automatic telephone dialing
system in the unattended mode to initiate a telephone call to any
residential tel ephonelinetotransmit an unsolicited advertisement for
commercial purposes without the prior express consent of the called
party. This fact would be material to consumersin their purchase or
use of respondents home-based business ventures. The falure to
disclose this fact, in light of the representation made, was, and is, a
deceptive practice.

27. The acts and practices of respondents as aleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commercein violation of Section 5(a) of the Federal Trade
Commission Act.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Chicago Regiona Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violations of the Federal Trade Commission Act; and

Therespondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by therespondentsof dl thejurisdictional factsset forth
inthe aforesaid draft of complaint, astatement that the sgning of said
agreement isfor settlement purposesonly and doesnot constitute an
admission by respondentsthat the law hasbeen violated asalleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
haveviolated the said Act, and that complaint should issue statingits
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the
commentsfiled thereafter by interested persons pursuant to Section
2.34 of its Rules, now in further conformity with the procedure
prescribed in Section 2.34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the following order:

1. Respondent CBSl is an Indiana Corporation with its principal
place of business at CBS| Plaza, Sheridan, Indiana.

2. Respondent Andrew L. Douglass is an officer of CBSI.
Individually or in concert with others, heformulates, directs, controls,
or participates in the policies, acts, or practices of the corporation,
includingtheactsor practicesalleged inthiscomplaint. Hisprincipal
office or place of business is the same asthat of CBS!.

3. Respondent Matthew R. Douglassisasupervisory empl oyeeof
CBSI. Individually or in concert with others, he formulates, directs,
controls, or participates in the policies, acts, or practices of the
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corporation, including the actsor practices alleged inthis complant.
His principal office or place of businessisthe same asthat of CBSI.

4. Respondent Peter B. Douglass is a supervisory employee of
CBSI. Individually or in concert with others, he formulates, directs,
controls, or participates in the policies, acts, or practices of the
corporation, including the actsor practices alleged inthis complant.
His principal officeor place of businessisthe same asthat of CBSI.

5. The acts and practices of the respondents alleged in this
complaint have been in or affecting commerce, as "commerce' is
defined in the Federal Trade Commission Act.

6. The Federa Trade Commission hasjurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
isin the public interest.

ORDER

DEFINITIONS
For purposes of this order, the following definitions shall apply:

1. "Business venture' means any written or oral business
arrangement, however denominated, whether or not covered by the
Federal Trade Commission'straderegulationruleentitled " Disclosure
Requirementsand Prohibitions Concerning Franchising and Business
Opportunity Ventures,” 16 CFR Part 436, and which consists of
payment of any consideration for:

A. The right to offer, sell, or distribute goods, or services
(whether or not identified by atrademark, service mark, trade name,
advertising, or other commercial symbol); and

B. More than nominal assistance to any person or entity in
connection with or incident to the establishment, maintenance, or
operation of anew business or the entry by an existing business into
anew lineor type of business.

2. "Clearly and prominently" shall mean as follows:
A. In atelevision or video advertisement, the disclosure shall be

presented simultaneously in both the audio and video portions of the
advertisement. The audio disclosure shall be delivered in a volume
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and cadence sufficient for an ordinary consumer to hear and
comprehend it. The video disclosure shall be of asize and shade, and
shall appear on the screen for a duration, sufficient for an ordinary
consumer to read and comprehend it.

B. In aradio advertisement, the disclosure shall be deliveredin a
volume and cadence sufficient for an ordinary consumer to hear and
comprehend it.

C. Inaprint or electronic advertisement, the disclosure shall be
inatypesize, andin alocation, that is sufficiently noticeablefor an
ordinary consumer to see and read, in print that contrasts with the
background against which it appears.

Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be used in any advertisement.

3. Unless otherwise specified, "respondents’ shall mean
Computer Business Services, Inc., a corporation, its successors and
assigns and its officers; Andrew L. Douglass, individually and as an
officer of the corporation; Matthew R. Douglass, individualy; and
Peter B. Douglass, individudly; and each of the above's agents,
representatives and employees.

4."In or affecting commerce" shall mean as defined in Section 4
of the Federal Trade Commission Act, 15 U.S.C. 44.

5. " Automatic telephone dialing system" shall mean asdefinedin
the Telephone Consumer Protection Act, 47 U.S.C. 227(a)(1).

It is ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the advertising, promotion, offering for sale, sale or distribution of
any business venture, shall not misrepresent, expressly or by
implication:

A. That consumers who purchase or use such business ventures
ordinarily succeed in operating profitabl e businessesout of their own
homes,

B. That consumers who purchase or use such business ventures
ordinarily earn substantial income;

C. The existence of a market for the products and services
promoted by respondents,
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D. The amount of earnings, income, or sales that a prospective
purchaser could reasonably expect to attain by purchasng a business
venture;

E. The amount of time within which the prospective purchaser
could reasonably expect to recoup his or her investment; or

F. By use of hypothetical examples or otherwise, that consumers
who purchase or use such business ventures earn or achieve from
such participation any stated amount of profits, earnings, income, or
sales. Nothing in this paragraph or any other paragrgph of thisorder
shall be construed so as to prohibit respondents from using
hypothetical examples which do not contain any express or implied
misrepresentations or from representing a suggested retail price for
products or services.

It is further ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the advertising, promotion, offering for sale, sale or distribution of
any businessventure, shall not represent, expressly or by implication,
the performance, benefits, efficacy or success rate of any product or
service that is a part of such business venture, unless such
representation is true and, at the time of making the representation,
respondents possess and rely upon competent and reliable evidence
that substantiates such representation. For purposes of this order, if
such evidence consists of any test, analysis, research, sudy, or other
evidence based on the expertise of professionalsintherelevant area,
such evidence shall be "competent and reliable" only if it has been
conducted and eval uated in an objective manner by persons qualified
to do so, using procedures generally accepted in the profession to
yield accurate and reliable results.

It is further ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the advertising, promotion, offering for sale, sde, or distribution of
any business venture or any product or service that is part of any
business venture in or affecting commerce, shall not:
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A. Use, publish, or refer to any user testimonial or endorsement
unless respondents have good reason to believe that at the time of
such use, publication, or reference, the person or organization named
subscribes to the facts and opinions therein contained; or

B. Represent, in any manner, expressly or by implication, that the
experiencerepresented by any user testimonial or endorsement of the
product represents the typical or ordinary experience of members of
the public who use the product, unless:

1. The representation is true and, at the time it is made,
respondents possess and rely upon competent and reliable evidence
that substantiates the representation; or

2. Respondents disclose, clearly and prominently, and in close
proximity to the endorsement or testimonial, either:

a. What the generally expected results would be for users of the
product, or

b. The limited applicability of the endorser's experienceto what
consumers may generally expect to achieve, that is, that consumers
should not expect to experience similar results.

Provided, however, that when endorsementsand user testimonials
are used, published, or referred to in an audio cassettetape recording,
such disclosure shall be deemed to be in close proximity to the
endorsementsor user testimonialswhen the disclosure appears at the
beginning and end of each sde of the audio cassette tape recording
containing such endorsements or user testimonids. Provided further,
however, that when both sides of an audio cassette tape recording
contain such endorsements or user testimonials, the disclosure need
only appear at the beginning and end of thefirst side and the end of
the second side of the audio cassette tape recording.

For purposesof this Part, "endorsement” shall mean asdefined in 16
CFR 255.0(b).

V.
It is further ordered, That respondents, directly or through any

corporation, subsidiary, division, or other device, in connection with
the advertising, promotion, offering for sale, sde or distribution of
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any businessventure utilizing, employing or involvingin any manner,
an automatic telephone dialing system, shall disclose, clearly and
prominently, and in close proximity to any representation regarding
the use or potentid use of an automatic telephone dialing system to
transmit an unsolicited advertisement for commercial purposes
without the prior express consent of the called party, that federal law
prohibitsthe use of an automatic telephone dialing sysem to initiate
atelephone call to any residential telephoneline using an artificial or
prerecorded voice to transmit an unsolicited advertisement for
commercia purposes without the prior express consent of the called
party unless alive operator introduces the message. Nothingin this
paragraph or any other paragraph of this order shal be construed so
as to prohibit respondents from making truthful statements or
explanations regarding the laws and regul ations regarding the use of
automatic telephone dialing sysems.

V.

It is further ordered, That respondent Computer Business
Services, Inc., directly or through any corporation, subsidiary,
division, or other device, in connection with the advertising,
promotion, offering for sale, sale or distribution of any product or
service, shall not make any false or misleading statement or
representation of fact, expressly or by implication, material to a
consumer's decision to purchase respondents’ products or services.

VI.
It isfurther ordered, That:

A. Respondents Computer Business Services, Inc., its successors
and assigns, Andrew L. Douglass, Matthew R. Douglass, and Peter B.
Douglass, shall pay to the Federal Trade Commission by electronic
funds transfer the sum of five million dollars ($5,000,000) no later
than fifteen (15) days after the date of service of this order. In the
event of any default on any obligation to make payment under this
Part, interest, computed pursuant to 28 U.S.C. 1961(a) shall accrue
from the date of default to the date of payment. In the event of
default, respondents Computer Business Services, Inc., itssuccessors
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and assigns, Andrew L. Douglass, Matthew R. Douglass, and Peter B.
Douglass, shall be jointly and severally liable.

B. Payment of the sum of five million dollars ($5,000,000) in
accordance with subpat A above shall extinguish any monetary
claims the FTC has against Jeanette L. Douglass and George L.
Douglass based on the allegations set forth in the complaint as of the
date of entry of this order. Nothing in this paragraph or any other
paragraph of this order shall be construed to prohibit the FTC from
seeking administrative or injunctive relief against Jeanette L.
Douglass or George L. Douglass.

C. The funds paid by respondents Computer Business Services,
Inc., its successors and assigns, Andrew L. Douglass, Matthew R.
Douglass, and Peter B. Douglass, pursuant to subpart A above shall
bepaidinto aredressfund administered by the FTC and shall be used
to provide direct redress to purchasers of Computer Business
Services, Inc. Payment to such persons represents redress and is
intended to be compensatory in nature, and no portion of such
payment shall be deemed a payment of any fine, penalty, or punitive
assessment. If the FTC determines, inits sole discretion, that redress
to purchasers is whally or partidly impracticable, any funds not so
used shall be paid to the United States Treasury. Respondents
Computer Business Services, Inc., itssuccessorsand assigns, Andrew
L. Douglass, Matthew R. Douglass, and Peter B. Douglass, shall be
notified as to how the funds are disbursed, but shall have no right to
contest the manner of distribution chosen by the Commission.
Customers of respondents, asa condition of their receiving payments
from the Redress Fund, shall be required to execute releases waiving
all claims against respondents, their officers, directors, employees,
and agents, arising fromthe sale of Computer Business Services, Inc.
businessventures by respondents prior to the date of issuance of this
order. The Commission shall providerespondents Computer Business
Services, Inc., its successors and assigns, Andrew L. Douglass,
Matthew R. Douglass, and Peter B. Dougl ass, with theorigindsof all
such executed releases received from respondents customers.

VII.
It is further ordered, That respondents Computer Business

Services, Inc., its successors and assigns, Andrew L. Douglass,
Matthew R. Douglass, and Peter B. Douglass, shall for a period of
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five(5) yearsafter thelast date of dissemination of any representation
covered by this order, maintain and upon request make available to
the Federal Trade Commission for inspection and copying:

A. All advertisements and promotiona materials containing the
representation;

B. All materials that were relied upon in disseminating the
representation; and

C. All tests, reports, studies, surveys, demonstrations, or other
evidenceintheir possession or control that contradict, qualify, or call
into question the representation, or the basis relied upon for the
representation, including complaints and other communicationswith
consumers or with governmental or consumer protection
organizations.

VIII.

It is further ordered, That respondent Computer Business
Services, Inc., anditssuccessorsand assigns, and respondent Andrew
L. Douglass, for aperiod of five (5) years after the date of issuance of
this order, shall deliver a copy of this order to all current and future
principds, officers, directors, and managers, and to al current and
future empl oyees, agents, and representatives having responsibilities
with respect to the subject matter of thisorder, and shall securefrom
each such person asigned and dated statement acknowl edging recei pt
of the order. Respondents shall deliver thisorder to current personnd
within thirty (30) days after the date of service of this order, and to
future personnd within thirty (30) daysafter the person assumessuch
position or responsibilities.

IX.

It is further ordered, That respondent Computer Business
Services, Inc. and its successors and assigns shall notify the
Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligationsarising under this
order, including but not limited to a dissolution, assignment, sale,
merger, or other action that would result in the emergence of a
successor corporation; the creation or dissolution of a subsdiary,
parent, or affiliate that engagesin any acts or practicessubject tothis
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order; the proposed filing of abankruptcy petition; or achangeinthe
corporate name or address. Provided, however, that, with respect to
any proposed change in the corporation about which respondents
learn fewer than thirty (30) days prior tothe date such actionistotake
place, respondents shall notify the Commission as soon as is
practicable after obtaining such knowledge. All notices required by
this Part shall be sent by certified mail to the Associate Director,
Division of Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, Washington, D.C.

X.

It is further ordered, That respondents Andrew L. Douglass,
Matthew R. Douglass and Peter B. Douglass, for a period of five (5)
years after the date of issuance of this order, shall notify the
Commission of the discontinuance of his current business or
employment, or of his affiliation with any new business or
employment. The notice shall include respondents new business
addresses and tel ephone numbers and a description of the nature of
the business or employment and his duties and responsibilities. All
notices required by this Part shall be sent by certified mail to the
Associate Director, Division of Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, Washington, D.C.

XI.

It is further ordered, That Computer Business Services Inc. and
its successors and assigns, and respondents Andrew L. Douglass,
Matthew R. Douglass and Peter B. Douglass shall, within sixty (60)
days after the date of service of this order, and at such other times as
the Federal TradeCommission may require, filewiththe Commission
areport, in writing, setting forth in detail the manner and form in
which they have complied with this order.

XIlI.

This order will terminate on January 21, 2017, or twenty (20)
yearsfrom the most recent date that the United States or the Federd
Trade Commission files a complaint (with or without an
accompanying consent decree) infederal court alleging any violation
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of theorder, whichever comeslater; provided, however, that thefiling
of such acomplaint will not affect the duration of:

A. Any Part inthisorder that terminatesin fewer than twenty (20)
years;

B. Thisorder's application to any respondent that is not named as
adefendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federa
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint isfiled and thelater of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on apped.
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INTHEMATTER OF

VICTORIA BIE

CONSENT ORDER, ETC., IN REGARD TOALLEGED VIOLATION OF
SECS.5AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3708. Complaint, Jan. 22, 1997--Decision, Jan. 22, 1997

This consent order prohibits, among other things, a California-based dietary
supplement manufacturer, Victoria Bie d/b/a Body Gold, from making certain
claims for dietary supplements, without competent and reliable scientific
evidence to support them; from misrepresenting the results of any test, study
or research; and from representing that any testimonial or endorsement is the
typical experience of users of the advertised product, unless the claim is
substantiated or the respondent discl oses the generally expected resultsclearly
and prominently.

Appearances

For the Commission: Janice Charter and Sohni Bendiks.
For the respondent: H. Patrick Noonan, Woodland Hills, CA.

COMPLAINT

The Federal Trade Commission, having reason to believe that
VictoriaBiedoing businessasBody Gold ("respondent”) hasviol ated
theprovisionsof the Federal Trade Commission Act, andit appearing
tothe Commission that aproceeding by it in respect thereof would be
in the public interest, alleges:

PARAGRAPH 1. Respondent VictoriaBieis the sole proprietor
of Body Gold, aCdiforniacompany with its principal office or place
of business located at 5930 La Jolla Hermosa, La Jolla, California.
Respondent formulates, directs, and control sthe acts and practices of
Body Gold, including the actsand practicesalleged inthiscomplaint.

PAR. 2. Respondent has advertised, offered for sale, sold, and
distributed nutritional supplements, including, but not limited to,
Chromium Picolinate (200 and 400 mcg), 24K with Chromium
Picolinate, Daily Energy Formula (with Chromium Picolinate), and
CitriGold (with Chromium Picolinate and Hydroxycitric Acid),
collectively referred to as" Chromium Picolinate,” asweight loss, fat
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loss, muscle enhancing and/or muscle building aids. Respondent has
also advertised, offered for sale, sold and distributed the nutritional
supplements L-Carnitine and Super Fat Burner Formula (containing
L-Carnitine) as products that increase staminaor endurance, as well
asaidinfat loss, weight oss and muscl e toni ng. Each of respondent's
nutritional supplementsisa"food" and/or "drug" within the meaning
of Sections 12 and 15 of the Federal Trade Commission Act, 15
U.S.C. 52, 55.

PAR. 3. The acts and practices of respondent aleged in this
complaint have been in or affecting commerce, as "commerce” is
defined in Section 4 of the Federal Trade Commission Act, 15U.S.C.
44,

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements and promotional materials for
Chromium Picolinate, including but not necessarily limited to the
attached Exhibits A-L. These advertisements and promotional
materids contain the following statements:

1. "LOSE THE FAT BUT KEEP THE MUSCLE...Chromium Picolinate" (ExhibitA,
pgs. 1 and 2)

2. "There is now excellent scientific evidence that Chromium Picolinate can
accelerate fat loss while helping to preserve or even increase muscle." (Exhibit A,
pg. 2)

3. "Another double blind-study [Evans] was conducted in young off-season
football players participating in a six-week weight-training program. The results
were the same: more muscle, less fat with Chromium Picolinate. Chromium
Picolinate more than doubled the net benefits of exercise alone." (Exhibit A, pg. 2,
col. 2)

4. "Stimulates M etabolism" (Exhibit A, pg. 3, col. 1)

5."Chromium Picolinate helps you to KEEP THE MUSCLE - and maintain or
increase your metabolic rate- while LOSING THE FAT." (Exhibit B, pg. 2, col. 2)

6. "CHROMIUM PICOLINATE FOR LESS FAT AND MOREMUSCLE" (ExhibitsF, I, J,
and K)

7."Boby GoLD will rev up your sluggish metabolism so that you'll 'burn’ fat
and calories the way Mother Nature intended.” (Exhibit C, pg. 1, col. 2)

8. "In fact, because of the way BODY GOLD works, you may even find that
your ‘inch loss' is much more dramatic than your overall weight loss." (Exhibit C,
pg. 1, col. 2)

9. "...[Chromium Picolinate] has been shown in numerous human and animal
studies to reduce body fat while increasing muscle." (Exhibit B, pg. 2, col. 2)

10. "In the 1988-89 groundbreaking studies, people given 200 micrograms of
Chromium Picolinate daily lost 22% of their body fat in six weeks!" (Exhibit D, pg.
2,col. 2)



VICTORIA BIE 101

96 Complaint

11."Peoplegiven Chromium Picolinatelost 22% of their body fatin six weeks.
M oderate exercise routines were followed: no dietary restrictions were imposed.”
(Exhibit F)

12. "22% LESS BODY FAT IN SIX WEEKS with Chromium Picolinate"
(Exhibit G)

13."22% LESS BODY FAT"

"In a breakthrough university study with Chromium Picolinate, fat loss was
dramatic: [GRAPH] Unhealthy body fat decreased 17% in only 2 weeks and
continued to an average 22% loss at the end of the 6-week study. In only six weeks,
participants given Chromium Picolinate lost 22% of their body fat!" (Exhibit H)

14. "Numerous studies now show that supplemental CHROMIUM PICOLINATE
promotes fat loss and increases lean muscle. 200 micrograms taken daily can offer
dramatic fitness benefits." (Exhibits G, I, K)

15."UNIVERSITY STUDIESIDENTIFY CHROM IUM PICOLINATE asa'trigger' for fat
loss and lean muscle development." (Exhibit F)

16. "People taking Chromium Picolinate lost 22% of their body fat in only six
weeks in a 1989 university study. Since then, numerous studies and millions of
people have confirmed the exciting benefits of this safe, essential nutrient. Men and
women across the country are talking about: LESSBODY FAT * WEIGHT LOSS* 'INCH
LOSS' * MORE ENERGY * MORE LEAN MUSCLE * GREATER STAMINA * APPETITE
CONTROL * LESS DESIRE FOR SWEETS" (Exhibits I, J, K)

17. "These and subsequent published studies show that Chromium Picolinate:

*increases body fat metabolism

*|owers elevated cholesterol levels

*builds stronger, leaner muscle

*regulates blood sugar

* promotes longer life span in laboratory rats' (Exhibit D, pg. 2, col. 2)

18. "Medical studies show that Chromium Picolinate can also:

*reduce cholesterol levels
*regulate blood sugar" (Exhibit C, pg. 1, col. 1)

19."TheFitnessEssential * CHROMIUM PICOLINATE Lessbody fat* More
muscle * Lower cholesterol * Blood sugar control * Weight loss" (Exhibit D, pg.
2)

20."Recent clinical studieshave used 400 microgramsof chromium to produce
excellent weight-loss and fat-loss results. Y our reward can be substantially greater
fitness benefits when you DOUBLE THE CHROMIUM POWER. And Chromium
Picolinate is perfectly safe at these reasonable, healthy amounts." (Exhibit E)

21. Testimonials from Exhibit L, Body Gold advertisement:

A."Lost 13 poundsandfeel great-thanksto Body Gold!" G.B., Mohrsville, PA

B. "Sincel started Body Gold products | have lost atotal of 36 inches and 64
pounds. I'm a proud Body Gold user." Karen Suleiman, Livonia, M1

C. "I'velost 20 pounds so far, and many, many inches!!...." Jennifer Papagno,
Marlboro, MA
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D."Body Gold has becomean important part of my daily life. | nolonger crave
chocolate or any sweets, and my appetite has decreased also. I've lost inches all
over." Joan Decker, Troy, NY

E."l saw inch lossin just afew days, and also a loss of appetite. | have more
energy than ever." N.W., Wichita, TX

F."Your product (Chromium Picolinate) is so great, in2 weeks, I'velostinches
already. | haven't eaten or craved sweets..." S.C., BuenaPark, CA

G."Youhave made meabeliever. | could not get any of my dressesto fitwhen
| needed to attend a special event. | started the 200 mcg chromium that day. One
month later | can once again wear my clothes. | feel great! Thank you!" Marcy
Baker, Bend, OR

H. "This is the best thing that | have ever tried and got results so fast! | have
several friendsas well as myself who have lost 20 pounds or more." M.G., Rocky
Mtn., NC

I."l lost lots of inchesand 2 dress sizes!" G.H., Columbus, OH

J. "l feel great since starting Daily Energy Formula and | have lost 10 Ibs. in
the past month since starting Chromium Picolinate." M.S., Madison Hts., VA

K. "I tried your Dual Pak of Super Fat Burner Formulain combinationwith the
Chromium Picolinate, and | AM HOOKED! | noticed immediate and dramatic fat
loss, while I've noticed more muscle. I've finally managed to lose thoseimpossible
last 5 Ibs. a most effortlessly.” K.M., Edgewood, NM

L. "l'lost 7-1/2 Ibs. in 2 weeks with absolutely no changein diet -l feel better
and want lessfood." Mary Guzy, Los Angeles, CA

M. "I'velost 10 pounds without trying to diet with this product. | feel great!"
Sally Wymer, Friendswood, TX

22. Testimonials from Exhibit D, Body Gold flier:
BODY GOLD Customers write...About Chromium Picolinate:

[A] "This is my second order. I've lost 5 pounds and almost 2 jeans sizes..."
R.N., Bucyrus, NY

[B] "It has definitely decreased my interest in sugar, specifically chocolate.
Thanks so much!" Bonnie Murphy, Central Point, OR

[C] "I can't believe how much more energy | have. I'velowered my chol esterol
by about 30 points. I've lost weight." Anonymous (by request), River Falls, WI

[D] "Initially I lost 9 Ibs. in 11 days. | am hypoglycemic - which has virtually
been totally controlled, no headaches - no sugar highs & lows. | love BODY
GOLD!" D.T., Flushing, NY

About 24K with Chromium Picolinate:

[E]"I (lost) 101bs., and am ableto maintain. BODY GOLD does makemefeel
better." Diane Wiles, Everett, WA

[F] "It makes me feel better. They (the tablets) are easy to take. | noticed I've
lostinches." M.R.Y ., Daytona Beach, FL

[G] "I am on avery strict diet, find it easier to stick with it. Also have control
over hypoglycemia, never could get control before." L.P., Easley, SC
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PAR. 5. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
four, including but not necessarily limited to the advertisements and
promotional materids attached as Exhibits A-L, respondent has
represented, directly or by implication, that:

Chromium Picolinate significantly reduces body fat.
Chromium Picolinate causes significant weight loss.
Chromium Picolinate causes rapid weight or fat loss.
Chromium Picolinatesignificantly reduces serum cholegterol.
Chromium Picolinate significantly increases human
metabolism.

Chromium Picolinate increases lean body mass and builds
muscle.

Chromium Picolinate causes weight |oss without diet and/or
strenuous exercise.

Chromium Picolinatecontrol sappetiteand craving for sugar.
Chromium Picolinate lowers or regulates blood sugar.
Chromium Picolinate increases energy and/or stamina.

. Testimonidsfrom consumers appearing in advertisementsor
promotional materials for Chromium Picolinate reflect the
typical or ordinary experience of members of the public who
have used the product.
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PAR. 6. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
four, including but not necessarily limited to the advertisements and
promotional materids attached as Exhibits A-L, respondent has
represented, directly or by implication, that at the time she made the
representations set forth in paragraph five, respondent possessed and
relied upon areasonabl ebasi sthat substantiated such representations.

PAR. 7. In truth and in fact, a the time she made the
representationsset forth in paragraph five, respondent did not possess
and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
six was, and is, false and mideading.

PAR. 8. Through the use of the statements contained in the
advertisements and promational materials referred to in paragraph
four, including but not necessarily limited to the advertisements and



104 FEDERAL TRADE COMMISSION DECISIONS

Complaint 123 F.T.C.

promotional materids attached as Exhibits A-L, respondent has
represented, directly or by implication, that scientific studies
demonstrate that Chromium Picolinate:

A. Significantly reduces body fat;

B. Causes rapid body fat loss;

C. Increases|ean body mass and builds muscle;
D. Causessignificant weight loss;

E. Significantly reduces serum cholesterol;

F. Lowers or regulates blood sugar; and

G. Increases energy and/or stamina.

PAR. 9. Intruth andin fact, scientific studies do not demonsrate
that Chromium Picolinate;

A. Significantly reduces body fat;

B. Causes rapid body fat loss;

C. Increases lean body mass and builds muscle;
D. Causessignificant weight loss;

E. Significantly reduces serum cholesterol;

F. Lowers or regulates blood sugar; or

G. Increases energy and/or stamina.

Therefore the representations set forth in paragraph eight were,
and are, false and mideading.

PAR. 10. Respondent has disseminated or caused to be
disseminated advertisements and promotiond materials for L-
Carnitine and Super Fat Burner Formula, incduding but not
necessaily limited to the attached Exhibits D and L. These
advertisements and promotional materials contain the following
statements:

1. "L-Carnitine - A powerful fat metabolizer praised by athletes for its ability
to transport fatty acids more efficiently to the body's"fat burning energy centers"...
By improving your fat metabolism, L-Carnitine can enhance your efforts at fat | oss,
weight loss, and muscle toning." (Exhibit D, pg. 1, col. 1)

2."l have been particularly pleased with the Super Fat Burner Formula. | had
a baby and within 2 months | have lost the 40 Ibs. gained and have rebuilt the
muscle definition | had lost during the pregnancy.” Carol Lough Henderson, Stone
Mtn., GA (Exhibit L)
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3. "Adding the L-Carnitine has been really effective. It has dramatically
improved my athleticperformanceand increased my overall stamina. Y our products
give me the fuel | need." Gail Smart, W. Medford, MA (Exhibit L)

PAR. 11. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
ten, including but not necessarily limited to the advertisements and
promotional materials attached as Exhibits D and L, respondent has
represented, directly or by implication, that:

Taking L-Carnitine as a supplement reduces body fat.
Taking L-Carnitine as a supplement causes weight |oss.
Taking L-Carnitine as a supplement tones muscles.

Taking L-Carnitine as a supplement increases stamina and
enhances athletic performance.

Testimonidsfrom consumers appearing in advertisementsor
promotional materials for L-Carnitine reflect the typical or
ordinary experience of members of the public who have used
the product.
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PAR. 12. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
ten, including but not necessarily limited to the advertisements and
promotional materials attached as Exhibits D and L, respondent has
represented, directly or by implication, that at the time she made the
representations set forth in paragraph eleven, respondent possessed
and relied upon a reasonable basis that substantiated such
representations.

PAR. 13. In truth and in fact, a the time she made the
representations set forth in paragraph eleven, respondent did not
possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
twelve was, and is, false and misleading.

PAR. 14. Respondent has disseminated or caused to be
disseminated advertisementsand promotional material sfor CitriGold,
including but not necessarily limited to, the attached Exhibit M.
These advertisements and promotional materials contain the
following statements:
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1. "CitriGold is the weight-loss aid that combines the latest, most potent
ingredients to help you:

*|ose weight *Reduce Body Fat *Control your appetite"

2. "Add CitriGold to your weight loss and exercise program for a leaner,
slimmer, sleeker body than you would have thought possible."

PAR. 15. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
fourteen, including but not necessarily limited to the advertisement
attached as Exhibit M, respondent has represented, directly or by
implication, that:

A. CitriGold causes weight |oss.
B. CitriGold reduces body fat.
C. CitriGold controls appetite.

PAR. 16. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
fourteen, including but not necessarily limited to the advertisement
attached as Exhibit M, respondent has represented, directly or by
implication, that at the time she made the representations set forth in
paragraphfifteen, respondent possessed and relied upon areasonable
basis that substantiated such representations.

PAR. 17. In truth and in fact, a the time she made the
representations set forth in paragraph fifteen, respondent did not
possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
sixteen was, and is, false and mideading.

PAR. 18. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices and the
making of falseadvertisementsin or affecting commercein violation
of Sections 5(a) and 12 of the Federal Trade Commission Act.
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EXHIBIT B
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EXHIBIT C
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EXHIBIT D
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EXHIBIT E
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EXHIBIT G
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EXHIBIT I
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EXHIBIT K
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of adraft complaint which the Denver Regional Officeproposed
to present to the Commission for its consideration and which, if
issued by the Commission, would charge respondent with violation
of the Federal Trade Commission Act; and

The respondent, her attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all jurisdictional facts set forth in
the aforementioned draft of the complaint, a statement that the
signing of said agreementisfor settlement purposesonly and doesnot
constitute an admission by respondent that the law has been violated
as aleged in such complaint, or that the facts as alleged in such
complaint, other than jurisdictional facts, are true and waivers and
other provisions as required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Act, and that a complaint should issue gating its
chargesin that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order:

1. Respondent Victoria Bie d/b/a Body Gold is a sole proprietor
doing business under and by virtue of the laws of the State of
California, with her office and principal place of business |ocated at
5930 La JollaHermosa Ave,, La Jolla, California.

2. The Federal Trade Commission hasjurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
isin the public interest.

ORDER

DEFINITIONS
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For the purposes of this order:

1. "Competent and reliable scientific evidence" shall mean tests,
analyses, research, studies, or other evidence based on the expertise
of professionals in the relevant area, that has been conducted and
evaluated in an objective manner by persons qualified to do so, using
procedures generally accepted in the profession to yield accurate and
reliable results; and

2. "Clearly and prominently" as used herein shall mean as
follows:

(@) In a television or videotape advertisement: (1) an audio
disclosure shall be delivered in a volume and cadence and for a
duration sufficient for an ordinary consumer to hear and comprehend
it; and (2) a video disclosure shall be of a size and shade, and shall
appear on the screen for a duration sufficient for an ordinary
consumer to read and comprehend it.

(b) In a print advertisement, the disclosure shall be in close
proximity to the representation that triggers the disclosurein at least
twelve (12) point type.

(c) In aradio advertisement, the disclosure shall be delivered in
avolume and cadence sufficient for an ordinary consumer to hear and
comprehend it.

It is ordered, That respondent Victoria Bie, doing business as
Body Gold or under any other name and respondent's agents,
representatives, and employees, directly or through any partnership,
corporation, subsidiary, division, or other device, in connection with
the manufacturing, labeling, packaging, advertising, promotion,
offering for sale, sale, or distribution of Chromium Picolinate, 24K
with Chromium Picolinate, Daily Energy Formula, CitriGold, or any
food, dietary supplement, or drug, as "food" and "drug" are defined
in Section 15 of the Federal Trade Commission Act, 15U.S.C. 55, in
or affecting commerce, as"commerce” isdefined in Section 4 of the
Federal Trade Commission Act, 15U.S.C. 44, do forthwith ceaseand
desist from representing, in any manner, directly or by implication,
that:
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A. Such product causes, aids, facilitatesor contributesto reducing
body fat;

B. Such product causes, aids, facilitates or contributesto causing
weight loss;

C. Such product causes, aids, facilitates or contributesto causing
rapid weight or body fat loss;

D. Such product causes or asssts in causing weight or fat loss
without dieting or strenuous exercise;

E. Such product reduces serum cholesterol levels;

F. Such product increases human metabolism;

G. Such product increases |ean body mass and builds muscle;

H. Such product increases energy or staming;

|. Such product controls appetite and/or craving for sugar; or

J. Such product regulates or controls blood sugar;

unless, at the time of making such representation, respondent
possesses and relies upon competent and reliable scientific evidence
that substantiates the representation.

It is ordered, That respondent Victoria Bie, doing business as
Body Gold or under any other name and respondent's agents,
representatives, and employees, directly or through any partnership,
corporation, subsidiary, division, or other device, in connection with
the manufacturing, labeling, packaging, advertising, promotion,
offeringfor sale, sale, or distribution of L-Carnitine, Super Fat Burner
Formula, or any food, dietary supplement, or drug, as "food" and
"drug" are defined in Section 15 of the Federd Trade Commission
Act, 15 U.S.C. 55, in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act, 15U.S.C.
44, do forthwith cease and desist from representing, in any manner,
directly or by implication, that:

A. Such product improves fat metabolism, which causes |oss of
body fat;

B. Such product causes, aids, fecilitates or contributes to
achieving fat loss;

C. Such product causes, aids, facilitates or contributes to
achieving weight loss;
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D. Such product causes, aids, facilitates or contributes to muscle
toning; or
E. Such product enhances athletic performance and/or staming;

unless, at the time of making such representation, respondent
possesses and relies upon competent and reliable scientific evidence
that substantiates the representation.

Itisfurther ordered, That respondent VictoriaBie, doingbusiness
as Body Gold or under any other name, and respondent's agents,
representatives, and employees, directly or through any partnership,
corporation, subsidiary, division or other device, in connection with
the manufacturing, labeling, packaging, advertising, promotion,
offeringfor sale, sale, or distribution of any food, dietary supplement,
or drug, as"food" and "drug" are defined in Section 15 of the Federal
Trade Commission Act, 15 U.S.C. 55, in or affecting commerce, as
"commerce" isdefined in Section 4 of the Federal Trade Commission
Act, 15 U.S.C. 44, do forthwith cease and desist from making, in any
manner, directly or by implication, any representation regarding the
performance, benefits, efficacy, or safety of such product, unless, at
the time of making such representation, respondent possesses and
relies upon competent and reliable scientific evidence that
substantiates the representation.

V.

Itisfurther ordered, That respondent VictoriaBie, doing business
as Body Gold or under any other name, and respondent's agents,
representatives, and employees, directly or through any partnership,
corporation, subsidiary, division, or other device, in connection with
the manufacturing, labeling, packaging, advertising, promotion,
offeringfor sale, sale, or distribution of any product or program, in or
affecting commerce, as "commerce” is defined in Section 4 of the
Federal TradeCommission Act, 15U.S.C. 44, doforthwith ceaseand
desist from misrepresenting, in any manner, directly or by
implication, the existence, contents, validity, results, conclusions, or
interpretations of any test or study.
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V.

Itisfurther ordered, That respondent VictoriaBie, doing business
as Body Gold or under any other name, and respondent's agents,
representatives, and employees, directly or through any partnership,
corporation, subsidiary, division or other device, in connection with
the advertising, packaging, |abeling, promotion, or offering for sale,
sale or distribution of any product or program in or affecting
commerce, as "commerce” is defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. 44, do forthwith cease and desist
from representing, in any manner, directly or by implication, that any
endorsement (as "endorsement” isdefined in 16 CFR 255.0(b)) of a
product or program represents the typical or ordinary experience of
members of the public, who use the product or program, unless at the
time of making such arepresentation, the representation is true, and
respondent possessed and relied upon competent and reliable
evidence, which when appropriate must be competent and reliable
scientific evidence, that substantiates such representation.

Provided, however, respondent may use such endorsementsif the
statements or depi ctionsthat comprisethe endorsements are true and
accurate, and if respondent discloses clearly and prominently and in
close proximity to the endorsement:

a. What the generally expected performance would be in the
depicted circumstances; or

b. The limited applicability of the endorser's experience to what
consumers may generally expect to achieve, i.e., that consumers
should not expect to experience similar results.

VI.

Nothing in this order shall prohibit respondent from making any
representation that is specifically permitted in labeling for any
product by regulations promulgated by the Food and Drug
Administration pursuant to the Nutrition L abeling and Education Act
of 1990.

VII.
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Nothing in this order shall prohibit respondent from making any
representation for any drug that is permitted in labeling for any such
drug under any tentative final or final standard promulgated by the
Food and Drug Adminigtration, or under any new drug application
approved by the Food and Drug Administration.
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VIII.

Itisfurther ordered, That for three (3) years after the last date of
dissemination of any representation covered by thisorder, respondent
shall maintain and upon request make available to the Federal Trade
Commission for inspection and copying:

A. All materials that were relied upon in disseminating such
representation; and

B. All tests, reports, sudies, surveys, demonstrations or other
evidence in her possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including complants from consumers.

IX.

It is further ordered, That respondent shall notify the Federal
Trade Commission at least thirty (30) days prior to any proposed
change in the company, such as dissolution, assignment, or sale
resulting in the emergence of a successor entity, the creation or
dissolution of subsidiaries or affiliates, or any other change in the
company that may affect compliance obligations arising under this
order.

X.

It isfurther ordered, That the respondent shall, within thirty (30)
days after service of this order, distribute a copy of this order to all
agents, representatives, or employees engaged in the preparation or
placement of advertisements, promotional materials, product labes
or other sdes materials covered by this order, and shall obtain from
each such agent, representative or employee a signed statement
acknowledging receipt of the order.

XI.
Itisfurther ordered, That respondent shall, within s xty (60) days

after service of thisorder and at such other timesasthe Federal Trade
Commission may require, file with the Commission a report, in
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writing, setting forth in detail the manner and form in which she has
complied with this order.

XIlI.

This order will terminate twenty years from the date of its
issuance, or twenty years from the most recent date that the United
States or the Federal Trade Commission files a complaint (with or
without an accompanying consent decree) in federal court alleging
any violation of theorder, whichever comeslater; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any paragraphin thisorder that terminatesin less than twenty
years;

B. Thisorder's application to any respondent that is not named as
adefendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.

Provided further, that if such complaint isdismissed or afederal court
rules that the respondent did not violate any provision of the order,
and thedismissal or ruling iseither not appeal ed or upheld on appeal,
then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate
between the date such complaint isfiled and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.
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INTHEMATTER OF

CONOPCO, INC.

CONSENT ORDER, ETC., IN REGARD TOALLEGED VIOLATION OF
SECS.5AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3706. Complaint, Jan. 23, 1997--Decision, Jan. 23, 1997

This consent order prohibits, among other things, Conopco, Inc., a New Y ork-
based manufacturer of margarine and spreads, doing business as Van Den
Bergh Foods Company, from misrepresenting the amount of fat, saturated fat,
cholesterol or caloriesin any spread or margarine; and requires the respondent
to have adequate scientific substantiation for claims that any margarine or
spread reducesthe risk of heart disease, or causesor contributesto arisk factor
for any disease or health-related condition. In addition, the consent order
requires, for three years, that advertisementsfor Promise margarine or spreads
must include the total fat disclosure and must disclose either the percentage of
calories derived from fat or the fact that the product is not low in fat.

Appearances

For the Commission: AnneV. Maher, Rosemary Rosso, Maureen
Enright and Jill Samuds.
For the respondent: Nancy Schnell, New York, N.Y.

COMPLAINT

The Federad Trade Commission, having reason to believe that
Conopco, Inc., doing business as Van Den Bergh Foods Company
("respondent”), has violated provisions of the Federal Trade
Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
aleges.

PARAGRAPH 1. RespondentisaNew Y ork corporation with its
office and principal place of business located at 390 Park Avenue,
New York, New York. Van Den Bergh Foods Company is an
unincorporated operating division of Conopco, Inc. Conopco, Inc.is
a wholly-owned subsidiary of Unilever United States, Inc., a
Delaware corporation with its office and principal place of business
also located at 390 Park Avenue, New Y ork, New Y ork.
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PAR. 2. Respondent, throughitsoperatingdivisonknownasVan
Den Bergh Foods Company, has manufactured, advertised, labeled,
offered for sale, sold and distributed margarines and spreads,
including Promise spread, Promise Extra Light margarine and
Promise Ultra (26%) spread (hereinafter sometimes collectively
referred to as " Promise margarines and spreads”) and other foods to
consumers. Promise spread, Promise Extra Light margarine and
Promise Ultra (26%) spread are "foods' within the meaning of
Sections 12 and 15 of the Federal Trade Commission Act.

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce as "commerce' is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements for Promise margarines and spreads,
including but not necessarily limited to the advertisements attached
asExhibits A through E. Theseadvertisements contain thefollowing
statements and depictions:

A."HEART DISEASE: NATION'S#1KILLER" [Depiction of Newspaper Headline]
[SFX: Dramatic Tone]
MUSIC: YOU MAKE ME FEEL SO YOUNG. Y OU MAKE ME FEEL THERE ARE SONGS TO
BE SUNG.
[Depiction of an adult male with two young children, one child male and the other
female]
[Depiction of a plate of pancakes with two heart-shaped pats of margarine on the
pancakes; behind the plate is a package of Promise spread (stick form), with the
following statements on the package label: "Low in Saturated Fat" and "NO
CHOLESTEROL"]
[Depiction of adult male smiling and looking down, moving to depiction of the
young girl smiling and looking up]
"HEALTHTODAY Serum Cholesterol: thewarningisreal." [ Depiction of Newspaper
Headline] [SFX: Dramatic Tone] MUSIC: AND EVERY TIME | SEE YOU GRIN ...
[Depictions of the adult male with the two children] "FIT -OR- FAT"
[Depiction of Newspaper Headline, shown several times] [SFX: Printing Press
Sounds]
V OICEOVER: "Promise spread has no cholesterol” [D epiction of the adult malewith
thetwo children; asuper at the bottom of the screen states: "Include Promise as part
of alow saturated fat, low cholesterol diet."]
VOICEOVER: "...and islower in saturated fat than leading margarines." [Depiction
of aknife spreading margarine on pancakeswith a package of Promise spread (stick
form) behind the plate; the Promise package label states "Low in Saturated Fat"
and "NO CHOLESTEROL" and a super at the bottom of the screen continues to state:
"Include Promise as part of alow saturated fat, low cholesterol diet."]
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MusSIC: YOU MAKE ME FEEL SO YOUNG [Depiction of the adult male with two
children at a table moving to screen depicting the female child eating and then to
a depiction of the male child eating and then to the adult male eating]

V OICEOVER: "Promise. Get Heart Smart."

[Depiction of packages of Promise spread (tub form), Promise spread (stick form)
and Promise Extra Light margarinein top third of screen] A super inlarge capsin
the center of screen reads: "PROMISE. GET HEART SMART" [Depiction of the male
adult with the two children in the bottom of the screen] (Exhibit A).

B. "GET HEART SMART." (Exhibits A through E).

C. Depiction of Heart-Shaped Pat[s] of Margarine in conjunction with
depictions of packages of Promise spread, Promise Extra Light margarine and
Promise Ultra (26%) spread. (Exhibits A through E).

D. "Low in Saturated Fat." [Depiction of package of Promise spread (stick
form)] (Exhibit B).

E. "ZERO FAT BREAKTHROUGH" [Depiction of Headling] [sFx
MUSICAL/ELECTRONIC]

* % % % %
"EXCLUSIVE THE FIRST Fat Free MARGARINE" [Depiction of Headline] SFX
COMPUTER PRINTER

* % % % %
VoICEOVER: "Discover Fat Free Promise Ultra." [Depiction of plate with two
muffin halves with heart-shaped pats of margarine on the muffins; behind the plate
isapackage of Promise Ultra Fat Free spread]
"Zero Fat with ...just five delicious calories a serving." [Depiction of young girl
with three adults, moving to depiction of aknife spreading margarine on a muffin
half]; a super at the bottom of the screen states: "Include Promise Ultra as part of
alow saturated fat, low cholesterol diet."]

[Depiction of adultsand young girl at a table; a super at the bottom of the screen
states: "Include Promise Ultra aspart of alow saturated fat, low cholesterol diet."]
* k % * %

VOICEOVER: It'sthefirst fat free...margarine. Definitely one of akind." [Depiction
of people at table moving to male adult eating muffin with margarine on it]

"SPREAD THE FAT FREE NEWS" SFX ELECTRONIC

* % % % %
VOoICEOVER: "Regular or Fat Free Promise Ultra ... " [Depiction of packages of
Promise Ultra (26%) spread and Promise Ultra Fat Free spread in top third of

screen)

VOICEOVER: "Get Heart Smart." [Depiction of packages of Promise Ultra (26%)
spread and Promise Ultra Fat Free spread in top third of screen; a super in large
caps in the center of screen reads: "GET HEART SMART"] (Exhibit D).

PAR. 5. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including but not necessarily limited to the adverti sements attached
as Exhibits A through E, respondent has represented, directly or by
implication, that eating Promise spread, Promise Extra Light
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margarine or Promise Ultra (26%) spread helps reduce the risk of
heart disease.

PAR. 6. Through the use of the statementsand depi ctions set forth
in the advertisementsreferred to in paragraph four, including but not
necessaily limited to the advertisements atached as Exhibits A
through E, respondent hasrepresented, directly or by implication, that
at the time it made the representation set forth in paragraph five,
respondent possessed and relied upon a reasonable basis that
substantiated such representation.

PAR. 7. Intruth andinfact, at the timeit made the representation
set forth in paragraph five, respondent did not possess and rely upon
areasonable basis that substantiated such representation. Therefore,
the representation set forth in paragraph sx was, and is, false and
mid eading.

PAR. 8. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including but not necessarily limited to the advertisements attached
as Exhibits A and D, respondent has represented, directly or by
implication, that Promise spread and Promise Extra Light margarine
[Exhibit A] and Promise Ultra (26%) spread [Exhibit D] are low in
total fat.

PAR. 9. Intruth and infact, Promise spread, Promise ExtraLight
margarineand Promise Ultra(26%) spread arenot low intotal fat. At
the time respondent made the representation, Promise spread
contained 9.5 grams of fat per 14 gram serving and 34 grams of fat
per 50 grams; Promise ExtraLight margarine contained 5.6 grams of
fat per 14 gram serving and 20 grams of fat per 50 grams; and
Promise Ultra (26%) spread contained 3.64 grams of fat per 14 gram
serving and 13 grams of fat per 50 grams. Therefore, the
representation set forth in paragraph eight was and is false and
mid eading.

PAR. 10. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including but not necessarily limited to the advertisements attached
as Exhibits A and B, respondent has represented, directly or by
implication, that Promise spread islow in saturated fat.

PAR. 11. In truth and in fact, Promise soread is not low in
saturated fat. At the time respondent made the representation,
Promise spread contained 1.6 grams of saturated fat per 14 gram
serving with 17 percent of calories derived from saturated fat.
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Therefore, the representation set forth in paragrgph ten was and is
false and mideading.

PAR. 12. Through the use of the statements and depictions
contained in the advertisements referred to in paragraph four,
including but not limited to the advertisement attached as Exhibit A,
respondent has represented, directly or by implication, that Promise
spread and Promise Extra Light margarine have no dietary
cholesterol. Respondent hasfailed to adequately di scl osethat Promise
spread and Promise Extra Light margarine contain a significant
amount of total fat. In light of respondent's representation that
Promise spread and Promise Extra Light margarine have no dietary
cholesterol, the significant total fat content of the productswould be
material to consumers and the failure to adequately disclose this fact
is deceptive.

PAR. 13. The acts or practices of respondent, as alleged in this
complaint, constitute unfair or deceptive acts or practices and the
making of fal se advertisementsin or affectingcommerceinviolation
of Sections 5(a) and 12 of the Federal Trade Commission Act.
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EXHIBIT A-1
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EXHIBIT A-2

"HEADLINES' AD

(VIDEOCASSETTE)
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EXHIBIT B
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EXHIBIT C-1
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EXHIBIT D
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EXHIBIT E
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
respondent with violation of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for Federal Trade
Commission having thereafter executed an agreement containing a
consent order, an admission by therespondent of all thejurisdictional
factsset forthin the aforesaid draft of complaint, a statement that the
signing of said agreementisfor settlement purposesonly and doesnot
constitute an admission by respondent that the law has been violated
as aleged in such complaint, or that the facts as alleged in such
complaint, other than jurisdictional facts, are true and waivers and
other provisions as required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violaed the sad Act, and that complaint should issue stating its
chargesin that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the
comments received, now in further conformity with the procedure
prescribed in Section 2.34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the following order:

1. Respondent Conopco, Inc. isaNew Y ork corporation with its
office and principal place of business located at 390 Park Avenue,
New York, New York. Van Den Bergh Foods Company is an
unincorporated operating division of Conopco, Inc. Conopco, Inc. is
a wholly-owned subsidiary of Unilever United States, Inc., a
Delaware corporation with its office and principal place of business
also located at 390 Park Avenue, New Y ork, New Y ork.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
isin the proceeding isin the public interest.
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ORDER
l.

Itisordered, That Conopco, Inc., acorporation, itssuccessorsand
assigns, and its officers, agents, representatives and employees,
directly or through any corporation, subsidiary, division or other
device (including but not limited to VVan Den Bergh Foods Company),
in connection with the manufacturing, advertising, labeling,
promoation, offering for sale, sale or distribution of Promise spread,
Promise Extra Light margarine, Promise Ultra (26%) spread, or any
other margarine or spread in or affecting commerce, as "commerce”
is defined in the Federal Trade Commission Act, do forthwith cease
and desis from representing, directly or by implication, that:

A. Eating Promise spread, Promise Extra Light margarine or
Promise Ultra (26%) spread or any other margarine or spread will
help to reduce the risk of heart disease; or

B. Any margarine or spread has the relative or absolute ability to
cause or contribute to any risk factor for a disease or any health-
related condition;

unlessat thetime of making such representation respondent possesses
and relies upon a reasonable basis consisting of competent and
reliable scientific evidence that substantiates the representation;
provided however, that any such representation that is specifically
permitted in labeling for such food product by regulations
promulgated by the Food and Drug Administration pursuant to the
Nutrition Labeling and Education Act of 1990 will bedeemedto have
areasonable basis asrequired by this paragraph. For purposes of this
order, "competent and reliable scientific evidence" shall mean tests,
analyses, research, studiesor other evidence based on the expertise of
professonals in the rdevant area, that has been conducted and
evaluated in an objective manner by persons qualified to do so, using
procedures generally accepted in the profession to yield accurate and
reliableresults.
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It is further ordered, That respondent Conopco, Inc., a
corporation, its successors and assigns, and its officers, agents,
representatives and employees, directly or through any corporétion,
subsidiary, division or other device (including but not limited to Van
Den Bergh Foods Company), in connection with the manufacturing,
advertising, labeling, promotion, offering for sale, sdeor distribution
of Promise spread, Promise Extra Light margarine, Promise Ultra
(26%) spread, or any other margarine or spread in or affecting
commerce, as "commerce" is defined in the Federa Trade
Commission Act, do forthwith cease and desi st from misrepresenting,
in any manner, directly or by implication, through numerical or
descriptive terms or any other means, the existence or amount of fat,
saturated fat, cholesterol or calories in any such product. If any
representation covered by this Part either directly or by implication
conveys any nutrient content claim defined (for purposesof |abeling)
by any regulation promul gated by the Food and Drug Administration,
compliancewith thisPart shall be governed by the qualifying amount
for such defined claim as set forth in that regulation.

It is further ordered, That respondent Conopco, Inc., a
corporation, its successors and assigns, and its officers, agents,
representatives and employees, directly or through any corporation,
subsidiary, division or other device (including but not limited to Van
Den Bergh Foods Company), in connection with the manufacturing,
advertising, labeling, promotion, offering for sale, sdeor distribution
of Promise spread, Promise Extra Light margarine, or any other
margarine or spread that contains a total fat disclosure amount as
defined in Part V of this order, in or affecting commerce, as
"commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from failing to disclose clearly and
prominently in any advertisement or promotional material that refers,
directly or by implication, to the absolute or comparative amount of
cholesterol in such food:

A. Thetotal number of grams of fat per serving; and
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B. For three (3) years from the effective date of this order, any
advertising or promotion of any margarine or spread advertised,
promoted, offered for sale, sold or distributed under the Promise
brand name that contains a total fat disclosure amount as defined in
Part V of this order shall also disclose the percentage of calories
derived from fat or a statement that the margarine or spread is not a
"low fat" food.

V.

Nothing in this order shall prohibit respondent from making any
representation that is specifically permitted in labeling for any
margarine or spread by regulations promulgated by the Food and
Drug Administration pursuant to the Nutrition Labeling and
Education Act of 1990.

V.

For purposes of this order, the following terms and definitions
shal apply:

A. Theterm"spread" shall mean any spread that has organol eptic
properties similar to butter or margarine;
B. The term "margarine” or "spread" shall not include:

1. Any foodservice margarine or spread sold in bulk sizesfor use
by restaurants or foodservice establishments or sold in individual
portion packs for table service use by restaurants or foodservice
operators, provided that said products bear no nutrient content or
health benefit claimsin any context on any such product package and
provided further that respondent, its successors or assigns, does not
advertise, promote, offer for sale, sell or digribute any such product
to consumers; or

2. Any margarine or spread sold or distributed to consumers by
third parties under private labeling agreements with respondent, its
successors or assigns, provided respondent, its successorsor assigns,
does not participate in the funding, preparation or dissemination of
any advertising of said products to consumers; and
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C. For purposes of Part Ill of this order, the term "total fat
disclosure amount” shall mean the disclosure level of fat as set forth
in final regulations concerning cholesterol content claims as
promulgated by the Food and Drug Administration pursuant to the
Nutrition Labeling and Education Act of 1990.

VI.

It isfurther ordered, That for five (5) years after the last date of
dissemination of any representation covered by thisorder, respondent,
or its successors and assigns, shall maintain and upon request make
available to the Federa Trade Commission for inspection and

copying:

A. All materials that were relied upon in disseminating such
representation; and

B. All tests, reports, studies, surveys, demonstrations or other
evidencein its possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including complants from consumers.

VII.

Itisfurther ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change, such as
dissolution, assignment or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries or
any other changewhich may affect compliance obligationsarising out
of the order.

VIII.

Itisfurther ordered, That respondent shdl, within thirty (30) days
after serviceupon it of thisorder, distributeacopy of thisorder toits
Van Den Bergh Foods Company division and any other operating
division engaged in the sale or marketing of margarines or spreads,
to each of its managerial employees in its Van Den Bergh Foods
Company division and any other operating division engaged in the
saleor marketing of margarines or spreads, and to each of itsofficers,
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agents, representatives, or employees engaged in the preparation or
placement of advertising or other material covered by this order.
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IX.

Itisfurther ordered, That thisorder will terminate on January 23,
2017, or twenty yearsfrom the most recent date that the United States
or the Federal Trade Commission files acomplaint (with or without
an accompanying consent decree) in federal court alleging any
violation of theorder, whichever comeslater; provided, however, that
the filing of such a complaint will not affect the duration of:

A. Any paragraph inthisorder that terminatesin lessthan twenty
years;

B. Thisorder's application to any respondent that is not named as
adefendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.

Provided further, that if such complaint isdismissed or afederal court
rules that the respondent did not violate any provision of the order,
and thedismissal or ruling iseither not appeal ed or uphe d on appedl,
then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate
between the date such complaint isfiled and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.

X.

Itisfurther ordered, That respondent shal, within sxty (60) days
after service upon it of this order and at such other times as the
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.
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INTHEMATTER OF

UNIVERSAL MERCHANTS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TOALLEGED VIOLATION OF
SECS.5AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3707. Complaint, Jan. 23, 1997--Decision, Jan. 23, 1997

This consent order prohibits, among other things, a California-based dietary
supplement manufacturer and its president from claiming, without competent
and reliable scientific substantiation, that any food, dietary supplement or drug
reduces body fat, causes weight loss, increase lean body mass, or controls
appetite or craving for sugar; from misrepresenting the results of any test, study
or research; and from representing that any testimonial or endorsement is the
typical experience of users of the advertised product, unless the claim is
substantiated or the respondent discl osesthe generally expected resultsclearly
and prominently.

Appearances

For the Commission: Rosemary Rosso, Maureen Enright, Anne
V. Maher and Jill Samuels.

For the respondents. Ed Glynn and Gary Hailey, Venable,
Baetjer, Howard & Civiletti, Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Universal Merchants, Inc., a corporation, and Steven Oscherowitz,
individudly and asan officer of thecorporation ("respondents"), have
violated the provisions of the Federal Trade Commission Act, and it
appearing to the Commission that this proceeding is in the public
interest, alleges:

1. Respondent Universal Merchants, Inc. is a Delaware
corporation with its principal office or place of business at 4727
Wilshire Blvd., Suite 510, Los Angles, CA.

2. Respondent Steven Oscherowitz is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the corporation,
including the actsor practicesalleged in thiscomplaint. His principal
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officeor place of businessisthe same asthat of Universd Merchants,
Inc.

3. Respondents have manufactured, advertised, labded, offered
for sale, sold, and distributed products to the public, including
ChromaTrimand ChromaTrim-100 ("ChromaTrim™), chewinggums
containing chromium picolinate. ChromaTrim is a "drug,” and/or
"food," within the meaning of Sections 12 and 15 of the Federa
Trade Commission Act.

4. The acts and practices of respondentsalleged in this complaint
have been in or affecting commerce, as "commerce” is defined in
Section 4 of the Federal Trade Commission Act.

5. Respondents have disseminated or have caused to be
disseminated advertisements for ChromaTrim, including but not
necessaily limited to the attached Exhibits A and B. These
advertisements contain the following statements and depictions:

A."100% natural, ChromaT rim™ is the sugar-free, fat-reducing chewing gum
that is proven to reduce body fat and decrease your appetite (especially sugar
cravings). ChromaTrim works fast and is extremely safe. ChromaTrim's active
ingredient Chromium Picolinate is so unique, it's patented by the U.S.D.A."

"No special diets, no tiring exercise, and no harmful chemicals, ChromaTrim is
simply the secret to successful fat loss. Guaranteed. The fact is, thousands of
formerly over-weight men and women have successfully changed their lives."

"1 lost 40 pounds with ChromaTrim-100." [The advertisement depicts a slender
woman with the caption Belinda W oodruff.]

"l lost 35 pounds using ChromaT rim." [The advertisement depicts a woman in a
two-piece bathing suit with the caption Nicky Peters.] (Exhibit A)

B. Susan Ruttan: "Thisis not another fad diet or crash program. ChromaT rim
is a chewing gum that contains chromium picolinate, a very special form of
chromium. Now chromium is an essential mineral like iron and zinc. Y our body
needsit every day. It'simportant. And scientific research has shown that chromium
works with your body's insulin, helping it to burn fat, preserve and build muscle,
and control cravings and hunger. And when your body gets the chromium it needs
by chewing ChromaTrim, listen to what can happen." (Exhibit B, p. 2)

Veronica Hall: "I lost 80 pounds. And | went down from a size 28, to asize 18."
(Exhibit B, p. 2)

Donna Allison: "I've lost 36 pounds and | still have 20 or so moreto lose." (Exhibit
B, p. 2)

Susan Ruttan: "So how do you know it can work for you? Well, according to the
U.S. Department of Agriculture, nine out of ten of usdon't get enough chromium
inour diet....Andif you don't get enough chromium in your diet, your body's natural
system for burning fat, buildingmuscle, and controlling cravingsisn't going to work
as well as it should." (Exhibit B, p. 3)

Susan Ruttan: "And with this system you don't have to starve yourself, or sweat
buckets to see areal change." (Exhibit B, p. 3)
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Susan Ruttan: "Thereal goal isto keep and even build muscle, and burn off that fat.
And that's where ChromaTrim comes in because it helps your body's natural fat
burning and muscle building system work better. So, how do we know? W ell, there
have been studies, many of them testing what chromium does." (Exhibit B, p. 4)
Susan Ruttan: "ChromaTrim helps your body by helping it work better to burn fat,
preserve and build muscle and to help control hunger and cravings. And it's so
easy." (Exhibit B, p. 4)

Rick Gordon: "In the afternoon when | get this craving for acandy bar or sweets,
| just grab the gum, throw it in my mouth. Cuts the craving just like that." (Exhibit
B, pp. 4-5)

Wendy Wilburn: "1 did notice that my cravings for chocolate and things like that
changed. But | didn't go out of my way to make this a diet plan whatsoever."
(Exhibit B, p. 5)

Susan Ruttan: "Look, your body needs chromium to work properly. And nine out
of ten people don't get enough from their daily diet. In fact, in order to get enough
chromium it's been estimated that the average person if they didn't change their diet
would have to consume as much as 13,000 calories aday." (Exhibit B, p. 5)
Female Announcer Wearing Lab Coat: "Nine out of ten of us don't get enough
chromium from our daily diet. And chromium . . . isan essential mineral. Y ou need
it to survive. So, what does chromium do? Scientists have shown that chromium
plays a key role in helping your body's insulin work better. And insulin is your
body'skey to burning fat and preserving and building muscle. Insulinis also known
as the hunger hormone. It helps control cravings and hunger. So you need to get
enough chromium in your diet every day to help your insulin work the way it
should. And remember, chances are nine out of ten you're not getting enough
chromium right now." (Exhibit B, pp. 5-6)

Announcer in Lab Coat: "In a double blind study of 150 people conducted in
conjunction with the University of Texas, . . . people who were given a chromium
picolinate supplement|ost an average of 4.2 pounds of body fat .. . [a]nd gained 1.2
pounds of muscle mass. . . . Now you can get the chromium advantage with
ChromaTrim. ... You simply chew two to three pieces of the mint flavored gum
every day. That way your body gets the chromium it needs to help your insulin
work better, to burn fat, preserve muscle and control cravings." (ExhibitB, p. 11)

6. Through the means described in paragraph five, respondents
have represented, expressly or by implication, that:

A. Chromarrim significantly reduces body fat.

B. ChromaTrim causes significant weight loss.

C. ChromaTrim significantly reduces body fat and causes weight
loss without dieting or exercise.

D. ChromaTrim increases lean body mass and builds muscle.

E. ChromaTrim controls appetite and craving for sugar.
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F. Testimonialsfrom consumers appearing in the advertisements
for ChromaTrim reflect the typica or ordinary experience of
members of the public who use the product.

G. Nine out of ten people do not consume enough chromium to
support normal insulinfunction, resulting in decreased ability to burn
fat, preserve muscle, and control hunger and cravings.

7. Through the means described in paragraph five, respondents
haverepresented, expressly or by implication, that they possessed and
relied upon areasonable basis that substantiated the representations
set forth in paragraph six, at the time the representations were made.

8. In truth and in fact, respondents did not possess and rely upon
areasonable basis that substantiated the representations set forth in
paragraph six, at the time the representations were made. Therefore,
the representation set forth in paragraph seven was, and is, false or
mid eading.

9. Through the means described in paragraph five, respondents
have represented, expressly or by implication, that scientific studies
demonstrate that:

A. Chromarrim significantly reduces body fat.

B. ChromaTrim causes significant weight loss.

C. ChromaTrim significantly reducesbody fat and causesweight
loss without dieting or exercise.

D. ChromaTrim increases lean body mass and builds muscle.

E. ChromaTrim controls appetite and craving for sugar.

10. Intruth and in fact, scientific studies do not demondrate that:

A. Chromarrim significantly reduces body fat.

B. ChromaTrim causes significant weight loss.

C. ChromaTrim significantly reduces body fat and causes weight
loss without dieting or exercise.

D. ChromaTrim increases lean body mass and builds muscle.

E. ChromaTrim controls appetite and craving for sugar.

Therefore, the representations set forth in paragraph nine were, and
are, false or mid eading.

11. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
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making of fal se advertisements, in or affectingcommerceinviolation
of Sections 5(a) and 12 of the Federal Trade Commission Act.
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EXHIBIT A
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EXHIBIT B

VOICE OVER: Thefollowing is a paid advertisement for ChromaT rim presented
by Universal Merchants.

RICK GORDON: I'm probably in better shape now than | was in high school or
college.

["Testimonials describe best case results and are not intended to represent typical
results," displayed on screen for approximately two seconds during Gordon
testimonial.]

ROSEANNE WALKEY: That day that | put some pantson and they fell off, then
| thought ooooh, that's a clue.

["Testimonial s describe best case results and are not intended to represent typical
results," displayed on screen for approximately two seconds during Walkey
testimonial.]

KATHLEEN DEEMS: The last time | looked this trim and fit | wasin my 20's.
["Individual results will vary based on personal commitment and other factors,”
displayed on screen for approximately two seconds during Deems testimonial.]
MELISSA LINDSAY: People ask me al thetime what do you use? How did you
doit?

DONNA ALISON: Every time | get on the scale | can see it go down another
pound or two.

VERONICA HALL: | haven't worn jeansin over 13 years.

ROSEANNE BRADSHAW: The last time my body looked this good was back
when | was married.

ADRIENNE ANTOINE: | looked inthe mirror, and I'm like, oh my God! Can | get
over how slim | am now.

DAVID ALVARADO: If someone would have told me ayear ago that hey, you
could chew thisgum and it's going to help you lose weight, | would have said yeah,
right.

VOICE OVER: Coming up next, discover how you can lose fat and get fit the
smart way, with ChromaT rim. The breakthrough chewing gum and fat | oss system
with chromium picolinate.

DR. GARY EVANS: Americans have reduced their fat intake. And what's
happened? W e continued to find that more and more are overweight. So something
else iswrong. The something else is probably alack of chromium in the diet.

DR. GIL KAATS: And here's a product that can potentially help the burning of
excess fat without depleting any muscle. And may even be adding muscle mass.
SUSAN RUTTAN: Hi, I'm Susan Ruttan. Now when you hear the word struggle
and weight, do you say that'sme? Well, arecent poll showed that almost three out
of four peopleare overweight. Look, dietsdon't work. We'veall lived through them.
Exercise fadsand machinescome and go. And fat grams have become an obsession.
Are you depressed yet? Well here's something that's very new and very exciting.
The ChromaTrim system. Over the next half hour you're going to learn how to
finally get control of your body, and your weight with this. Keep your hands off that
clicker. This is not another fad diet or crash program. ChromaT rim is a chewing
gum that contains chromium picolinate. A very specia form of chromium. Now
chromium is an essential mineral like iron and zinc. Y our body needs it every day.
It's important. And scientific research has shown that chromium works with your
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body's insulin, helping it to burn fat, preserve and build muscle, and control
cravings and hunger. And when your body gets the chromium it needs by chewing
ChromaTrim, listen to what can happen.

RICK GORDON: | had to get all my suits altered now. That's the biggest thing.
Going down from 34 down to 31 and a half inch waist.

["Weight loss varies with individuals. Adherence to the complete ChromaTrim
system including exercise and a sensible diet is necessary for success," displayed
on screen for approximately five seconds during Gordon testimonial.]
VERONICA HALL: I lost80 pounds. And | went down from asize 28,to asize 18.
And that's a new person.

DONNA ALLISON: I'velost 36 poundsand | till have 20 or so moreto lose. But
it'snotlike l've gotto get to thetop of themountain. | just go along anditjust keeps
happening.

ROSEANNE WALKEY: : | have acat and thelitter box comesin eight things, eight
pound things. And | carried al three of them in and | thought that's what | used to
carry around with me.

MELISSA LINDSAY : Well | waswearing like a24-W, and now I'm only down to
size 14 and my goal was a size 13, 14, because that's what | wore in high school.
WENDY WILBURN: I wasasize9. And I'm asizeone to threeright now. There's
a big difference between anine and a three.

ADRIENNE ANTOINE: | had plateaued at 195, and | stayed right thereand wasn't
budging, wasn't going anywhere. So | started usingthegum and it wasjust agradual
weight loss.

DAVID ALVARADO: Somewhere between 10 to 15 pounds overall weight loss.
But in the body changes I've noticed there's definitely been here in what they call
the "love handles."

BELINDA WOODRUFF: Y ou're getting people saying, you know you're looking
better. What are you doing? And | have to say, well, I'm chewing gum. Y ou know?
They go, what are you doing? I'm chewing gum. And it'sjust that simple.
SUSAN RUTTAN: ChromaTrimreally works. Haveyou noticed | can't stop talking
about it? And neither can magazines like Newsweek, Prevention, The Los Angeles
Time, Longetivity and many more. So how do you know it can work for you? Well,
according to the U.S. Department of Agriculture, nine out of ten of us don't get
enough chromium in our diet. You get chromium from foods like brewers yeast,
broccoli, lobster, calvesliver, oysters and wheat germ. And surprise, wejust don't
eat enough of thesefoods. And if you don't get enough chromium in your diet, your
body'snatural systemfor burningfat, buildingmuscle, and controlling cravingsisn't
going to work as well as it should. Are you starting to get the picture? So here's
what you do. Y ou follow the ChromaTrim system and every day you chew a few
piecesof ChromaTrim. The chromium isinthe gum. And with thissystem you don't
have to starve yourself, of sweat bucketsto see areal change.

["Individual results vary," displayed on screen for approximately three seconds
while Susan Ruttan is speaking.]

JOYCE CURZON: The skin just sort of sagged off of me. And | never had the
muscle tone that | do now. Never. Not even in my 20's.

ROSEANNE BRADSHAW: | just saw muscle developing all over my body. And
the fat was disappearing. And | couldn't believe it.
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KATHLEEN DEEMS: | know | have the muscle, but | think | lost the cellulite, the
fat that dimpled. The look that you sometimes get when you get heavier.

RUSS MANNEX: I'm not Adonis, but I'm on my way. | don't have a six pack, but
| definitely have more definition than | have before. Definitely.

ADRIENNE ANTOINE: I just really started to seedefinitionin my arms, my body,
my waist, my thighs and everything. | just -- | was being sculpted. Gum was
sculpting my body.

DONA HEIDER: There's not that sense of I'm on adiet. | have to deprive myself.
| have to watch everything | eat. It was working. It all came together. And | was
eating better because | felt better.

SUSAN RUTTAN: When you usethe ChromaTrim system, you choose to lose the
smart way. And fat loss, not scale weight, isthe key. With ordinary dieting you may
lose pounds, but pounds of what? Low calorie diets often cause your body to lose
muscle, but muscle gives your body shape and burns calories. You don't want to
lossit. But that'swhat you lose on the dieting roller coaster. Thereal goal isto keep
and even build muscle, and burn off that fat. And that's were ChromaTrim comes
inbecauseit hel ps your body's natural fat burning and muscle building system work
better. So, how do we know? Well, there have been studies, many of them testing
what chromium does. One of the largest and most dramatic ones was conducted by
Dr. Gil Kaats of the Health and Medical Research Foundation, along with the
University of Texas. It wasdouble blind, which means that nobody knew who was
gettingchromium intheir diet, and who was getting nothing, a placebo, until the end
of the study.

DR. GIL KAATS: What we did in the beginning was we measured how much fat
and how much lean they had using underwater technology -- the displacement
method, the most accurate measurement we could get. Then we had them use this
supplement over a sixty day period of time and they followed whatever program
they wanted. Then we measured them again. And when we measured them again,
then we compared how much change occurred in the body fat they had, and how
much change occurred in the lean that they had. And then we sent the statistics over
to the medical school and said now, here's the statistics of what happened. Call this
third party and break the code and so forth. And we'll find out whether or not this
stuff really works. And what we found was when we compared the two groups,
those who didn't get any chromium at all, what happened was that they stayed pretty
much the same. But the people who took the chromium had some dramatic losses
over atwo month period -- we see them asdramatic in body fat they lost. They lost
over four pounds of body fat and gained over a pound of lean. Even more
importantly to us, iswe went out then and measured a variety of different products
over the past four years containing chromium picolinate and again and again we
find out those products containing the chromium typically produce results very
similar to what we found here.

SUSAN RUTTAN: ChromaTrim isn't amagic pill or gum. butit can become your
secret weapon to finally help you lose fat and get fit. Remember, diets starve your
body and can end of [sic] doing more harm than good. ChromaTrim helps your
body by helping it work better to burn fat, preserve and build muscle and to help
control hunger and cravings. And it's so easy.

["Individual results vary," appears at bottom of screen for approximately 2 seconds
while Susan Ruttan is speaking.]
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RICK GORDON: Inthe afternoon when | get thiscraving for acandy bar or sweets,
| just grab the gum, throw it in my mouth. Cuts the craving just like that.
WENDY WILBURN: I did notice that my cravings for chocolate and things like
that changed. But | didn't go out of my way to make this a diet plan whatsoever.
DONNA ALISON: | just realized one day after | had been on the gum for about
three weeks that | wasn't having that bow! of ice cream at 10:00 at night any more.
BELINDA WOODRUFF: Youdon'tnoticeyou havelostthosecravingsuntil you're
sitting down and you're eating a piece of pie, not the whole pie.

RUSS MANNEX: The gum was a great idea because | tend to be very hand to
mouth. When I'm just sitting there in my office I've got a bag of chips or something.
It'saeasy thingto do. And grabbing for the gumwas alot easier and it did the trick.
ADRIENNE ANTOINE: Well, | would just pop in a piece of gum whenever | felt
this urge to have a piece of chocolate. Instead of the chocolate | substituted the
gum.

SUSAN RUTTAN: Look, your body needs chromium to work properly. And nine
out of ten people don't get enough from their daily diet. In fact, in order to get
enough chromium it's been estimated that the average person if they didn't change
their diet would have to consume as much as 13,000 calories aday. It would kind
of defeat the purpose. And by the way, doctors agree that taking chromium to
supplement your diet is extremely safe. So here's how the system works. Y ou chew
a few pieces of ChromaTrim a day. Many people chew before or after meals, or
when they get cravings for sweets or just when they want fresh breath. It's mint
falvored and tastes great. By chewing ChromaTrim you know your body can get the
chromium it needs. Y ou'll also getthe ChromaTrim no diet nutritional program that
tells you how to figure out your optimum cal orie intake for maximum fat loss. And
the smart exercise program that shows you how to tone those areas of your body,
your hips, thighs, stomach, where fat loss is key. Now you can help your body do
what it's supposed to do. Take control. Win the battle of the bulge. And lossthe fat
the smart way. With ChromaTrim.

FEMALE ANNOUNCER WEARING LAB COAT: Hi. You've heard the facts.
Nine out of ten of us don't get enough chromium from our daily diet. And
chromium, likeiron or zinc, isan essential mineral. Y ou need itto survive. So, what
does chromium do? Scientists have shown that chromium plays a key role in
helping your body's insulin work better. And insulin is your body's key to burning
fat and preserving and building muscle. Insulin is also known as the hunger
hormone. It helps control cravings and hunger. So you need to get enough
chromium in your diet every day to help your insulin work the way it should. And
remember, chances are nine out of ten you're not getting enough chromium right
now. That's where ChromaTrim comesin. It seems almost too simple. Y ou chew a
few pieces of ChromaTrim every day. The gum contains a very special type of
chromium, called chromium picolinate that gets released when you chew. Y ou
follow a simple diet and exercise program you create. And you're done. No
starvation, no sweat. It seems almost too good to be true, but it works.

RICK GORDON: I'm probably in better shape now than | was in high school or
college.

["Lost 25 pounds with ChromaTrim," displayed on screen during Gordon
testimonial.]

KATHLEEN DEEMS: The last time | looked this trim and fit | wasin my 20's.
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ROSEANNE WALKEY: Having the weight off | feel younger.

["Weight Loss varies with individuals. Adherence to the complete ChromaTrim
system including exercise and a sensible diet is necessary for success," displayed
on screen for approximately five seconds during testimonials of Kathleen Deems
and Roseanne Walkey.]

VERONICAL HALL: You don't have to mix any powders or you know anythng
like that. And that's what makes it so good. Just pop some gum and go.

["Lost 81 poundswith ChromaTrim," displayed on screen during Hall testimonial.]
DONNA ALISON: Every time| get on the scale | can put down another pound or
two.

["Lost 36 pounds with ChromaTrim," displayed on screen during Alison
testimonial.]

WENDY WILBURN: From a size nineto a size three in three to four months is
pretty drastic.

["Lost 15 pound with ChromaTrim," displayed on screen during Wilburn
testimonial.]

ADRIENNE ANTOINE: And this skirt is a size -- ye gads -- it's 26, 28. And now
I'm a size 8.

LAB COAT ANNOUNCER: Listen to this. In adouble blind study of 150 people
conducted in conjunction with the University of Texas, people who were not given
a chromium picolinate supplement -- the placebo group -- saw little fat loss or
muscle gain over two months. But people who were given a chromium picolinate
supplement lost an average of 4.2 pounds of body fat. The bad stuff. And gained 1.2
poundsof muscle mass. The good stuff. Againin just two months. Now you can get
the chromium advantage with ChromaT rim. W hen you call right now we'll rush you
asixty day supply of ChromaTrim. Y ou simply chew two to three pieces of the mint
flavored gum every day. That way your body gets the chromium it needs to help
your insulin work better, to burn fat, preserve muscle and control cravings. You'll
also get ChromaTrim's no diet nutritional program that allows you to maximize fat
loss without starving yourself. And the ChromaTrim smart exercise program to
target and tone as you lose the fat. You'll get it all. The complete ChromaTrim
system for just $39.95. And when you call right now you'll also get this
ChromaTrim travel case so you'll never be without ChromaTrim when you are on
the go. And it all comes with ChromaT rim's choose to |lose money back guaranty.
Try ChromaTrim inyour own home for afull 30 days. Seetheresultsfor yourself.
And if for any reason you're not satisfied just return the system for afull refund. The
only thing you haveto lose is fat. Here's how to get your own ChromaTrim right
now.

[SILENT STILL SHOT OF HOW TO ORDER INFORMATION]
SUSAN RUTTAN: Welcomeback. I'm Susan Ruttan. Y ou know we've all struggled
with our weight at some time. And for many it's a constant battle. For me, the
weight always came back when | went off adiet or got busy with work or taking
care of my son. The problem with diets is that you often feel hungry and deprived.
ChromaT rim takes adifferent approach. And that's what is so exciting. It explains
why it's been so hard for so many people to get rid of excess weight. And it offers
a solution too. When you get enough chromium in your diet, your body's natural
mechanism to burn fat and preserve muscle works better. The way it's supposed to.
And when it works better, you can win the battle and see a real change.
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ChromaT rim was recently given to a group of people who were tired of struggling
with their weight. Listen to some of the outstanding stories -- resultsthey got in just
30 days.

["Weight loss varies with individuals. Adherence to the complete ChromaTrim
system including exercise and a sensible diet is necessary for success," displayed
on screen for approximately five seconds while Susan Ruttan is speaking.]
TESTIMONIALIST #1: Inlittle over four weeks I'd lost eight and a half pounds.
TESTIMONIALIST #2: I've lost about five pounds.

TESTIMONIALIST #3: It was about nine and a half, ten pound difference.
TESTIMONIALIST #4: In one month | lost six pounds, which was amazing.
TESTIMONIALIST #5: Because | 've lost so much weight, and I'm feeling so much
better | have a special energy in me.

TESTIMONIALIST #2: 1 just felt like | had more energy. That | wanted to go on
my morning walks.

TESTIMONIALIST #5: I'm really toning down. And that's better.
TESTIMONIALIST #4: It'sreally smoothed out my legs too.
TESTIMONIALIST #3: Y ou know the turkey waddlein your arm? When you can
slap people when they walk by? | don't have it any more. It's starting to go away.
TESTIMONIALIST #1: It just seems like the weight melts off.
TESTIMONIALIST #2: 1 didn't feel | was on adiet.

TESTIMONIALIST #1: That craving or that sensation of you know, | want my
food, I'm starving. It just isn't there.

TESTIMONIALIST #4: My doctor had recommended many months ago that take
some chromium because I'm a chocoholic.

TESTIMONIALIST #3: | have achocolate craving so bad. | love chocolate. That's
my weakness.

TESTIMONIALIST #4: And he gave me these pills that were this big, and said
here, take these. | said no, I'd rather have a Hershey Bar.

TESTIMONIALIST #3: 1 don't craveit. | don't craveit at all.
TESTIMONIALIST #4: | just don't have the craving for sweets any more.
TESTIMONIALIST #2: Instead of grabbing something at afast food restaurant, the
drive-in, | would have my gum. | keep some in my purse.

TESTIMONIALIST #4: My pants are all baggy. | going to have to go to the store.
TESTIMONIALIST #3: | am so tired of shopping inthe big women's shop.
TESTIMONIALIST #4: I'm probably going to have to go to a smaller size now.
TESTIMONIALIST #3: | could really look fashionable. And to ayoung person like
me that's important.

TESTIM ONIALIST #2: People kept saying where can | get some? W here can | get
some?

TESTIMONIALIST #5: I'm getting compliments all the time now.
TESTIMONIALIST #2: Of everything |'ve done, it really worked. And it was the
easi est.

TESTIMONIALIST #4: | don't believe in easy answers. And this has been
remarkably easy.

SUSAN RUTTAN: Scientists have been studying the link between chromium and
insulin for some time. But in the last five years scientists have discovered that
different forms of chromium are absorbed differently in your body. The U.S.
Department of Agriculture was at the forefront of this research, when a biochemist
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-- Dr. Gary Evans -- discovered chromium picolinate. A highly bioavailable form
of chromium. Now bioavailable meansthat your body absorbsit well. Andit's the
type of chromium that'sfoundin ChromaTrim. Dr. Evanshascontinued hisresearch
attheuniversity level. He'sa professor whose discovery and research has given new
hope to millions of us.

DR. GARY EV ANS: When insulin is not working right two bad things happen.
One, more fat goes into the fat cells and far less comes out. Insulin does not work
100 percent efficiently without chromium. And | think that that's why people often
times think that thisis too good to be true because they don't realize that all of a
sudden insulin is working right and the body metabolism is now doing what it's
supposed to, so the body is working the way Mother Nature intended. Americans
have reduced their fat intake. And what's happened? W e continue to find that more
and more are overweight. So something else is wrong. The something else is
probably the lack of chromium in the diet.

SUSAN RUTTAN: What | love most about ChromaT rim isthat it takes something
that has been so hard and so negative for so many people, losing fat, and makes it
much easier. And when you finally start seeing results and start feeling good about
your body, you want to eat right. And you want to exercise and you start feeling
better. Your clothes fit. It's really exciting.

["Individual resultsvary," displayed on screenfor approximately two secondswhile
Susan Ruttan is speaking.]

ROSEANNE WALKEY: : | gotrid of thingsthat had elastic waste lines. Now | have
pants that you can fasten.

["Lost 25 pounds with ChromaTrim," displayed on screen during Walkey
testimonial.]

VERONICA HALL: I'm trying on clothes. | like looking at myself now. | used to
just walk by a mirror and not even look.

["Lost 81 poundswith ChromaTrim," displayed on screenduring Hall testimonial."]
DONNA ALISON: | don't even look at the tent dresses any more. | just walk right
by them. Over to the skirts and blouses and slacks and things.

["Lost 36 pounds with ChromaTrim," displayed on screen displayed on screen
during Alison testimonial."]

MELISSA LINDSAY : While we say outfits are cute, but you can never get back in
to them usually. And | am able to get back in to them.

["Lost 40 pounds with ChromaTrim," displayed on screen during Lindsay
testimonial."]

ADRIENNE ANTOINE: Now it'sabreeze, it'sajoy to get dressed and look in the
mirror and say, wow, | look really great.

["Lost 65 pounds with ChromaTrim," displayed on screen during Antoine
testimonial."]

DONA HEIDER: | remember putting on aleotard and going wow. T hisis great. |
can wear one of thosethong things. And taking it off immediately. Because | didn't
want to go out in public with it.

["Lost 18 pounds with ChromaTrim," displayed on screen displayed on screen
during Heider testimonial.]

RUSS MANNEX: Thejeans had about an extratwoinchesinthewaist. And | knew
that jeans don't normally gain size. You can't add to the size of jeans. You can only
shrink them by washing them. So | thought well, it's got to be the ChromaTrim.
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LAB COAT ANNOUNCER: Now you can make the decision to lose fat the smart
way. Once and for all with ChromaTrim. The chewing gum with chromium
picolinate. Discovered and patented by the U.S. Department of Agriculture,
chromium picolinateisahighly bioavailable source of chromium. In simple terms,
that means your body absorbs and uses it better than ordinary chromium found in
foods and other supplements. Chromium is an essential mineral that makes your
body's insulin work better. And when your insulin works better, you lose fat and
preserve muscle. Insulin is also know as the hunger hormons. And when it works
better peoplereport that those cravings for sweetsdisappear. So all you have to do
is chew afew pieces of chromatrim everyday. It'sso easy and so safe. And when
you see what the entire system can do for you, you'll say good-bye to yo-yo dieting
once and for all.
["Adherenceto the complete ChromaT rim system including exercise and asensible
diet is necessary for success," displayed on screen for approximately five seconds
while spokesperson is speaking.]
KATHLEEN DEEM S: ChromaTrim definitely helped me take off the weight and
take off the fat.
TESTIMONIALIST #A: | was completely impressed with the fact that it worked,
and it worked so quickly.
MELISSA LINDSAY : Dave asks me all the time, what do you use? How did you
do it? God you know, you're a new person.
VERONICA HALL: It'sanew menow. It'sadifferent me. It's ahappier me. It'sthe
same me | could have had years ago.
TESTIMONIALIST #B: You kind of get into a mind set where you don't think
anythingis going to happen. And then suddenly you take something that works and
it's wonderful.
ADRIENNE ANTOINE: You just chew the gum and that'sit. It's that simple.
LAB COAT ANNOUNCER: Listen to this. In a double blind study of 150 people
conducted in conjunction with the University of Texas people who were not given
a chromium picolinate supplement -- the placebo group -- saw little fat loss or
muscle gain over two months. But, people who were given a chromium picolinate
supplement, lost an average of 4.2 pounds of body fat. The bad stuff. And gained
1.2 pounds of muscle mass. The good stuff. Again, in justtwo months. Now you can
get the chromium advantage with ChromaTrim. When you call right now we'll rush
you a 60 day supply of ChromaTrim. Y ou simply chew two to three pieces of the
mint flavored gum every day. That way your body gets the chromium it needs to
help your insulin work better, to burn fat, preserve muscle and control cravings.
You'll also get ChromaTrim's no diet nutritional program that allows you to
maximize fat loss without starving yourself. And the ChromaTrim smart exercise
program to target and tone as you lose the fat. You'll get it all. The complete
ChromaT rim system for just $39.95. And when you call right now you'll also get
this ChromaT rim travel case, so you'll never be without ChromaTrim when you're
on the go. And it all comes with ChromaTrim's choose-to-lose money back
guaranty. Try ChromaTrim in your own home for afull 30 days. Seetheresults for
yourself. And if for any reason you're not satisfied just return the system for a full
refund. The only thing you have to lose is fat. Here's how to get your own
ChromaTrim right now.

[SILENT STILL SHOT OF HOW TO ORDER INFORMATION]
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SUSAN RUTTAN: Hi. Welcome back. I'm Susan Ruttan. It seemstoo easy doesn't
it? After years of struggling with your weight, here we are telling you that chewing
some gum can help you get control? Y eah, | had the same reaction when | heard
about ChromaTrim. It's so simple. But, by understanding how our bodies work, it
offersawhole new way to approach losing fat. No, you can't go out and eat awhole
box of cookies. Y ou can't be acouch potato and expect to see dramatic results. But
once you start seeing results with ChromaTrim, you realize that you've been trying
to force your body to lose weight. Rather than working with it. And wait until you
see what happens when the people in your life start noticing the new you.
MELISSA LINDSAY : Everybody likes to have someonetell them they look good.
But when you actually hear it from people who have seen you big and reduced to
little, and they've actually seen your progress on a day-to-day basis, it feelsreally
good.

WENDY WILBURN: A girlfriend waslooking at my pictures and she didn't know
it was me. She was like who is this? That was me. | was that big.

BELINDA WOODRU FF: Not to have to want to get dressed in another room, you
know, to be able to have him appreciate how | look. Those are wonderful
experiences. And those are things you don't ever, ever, ever forget.

VERONICA HALL: And there are days sometimes when for people -- man, you
look so great. What are you doing? How do you feel ? Y ou know? And everybody
wants to know how much weight | lost. | don't really mind telling them because it's
an encouragement for other people.

TESTIMONIALIST #A: | think they think that | spend alot more timethan | really
do. And that's the best part. Because it's kind of like my secret.

SUSAN RUTTAN: You've heard the stories over and over on this program. When
you follow the ChromaTrim system and your body gets what it needs, the
chromium, you start seeing results. And you'll want to eat healthy. You'll start
getting those cravings under control. And you'll look forward to exercise, and with
that you'll see that you can feel young again.

RICK GORDON: | feel great. | mean every day when | watch myself on the
rebroadcast of the newscast and stuff, | personally can see the results.
ROSEANNE WALKEY: Yeah, | used to be very active. And then there was a
period of just kind of giving up. And now it's like I'm getting going.

VERONICA HALL: Sometimes when you have these people act like you're not
even in the room, you know. But now, not only am | in the room, they are looking
at me and wanting to know what's her secret.

KATHLEEN DEEM S: | have anew boy friend. And | attributeit to theweight | oss.
I like how | look.

DONNA ALISON: I'm back in the mainstream. I'm doing things that | hadn't done
for years. | go dancing. | go out. | go to the movies. | go to plays. | literally stayed
in my house when | was carrying all that weight.

WENDY WILBURN: Back when | was alittle heavy it was harder for me. It was
harder for me to look in the mirror and like myself. To the point where | wanted to
get out of bed and motivate myself. Now it's easier. | can motivate myself and get
my job done and motivate others.

ADRIENNE ANTONIE: It's really just made me come out of this shell. | was
hiding inside this big person.
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SUSAN RUTTAN: | want you to know how proud | am to have the opportunity to
bring ChromaT rim to you. | know you're sitting out there wondering if it can really
work for you. | had the same feeling. But all the people you've seen on the show
today arereal. The ChromaT rim system worked, really worked for them. And with
ChromaT rim's money back gurantee you've got nothing to lose. Remember, order
ChromaTrim right now. Try it out for a full 30 days. And if you don't start feeling
better and start |osing the fat and keeping and even building muscle, you'll get your
money back. No questionsasked. And pleasetakebefore pictures of yourself so you
can show the world your results too. Here's to losing fat the smart way with
ChromaTrim.
BELINDA WOODRUFF: | see again the person full of hope that | waswhen | was
in my 20's. | see that same person. | don't see a person now who is 40 some years
old. | mean | just don't see that. And losing the weight has done that for me. The
ChromaT rim has helped me get that back.
RUSS MANNEX: Now when | come in in the morning and take a shower, | look
in the mirror. Whereas before it might have been alittle scary. Now | can look in
the mirror and see how I'm doing and say hey, this isworking. We're on our way
down now.
LAB COAT ANNOUNCER: ChromaTrim. It really is exciting isn't it? You've
heard all of the stories and heard what the scientists have discovered too. And now
finally you can get control of your body and lose fat the smart way. Doctors agree
that taking a chromium picolinate supplement is extremely safe. And with our
money back guarantee all you have to lose is unwanted and unhealthy fat. Our
ChromaT rim operators are standing by right now to take your order. Just have your
credit card ready, and call the toll free number that appears on your screen. If the
lines are busy, please try back in afew minutes. Here'sto looking and feeling great
with ChromaTrim. Bye-bye.
VOICE OVER: Thishasbeen a paid advertisement for ChromaTrim. Presented by
Universal Merchants.
EE R EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEE]
DISCLOSURES:

1) Testimonial participants have been renumerated for their appearances.

2) David Alvarado and Belinda Woodruff are employees of a company
affiliated with the producer of this advertisement.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
respondentswithviolation of the Federal Trade Commission Act; and

Therespondents, their attorneys, and counsel for the Commission
having hereafter executed an agreement containing a consent order,
an admission by therespondentsof dl thejurisdictional factsset forth
inthe aforesaid draft of complaint, astatement that the sgning of said
agreement isfor settlement purposesonly and doesnot constitute an
admission by respondentsthat the law hasbeen violated asalleged in
such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules, and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for aperiod of sixty (60) days, now in further conformity with
the procedureprescribedin Section 2.34 of itsRules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Universal Merchants, Inc. is a corporation
organized, existing and doing business under by virtue of the laws of
the State of Delaware, with itsofficeand principal place of business
located at 4727 Wilshire Blvd., Suite 510, in the City of Los Angeles,
State of California.

Respondent Steven Oscherowitz isan officer of said corporation.
Heformulates, directs, and control sthe policies, acts and practices of
said corporaion, and his principal office and place of busness is
located at the above stated address.

2. The Federal Trade Commission has jurisdiction of the subject
matter of the proceeding and of the respondents, and the proceeding
isin the public interest.
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ORDER

DEFINITIONS
For purposes of this order, the foll owing definitions shal apply:

1. "Competent and reliable scientific evidence" shall mean tests,
analyses, research, studies, or other evidence based on the expertise
of professonals in the relevant area, that has been conducted and
evaluated in an objective manner by persons qualified to do so, using
procedures generally accepted in the profession to yield accurate and
reliableresults.

2. Unless otherwise specified, "respondents’ shall mean
Universal Merchants, Inc., acorporation, its successors and assigns
and itsofficers; Steven Oscherowitz, individually and asan officer of
the corporation; and each of the above's agents, representatives, and
empl oyees.

3. "In or affecting commerce" shall mean as defined in Section 4
of the Federal Trade Commission Act, 15 U.S.C. 44.

It is ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
themanufacturing, labeling, advertising, promotion, offeringfor sale,
sade, or distribution of ChromaTrim or ChromaTrim-100
("ChromaTrim™) or any food, dietary supplement, or drug, as "food"
and "drug" are defined in Section 15 of the Federal Trade
Commission Act, in or affecting commerce, shall not represent, in
any manner, expressly or by implication, that:

A. Chromarrim significantly reduces body fat;

B. ChromaTrim causes significant weight 1oss;

C. ChromaTrim significantly reduces body fa or causes weight
loss without dieting or exercise;

D. ChromaTrim increases |lean body mass or builds muscle;

E. ChromaTrim controls appetite or craving for sugar; or

F. Nine out of ten people do not consume enough chromium to
support normal insulinfunction, resulting in decreased ability
toburnfat, preserve muscle, and control hunger and cravings,
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unless, at the time the representation is made, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates the representation.

It is further ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the manufacturing, labeling, advertising, promotion, offering for sale,
sale, or distribution of Chromarrim or any food, dietary supplement,
or drug, as"food" and "drug" are defined in Section 15 of the Federal
Trade Commission Act, inor affecting commerce, shall not makeany
representation, in any manner, expressly or by implication, about the
health benefits, performance, efficacy, or safety of such product,
unless, at the time the representation is made, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates the representation.

It is further ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
themanufacturing, |abeling, advertising, promotion, offeringfor sale,
sale, or distribution of any product or program in or affecting
commerce, shall not misrepresent, in any manner, expressly or by
implication, the existence, contents, validity, results, conclusions or
interpretations of any test, study, or research.

V.

It is further ordered, That respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the manufacturing, |abeling, advertising, promotion, offering for sale,
sale, or distribution of any product or program in or affecting
commerce, shall not represent, in any manner, expressly or by
implication, that any endorsement of the product represents the
typical or ordinary experience of members of the public who usethe
product or program, unless:
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A. At the time the representation is made, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates the representation, or

B. Respondents disclose, clearly and prominently, and in close
proximity to the endorsement or testimonial, either:

1. What the generally expected results would be for users of the
product, or

2. The limited applicability of the endorser's experience to what
consumers may generally expect to achieve, that is, that consumers
should not expect to experience similar results.

For purposesof this Part, "endorsement” shall mean asdefined in 16
CFR 255.0(b).

V.

Nothing in thisorder shall prohibit respondentsfrom making any
representation for any drug that is permitted in labeling for such drug
under any tentative find or final standard promulgated by the Food
and Drug Administration, or under any new drug application
approved by the Food and Drug Administration.

VI.

Nothing in thisorder shall prohibit respondents from making any
representation for any product that is specifically permitted in
labeling for such product by regulationspromul gated by the Food and
Drug Administration pursuant to the Nutrition Labeling and
Education Act of 1990.

VII.

Itisfurther ordered, That respondent Universal Merchants, Inc.,
and its successors and assigns, and respondent Steven Oscherowitz
shall, for five (5) years after the last date of dissemination of any
representation covered by thisorder, maintain and upon request make
available to the Federa Trade Commission for inspection and

copying:
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A. All advertisements and promotional materials containing the
representation;

B. All materials that were relied upon in disseminating the
representation; and

C. All tests, reports, studies, surveys, demonstrations, or other
evidenceintheir possession or control that contradict, qualify, or call
into question the representation, or the basis relied upon for the
representation, including complaintsand other communi cationswith
consumers or with governmental or consumer protection
organizations.

VIII.

Itisfurther ordered, That respondent Universal Merchants, Inc.,
and its successors and assigns, and respondent Steven Oscherowitz
shall deliver acopy of thisorder to all current and future principas,
officers, directors, and managers, and to al current and future
employees, agents, and representatives having responsibilities with
respect to the subject matter of thisorder, and shall secure from each
such person a signed and dated statement acknowledging receipt of
the order. Respondents shall deliver this order to current personnel
within thirty (30) days after the date of service of this order, and to
future personne within thirty (30) daysafter the person assumessuch
position or responsibilities.

IX.

It isfurther ordered, That respondent Universal Merchants, Inc.,
and its successors and assigns shall notify the Commission at least
thirty (30) days prior to any changein the corporation that may affect
compliance obligations arising under this order, including but not
limited to adissolution, assignment, sale, merger, or other action that
wouldresultintheemergence of asuccessor corporation; the creation
or dissolution of a subsidiary, parent, or afiliate that engagesin any
acts or practices subject to this order; the proposed filing of a
bankruptcy petition; or a change in the corporate name or address.
Provided, however, that, with respect to any proposed change in the
corporation about which respondents | earn less than thirty (30) days
prior to the date such action isto take place, respondents shall notify
the Commission as soon as is practicable after obtaining such
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knowledge. All noticesrequired by this Part shall be sent by certified
mail to the Associate Director, Division of Enforcement, Bureau of
Consumer Protection, Federal Trade Commission, Washington, D.C.

X.

Itisfurther ordered, That respondent Steven Oscherowitz, for a
period of five (5) years after the date of issuance of this order, shall
notify the Commission of the discontinuance of his current business
or employment, or of his affiliation with any new business or
employment. The notice shall include respondent's new business
address and telephone number and a description of the nature of the
business or employment and his duties and responsibilities. All
notices required by this Part shall be sent by certified mail to the
Associate Director, Division of Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, Washington, D.C.

XI.

It isfurther ordered, That respondent Universal Merchants, Inc.,
and its successors and assigns, and respondent Steven Oscherowitz
shall, within sixty (60) days after the date of service of thisorder, and
at such other timesasthe Federal Trade Commissionmay require, file
with the Commission a report, in writing, setting forth in detail the
manner and form in which they have complied with this order.

XIlI.

This order will terminate on January 23, 2017, or twenty (20)
yearsfrom the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) infederal court alleging any violation
of theorder, whichever comeslater; provided, however, that thefiling
of such acomplaint will not affect the duration of:

A. Any Part in thisorder that terminates in less than twenty (20)
years;

B. Thisorder's application to any respondent that is not named as
adefendant in such complaint; and
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C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complant is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint isfiled and the later of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on apped.
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INTHEMATTER OF

TIME WARNERINC., ET AL.

CONSENT ORDER, ETC., IN REGARD TOALLEGED VIOLATION OF
SEC.7OF THECLAYTONACT AND SEC.50FTHE
FEDERAL TRADE COMMISSION ACT

Docket C-3709. Complaint, Feb. 3, 1997--Decision, Feb. 3, 1997

This consent order requiresthe restructuring of the acquisition by Time Warner of
Turner Broadcasting Systems, Inc. by, among other things, requiring Tele-
Communications, Inc. ("TCI") to divest its interest in Time Warner to a
separate company, requiring TCI, Turner and TimeW arner to cancel long-term
carriage agreements, barring Time Warner's programming interests from
discriminating in carriage decisions against rival programmers, and requiring
Time Warner's cable intereststo carry arival to CNN.

Appearances

For the Commission: WilliamBaer, George Cary, JamesFishkin,
Thomas Dahdouh and Phillip Broyles.

For the respondents. Christopher Bogart, Cravath, Svaine &
Moore, New York, N.Y. Kathryn Fenton, Jones, Day, Reavis &
Pogue, New York, N.Y. and Neal Soll, Skaddens, Arps, Sate,
Meagher & Flom, New York, N.Y.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Clayton Act, and by virtue of the authority vested init by said
Acts, the Federal Trade Commission ("Commission”), having reason
to believe that respondents Time Warner Inc., Turner Broadcasting
System, Inc., Tele-Communications, Inc., and Liberty Media
Corporation, all subject to the jurisdiction of the Commission, have
entered into various agreements in violation of Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 45, and that
if the terms of such agreements were to be consummated, would
resultin aviolation of Section 7 of the Clayton Act, as amended, 15
U.S.C. 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45, and it appearing to the Commission that a



178 FEDERAL TRADE COMMISSION DECISIONS
Complaint 123 F.T.C.

proceeding in respect thereof would be in the public interest, hereby
issues its complaint, sating its charges as follows:

I.DEFINITIONS

1. For the purposes of this complant, the following definitions
shal apply:

a. "Cable Television Programming Service' means saellite-
delivered video programming that is offered, aone or with other
services, to Multichannel Video Programming Distributors
("MVPDs") in the United States.

b. "Fully Diluted Equity of TimeWarner" meansall TimeWarner
common stock actually issued and outstanding plus the aggregate
number of shares of Time Warner common stock that would be
issued and outstanding assuming the exercise of all outstanding
options, warrants and rights (excluding shares that would be issued
in the event a poison pill is triggered) and the conversion of all
outstanding securitiesthat areconvertibleinto TimeWarner common
stock.

c. "Multichannel Video Programming Distributor™ or "MVPD"
means a person providing multiple channels of video programming
to subscribersin the United Statesfor which afeeis charged, by any
of various methods including, but not limited to, cable, satdlite
master antenna television, multichannel multipoint distribution,
direct-to-homesatellite (C-band, Ku-band, direct broadcast satellite),
ultra high-frequency microwave systems (sometimescalled LMDS),
open video systems, or the fadlities of common carrier telephone
companies or their affiliates, as well as buying groups or purchasing
agentsof all such persons.

d. "Turner Cable Television Programming Service' means each
Cable Television Programming Service, whether or not satellite-
delivered, that is currently owned, controlled by, or affiliated with
Turner.

II.RESPONDENT TIMEWARNER INC.

2. Respondent Time Warner Inc. ("Time Warng”) is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its headquarters
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officeand principal place of businesslocated at 75 Rockefdler Plaza,
New York, New York. Time Warner had sales of approximately $8
billion in 1995.

3. Respondent Time Warner is, and at all times relevant herein
has been, engaged in the sde of Cable Television Programming
Services to MVPDs throughout the United States. Time Warner's
primary Cable Television Programming Servicesinclude Home Box
Office ("HBQ") and Cinemax, and their multiplexed versions. Other
Cable Television Programming Services that are controlled by or
affiliated with Time Warner include E! Entertainment Television,
Comedy Central, and Court TV. Time Warner aso owns
approximately 20 percent of the outstanding stock of Turner. Time
Warner is the nation's largest producer of Cable Television
Programming Services sold to MVPDs, measured on the basis of
subscription revenues. TimeWarner's subscription revenuesfromthe
sale of Cable Television Programming Services to MVPDsin 1995
were approximately $1.5 billion, and its total revenues from Cable
Television Programming Services in 1995 were approximately $1.6
billion.

4. Respondent Time Warner'sHBO, thelargest Cable Television
Programming Servicemeasured on the basi s of subscription revenues,
isviewed by MVPDs as a"marquee" or "crown jewel" service, i.e.,
those services necessary to attract and retain a signifi cant percentage
of their subscribers.

5. Respondent Time Warner is, and at dl times rdevant herein
hasbeen, an MVPD. TimeWarner currently serves, either directly or
indirectly, approximately 11.5 million householdsin selected areasin
the United States. These 11.5 million households are approximately
17 percent of al of the households in the United States that purchase
CableTelevision Programming ServicesfromMVPDs. TimeWarner
isthe nation'ssecond largest MV PD. TimeWarner'stotal revenuesin
1995 from serving as an MV PD were approximately $3.25 billion.

6. Respondent Time Warner is, and at all times relevant herein
has been, engaged in commerce as"commerce” isdefined in Section
1 of the Clayton Act, asamended, 15 U.S.C. 12, and isacorporation
whosebusinessisin or affecting commerceas”commerce” isdefined
in Section 4 of the Federal Trade Commission Act, as amended, 15
U.s.C4.



180 FEDERAL TRADE COMMISSION DECISIONS

Complaint 123 F.T.C.

I111.RESPONDENT TURNER BROADCASTING SYSTEM, INC.

7. Respondent Turner Broadcasting System, Inc. ("Turner") isa
corporation existing and doing business under and by virtue of the
laws of the State of Georgiawithits headquartersand principal place
of businesslocated at One CNN Center, Atlanta, Georgia. Turner had
sales of approximately $3.4 billion in 1995.

8. Respondent Turner is, and at all timesrelevant herein hasbeen,
engaged in the sale of Cable Television Programming Services to
MV PDs throughout the United States. Turner's Cable Television
Programming Services include Cable News Network ("CNN"),
Headline News ("HLN"), Turner Network Television ("TNT"), TBS
Superstation ("WTBS'), Cartoon Network, Turner Classic Movies
("TCM"), CNN International USA ("CNNI USA"), CNN Financial
Network ("CNNfn"), and services emphasizing regional sports
programming. Turner isoneof the nation'slargest producersof Cable
Television Programming Services sold to MVPDs as measured by
subscription revenue. Turner's subscription revenuesfrom the sale of
Cable Television Programming Services to MVPDs in 1995 were
approximaely $700 million, and its total revenues from Cable
Television Programming Services in 1995 were approximately $2
billion. As a programmer that does not own its own distribution
systems, Turner had no incentive to, and generally did not, charge
significantly higher prices for the same Cable Television
Programming Servicesto new MVPD entrantscompared to theprices
offered to established MV PDs.

9. Respondent Turner's CNN, TNT, and WTBS are viewed by
MV PDs as "marquee” or "crown jewd" services, i.e., those services
necessary to attract and retain a significant percentage of ther
subscribers.

10. Respondent Turner is, and at all times relevant herein has
been, engaged in commerceas"commerce” isdefined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. 12, and is a corporation
whosebusinessisinor affecting commerce as" commerce” isdefined
in Section 4 of the Federal Trade Commission Act, as amended, 15
U.S.C. 44.

IV.RESPONDENT TELE-COMMUNICATIONS, INC.
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11. Respondent TeleeCommunications, Inc. ("TCI") is a
corporation existing and doing business under and by virtue of the
laws of the State of Delaware, with its headquarters and principal
place of business located at 5619 DTC Parkway, Englewood,
Colorado. TCI had sales of approximately $6.85 billion in 1995.

12. Respondent TCI is, and at all timesrelevant heren has been,
engaged in the sale of Cable Television Programming Services to
MV PDs throughout the United States. Some of the larger Cable
Television Programming Servicesthat are controlled by or affiliated
with TCI include Starz!, Encore, Discovery Channel, The Learning
Channel, Court TV, E! Entertainment Television, BET, The Family
Channel, Home Shopping Network, and services emphasizing
regional sports programming. TCI also owns, directly or indirectly,
approximately 24 percent of the outstanding stock of Turner. TCI's
subscription revenuesfromthe sale of Cable Television Programming
Services controlled by TCI to MVPDs in 1995 were approximately
$300 million. TCl's total revenues, excluding home shopping retail
sales, from Cable Television Programming Services that are
controlled by or affiliated with TCI in 1995 were approximately $520
million.

13. Respondent TCl is, and at all timesrelevant heren has been,
anMVPD. TCI currently servesapproximately 14 million households
in selected areasin the United States. TCI dso has either direct or
indirect interests in cable television systems that distribute Cable
Television Programming Services to an additiona approximatdy 4
million househol dsin the United States. These 18 million househol ds
are approximately 27 percent of al of the households in the United
Statesthat subscribeto Cable Television Programming Servicesfrom
MVPDs. TCI isthe nation's largest MVPD. TCl's total revenuesin
1995 from serving as an MV PD were approximately $5 billion.

14. Respondent TCI is, and at all timesrelevant heren has been,
engaged in commerce as "commerce” is defined in Section 1 of the
Clayton Act, as amended, 15 U.S.C. 12, and is a corporaion whose
businessis in or affecting commerce as "commerce” is defined in
Section 4 of the Federal Trade Commission Act, as amended, 15
U.S.C. 44.

V.RESPONDENT LIBERTY MEDIA CORPORATION
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15. Respondent Liberty Media Corporation ("LMC") is a
corporation existing and doing business under and by virtue of the
laws of the State of Delaware, with its headquarters and principal
place of business|ocated at 8101 East Prentice Avenue, Englewood,
Colorado. LM C isawholly-owned subsidiary of respondent TCI.

16. Respondent LMC s, and at all timesrelevant herein has been,
engaged in the sale of Cable Television Programming Services to
MV PDs throughout the United States.

17. Respondent LM Cis, and at dl timesrel evant herein has been,
engaged in commerce as "commerce” is defined in Section 1 of the
Clayton Act, as amended, 15 U.S.C. 12, and is a corporaion whose
businessis in or affecting commerce as "commerce' is defined in
Section 4 of the Federal Trade Commission Act, as amended, 15
U.S.C. 44.

VI.THEAGREEMENTS

18. Thismatter comprisesthreerelated principal agreements: (a)
the acquisition by Time Warner of Turner; (b) theacquisition by TCI
and LMC of an interest in Time Warner; and (c) the long-term
mandatory carriage agreements between TCI, Turner, and Time
Warner requiring TCI to carry Turner's CNN, Headline News, TNT,
and WTBS at adiscounted price based on the industry average price.

A. The Time Warner-Turner Acquisition

19. On or about September 22, 1995, respondent Time Warner
and respondent Turner entered into an agreement for Time Warner to
acquire the approximately 80 percent of the outstanding shares in
Turner that it does not already own.

20. The value of the Time Warner-Turner acquisition as of the
date the Time Warner-Turner agreement was entered into was
approximately $7.5 billion. As initially structured, the transaction
called for each share of Turner Class A Common Stock and Turner
Class B Common Stock to be converted into the right to receive .75
of a share of New Time Warner Common Stock. In addition, each
share of Turner Class C Convertible Preferred Stock was to be
converted into the right to receive 4.8 shares of New Time Warner
Common Stock.
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B. The TCI-Time Warner Acquisition

21. Respondents TCI and LMC have, directly or indirectly, an
approximately 24 percent existing interest in respondent Turner. By
trading their interest in Turner for an interest in Time Warner, TCI
and LMC would have acquired approximately a 7.5 percent interest
in the Fully Diluted Equity of Time Warner, or approximately 10
percent of the outstanding shares of Time Warner, valued a
approximately $2 billion as of the date the respondents signed the
proposed consent agreement.

22. Respondent TCI also would acquire aright of first refusal on
the approximately 7.4 percent interest in the Fully Diluted Equity of
Time Warner that R. E. Turner, Ill, chairman of Turner, would
receive as result of trading his interest in Turner for an interest in
respondent Time Warner. Although Time Warner hasa " poison pill"
that would prevent TCI from acquiring more than acertain amount of
stock without triggering adverse consequences, that poison pill would
still allow TCI to acquire approximately 15 percent of the Fully
Diluted Equity of Time Warner, and if the poison pill were to be
altered or waived, TCI could acquire more than 15 percent of the
Fully Diluted Equity of Time Warner.

C. The Long-Term Mandatory Carriage Agreements

23. On or about September 14, 1995, and September 15, 1995, in
anticipation of and contingent upon the Time Warner-Turner and
TCI-Time Warner acquisitions, TCI, Turner, and Time Warner
entered into two long-term mandatory carriage agreements formally
referred to as the Programming Services Agreements ("PSAS").
Under the terms of these PSAs, TCI would be required, on virtually
all of its cable television systems, to carry CNN, Headline News,
TNT, and WTBSfor a20-year period. Thepriceto TCI would be 85
percent of the average price paid by the rest of the industry for these
Services.

VII. TRADEAND COMMERCE

24. One relevant line of commerce (i.e., the product market) in
which to analyze the effects of the proposed transaction isthe sale of
Cable Teevision Programming Services to MVPDs.



184 FEDERAL TRADE COMMISSION DECISIONS
Complaint 123 F.T.C.

25. Another relevant line of commerce in which to analyze the
effects of the proposed transaction is the sale of Cable Television
Programming Services to households.

26. Cable Television Programming Servicesarearelevant line of
commerce because over-the-air broadcast television, video cassette
rentals, and other forms of news and entertainment do not have a
sufficient price-constraining effect on the sales of Cable Television
Programming Servicesto MV PDs, or the resale of Cable Television
Programming Servicesby MV PDsto households so asto prevent the
exercise of market power.

27. The relevant section of the country (i.e., the geographic
market) inwhich to analyzetheeffectsof the sale of Cable Television
Programming Servicesto MVPDsis the entire United States.

28. The entire United Statesisthe relevant section of the country
inwhichto analyzethe effectsof the proposed transactionsin thesale
of Cable Teevision Programming Servicesto MVPDs because most
Cable Television Programming Services are distributed throughout
the United States.

29. The relevant sections of the country in which to andyze the
effects of the sde of Cable Television Programming Services by
MVPDs to households are each of the local areas in which either
respondent Time Warner or Respondent TCI operate asMV PDs.

VIII. MARKET STRUCTURE

30. The sale of Cable Televison Programming Services to
MVPDs in the United States is highly concentrated, whether
measured by the Herfindahl-Hirschmann Index (commonly referred
to as "HHI") or by two-firm and four-firm concentration ratios.

31. The post-acquisition HHI for the sale of Cable Television
Programming Services to MV PDs in the United States measured on
the basis of subscription revenues would increase by approximatdy
663 points, from 1,549 to 2,212, and will increase further if Time
Warner converts WTBS from a "superstation” to a cable network
charging subscriber fees. Post-acquisition Time Warner will be the
largest provider of Cable Television Programming Services to
MV PDsinthe United States and its market sharewill be in excess of
40 percent.

32. The post-acquisition HHI in the sale of Cable Television
Programming Services by MV PDsto householdsin each of thelocal
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areas in which respondent Time Warner and respondent TCI sell
Cable Television Programming Services is unchanged from the
proposed acquisitions and remans highly-concentrated. Time
Warner, as an MVPD, serves ethe directly or indirectly,
approximately 11.5 million househol dsin selected areasin the United
States that represent agpproximately 17 percent of all of the
households in the United States that purchase Cable Television
Programming Services. TCI, asan MV PD, serves, either directly or
indirectly, approximately 18 million households that represent 27
percent of all of the householdsin the United States that subscribe to
Cable Teevision Programming Services.

IX. ENTRY CONDITIONS

33. Entry into the rdevant markets is difficult, and would not be
timely, likely or sufficient to prevent anticompetitive effects.

34. Entry into the production of Cable Television Programming
Services for sale to MVPDs that would have a significant market
impact and prevent the anticompetitiveeffectsisdifficult. It generally
takes more than two years to develop a Cable Television
Programming Serviceto apoint whereit has a substantial subscriber
base and competes directly with the Time Warner and Turner
"marquee” or "crown jewd" services throughout the United States.
Timely entry is made even more difficult and time consuming due to
ashortage of avail able channel capecity.

35. Entry into thesd e of Cable Television Programming Services
to households in each of the local areas in which respondent Time
Warner and respondent TCl operate as MV PDs is dependent upon
access to a substantial mgjority of the high quality, "marquee” or
"crownjewel" programming that MV PD subscribersdeem important
to their decision to subscribe, and that such access is threatened by
increasing concentration at the programming level, combined with
vertical integration of such programming into the MVPD level.

X. COMPETITION AFFECTED

36. Respondent Time Warner and respondent Turner are actual
competitorswith each other and with other sellersinthe sale of Cable
Television Programming Services to MVPDs, and Time Warner's
HBO, and Turner'sCNN, TNT, and WTBS, arealarge percentage of
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the limited number of "marquee’ or "crown jewel” Cable Television
Programming Services which disproportionately attract subscribers
to MVPDs.

37. Respondent Time Warner faces actual and potential
competition from other MV PDs and potentid MV PD entrantsin the
saleof Cable Television Programming Servicesto househol dsin each
of the local areasin which it servesasan MVPD.

38. The effects of the agreements, if consummated, may be
substantidly to lessen competition in the relevant lines of commerce
in the relevant sections of the country in violation of Section 7 of the
Clayton Act, asamended, 15 U.S.C. 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. 45, in the following
ways, among others:

a. Enabling respondent Time Warner to increase prices on its
Cable Television Programming Services sold to MV PDs, directly or
indirectly (e.g., by requiringthe purchase of unwanted programming),
through its increased negotiating leverage with MVPDs, including
through conditioning purchase of one or more "marquee” or "crown
jewel" channds on purchase of other channels;

b. Enabling respondent Time Warner to increase prices on its
Cable Television Programming Services sold to MVPDs by raising
barriers to entry by new competitors or to repositioning by existing
competitors, by preventing such rivals from achieving sufficient
distribution to realize economies of scae; these effects are likely,
because

(1) Respondent TimeWarner hasdirect financial incentivesasthe
post-acquisition owner of the Turner Cable Television Programming
Services not to carry other Cable Television Programming Services
that directly competewith the Turner Cable Television Programming
Services; and

(2) Respondent TCI has diminished incentives and diminished
ability to either carry or invest in Cable Television Programming
Services that directly compete with the Turner Cable Television
Programming Services because the PSA agreements require TCI to
carry Turner's CNN, Headline News, TNT, and WTBSfor 20 years,
and because TCl, as a significant shareholder of Time Warner, will
have significant financial incentives to protect all of Time Warner's
Cable Television Programming Services; and
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c. Denying rivd MVPDs and any potentia rival MVPDs of
respondent Time Warner competitive prices for Cable Television
Programming Services, or chargingrival sdiscriminatorily high prices
for Cable Television Programming Services.
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X1.VIOLATIONSCHARGED

39. The agreement entered into between TimeWarner and Turner
for Time Warner to acquire Turner violates Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. 45, and would, if
consummated, violate Section 7 of the Clayton Act, as amended, 15
U.S.C. 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45.

40. The agreement entered into between TCI, LMC, and Time
Warner for TClI and LMC to acquire an equity interest in Time
Warner violates Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45, and would, if consummated, violate Section
7 of the Clayton Act, asamended, 15 U.S.C. 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 45.

41. The PSAs entered into between TCI, Turner, and Time
Warner violate Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45, and would, if consummated, violate Section
5 of the Federal Trade Commission Act, as amended, 15 U.S.C. 45.

Commissioner Azcuenaga and Commissioner Starek dissenting.

DECISION AND ORDER

TheFederal Trade Commission ("Commission"), havinginitiated
an investigation of the proposed acquisition of Turner Broadcasting
System, Inc. ("Turner") by Time Warner Inc. ("Time Warner"), and
Tele-Communications, Inc.'s ("TCI") and Liberty Media
Corporation's ("LMC") proposed acquisitions of interests in Time
Warner, and it now appearing that Time Warner, Turner, TCI, and
LMC (collectively, "respondents") having beenfurnished withacopy
of a draft complaint that the Bureau of Competition proposed to
present to the Commission for its consideration, and which, if issued
by the Commission, would charge respondents with violations of
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. 45, and Section 7 of the Clayton Act, as amended, 15 U.S.C.
18; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by respondents of all thejurisdictional facts set forthin
the aforesaid draft of complaint, a statement that the signing of said
agreement isfor settlement purposes only and does not constitute an
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admission by respondentsthat thelaw has been violated asalleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Acts, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for aperiod of sixty (60) days, and having duly considered the
commentsfiled thereafter by interested persons pursuant to Section
2.34 of its Rules, now in further conformity with the procedure
prescribed in Section 2.34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the following order:

1. Respondent Time Warner is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Delawarewithits office and principal place of business|ocated at 75
Rockefeller Plaza, New Y ork, New Y ork.

2. Respondent Turner is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
Georgia, withitsofficeand principal place of businesslocated at One
CNN Center, Atlanta, Georgia.

3. Respondent TCI isacorporation organized, existing and doing
businessunder and by virtue of thelaw of the State of Delaware, with
its office and principal place of business located a 5619 DTC
Parkway, Englewood, Colorado.

4. Respondent LMC is a corporation organized, existing and
doing business under and by virtue of the law of the State of
Delaware, with its office and principal place of business located a
8101 East Prentice Avenue, Englewood, Colorado.

5. The Federal Trade Commission hasjurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
isin the public interest.

ORDER
l.

As used in this order, the following definitions shall apply:
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A) "Acquisition" means Time Warner'sacquisition of Turner and
TCl'sand LMC's acquisition of interest in Time Warner.

B) "Affiliated" means having an Attributable Interest in a person.

C) "Agent” or "representative” meansaperson thaisactingina
fiduciary capacity on behalf of aprincipa with respect tothe specific
conduct or action under review or consideration.

D) "Attributablelnteres” meansaninterest asdefined in 47 CFR
76.501 (and accompanying notes), as that rule read on July 1, 1996.

E) "Basic Service Tier" meansthe Tier of video programming as
defined in 47 CFR 76.901(a), as that rule read on July 1, 1996.

F) "Buying Group" or "Purchasing Agent" means any person
representing the interests of more than one person distributing
multichannel video programming that: (1) agrees to be financially
liablefor any feesdue pursuant to aProgramming Service Agreement
which it signs as a contracting party as a representative of its
members, or each of whose members, as contracting parties, agrees
to be liable for its portion of the fees due pursuant to the
programming service agreement; (2) agrees to uniform billing and
standardized contract provisions for individual members; and (3)
agrees either collectively or individualy on reasonable technical
quality standards for the individual members of the group.

G) "Carriage Terms' means all terms and conditions for sae,
licensing or delivery to an MVPD for aVideo Programming Service
and includes, but is not limited to, al discounts (such asfor volume,
channel position and Penetration Rate), local advertising
availahilities, marketing, and promotional support, and other terms
and conditions.

H) "CATV" means a cable system, or multiple cable systems
controlled by the same person, located in the United States.

1) "Closing date" meansthe date of the closing of the Acquisition.

J) "CNN" means the Video Programming Service Cable News
Network.

K) "Commission" means the Federal Trade Commission.

L) "Competing MVPD" means an Unaffiliated MV PD whose
proposed or actual service areaoverlaps with the actual servicearea
of an Time Warner CATV.

M) "Control," "controlled" or"controlled by" hasthemeaning set
forthin 16 CFR 801.1 asthat regulation read on July 1, 1996, except
that TimeWarner's50% interest in Comedy Central (asof theclosing
date) and TCl's 50% interests in Bresnan Communications,
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Intermedia Partnerships and Lenfest Communications (all as of the
closing date) shall not be deemed sufficient standing alone to confer
control over that person.

N) "Converted WTBS' means WTBS once converted to aVideo
Programming Service.

O) "Fully Diluted Equity of Time Warner" means all Time
Warner common stock actudly issued and outstanding plus the
aggregate number of shares of Time Warner common stock that
would be issued and outstanding assuming the exercise of all
outstanding options, warrantsand rights (excluding sharesthat woul d
beissued inthe event apoison pill istriggered) and the conversion of
all outstanding securities that are convertible into Time Warner
common stock.

P) "HBO" means the Video Programming Service Home Box
Office, including multiplexed versions.

Q) "Independent Advertising-Supported News and Information
Video Programming Service" meansaNational Video Programming
Service (1) that is not owned, controlled by, or affiliated with Time
Warner; (2) that is a 24-hour per day service consisting of current
national, international, sports, financial and weather news and/or
information, and other similar programming; and (3) that has national
significance so that, as of February 1, 1997, it has contractual
commitments to supply its service to 10 million subscribers on
Unaffiliated MV PDs, or, together with the contractual commitments
itwill obtainfrom TimeWarner, it hastotal contractuad commitments
to supply its service to 15 million subscribers. If no such service has
such contractual commitments, then Time Warner may choose from
among the two services with contractual commitments with
Unaffiliated MV PDs for the largest number of subscribers.

R) "Independent Third Party" means (1) a person that does not
own, control, and isnot affiliated with or hasashare of voting power,
or an ownership interest in, greater than 1% of any of the following:
TCI, LMC, or theKearns-Tribune Corporation; or (2) aperson which
none of TCI, LMC, or the TCI control shareholders owns, controls,
is affiliated with, or in which any of them has a share of voting
power, or an Ownership Interest in, greater than 1%. Provided,
however, that an Independent Third Party shall not |ose such statusif,
as aresult of atransaction between an Independent Third Party and
The Separate Company, such Independent Third Party becomes a
successor to The Separate Company and the TCI control shareholders
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collectively hold an Ownership Interest of 5% or lessand col lectively
hold ashare of voting power of 1% or | essinthat successor company.

S) "LMC" means Liberty Media Corporation, all of itsdirectors,
officers, employees, agents, and representatives, and dsoincludes (1)
all of itspredecessors, successors, assigns, subsidiaries, and divisions,
al of their respective directors, officers, employees, agents, and
representatives, and the respective successors and assigns of any of
the foregoing; and (2) partnerships, joint ventures, and affiliates that
Liberty Media Corporation controls, directly or indirectly.

T) "The Liberty Tracking Stock” means Tee-Communications,
Inc. Series A Liberty Media Group Common Stock and Tele-
Communications, Inc. SeriesB Liberty M ediaGroup Common Stock.

U) "Multichannel Video Programming Distributor™ or "MVPD"
means a person providing multiple channels of video programming
to subscribersin the United States for which afeeis charged, by any
of various methods including, but not limited to, cable, satellite
master antenna television, multichannel multipoint distribution,
direct-to-homesatellite (C-band, Ku-band, direct broadcast satellite),
ultra high-frequency microwave systems (sometimescalled LMDS),
open video systems, or the facilities of common carrier telephone
companiesor their affiliates, aswell as Buying Groups or Purchasing
Agents of all such persons.

V) "National Video Programming Service" means a Video
Programming Service that is intended for distribution in all or
substantidly dl of the United States.

W) "Ownership Interest” means any right(s), present or
contingent, to hold voting or nonvoting interest(s), equity interest(s),
and/or beneficial ownership(s) in the capital stock of aperson.

X) "Penetration Rate" means the percentage of total subscribers
on an MV PD who receives aparticular Video Programming Service.

Y) "Person" includes any natural person, corporate entity,
partnership, association, joint venture, government entity or trust.

Z) "Programming Service Agreement’ means any agreement
between a Video Programming Vendor and an MVPD by which a
Video Programming Vendor agrees to permit carriage of a Video
Programming Service on that MV PD.

AA) "The Separate Company" means a separately incorporated
person, either existing or to be created, to take the actions provided
by paragraph Il and includes without limitation all of The Separate
Company's subsidiaries, divisions, and affiliates controlled, directly



TIMEWARNERINC,, ET AL. 193

1711 Decision and Order

or indirectly, all of ther respective directors, officers, employees,
agents, and representatives, and the respective successorsand assigns
of any of the foregoing, other than any Independent Third Party.

BB) "Service Area Overlap" meansthe geographic areain which
a Competing MV PD's proposed or actual service area overlapswith
the actual service areaof aTime Warner CATV.

CC) "Smilarly Stuated MVPDs' means MV PDs with the same
or similar number of total subscribers as the Competing MVPD has
nationally and the same or similar Penetration Rate(s) as the
Competing MVPD makes available nationally.

DD) "TCI" means Tde-Communications, Inc., al of itsdirectors,
officers, employees, agents, and representatives, and alsoincludes(1)
all of itspredecessors, successors, assigns, subsidiaries, and divisions,
al of their respective directors, officers, employees, agents, and
representatives, and the respective successors and assigns of any of
the foregoing; and (2) partnerships, joint ventures, and affiliatesthat
Tele-Communications, Inc. controls, directly or indirectly. TCI
acknowledges that the obligations of subparagraphs (C)(6), (8)-(9),
(D)(1)-(2) of paragraph 11 and of paragraph Il of thisorder extendto
actions by Bob Magness and John C. Malone, taken in an individual
capacity aswell asin a capacity as an officer or director, and agrees
to be liable for such actions.

EE) "TCI Control Shareholders® means the following persons,
individudly aswell as collectively: Bob Magness, John C. Malone,
and the Kearns-Tribune Corporation, its agents and representatives,
and the respective successors and assigns of any of the foregoing.

FF) "TCI's and LMC's Interest in Time Warner™ means all the
Ownership Interest in Time Warner to be acquired by TCl and LMC,
including theright of first refusal with respect to Time Warner stock
to be hdd by R. E. Turner, Ill, pursuant to the Shareholders
Agreement dated September 22, 1995 with LMC or any successor
agreement.

GG) "TCl's and LMC's Turner-Rdated Businesses' means the
busi nesses conducted by Southern Satellite Systems, Inc., asubsidiary
of TCl whichis principally in the business of distributing WTBS to
MVPDs.

HH) "Tier" means a grouping of Video Programming Services
offered by an MV PD to subscribers for one package price.

I1) "Time Warner" means Time Warner Inc., dl of its directors,
officers, employees, agents, and representatives, and alsoincludes(1)
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all of itspredecessors, successors, assigns, subsidiaries, and divisions,
including, but not limited to, Turner after the closing date, all of their
respectivedirectors, officers, empl oyees, agents, and representatives,
and the respective successorsand assigns of any of the foregoing; and
(2) partnerships, joint ventures, and affiliates that Time Warner Inc.
controls, directly or indirectly. Time Warner shall, except for the
purposes of definitions OO and PP, include Time Warner
Entertainment Company, L.P., so long as it falls within this
definition.

JJ) "Time Warner CATV" means a CATV which is owned or
controlled by Time Warner. "Non-Time Warner CATV" means a
CATV which is not owned or controlled by Time Warner.
Obligationsinthisorder applicableto TimeWarner CATVsshall not
survive the disposition of Time Warner's control over them.

KK)"TimeWarner National Video Programming Vendor" means
a Video Programming Vendor providing a National Video
Programming Servicewhichisowned or controlled by TimeWarner.
Likewise, "Non-TimeWar ner National Video Programming Vendor"
means a Video Programming Vendor providing a National Video
Programming Service which is not owned or controlled by Time
Warner.

LL) "TNT" means the Video Programming Service Turner
Network Television.

MM) "Total subscribers® meansthe total number of subscribers
to an MV PD other than subscribers only to the Basic Service Tier.

NN) "Turner" means Turner Broadcasting System, Inc., all of its
directors, officers, employees, agents, and representatives, and aso
includes (1) all of its predecessors, successors(except TimeWarner),
assigns (except Time Warner), subsidiaries, and divisions; and (2)
partnerships, joint ventures, and affiliates that Turner Broadcasting
System, Inc., controls, directly or indirectly.

OO0) "Turner Video Programming Services' means each Video
Programming Service owned or controlled by Turner on the closing
date, and includes (1) WTBS, (2) any such Video Programming
Serviceand WTBSthat istransferred after theclosing dateto another
part of Time Warner (including TWE), and (3) any Video
Programming Service created after the closing datethat Time Warner
ownsor controlsthat isnot owned or controlled by TWE, for solong
as the Video Programming Service remains owned or controlled by
Time Warner.
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PP) " Turner-Affiliated Video Programming Services' meanseach
Video Programming Service, whether or not satellite-delivered, that
isowned, controlled by, or affiliated with Turner on the closing date,
and includes (1) WTBS, (2) any such Video Programming Service
and WTBSthat istransferred after the closing date to another part of
Time Warner (including TWE), and (3) any Video Programming
Service created after the closing date that Time Warner owns,
controls or is affiliated with that is not owned, controlled by, or
affiliated with TWE, for so long as the Video Programming Service
remains owned, controlled by, or affiliated with Time Warner.

QQ) "TWE" means Time Warner Entertainment Company, L.P.,
al of its officers, employees, agents, representatives, and also
includes (1) all of its predecessors, successors, assgns, subsidiaries,
divisions, including, but not limited to, Time Warner Cable, and the
respective successors and assigns of any of the foregoing, but
excluding Turner; and (2) partnerships, joint ventures, and affiliates
that Time Warner Entertainment Company, L.P., controls, directly or
indirectly.

RR) "TWE's Management Committee” means the Management
Committee established in Section 8 of the Admission Agreement
dated May 16, 1993, between TWE and U S West, Inc., and any
successor thereof, and includes any management committee in any
successor agreement that provides for membership on the
management committee for non-Time Warner individuals.

SS) "TWE Video Programming Services' means each Video
Programming Service owned or controlled by TWE on the closing
date, and includes (1) any such Video Programming Service
transferred after the closing date to another part of Time Warner and
(2) any Video Programming Service created after the closing date that
TWE owns or controls, for so long as the Video Programming
Service remains owned or controlled by TWE.

TT) "TWE-Affiliated Video Programming Services' means each
Video Programming Service, whether or not satellite-delivered, that
isowned, controlled by, or affiliated with TWE, and includes (1) any
such Video Programming Servicetransferred after the closing dateto
another part of TimeWarner and (2) any Video Programming Service
created after the closing date that TWE owns or controls, or is
affiliated with, for so long as the Video Programming Service
remains owned, controlled by, or affiliated with TWE.

[sic]
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VV) "Unaffiliated MVPD" meansan MV PD whichisnot owned,
controlled by, or affiliated with Time Warner.

WW) "United States" means the fifty states, the District of
Columbia, and al territories, dependencies, or possessions of the
United States of America.

XX) "Video Programming Service" means a satellite-delivered
video programming service that is offered, alone or with other
services, to MVPDsinthe United States. 1t does not include pay-per-
view programming service(s), interactive programming service(s),
over-the-air television broadcasting, or satellite broadcast
programming as defined in 47 CFR 76.1000(f) as that rule read on
July 1, 1996.

YY) "Video Programming Vendor" means a person engaged in
the production, creation, or wholesale distribution to MV PDs of
Video Programming Services for sdein the United States.

ZZ) "WTBS' means the television broadcast station popularly
known as TBS Superstation, and includes any Video Programming
Service that may be a successor to WTBS, including Converted
WTBS.

Itisordered, That:

(A) TCl and LMC shdl divest TCI'sand LMC's Interest in Time
Warner and TCl's and LMC's Turner-Related Businesses to The
Separate Company by:

(1) Combining TCl'sandLMC'sInterestin TimeWarner Inc. and
TCl's and LMC's Turner-Related Businesses in The Separate
Company;

(2) Distributing The Separate Company stock to the holders of
Liberty Tracking Stock ("Distribution"); and

(3) Using their best effortsto ensurethat The Separate Company's
stock is registered or listed for trading on the Nasdaq Stock Market
or the New Y ork Stock Exchange or the American Stock Exchange.

(B) TCl and LM C shall makeall regulatory filings, including, but
not limited to, filingswith the Federal Communications Commission
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and the Securities and Exchange Commission that are necessary to
accomplish the requirements of paragraph 11(A).
(C) TCI, LMC, and The Separate Company shall ensure that:

(1) The Separate Company's by-laws obligate The Separate
Company to be bound by this order and contain provisions ensuring
compliance with this order;

(2) The Separate Company's board of directors at thetime of the
Distribution are subject to the prior approval of the Commission;

(3) The Separate Company shall, within six (6) months of the
Distribution, call a shareholder's meeting for the purpose of electing
directors;

(4) No member of the board of directors of The Separate
Company, both at the time of the Distribution and pursuant to any
election now or at any time in the future, shall, at the time of his or
her election or while serving as adirector of The Separate Company,
be an officer, director, or employee of TCI or LMC or shall hold, or
have under hisor her direction or control, greater than one-tenth of
one percent (0.1%) of the voting power of TCI and one-tenth of one
percent (0.1%) of the Ownership Interest in TCI or greater than one-
tenth of one percent (0.1%) of the voting power of LMC and one-
tenth of one percent (0.1%) of the Ownership Interest in LMC;

(5) No officer, director or employee of TCI or LMC shall
concurrently serve as an officer or employee of The Separate
Company. Provided further, that TCI or LM C employeeswho are not
TCI Control Shareholders or directors or officers of ether Tele-
Communications, Inc. or Liberty Media Corporation may provide to
The Separate Company services contemplated by the attached
Transition Services Agreement;

(6) The TCI Control Shareholders shall promptly exchange the
shares of stock received by them in the Distribution for shares of one
or more classes or series of convertible preferred stock of The
Separate Company that shall be entitled to vote only onthefollowing
issues on which avote of the shareholders of The Separate Company
is required: a proposed merger; consolidation or stock exchange
involving The Separate Company; the sale, lease, exchange or other
disposition of all or substantially all of The Separate Company's
assets; the dissolution or winding up of The Separate Company;
proposed amendments to the corporate charter or bylaws of The
Separate Company; proposed changesin the terms of such classes or
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series; or any other matters on which their voteisrequired asamatter
of law (except that, for such other matters, The Separate Company
and the TCI Control Shareholders shall ensure that the TCI Control
Shareholders votes are apportioned in the exact ratio as the votes of
the rest of the shareholders);

(7) No vote on any of the proposals listed in subparagraph (6)
shall be successful unless a magjority of shareholders other than the
TCI Control Shareholders vote in favor of such proposal;

(8) After the Distribution, the TCI Control Shareholders shall not
seek to influence, or attempt to control by proxy or otherwise, any
other person’s vote of The Separate Company stock;

(9) After the Distribution, no officer, director or employee of TCI
or LMC, or any of the TCI Control Shareholders shall communicate,
directly or indirectly, with any officer, director, or employee of The
Separate Company. Provided, however, that the TCI Control
Shareholdersmay communicatewith an officer, director or employee
of The Separate Company when the subject isone of theissueslisted
in subparagraph 6 on which TCI Control Shareholders are permitted
to vote, except that, when aTCI Control Shareholder seekstoinitiate
action on a subject listed in subparagraph six on which the TCl
Control Shareholders are permitted to vote, the initial proposal for
such action shall be made in writing. Provided further, tha this
provision does not apply to communications by TCI or LMC
employees who are not TCI Control Shareholders or directors or
officers of either TeleeCommunications, Inc. or Liberty Media
Corporation in the context of providing to The Separate Company
servicescontemplated by the attached Transition Services Agreement
or to communications relating to the possible purchase of services
from TCI'sand LMC's Turner-Related Businesses,

(10) The Separate Company shall not acquire or hold greater than
14.99% of the Fully Diluted Equity of Time Warner. Provided,
however, that, if the TCI Control Shareholdersreducetheir collective
holdings in The Separate Company to no morethan one-tenth of one
percent (0.1%) of the voting power of The Separate Company and
one-tenth of one percent (0.1%) of the Ownership Interest in The
Separate Company or reduce their collective holdings in TCI and
LMC to no more than one-tenth of one percent (0.1%) of the voting
power of TCI and one-tenth of one percent (0.1%) of the Ownership
Interest in TCI and one-tenth of one percent (0.1%) of the voting
power of LM C and one-tenth of one percent (0.1%) of the Ownership
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Interest in LM C, then The Separate Company shall not be prohibited
by this order from increasing its holding of Time Warner stock
beyond that figure; and

(11) The Separate Company shall not acquire or hold, directly or
indirectly, any Ownership Interest in Time Warner that is entitled to
exercisevoting power except (a) avote of one-one hundredth (1/100)
of a vote per share owned, voting with the outstanding common
stock, with respect to the el ection of directorsand (b) with respect to
proposed changes in the charter of Time Warner Inc. or of the
instrument creating such securities that would (i) adversely change
any of the terms of such securities or (ii) adversely affect the rights,
power, or preferences of such securities. Provided, however, that any
portion of The Separate Company'sstock in TimeWarner that issold
to an Independent Third Party may be converted into voting stock of
TimeWarner. Provided, further, that, if the TCI Control Shareholders
reducetheir collective holdingsin The Separate Company to no more
than one-tenth of one percent (0.1%) of the voting power of The
Separate Company and one-tenth of one percent (0.1%) of the
Ownership Interest in The Separae Company or reduce their
collective holdings in both TCI and LMC to no more than one-tenth
of one percent (0.1%) of the voting power of TCI and one-tenth of
one percent (0.1%) of the Ownership Interest in TCI and one-tenth of
one percent (0.1%) of the voting power of LM C and one-tenth of one
percent (0.1%) of the Ownership Interest in LMC, The Separate
Company's Time Warner stock may be converted into voting stock of
Time Warner.

(D) TCl and LMC shall usetheir best efforts to obtain a private
letter ruling from the Internal Revenue Service to the effect that the
Distribution will be generally tax-free to both the Liberty Tracking
Stock holders and to TCI under Section 355 of the Internal Revenue
Code of 1986, as amended ("IRS Ruling"). Upon receipt of the IRS
Ruling, TCI and LMC shall have thirty (30) days (excluding time
needed to comply with the requirements of any federal securitiesand
communications laws and regulations, provided that TCl and LMC
shall use their best efforts to comply with all such laws and
regulaions) to carry out the requirements of paragraph 11(A) and (B).
Pending the IRSRuling, or inthe event that TCl and LM C are unable
to obtain the IRS Ruling,
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(1) TCI, LMC, Bob Magnessand John C. Malone, collectively or
individudly, shall not acquire or hold, directly or indirectly, an
Ownership Interest that is more than the lesser of 9.2% of the Fully
Diluted Equity of Time Warner or 12.4% of the actual issued and
outstanding common stock of Time Warner, as determined by
generally accepted accounting principles. Provided, however, that
day-to-day market price changes that cause any such holding to
exceed thelatter threshold shall not be deemed to causethe partiesto
be in violation of this subparagraph; and

(2) TCI, LMC and the TCI Control Shareholdersshall not acquire
or hold any Ownership Interest in Time Warner that is entitled to
exercisevoting power except (a) avote of one-one hundredth (1/100)
of a vote per share owned, voting with the outstanding common
stock, with respect to the election of directorsand (b) with respect to
proposed changes in the charter of Time Warner Inc. or of the
instrument creating such securities that would (i) adversely change
any of the terms of such securities or (ii) adversely affect the rights,
power, or preferences of such securities. Provided, however, that any
portion of TCl'sand LMC'sInterest in TimeWarner that issold to an
Independent Third Party may be converted into voting stock of Time
Warner.

In the event that TCl and LMC are unable to obtain the IRS Ruling,
TCl and LMC shall be relieved of the obligations set forth in
subparagraphs (A), (B) and (C).

Itisfurther ordered, That, after the Distribution, TCI, LMC, Bob
Magness and John C. Malone, collectively or individually, shall not
acquire or hold, directly or indirectly, any voting power of, or other
Ownership Interest in, Time Warner that is more than the lesser of
1% of the Fully Diluted Equity of Time Warner or 1.35% of the
actual issued and outstanding common stock of Time Warner, as
determined by generally accepted accounting principles (provided,
however, that such interest shall not vote except as provided in
paragraph 11(D)(2)), without the prior approval of the Commission.
Provided, further, that day-to-day market price changesthat cause any
such holding to exceed the latter threshold shall not be deemed to
cause the parties to be in violation of this paragraph.
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V.
It isfurther ordered, That:

(A) For six months after the closing date, TCI and Time Warner
shall not enter into any new Programming Service Agreement that
requires carriage of any Turner Video Programming Service on any
analog Tier of TCI's CATVs.

(B) Any Programming Service Agreement entered into thereafter
that requires carriage of any Turner Video Programming Service on
TCI'sCATVsonananalog Tier shall belimited in effective duration
to five (5) years, except that such agreements may give TCI the
unilateral right(s) to renew such agreementsfor one or morefive-year
periods.

(C) Notwithstanding theforegoing, TimeWarner, Turner and TCI
may enter into, prior to the closing date, agreements that require
carriageonananalog Tier by TCI for no morethan fiveyearsfor each
of WTBS (with the five year period to commence at the time of
WTBS conversion to Converted WTBS) and Headline News, and
such agreements may give TCI the unilaterd right(s) to renew such
agreements for one or more five-year periods.

V.

It is further ordered, That Time Warner shall not, expressly or
impliedly:

(A) Refuseto makeavailable or conditiontheavailability of HBO
to any MV PD on whether that MVPD or any other MVPD agreesto
carry any Turner-Affiliated Video Programming Service;

(B) Condition any Carriage Terms for HBO to any MVPD on
whether that MV PD or any other MV PD agreesto carry any Turner-
Affiliated Video Programming Service;

(C) Refuseto make available or condition the availability of each
of CNN, WTBS, or TNT to any MVPD on whether that MVPD or
any other MVPD agrees to carry any TWE-Affiliated Video
Programming Service; or

(D) Condition any Carriage Terms for each of CNN, WTBS, or
TNT to any MVPD on whether that MVPD or any other MVPD
agrees to carry any TWE-Affiliated Video Programming Service.
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VI.
It isfurther ordered, That:

(A) For subscribers that a Competing MVPD services in the
Service Area Overlap, Time Warner shall provide, upon request, any
Turner Video Programming Service to that Competing MVPD at
Carriage Termsno lessfavorable, relativeto the Carriage Termsthen
offered by Time Warner for that Serviceto thethree MV PDswiththe
greatest number of subscribers, than the Carriage Terms offered by
Turner to Similarly Situated MV PDs relative to the Carriage Terms
offered by Turner to the three MV PDs with the greatest number of
subscribers for that Service on July 30, 1996. For Turner Video
Programming Services not in existence on July 30, 1996, the pre-
closing date comparison will be to relative Carriage Terms offered
withrespect to any Turner Video Programming Serviceexisting as of
July 30, 1996.

(B) Time Warner shall be in violation of this paragraph if the
Carriage Terms it offers to the Competing MVPD for those
subscribers outside the Service Area Overlap areset at ahigher level
comparedto Similarly Situated MV PDsso asto avoid therestrictions
set forth in subparagraph (A).

VII.
It isfurther ordered, That:

(A) Time Warner shall not require a financia interest in any
National Video Programming Service as acondition for carriage on
one or more Time Warner CATVS.

(B) Time Warner shall not coerce any National Video
Programming Vendor to provide, or retaliate against such a Vendor
for failing to provide exclusive rights against any other MVPD as a
condition for carriage on one or more Time Warner CATVs.

(C) Time Warner shall not engage in conduct the effect of which
isto unreasonably restrain the ability of aNon-TimeWarner National
Video Programming Vendor to compete farly by discriminating in
video programming distribution on the basis of affiliation or
nonaffiliation of Vendors in the selection, terms, or conditions for
carriage of video programming provided by such Vendors.
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VIII.
It isfurther ordered, That:

(A) Time Warner shal collect the following information, on a
quarterly basis:

(2) For any and all offersmadeto Time Warner's corporate office
by aNon-TimeWarner Nationd Video ProgrammingV endor to enter
into or to modify any Programming Service Agreement for carriage
on an Time Warner CATV, in that quarter:

(a) Theidentity of the National Video Programming Vendor;

(b) A description of the type of programming;

(c) Anyand all Carriage Termsasfinally agreed to or, whenthere
isno final agreement but the Vendor'sinitial offer ismore than three
months old, the | ast offer of each side;

(d) Any and all commitment(s) to a roll-out schedule, if
applicable, as finally agreed to or, when there is no final agreement
but the Vendor's initial offer is more than three months old, the last
offer of each dde;

(e) A copy of any and all Programming Service Agreement(s) as
finally agreed to or, when thereisnofinal agreement but theV endor's
initial offer ismore than three months old, the last offer of each side;
and

(2) On an annual basis for each Nationa Video Programming
Service on Time Warner CATVSs, the actual carriage rateson Time
Warner CATVs and

(a) The average carriage rates on al Non-Time Warner CATVs
for each National Video Programming Service that has publicly-
available information from which Penetration Rates can be derived;
and

(b) The carriage rates on each of the fifty (50) largest (in total
number of subscribers) Non-Time Warner CATVsfor each National
Video Programming Service that has publidy-availableinformation
from which Penetration Rates can be derived.
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(B) Theinformation collected pursuant to subparagraph (A) shall
be provided to each member of TWE's Management Committee on
the last day of March, June, September and December of each year.
Provided, however, that,intheevent TWE'sManagement Committee
ceases to exigt, the disclosures required in this paragraph shall be
made to any and all partnersin TWE; or, if there are no partnersin
TWE, then the disclosures required in this paragraph shall be made
to the Audit Committee of Time Warner.

(C) The General Counsel within TWE who is responsible for
CATYV shall annually certify to the Commission that it believes that
Time Warner isin compliance with paragraph VI1 of this order.

(D) Time Warner shall retain all of the information collected as
required by subparagraph (A), including information on when and to
whom such information was communicated as required herein in
subparagraph (B), for a period of five (5) years.

IX.
It isfurther ordered, That:

(A) By February 1, 1997, Time Warner shall execute a
Programming Service Agreement with at least one Independent
Advertising-Supported News and Informaion National Video
Programming Service, unless the Commission determines, upon a
showing by Time Warner, that none of the offers of Carriage Terms
are commercially reasonable.

(B) If all the requirements of either subparagraph (A) or (C) are
met, Time Warner shall carry an Independent Advertising-Supported
Newsand Information Video Programming Service on Time Warner
CATVsat Penetration Rates no |ess than the following:

(2) If the Serviceiscarriedon TimeWarner CATVsasof July 30,
1996, Time Warner must make the Service available:

(a) By July 30, 1997, so that it is available to 30% of the Total
Subscribers of all Time Warner CATVs at that time; and

(b) By July 30, 1999, so that it is available to 50% of the Total
Subscribers of all Time Warner CATVs at that time.
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(2) If the Serviceisnot carried on TimeWarner CATVsasof July
30, 1996, Time Warner must make the Service available:

(a) By July 30, 1997, so that it is available to 10% of the Total
Subscribers of all Time Warner CATVs a that time;

(b) By July 30, 1999, so that it is available to 30% of the Total
Subscribers of all Time Warner CATVs at that time; and

(c) By July 30, 2001, so that it is available to 50% of the Total
Subscribers of all Time Warner CATVs at that time.

(C) If, for any reason, the Independent Advertising-Supported
Newsand Information National Video Programming Service chosen
by Time Warner ceases operating or is in materid breach of its
Programming Service Agreement with Time Warner at any time
before July 30, 2001, Time Warner shall, within six months of the
date that such Service ceased operation or the date of termination of
the Agreement because of the material breach, enter into a
replacement Programming Service Agreement with a replacement
Independent Advertising-Supported News and Information National
Video Programming Service so that replacement Serviceisavailable
pursuant to subparagraph (B) within three months of the execution of
the replacement Programming Service Agreement, unless the
Commission determines, upon ashowing by Time Warner, that none
of the Carriage Terms offered are commercially reasonable. Such
replacement Service shall have, six months after the date the first
Service ceased operation or the date of termination of the first
Agreement because of the material breach, contractual commitments
to supply its Serviceto at least 10 million subscribers on Unaffiliated
MV PDs, or, together with thecontractual commitmentsit will obtain
from Time Warner, totd contractual commitments to supply its
Service to 15 million subscribers; if no such Service has such
contractual commitments, then Time Warner may choose from
among the two Services with contractual commitments with
Unaffiliated MV PDs for the largest number of subscribers.

X.

It isfurther ordered, That:
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(A) Within sixty (60) days after the date this order becomesfinal
and every sixty (60) days thereafter until respondents have fully
complied with the provisions of paragraphsIV(A) and IX(A) of this
order and, with respect to paragraph II, until the Distribution,
respondents shall submit jointly or individudly to the Commission a
verified written report or reportssettingforthindetail the manner and
form in which they intend to comply, are complying, and have
complied with paragraphs 11, IV(A) and I X(A) of this order.

(B) Oneyear (1) from the datethis order becomesfinal, annually
for the next nine (9) years on the anniversary of the date this order
becomes final, and at other times as the Commission may require,
respondents shall filejointly or individually a verified written report
or reportswith the Commission setting forthin detail the manner and
form in which they have complied and are complying with each
paragraph of this order.

XI.

It is further ordered, That respondents shall notify the
Commission at least thirty (30) days prior to any proposed changein
respondents (other than this Acquisition) such as dissolution,
assignment, sale resulting in the emergence of a successor
corporation, or the creation or dissolution of subsidiariesor any other
change in the corporation that may affect compliance obligations
arising out of the order.

XIlI.

It is further ordered, That, for the purpose of determining or
securing compliance with this order, and subject to any legally
recognized privilege, upon written request, respondentsshall permit
any duly authorized representative of the Commission:

1. Access, during regular business hours upon reasonable notice
andinthe presence of counsel for regpondents, to inspect and copy all
books, ledgers, accounts, correspondence, memoranda and other
records and documents in the possession or under the control of
respondents relating to any matters contained in this order; and
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2. Upon five days notice to respondents and without restraint or
interferencefrom it, to interview officers, directors, or employees of
respondents, who may have counsel present, regarding such matters.

XIII.

Itisfurther ordered, That this order shall terminate on February
3, 2007.

Commissioner Azcuenaga and Commissioner Starek dissenting.
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APPENDIX |

INTERIM AGREEMENT

This Interim Agreement is by and between Time Warner Inc.
("Time Warner"), a corporation organized, existing, and doing
businessunder and by virtue of thelaw of the State of Delaware, with
its office and principal place of business at New York, New York;
Turner Broadcasting System, Inc. (" Turner"), acorporation organi zed,
existing, and doing business under and by virtue of the law of the
State of Georgia with its office and principal place of business at
Atlanta, Georgia; TeleeCommunications, Inc. ("TCI"), acorporation
organized, existing, and doing businessunder and by virtue of thelaw
of the State of Delaware, with its office and principal place of
business located at Englewood, Colorado; Liberty Media Crop.
("LMC"), acorporation organized, existing and doing business under
and by virtue of the law of the State of Delaware, with its office and
principal place of business located at Englewood, Colorado, and the
Federal Trade Commission ("Commission"), and independent agency
of theUnited States Government, established under the Federal Trade
Commission Act of 1914, 15 U.S.C. 41 et seq.

Whereas, TimeWarner entered into an agreement with Turner for
Time Warner to acquire the outstanding voting securities of Turner,
and TCl and LMC proposed to acquire stock in Time Warner
thereinafter "the Acquisition”);

Whereas, the Commission is investigating the Acquisition to
determine whether it would violate any statute enforced by the
Commission,

Whereas, TCl and LMC are willing to enter into an Agreement
Containing Consent Order (hereafter "Consent Order") requiring
them, inter alia, to divest TCl'sand LMC's interest in Time Warner
and TCl's and LMC's Turner-Related Businesses," by contributing
thoseintereststo aseparate corporation, The Separate Company, the
stock of whichwill be distributed to the holders of Liberty Tracking
Stock ("the Distribution"), but, in order to fulfill paragraph 11(D) of
that Consent Order, TCl and LMC must apply now to receive an
Internal Revenue Serviceruling asto whether the Distribution will be
generally tax-free to both the Liberty Tracking Stock holders and to
TCI under Section 355 of the Internal Revenue Code of 1986, as
amended ("IRS Ruling");
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Whereas, "TCl'sand LMC's Interest in Time Warner" meansall
of the economic interest in Time Warner to be acquired by TCI and
LMC, including theright of first refusal with respect to Time Warner
stock to be held by R.E. Turner, 111, pursuant to the Shareholders
Agreement dated September 22, 1995 with LMC or any successor
agreement;

Whereas, "TCl's and LMC's Turner-Related Businesses' means
the businesses conducted by Southern Satellite Systems, Inc., a
subsidiary of TCI whichis principally in the business of distributing
WTBSto MVPDs;

Whereas, "Liberty Tracking Stock™ means Tele-Communications,
Inc. Series A Liberty Media Group Common Stock and Tele-
Communications, Inc. SeriesB Liberty MediaGroup Common Stock;

Whereas, Time Warner, Turner, TCI, and LMC are willing to
enter into a Consent Order requiring them, inter alia, to forego
entering into certain new programming service agreements for a
period of six months from the date that the parties close this
Acquisition ("Closing Date"), but, in order to comply more fully with
that requirement, they must cancel now thetwo agreementsthat were
negotiated as part of this Acquisition: namely, (1) the September 15,
1995, program service agreement between TCl'ssubsidiary, Satellite
Services, Inc. ("SSI"), and Turner and (2) the September 14, 1995,
cable carriage agreement between SSI and Time Warner for WTBS
(hereafter "Two Programming Service Agreements’);

Whereas, if the Commission accepts the attached Consent Order,
the Commission isrequired to place the Consent Order on the public
record for a period of at least sixty (60) days and may subsequently
withdraw such acceptance pursuant to the provisions of Rule 2.34 of
the Commission's Rules of Practice and Procedure, 16 CFR 2.34;

Wher eas, the Commission isconcerned that if the parties do not,
before this order is made final, apply to the IRS for the IRS Ruling
and cancel the Two Programming Service Agreements, compliance
with the operative provisions of the Consent Order might not be
possible or might produce alessthan effective remedy;

Whereas, TimeWarner, Turner, TCI, and LM C'senteringintothis
Agreement shall in no way be construed as an admission by them that
the Acquisitionisillegal;

Whereas, Time Warner, Turner, TCI, and LMC understand that
no act or transaction contempl ated by this Agreement shall bedeemed
immune or exempt from the provisions of the antitrust laws of the
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Federal Trade Commission Act by reason of anything contained in
this Agreement;

Now, therefor e, upon understanding that the Commission has not
yet determined whether the Acquisition will be challenged, and in
consideration of the Commission's agreement that, unless the
Commission determines to reject the Consent Order, it will not seek
further relief from TimeWarner, Turner, TCI, and LM C with respect
to the Acquisition, except that the Commission may exerciseany and
all rights to enforce this Agreement and the Consent Order to which
this Agreement is annexed and made a part thereof, the parties agree
asfollows:

1. Withing thirty (30) days of the datethe Commission acceptsthe
attached Consent Order for public comment, TCI and LMC shall
apply to the IRS for the IRS Ruling.

2. On or before the Closing Date, Time Warner, Turner and TCI
shall cancel the Two Programming Service Agreements.

3. This Agreement shall be binding when approved by the
Commission.

APPENDIX Il

NOTE: THIS AGREEMENT WILL BE ENTERED INTO IMMEDIATELY
PRIOR TO THE DISTRIBUTION AND SPEAKS ASOF THAT DATE.

TRANSITION SERVICESAGREEMENT

Transition Services Agreement (this "Agreement™), dated as of
, 1996, between Tele-Communications, Inc., a
Delaware corporation ("TCI"), and TCI Turner Preferred, Inc., a
Colorado corporation (the "Company").

RECITALS

A. TCI owns all the issued and outstanding capital stock of the
Company (the "Company Stock™).

B. TCI intends to distribute (the "Distribution™) the Company
Stock to the holders of its Tele-Communications, Inc. Series A
Liberty MediaGroup Common Stock and Tele-Communications, Inc.
Series B Liberty Media Group Common Stock. As aresult of the
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Distribution, the Company will cease to be asubsidiary of TCl, and
TCI and the Company will be separate public companies.

C. This Agreement sets forth the general terms upon which, for
a period following the Distribution, TCI will continue to provide to
the Company certan services currently being provided to the
Company by TCI.

Now, therefore, in consideration of the mutud covenants
contained in this Agreement and other good and vduable
consideration, the receipt and sufficiency of which ae hereby
acknowledged, TCI and the Company hereby agree as follows:

Section 1. Services.

(8) Agreement to Provide Services. At the request of the
Company, TCI shal provide services to the Company for the
administration and operation of the businesses of the Company and
its subsidiaries and affiliates and shall devote thereto such time as
may be necessary for the proper and efficient administration and
operation of such businesses. The servicesto be provided by TCI to
the Company pursuant to this Agreement (collectively, the
"Services') shall include such of the following services as the
Company may request from time to time:

(i) Tax reporting, financial reporting, payroll, employee benefit
administration, workers compensation administration, general
liability and risk management, and advance information technology
Services;

(ii) Other services typicaly performed by TCl's accounting,
finance, treasury, corporate, legal, tax and insurance department
personnel; and

(iii) Use of tdecommunications and datafacilitiesand of systems
and software devel oped, acquired or licensed by TCI from time to
time for financial forecasting, budgeting and similar purposes,
including without limitation any such software for use on personal
computers, in any caseto the extent available under copyright law or
any applicable third-party contract.

TCI shall also, upon the request of the Company, |ease office space
and other property to the Company pursuant to terms to be agreed
upon between TCI and the Company.
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(b) Compensation for Services. As compensation for Services
rendered to the Company pursuant to this Agreement, the Company
shall reimburse TCI for: (i) dl direct expensesincurred by TCI in
providing such Services, provided that the incurrence of such
expenses is consistent with practices generally followed by TCl in
managing or operating its own business and the businesses of its
subsidiaries and affiliates and (ii) the Company's pro rata share of
TClI's indirect expenses attributable to the provision of Services
hereunder, based on adetermination by TCIl management of theusage
by the Company of such Services during the relevant period. Such
indirect expenses shall include apro ratashare of (A) the salariesand
other compensation of TCI's officers and employees who perform
Services for the Company, (B) genera and administrative overhead
expenses, and (C) the costs and expenses of TCl's physical facilities
that are utilized by TCl's employees and contractorsfor the benefit of
the Company. TCI shall keep true, complete and accurate books of
account containing such particulars as may be necessary for the
purposeof cal culati ng theabovecosts. Reimbursement amountsshall
be billed quarterly by TCI and shall be due and payable in full
within__days after receipt of invoice.

Section 2. Term.

(@ Commencement. This Agreement shall become effective
immediately upon the effectiveness of the Distribution.

(b) Termination. Theobligationsof TCI to provideServicestothe
Company as provided in Section 1 hereof shall remain in effect until
terminated:

(i) By the Company at any time on not less than 60 days' prior
written notice to TCI;

(ii) By TCI at any time after [five years] from the effective date
of the Distribution on not lessthan 60 days prior written noticeto the
Company; or

(iii) By either party, upon written notice tothe other party, if such
other party shall file a petition in bankruptcy or insolvency, or a
petition for reorganization or adjustment of debts or for the
appointment of arecever or trustee of all or a substantia portion of
its property, or shall make an assgnment for the benefit of creditors,
or if a petition in bankruptcy or other petition described in this



TIMEWARNERINC,, ET AL. 213

1711 Decision and Order

paragraph shall be filed against such other party and shall not be
discharged within 120 days thereafter.

In the event of any termination of this Agreement, each party shall
remainliablefor al obligationsof such party accrued hereunder prior
to the date of such termination, including, without limitation, all
obligations of the Company to reimburse TCI for services provided
hereunder, as provided in Section 1(b) hereof. The provisions of
Section 3 of this Agreement shall survive indefinitely,
notwithstanding any termination hereof.

Section 3. Limitation of Liability.

TCl, its affiliates, directors, officers, employees, agents and
permitted assigns (each, a "TCl Party” and, together, the "TCI
Parties") shall not be liable (whether such liability is direct or
indirect, in contract or tort or otherwise) to the Company or any of the
Company's affiliates, directors, officers, employees, agents,
securityholders, auditors or permitted assigns, for any liabilities,
claims, damages, losses or expenses (including, without limitation,
any special, indirect, incidental or consequential damages) ("L osses")
arising out of, related to, or in connection with the Services or this
Agreement, except to the extent that such Lossesresult from thegross
negligenceor willful misconduct of TCI, inwhichcase TCl'sliability
shall be limited to a refund of that portion of the amounts actually
paid by the Company hereunder which, as determined by TCI,
represented the cost to the Company of the Servicesin question. The
Company hereby agrees to indemnify and hold harmless the TCI
Parties from and against any and all Losses (including, without
limitation, reasonable fees and expenses of counsel) incurred by any
TCI Party arising out of or in connection with or by reason of this
Agreement or any Services provided by TCI hereunder, other than
any liability of TCI to refund amounts paid by the Company as
contemplated by the preceding sentence.

Section 4. Miscellaneous.
(a) Entire Agreement. This Agreement constitutes the entire

agreement between the parties hereto with respect to the subject
matter hereof and supersedes dl previous agreements, negotiations,
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under standings and commitmentswith respect to such subject matter,
whether or not in writing.

(b) Governing Law. This Agreement and the legd relations
between the parties hereto shall be governed by and congtrued in
accordance with the laws of the State of Colorado, without regard to
conflicts of laws rules thereof.

(c) Notices. All notices, demands and other communications
under this Agreement shall bein writing and shall be deemed to have
been duly given: (i) on the day of transmission if sent via facsimile
transmission to the facsimile number given below, and teephonic
confirmation of receipt is obtained promptly after completion of
transmission; (iii) ontheday of deivery by Federal Expressor similar
overnight courier; or (iv) on the third day after mailing, if mailed to
the party to whom notice is to be given, by United Statesfirst class
mail, registered or certified, postage prepaid and properly addressed,
to the party asfollows:

If to TCIl: Tele-Communications, Inc.
5619 DTC Parkway
Englewood, Colorado 80111
Attention: General Counsel
Facsimile: (303) 488-3245

If to the Company: TCI Turner Preferred, Inc.
[Address]

Attention: President
Facsimile:

with a separate copy to the Company's Corporate Counsel at the
same address.

Any party may change its address for the purpose of this Section by
giving the other party written notice of its new addressin the manner
set forth above.

(d) Amendment. This Agreement may not beamended or modified
in any respect except by a written agreement signed by the parties
hereto.

(e) Successors and Assigns: No Third-Party Beneficiaries. This
Agreement and all of the provisions hereof shall be binding upon and
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inure to the benefit of the parties hereto and their respective
successors and permitted assigns. Neither this Agreement nor any of
the rights, interests and obligations hereunder shall be assigned by
either party hereto, by operation of law or otherwise, without the prior
written consent of the other party. Nothing contained in this
Agreement, except asexpressly set forth, isintended to confer upon
any other persons other than the parties hereto and their respective
successors and permitted assigns, and rights or remedies.

(f) Counterparts. This Agreement may be executed in one or
more counterparts, each of which shal be deemed an original, but dl
of which together shall constitute one and the same instrument.

(g) No Waiver. No waiver by dther party hereto of any term or
condition of this Agreement, in any one or more instances, shall
operate as awaiver of such term or condition at any other time.

(h) Relations Between the Parties. The parties are independent
contractors. Nothing in this Agreement shall congtitute either party,
or any of such party's officers, directors, agents or employees, a
partner, agent or employee of, or joint venturer with, the other party.

(i) Severability. If any provision of this Agreement shall be
invalid or unenforceable, suchinvalidity or unenforceability shall not
render the entire Agreement invalid. Rather, the Agreement shall be
construed asif not containing the particular invalid or unenforeceable
provisions, and the rights and obligations of each party shall be
construed and enforced accordingly.

STATEMENT OF CHAIRMAN PITOFSKY,AND
COMM ISSIONERS STEIGERAND VARNEY

Themerger and rel ated transactionsamong TimeWarner, Turner,
and TCI involve three of the largest firmsin cable programming and
delivery -- firms that are actual or potential comptetitors in many
aspectsof their businesses. Thetransaction mergesthefirst and third
largest cable programmers (Time Warner and Turner). At the same
time, absent the relief in our consent order, the transaction would
have further aligned the interests of TCI and Time Warner, the two
largest cabledistributors. Finally, thetransaction greatly increasesthe
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level of vertical integration in an industry in which the threa of
foreclosureisboth real and substantid.® Whilethe transaction posed

! Both Congress and the regul ators haveidentified problemswith the effects of vertical foreclosure
in this industry. See generally James W. Olson and Lawrence J. Spiwak, Can Short-Term Limits on
StrategicVertical RestraintsImprove Long-Term CableIndustry Market Performance?, 13 Cardozo Arts
& Entertainment Law Journal 283 (1995). Enforcement action in this caseiswholly consistent withthe
goals of Congress in enacting the 1992 Cable Act: providing greater access to programming and
promoting competition in local cable markets.
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complicated and close questions of antitrust enforcement, the
conclusion of the dissentersthat there was no competitive problem at
al is difficult to understand, especially snce none of the public
comments received suggested that relief was unnecessary.

Many of the concerns raised in the dissenting Commissioners
statements are carefully addressed in the analysis to aid public
comment, which we append to this statement. Wewriteto clarify our
views on certain specific issues raised in the dissents.

Product market. The dissenting Commissioners suggest that the
product market alleged, "the sde of Cable Television Programming
Services to MVPDs (Multichannel Video Programming
Distributors),” cannot be sustained. The facts suggest otherwise.
Substantial evidence, confirmed in the parties documents and
testimony, as well as documents and sworn statements from third-
parties, indicated the existence of an all cable television market.
Indeed, there was significant evidence of competitive interaction in
termsof carriage, promotionsand marketing support, subscriber fees,
and channel position between different segments of cable
programming, including basic and premium channel programming.
Cable operators|ook to all types of cable programming to determine
the proper mix of diverse content and format to attract awide range
of subscribers.

Although amarket that includesboth CNN and HBO may appear
somewhat unusual on its face, the Commission was presented here
with substantid evidence that MV PDs require access to certain
"marquee” channels, such as HBO and CNN, to retain existing
subscribers or expand their subscriber base. Moreover, we can not
concur that evidence in the record supports Commissioner
Azcuenagas proposed market definition, which would segregate
offerings into basic and premium cable programming markets.

Entry. Although we agree that entry is an important factor, we
cannot concur with Commissioner Azcuenaga'soverly generousview
of entry conditionsin thismarket. While new program channelshave
entered in the past few years, these channels have not become
competitively significant. None of the channelsthat has entred since
1991 has acquired more than a 1% market share.

Moreover, the anticompetitive effects of this acquisition would
have resulted from one firm's control of severa marqueechannels. In
that aspect of the market, entry has proven slow and costly. The
potential for new entry in basic services cannot guarantee aganst
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competitive harm. To state the matter simply, the launch of a new
"Billiards Channel,” "Ballet Channel," or thelike will barely makea
ripple on the shores of the marquee channels through which Time
Warner can exercise market power.

Technology. Commissioner Azcuenagaal so seemsto suggest that
the Commission has failed to recognize the impact of significant
technological changes in the market, such as the emergence of new
delivery systemssuch asdirect broadcast satellitenetworks ("DBS") 2
We agree that these alternative technol ogies may someday becomea
significant competitive force in the market. Indeed, that prospect is
one of thereasonsthe Commission has acted to prevent Time Warner
from being abl e to disadvantage these competitors by discriminating
in access to programming.

But to suggest that these technol ogies one day may become more
widespread does not mean they currently are, or inthe near futurewill
be, important enough to defeat anticompetitive conduct. Alternative
technologies such as DBS have only a small foothold in the market,
perhaps a 3% share of totd subscribers. Moreover, DBS is more
costly and lacksthecarriage of local stations. It seemsrather unlikely
that the emerging DBS technology is sufficient to prevent the
competitive harm that would have arisen from this transaction.

Horizontal competitive effects. Although Commissioner Starek
presents a lengthy argument on why we need not worry about the
horizontal effects of the acquisition, the record developed in this
investigation strongly suggests anticompetitive effects would have
resulted without remedial action. Thismerger would combinethefirst
and third largest providers of cable programming, resulting in a
merged firm controlling over 40% of the market, and several of the
key marguee channels including HBO and CNN. The horizontal
concerns are strengthened by the fact that Time Warner and TCI are
the two largest MVPDs in the country. The Commission staff
received an unprecedented level of concern from participantsin all
segments of the market about the potential anticompetitive effects of
this merger.

One of the most frequent concerns expressed was that the merger
heightens the already formidabl e entry barriersinto programming by
further aligning the incentives of both Time Warner and TCI to
deprive entrant of sufficient distribution outlets to achieve the

2 DBS providers areincluded as participants in the rd evant product market.
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necessary economies of scale. The order addresses the impact on
entry barriers as follows. First, the prohibition on bundling would
deter Time Warner from using the practice to compel MV PDs to
accept unwanted channels which would further limit avalable
channel capacity to non-Time Warner programmers. Second, the
conduct and reporting requirements in paragraphs VII and VIII
provide a mechanism for the Commission to become aware of
situations where Time Warner discriminates in handling carriage
requests from programming rivals.

Third, the order reduces entry barriers by eliminating the
programming serviceagreements (PSAs), whichwould haverequired
TCI to carry certain Turner networks until 2015, at a price set & the
lower of 85% of the industry average price or the lowest price given
to any other MVPD. The PSAs would have reduced the ability and
incentivesof TCI to handle programming from TimeWarner'srivals.
Channel space on cable systems is scarce. If the PSAs effectively
locked up significant channel space on TCI, the ability of riva
programmers to enter would have been harmed. This effect would
have been exacerbated by the unusually long duration of the
agreement and the fact that TCI would have received a 15% discount
over the most favorable price given to any other MV PD. Eliminating
the twenty-year PSAs and restricting the duration of future contracts
between TCI and Time Warner will restore TCI's opportunities and
incentives to evaluate and carry non-Time Warner programming.

We believe that his remedy carefully restricts potential
anticompetitive practices arising from this acquisition that would
have heightened entry barriers.

Vertical foreclosure. The complaint allegesthat post-acquisition
Time Warner and TCl would have the power to: (1) foreclose
unaffiliated programming from their cable systems to protect their
programming assets; and (2) disadvantage competing MV PDs, by
engagingin pricediscrimination. Commissioner Azcuenagacontends
that Time Warner and TCI lack the incentives and the ability to
engage in either type of foreclosure. We disagree.

First, itisimportant to recognizethe degree of vertical integration
involved. Post-merger Time Warner alone controls more than 40% of
the programming assets (as measured by subscriber revenue obtained
by MV PDs). Time Warner and TCI, the nation'stwo larges MV PDs,
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control access to about 44% of all cable subscribers. The case law
have found that these levels of concentration can be problematic.?

Second, the Commission received evidencethat theseforeclosure
threatswere real and substantia. Therewas clearly reason to believe
that this acquisition would increase the incentives to engage in this
foreclosurewithout remedial action. For example, thelaunch of anew
channel that could achieve marquee status would be amost
impossible without digribution on either the Time Warner or TCI
cable systems. Because of the economies of scale involved, the
successful launch of any significant new channel usually requires
distribution on MV PDsthat cover 40-60% of subscribers.

Commissioner Starek suggests that we need not worry about
foreclosure because there are sufficient numbers of unaffiliated
programmers and MV PDs so that each can survive by entering into
contracts. With all due respect, this view ignores the competitive
realitiesof the marketplace. TCl and Time Warner arethetwo largest
MVPDs in the U.S. with market shares of 27% and 17%
respectively.* Carriage on one or both systems is critical for new
programming to achievecompetitiveviability. Attemptingto replicate
the coverage of these systems by lacing together agreementswith the
larger number of much smaller MVPDs is costly and time
consuming.> The Commission was presented with evidence that
denial of coverage onthe TimeWarner and TCI systemscould further
delay entry of potential marquee channels for severd years.

TCl ownership of Time Warner. Commissioner Azcuenaga
suggests that TCl's acquisition of a 15% interest in Time Warner,
with the prospect of acquiring up to 25% without further antitrust
review, does not pose any competitive problem. We disagree. Such
asubstantial ownership interest, especially in a highly concentrated
market with substantial vertically interdependent relationships and

3 See Ash Grove Cement Co. v. FTC, 577 F.2d 1368 (9th Cir. 1978); Mississppi River Corp. v. FTC,
454 F.2d 1083 (8th Cir. 1972); United States Steel Corp. v. FTC, 426 F.2d 592 (6th Cir. 1970); See
generally Herbert Hovenkamp, Federal Antitrust Policy Section 9.4 (1994).

4 They are substantially larger than the next largest MV PD, Continental, which has an approximately
6% market share.

° See U.S. Department of JusticeHorizontal Merger Guidelines, 113,103 TradeCas. (CCH) at 20,565-
66, Sections 4.2, 4.21 (June 14, 1984), incorporated in U.S. Department of Jugtice and Federal Trade
Commission Horizontal Merger Guidelines, 113,104 Trade Cas. (CCH) (April 7, 1992).
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high entry bariers, poses significant competitive concerns. In
particular, the interest would give TCI greater incentives to
disadvantage programmer competitors of Time Warner, similarly it
would increase Time Warner's incentives to disadvantage MVPDs
that compete with TCI. The Commission's remedy would eliminate
these incentives to act anticompetitively by making TCI's interest
truly passive.

Efficiencies. Finally, Commissioner Azcuenagaseemsto suggest
that the acquisition may result in certain efficiencies in terms of
"more and better programming options’ and "reduced transaction
costs.” Therewaslittle or no evidence presented to the Commission
to suggest that these efficiencies were likely to occur.

Public comments. Although our colleagues did not address the
issue of scopeof relief, some public commentsrai sed questions about
the requirement that Time Warner carry an alternative news network
to CNN. In particular, Fox News and Bloomberg stated that the
effectiveness of the carriage requirement is undermined by the
Commission's decison to alow Time Warner to select which
competitor to carry. Both firms contend that Time Warner'sincentive
isto select the weakest competitor to CNN.

We do no agree that the carriage requirement is made ineffective
by Time Warner's right to choose. The order ensures that Time
Warner must sel ect aprogramming servicethat hasthe potential tobe
competitive with CNN.

In addition, the Commission sought to avoid any requirement that
may interferewith other TimeWarner programming decisions. Thus,
the order does not require, but it does permit, Time Warner to carry
morethan one additional news channel. Moreover, the order requires
that TimeWarner placethe additiona newschannel on cable systems
reaching at least half of itssubscribers, but it isup to Time Warner to
decide whether to go beyond that. Requiring agreater level of market
penetration might have compeled Time Warner to drop current
programming (or abandon planned programming) to make room for
the CNN rival.

Finally, the Commission abstained from the role of selecting the
rival to CNN. The Commission restricts its role in divestiture
applications to simply determining whether the seller's selection

6 See United States v. Dupont de Nemours & Co., 353 U.S. 586 (1957); F&M Schaefer Corp. v. C.
Schmidt & Sons, Inc. 597 F.2d 814, 818-19 (2d Cir. 1979); Gulf & Western Indus. v. Great Atlantic
& Padfic Tea Co., 476 F.2d 687 (2d Cir. 1973).
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meetsthe requirements of the order. Inthiscase, thereiseven greater
reason to avoid a more intrusive role, since programming content
would be unavoidably implicated -- the selection of one competitor
over another inevitably determinesto some degree the content of the
new entry. Inaddition, excessiveinvolvement inthe se ection process
could conflict with the goal that the antitrust laws, and antitrust
remedies, are intended to protect competition, not competitors.

DISSENTING STATEMENT OF COMMISSIONER MARY L.AZCUENAGA

The Commission today issuesaconsent order to settle allegations
that the acquisition by Time Warner Inc. ("Time Warner") of Turner
Broadcasting System, Inc. ("Turne™), and related agreements with
Tele-Communications, Inc. ("TCI")," would be unlawful. Alleging
that this transaction violates the law is possble only by abandoning
the rigor of the Commission's usual analysis under Section 7 of the
Clayton Act. To reach this result, the mgority adopts a highly
questionable market definition, ignores any consideration of
efficiencies and blindly assumes difficulty of entry in the antitrust
sense in the face of overwhelming evidence to the contrary. The
decision of the majority also departs from more genera principles of
antitrust law by favoring competitors over competition and contrived
theory over fects.

Theusual andyssof competitiveeffectsunder thelaw, unlikethe
apparent analysis of the mgjority, would take full account of the
swirling forces of innovation and technologicd advances in this
dynamic industry. Unfortunately, the complaint and the underlying
theories on which the order is based do not begin to satisfy the
rigorous standard for merger analysisthat this agency has applied for
years. Instead, themagjority employsalooser standard for liability and
a regulatory order that threatens the likely efficiencies from the
transaction. Havingfound no reason torelax our standards of analysis
for this case, | cannot agree that the order is warranted.

PRODUCT MARKET

Wefocusin merger analysison thelikelihood that the transaction
will create or enhancethe ability to exercise market power, i.e., raise
prices. Thefirst step usually isto examine whether the merging firms

1Liberty Media Corporation, awholly-owned subsidiary of TCI, alsois named in the complaint and
order. For simplicity, referencesin this statement to TCI include Liberty.
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sell products that are substitutes for one another to see if thereisa
horizontal competitive overlap. Thisisimportant in a case based on
atheory of unilateral anticompetitive effects, as thisoneis, because
the theory requires a showing that the products of the merging firms
are thefirst and second choices for consumers.?

In this case, it could be argued from the perspective of cable
system operators and other multichannel video program distributors
("MVPDs"), who are purchasers of programming services, that all
video programming networks® are substitutes. Thisis the horizontal
competitive overlap that is dleged in the complaint.*

One problem with the alleged all-programming market is that
basic cable programming services (such as Turner's CNN) and
premium cable programming services (such as Time Warner's HBO)
are not substitutes along the usual dimensions of competition. Most
sgnificantly, they do not compete on price. CNN is sold to MVPDs
for afee per subscriber that is on average less than one-tenth of the
average pricefor HBO, and it isresold as part of a package of basic
servicesfor aninclusivefee. HBO is sold at wholesale for more than
ten times as much; it isresold to consumers on an ala carte basis or
in apackage with other premium services, and asubscriptionto basic
service usually is a prerequisite. It is highly unlikely that a cable
operator, to avoid a price increase, would drop a basic channel and
replace it with a significantly more expensive premium channel.
Furthermore, cable system operators tell us that when the price for
basic cable services increases, consumers drop pay Services,
suggesting that at least at the retail level these goods are
complementary rather than substitutes for one another.

Another possibleargument isthat CNN and HBO should beinthe
same product market because from the cable operator's perspective,

2 See 1992 Horizontd Merger Guidelines 1 2.2. The theory isthat when the post-merger firm rai ses
the price on product A or on products A and B, saleslost due to the price increase on the first-choice
product (A) will be diverted to the second-choice product (B). The price increase is unlikely to be
profitable unless asignificant share of consumers regard the products of the merged firm astheir first
and second choices.

3 The terms "programming services," "networks," and “channels" are used interchangeably in this
statement. For example, The History Channel is a video programming service or network that is sold
to MV PDs for distribution to consumers.

4 Complaint 124. Notethat this market excludes broadcast programming, which "isaprimary source
of programming for most viewers regardless of distribution media." Federal Communications
Commission, Third Annual Report on the Status of CompetitionintheMarket for the Delivery of Video
Programming at 7 (Dec. 26, 1996) (hereafter "1996 FCC Report").
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each is "necessary to attract and retain a significant percentage of
their subscribers." If CNN and HBO were substitutesin this sense,
we would expect to see cable system operators playing them againg
one another to win price concessions in negotiations with
programming sellers. But there is no evidence that they have been
used in thisway, and cable system operators have told us that basic
and premium channels do not compete on price.’ There are closer
substitutes, in terms of price and content, for CNN (in basic cable
services) and for HBO (in premium cable services).

| am not persuaded that the product market alleged in the
complaint could be sustained. CNN and HBO are not substitutes, and
they are not the first and second choices for consumers (or for cable
system operators or other MV PDs). There are no other horizontal
overlaps warranting enforcement action in any other cable
programming market.” Under these circumstances, it would seem
appropriate to withdraw the complaint.

ENTRY

The complaint allegesthat entry is difficult and unlikely.® Thisis
an astonishing alegation, given the amount of entry in the cable
programming market. The number of cable programming servicesor
networks increased from 106 to 129 in 1995, according to the FCC.°
One source reported thirty national 24-hour networks expected to
launch in 1996,° and another source identified seventy-three

5Complaint 114 & 9. To the extent that each network (CNN and HBO) is viewed as"necessary" to
attract subscribers, as aleged in the complaint, each would appear to have market power quite
independent of the proposed transaction and of each other.

6 If themarket includes premium cableprogramming services, it probably ought alsoto takeaccount
of video cassdte rentals, which constrain the pricing of premium channels. See Federal
Communications Commission, Second Annual Report on the Status of Competition in the Market for
Delivery of Video Programming 1121 (Dec. 7, 1995) (hereafter "1995 FCC Report"). If thetheory is
that HBO and CNN (and other networks) compete for channel space (i.e., for carriage on cable
systems), themarket probably should include over-the-air broadcast networks, at | east tothe extent that
they competefor cable channel space asthe pricefor retransmission rights. See complaint 134 (alleging
"shortage of available channel capacity").

! In the two product markets most likely to be sustained under the law, basc cable services and
premium cable services, the transaction falls within safe harbors described in the 1992 Horizontal
Merge Guidelines, which strongly suggests that no enforcement action is warranted.

8 Complaint 11 33-35.
9 1995 FCC Report 1 10.

10 Nationd Cable Tdevision Associaion, Cable Television Devdopments 103-17 (Fall 1995)
(hereafter "1995 NCTA").
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networks "on the launch pad."** That adds up to between fifty-three
and ninety-six new and announced video programming networks in
two years. According to an industry trade association, thirty-three
new basic networks and thirteen new premium networks were
launched between 1992 and 1995.” Another source listed 141
national 24-hour cable networks launched or announced between
January 1993 and March 1996.*

This does not mean that entry iseasy or inexpensive. Not al the
channed sthat have announced will launch aservice, and not dl those
that launch will succeed.* But some of them will. Some recent
entrants include CNNfn (December 1995), Nick at Nite's TV Land
(April 1996), MSNBC (July 1996), and the History Channel (January
1995)."* The Fox News Channel, offering twenty-four hour news,
began service in October 1996, and Westinghouse and CBS
Entertainment have announced that they will launch a new
entertainment and information cable channel, Eye on People, in
March 1997.% Thefact of so much ongoingentry indicatesthat at any
given moment, entry from somewhere is imminent, and this,
tranglated for purposes of antitrust analysis, means that entry should
be regarded as virtually immediate.

Recent entrants have achieved some measure of success. TV Land
reports 15 million subscribers (almost 24% of cable househol ds) less
than one year after its launch.’ The History Channel has obtained

= "On the Launch Pad," CableWorld, April 29, 1996, at 143; see also Cablevision, Jan. 22, 1996,
at 54 (98 services announced plans to launch in 1996).

12 National Cable Television Association, Cable Television Developments 6 (Fall 1996) (hereafter
"1996 NCTA").

13 A Who's Who of New Nets," Cablevision, April 15, 1996 (Special Supp.), at 27A-44A (as of
March 28, 1996, 163 new networkswhen regional, pay-per-vi ew and interactive services areincluded).

14 "The stamina and pocket-depth of backers of new players [networks] still remain key factors for
survival. However, distribution [i.e., obtaining carriage on cable systems] isstill thenameof the game."
Cablevision, April 15, 1996 (Special Supp.), a 3A.

5 The History Channd reportedly had one million subscribersat itslaunch in January 1995, reached
8 million subscribers by the end of the year and was seen in 18 million homes by May 1996. Carter,
"For History on Cable, the TimeHasArrived," N.Y. Times, May 20, 1996, at D1. The History Channel
now reports more than 26 million subscribers (which accounts for more than 41% of basic cable
television households). See 1996 NCTA at 57.

16 Carmody, "The TV Channel," The Washington Post, Aug. 21, 1996, at D12.

= 1996 NCTA at 70. The percentage figure is derived from the number of subscribers for the
network, divided by the number of basic cable households (62.8 million, as estimated by Paul Kagan
Associates Inc.), reported in 1996 NCTA. As a comparison, CNN has 69.9 million subscribers. 1996
NCTA at 39. HBO has 20.8 million subscribers (about one-third of bad ¢ cable househad ds). 1d. at 56.
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carriageto more than 40% of cable householdsinlessthantwoyears.
Home & Garden Television, launched in December 1994, reports 18
million subscribers (morethan 28% of cable households).*® The SciFi
Channel, launched in September 1992, has 36 million subscribers
(57% of cable households).”®* The TV Food Network, launched in
November 1993, reportedly has 21 million subscribers (about one-
third of cable households).?

New networks need not be successful or even launched before
they can exert significant competitive pressure. Announced launches
can affect pricing immediately. The launch of MSNBC and the
announcement of Fox's cable news channel, for example, enabled
cable system operators to mount credible threats to switch to one of
the new news networksin negotiationswith CNN, theincumbent all-
news channel .*

Any constraint on cable channel capacity does not appear to be
deterring entry of new networks. Indeed, the amount of entry that is
occurring apparently reflects confidence that channel capacity will
expand, for example, by digital technology. In addition, alternative
MV PDs, such as direct broadcast satellite ("DBS"), may provide a
launching platform for new networks.?> For example, CNNfn was
launched in 1995 with 4 to 5 million households, divided between
DBS and cable®

Nor should we ignore significant technol ogical changesin video
distribution that are affecting cable programming. One such change
is the devdopment and commercialization of new distribution
methodsthat can providealternativesfor both cable programmersand
subscribers. DBS is one example. With digital capacity, DBS can
provide hundreds of channels to subscribers. By September 1995,

18 1996 NCTA at 58.
19 1996 NCTA at 77.

0 1996 NCTA at 86. Cf. thereply of the majority, at 3 ("None of the channelsthat has entered since
1991 has acquired more than a 1% market share.") (Separate Statement of Chairman Pitofsky, and
Commissioners Steiger and Varney, Time Warner Inc., Docket C-3709).

2 Thisisthekind of competition we would expect to see between cable networksthat are substitutes
for one another and the kind of competition that does not exist between CNN and HBO.

2 The entry of altemative MVPD techndogies may put competitive pressure on cable system
operators to expand capacity more quickly. See "TheBirth of Networks," Cablevision, April 15, 1996
(Special Supp.), at 8A (cable system operators "don't want DBS and the telcos to pick up the services
of tomorrow while they are being overly arrogant about their capacity").

23 CNINfn has 5.7 million subscribers, with 2.4 million on cableand 3.3 million on satellite. 1996
NCTA at 39.
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DBSwas available in all forty-eight contiguous states and Alaska.?*
InApril 1996, DBS had 2.6 million customers; in August 1996, DBS
had 3.34 million subscribers;? by the end of January 1997, DBS had
more than 4.7 million subscribers® (compared to 62 million cable
customers in the U.S). AT&T last year invested $137.5 millon in
DirecTV, a DBS provider, began to sell satellite dishes and
programming to its long distance customers in four markets, and
planned to expand to the rest of the country in September 1996.% By
the end of 1996, DirecTV had 2.3 million subscribers (up from 1.2
million in 1995%), giving DirecTV more subscribers than all but the
six largest cable sysem operators.® Echostar and AlphaStar both
have launched DBS services, and MClI Communication and News
Corp. last year announced a partnership to enter DBS** Some
industry analysts predict that DBS will serve 15 million subscribers
by 2000.* Direct broadcast satellite already is offering important
competition for cable systems.*

Digital technology, which would expand cable capacity to as
many as 500 channels, is another important development. DBS

241995 FCC Report 1 49.
2 DBS Digest, Aug. 22, 1996 (http://www.dbsdish.com/dbsdata html (Sept. 5, 1996)).
26 DBS Digest, Jan. 20, 1997 (http://www.dbsdish.com/dbsdatahtml (Jan. 27, 1997)).

27 SeeBreznick, "Crowded Skies " Cable World, April 29,1996 (http://www.mediacentral.com/
magazines/CableéWorld/News961996042913.htnv539128 (Sept. 3, 1996)). National and regional
advertising campaigns have helped popularize DBS. E.g.Newsweek, Dec. 2, 1996, at 23 (DIH
Network full page ad for digital satellite system and programming); USA Today, Aug. 20, 1996, & 5D
(DISH Network full page ad for digital satdlite system and programming); N.Y . Times, July 14, 1996,
at 23 (AT&T full pagead for digital satellite system, DirectTV and USSB). For acable system response
to DBS competition, see, e.g., The Georgetown Current (Washington, D.C.), Dec. 18, 1996, at 25
(District Cablevision full page ad: "The DISH Network'sreal chargeto hook up your homeisout of this
world.")

8 Paikert, "Strong Christmas Revives DBS Sales," Multichannel News Digest, Jan. 13, 1997
(http://www.multichannd .convdigeg.htm (Jan. 13, 1997)); see also Breznick, "DBS Celebrates the
Holidays: Brisk Year End Sales a Boon for DirecTV, EchoStar,” Jan. 6, 1997
(http://www.mediacentral.com/M agazines/CableWorld/News96/1997010601.htm (Jan. 6, 1997)).

3 See 1996 NCTA at 14 (ranking the 50 largest M SOs by number of subscribers).

% Breznick, "Crowded Skies" Cable World, April 29, 1996 (http://www.mediacentral.com/
magazines/CableWorld/News96/1996042913.htm/539128 (Sept. 3, 1996)).
31
Id.

% See Robichaux, "TimeWarner Inc. |'s Expected To Buy New Set-Top Boxes," Wall Street Journal,
Dec. 10, 1996, at B10 (reporting that Time Warner is "look[ing] for new bdls and whiglesto protect
itsbase of 12 million subscribers againg an escalating raid by direct-broadcast-satellite companies’);
Robichauyx, "Oncea Laughingsock, Direct Broadcast TV Gives Cable a Scare," Wall Street Journal,
Nov. 7, 1996, at Al. See also Cable World, Dec. 3, 1996 (reporting that "analysts and industry
observers agreethat cable operators are losing customersto DBS").
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already uses digital technology, and some cable operators were
planning to begin providing digital service in 1996. Last fall,
Discovery Communications(The Discovery Channel) announced four
new programming services designed for digital boxes for TCl's
"digital box rollout."** (Even without digital service, cable systems
have continued to upgradetheir capacity; in 1994, about 64% of cable
systems offered thirty to fifty-three channels, and more than 14%
offered fifty-four or more channels**) Local telephone companies
have entered as distributors via video dialtone, MMDS® and cable
systems, and the telcos are exploring additional ways to enter video
distribution markets.*® Digital compression and advanced television
technologies could make it possible for multiple programs to be
broadcast over asingle over-the-air broadcast channel * When these
developments will be fully realized is open to debate, but it is clear
that they areontheir way and affecting competition. According toone
trade associaion offical, cable operators are responding to
competition by "upgrading their infrastructures with fiber optics and
digital compression technologies to boost channel capacity . . . .
What's more, cable operators are busily trying to polish their images
with a public that has long registered gripes over pricing, customer
service and programming choice."*®

Ongoing entry in programming suggests that no program seller
could maintain an anticompetitivepriceincrease and, therefore, there
isno basisfor liability under Section 7 of the Clayton Act. Changes
in the video distribution market will put additiona pressure on both
cable systems and programming providers to be competitive by
providing quality programming at reasonable prices. The qudity and
guantity of entry in the industry warrants dismissal of the complaint.

HORIZONTAL THEORY OF LIABILITY

8 Katz, "Discovery Goes Digital," Multichannel News Digest, Sept. 3, 1996 (“The new networks .
.. will launch Oct. 22 in order to beincluded in Tde-Communication Inc.'s digital box rollout in
Hartford, Conn.") (http://www.multichannel.com/digest.htm (Sept. 5, 1996)).

34 1095 FCC Report at B-2 (Table 3).

® MMDS stands for multichannel multipoint distribution service, atypeof wirdess cable See 1995
FCC Report {1 68-85. Industry observers project that MMDS will serve more than 2 million
subscribers in 1997 and grow more than 280% between 1995 and 1998. 1995 FCC Report 1 71.

3 ee 1996 FCC Report 111 67-79.
37 see 1095 FCC Report 1 116; 1996 FCC Report §93.
38 pendleton, "Keeping Up With Cable Competition,” Cable World, April 29, 1996, at 158.
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Thecomplaint alegesthat TimeWarner will beableto exploitits
ownership of HBO and the Turner basic channelsby "bundling”
Turner networkswithHBO, that is, by selling them asapackage.® As
a basis for liability in a merger case, this appears to be without
precedent.”” Bundling is not always anticompetitive, and we cannot
predict when bundling will be anticompetitive.** Bundling can be
used to transfer market power from the "tying" product to the "tied"
product, but it also is used in many industries as a means of
discounting. Popular cable networks, for example, have been sold in
a package at adiscount from the single product price. Thiscan be a
way for a programmer to encourage cable system operators to carry
multiple networks and achieve cross-promotion among the networks
in the package. Even if it seemed more likely than not that Time
Warner would package HBO with Turner networks after the merger,
we could not a priori identify this as an anticompetitive effect.

The alleged violation rests on a theory that the acquisition raises
the potential for unlawful tying. To the best of my knowledge,
Section 7 of the Clayton Act has never been extended to such a
situation. There are two reasons not to adopt the theory here. First,
challenging the mere potential to engage in such conduct appearsto
fall short of the "reasonabl e probahility” standard under Section 7 of
the Clayton Act. We do not seek to enjoin mergers on the mere
possibility that firms in the industry may later choose to engage in
unlawful conduct. It isdifficult toimagine amerger that could not be
enjoinedif "mere possibility" of unlawful conduct werethe standard.
Here, thelikelihood of anticompetitive effectsiseven moreremoved,
becausetying, the conduct that might possibly occur, in turn might or
might not prove to be unlawful. Second, anticompetitive tying is
unlawful, and Time Warner would risk private law suits and public
law enforcement action for such conduct.

% Complaint 1 38a.
40 Cf.Heublein, Inc., 96 FTC 385, 596-99 (1980) (rejecting aclaim of violation based on leveraging).

4 See Whinston, "Tying, Foreclosure, and Exclusion,” 80 Am. Econ. Rev. 837, 855-56 (1990) (tying
can be exclusionary, but "even in the smplemodels considered [in thearticl€], which ignoreanumber
of other possible motivati onsfor the practice, theimpact of thisexclusion on welfareisuncertain. This
fact, combined with the difficulty of sorting out theleverage-based instances of tying from other cases,
makes the specification of apractical legal standard extremely difficult.").



230 FEDERAL TRADE COMMISSION DECISIONS
Dissenting Statement 123 F.T.C.

The remedy for the alleged bundling is to prohibit it,** with no
attempt to distinguish efficient bundling from anticompetitive
bundling.** Assuming liability on the basis of an anticompetitive
horizontal overlap, the obvious remedy would be to enjoin the
transaction or to require the divestiture of HBO. Divestiture is a
simple, easily reviewableand compl eteremedy for an anticompetitive
horizontal overlap. The weakness of the Commission's case seemsto
be the only impediment to imposing that remedy here.

VERTICAL THEORIES

The complaint also alleges two vertical theories of competitive
harm. Thefirstisforeclosure of unaffiliated programming from Time
Warner and TCI cable systems.* The second is anticompetitive price
discrimination against competing MVPDs in the sale of cable
programming.* Neither of these aleged outcomes appears

particularly likely.

FORECLOSURE

Time Warner cannot foreclose the programming market by
refusing carriage on its cable system, because Time Warner has less
than 20% of cable television subscribers in the United States. Even
if TCI were willing to join in an attempt to barricade programming
produced by othersfrom distribution, TCI and Time Warner together
control less than 50% of the cable television subscribers in the
country. In that case, entry of programming via cable might be more
expensive (because of the costs of obtaining carriage on anumber of
smaller systems), but it need not be foreclosed.*® And evenif Time

42 Order V.

a3 Although the proposed order would permit any bundling that Time Warner or Turner could have
implemented independently before the merger, the reason for this distinction appears unrelated to
distingui shing between pro- and anti-competitive bundling.

4 Complaint 1 38b.
4 Complaint 1 38c.

46 According tothe FCC, "[t]heavailable evidence suggeststhat a successful launch of a new mass
market national programming network --that is, theinitial subscriber requirement for long-term success
-- requires that the new channd be available to at leas ten to twenty million households," which
amountsto about 16% to 32% of cablehouseholds. 1996 FCC Report 1 135 (footnote omitted). Cf. the
reply of the mgjority, a 7 ("the successful launch of any significant new channel usually requires
distribution on MV PDsthat cover 40-60% of subscribers') (Separate Statement of Chairman Pitofsky,
and Commissioners Steiger and Varney, Time Warner Inc., Docket C-3709).
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Warner and TCI together controlled a greater share of cable sysems,
the availability of alternative distributors of video programming and
thetechnol ogical advancesthat are expanding cable channel capacity
make foreclosure as aresult of this transaction improbable.

The foreclosure theory also isinconsistent with the incentives of
the market. Cable systems operators want more and better
programming, to woo and win subscribers. To support their cable
sysems, Time Warner and TCl must satisfy their subscribers by
providing programming tha subscribers want at reasonable prices.
Given competing distributorsand expanding channel capacity, neither
of them likely would find it profitable to attempt to exclude new
programming.

TCI as a shareholder of Time Warner, as the transaction was
proposed to us (with aminority share of less than 10%), would have
no greater incentive than it had as a 23% shareholder of Turner to
protect Turner programming from competitive entry. Indeed, TCl's
incentive to protect Turner programming would appear to be
diminished.”” If TCl'sinterest in Time Warner increased, it stands to
reason that TCI's interest in the well-being of the Turner networks
also would increase. But it is important to remember that TCl's
principal source of income is its cable operations, and its share of
Time Warner profits from Turner programming would appear to be
insufficientincentivefor TCl to jeopardizeitscablebusiness.*® It may
bethat TCI could acquire aninterestin Time Warner that could have
anticompetitive consequences, but the Commission should analyze
that transaction when and if TCl increases its holdings.

Another aspect of the foreclosure theory alleged in the complaint
is a carriage agreement (programming service agreement or PSA)
between TCI and Turner. Under the PSA, TCI would carry certain
Turner networks for twenty years, at a discount from the average
price at which Time Warner sellsthe Turner networks to other cable
operators. Thecomplaint allegesthat TCl'sobligationsunder the PSA
would diminish TCI's incentives and ability to carry programming
that competeswith Turner programming,* which inturn wouldraise

a4 Turner programming would account for only part of TCl'sinterest in Time Warner.

48 Looking only at cash flow, even if its share of Time Warner wereincreased to 18%, TCl's interest
in the combined Time Warner/ Turner would be only dightly greater than TCI's pre-transaction interest
inTurner, and it gill would amount to only aninsignificant fraction of the cash flow generated by TCl's
cable operations.

49 Complaint 1 38b(2).
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barriers to entry for unaffiliated programming. The increased
difficulty of entry, sothe theory goes, would inturn enable Time

Warner to raise the price of Turner programming sold to cable
operators and other MV PDs.

It ishard to see that the PSA would have anticompetitive effects.
TCI aready has contracts with Turner that provide for mandatory
carriageof CNN and TNT, and TCl islikely to continueto carry these
programming networks for the foreseeable future®® The current
agreements do not raise antitrust issues, and the PSA raises no new
ones. Any theoretical bottleneck on existing systems would be even
further removed by the time thecarriage requirements under the PSA
would have become effective (when existing carriage agreements
expire), because technological changes will have expanded cable
channel capacity and alternative MV PDs will have expanded their
subscribership. The PSA could even give TCI incentives to compete
with Time Warner's programming and keep TCI's costs down.>* The
PSA would have afforded Time Warner long term carriage for the
Turner networks, provided TCl with long term programming
commitmentswith some price protection, and eliminated the costs of
renegotiating a number of existing Turner/TCI carriage agreements
asthey expire. These areefficiencies. No compelling reason has been
advanced for requiring that the carriage agreement be cancelled.*

In addition to divestiture by TCI of its Time Warner shares and
cancellation of the TCI/Turner cariage agreement, the proposed
remedies for the alleged fored osure include:

(1) Antidiscrimination provisions by which Time Warner must
abide in dealing with program providers;>® (2) recordkeeping
requirements to police compliance with the antidiscrimination

0 Cable system operators like to keep their subscribers happy, and subscribers do not like to have
popular programming cancelled. For example, TCI recently "decided to yield to subscriber cries of 'l
Want My MTV and VH1' and restore the channels on cable systems. . . ." Media Central, Jan. 23,
1997 (http://www.mediacentral.com/Magazines/MediaDaily/#08).

51 TCI would have incentives to encourage new programming entry, to the extent that such entry
would reducethe "industry average price" referredto in the PSA and thereby reducethe price that TCI
would pay under the PSA.

52 See Order 1 IV. Therewould appear to be even less justification for cancelling the PSA inlight of
the requirements (Order 111 & I11) that TCI spin off or cap its shareholdingsin Time Warner.

53 Order VI
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provision;** and (3) a requirement that Time Warner carry "at |east
one Independent Advertising-Supported News and Information
National Video Programming Service."*® Theseremedial provisions
are unnecessary, and they may be harmful.

Paragraph V11 of the order, theantidiscrimination provision, seeks
to protect unaffiliated programming vendors from exploitation and
discrimination by Time Warner. Theorder provision istaken aimost
verbatim from a regulation of the Federa Communications
Commission.* Itishighly unusual, to say theleast, for an order of the
FTC to require compliance with a law enforced by another federal
agency, and it isunclear what expertise wemight bring to the process
of assuring such compliance. Although arequirement to obey existing
law and FCC regulations may not appear to burden Time Warner
unduly, the additional burden of complying with the FTC order may
be costly for both Time Warner and the FTC. In additionto imposing
extensive recordkeeping requirements,® the order gpparently would
create another forum for unhappy programmers, who could seek to
instigaean FTC invegtigationof TimeWarner'scompliancewiththe
order, instead of or in addition to citing the same conduct in a
complaint filed with and adjudicated by the FCC.*® The burden of
attempting to enforce compliance with FCC regulations is one that
this agency need not and should not assume.

The order also requires Time Warner to carry an independent all-
news channel .*® This requirement is entirely unwarranted. A duty to
deal might be appropriate on a sufficient showing if Time Warner
wereamonopolist. But with lessthan 20% of cablesubscribersinthe
United States, Time Warner is neither amonopolist nor an "essential
facility" in cabledistribution.®® CNN, the apparent target of the FTC-

> Order T VI
%5 Order 11X.
%6 e 47 CFR 76.1301(3)-(0).

57 To the extent that the recordkeeping requirements may replicate what isrequired by the FCC, no
additional costs would appear to be imposed by the order on Time Warner.

8 See 47 CFR 76.1302. The FCC may mandate carriage and impose prices, terms and other
conditions of carriage.

%9 Order 11X.

6 EveninNew Y ork City, undoubtedly animportant mediamarket, available dataindicatethat Time
Warner apparently serves only about one-quarter of cable households. See Cablevision, May 13, 1996,
at 57; April 29, 1996, at 131 (Time Warner has about 1.1 million subscribersin New Y ork, which has
about 4.5 million cable households). We do not have data about alternative MV PD subscribers inthe



234 FEDERAL TRADE COMMISSION DECISIONS
Dissenting Statement 123 F.T.C.

sponsored entry, also is not a monopolist but is one of many cable
programming services in the all-programming market alleged in the
complaint. Clearly, CNN also isone of many sources of news and
information readily availableto the public, athough neither televised
news programming nor ad-supported cable TV newsprogrammingis
amarket aleged in the complaint.

Antitrust law, properly applied, provides no justification
whatsoever for the government to help establish a competitor for
CNN on the Time Warner cable systems. Nor is there any apparent
reason, other than the circular reason that it would behel pful tothem,
why Microsoft, NBC or Fox needs a helping hand from the FTC in
their new programming endeavors. CNN and other programming
networks did not obtain carriage mandated by the FTC when they
launched; why should the Commission now tilt the playing field in
favor of other entrants?

PRICEDISCRIMINATION

The complaint alleges that Time Warner could discriminatorily
raise the prices of programming services to its MVPD rivals®
presumably to protect its cable operations from competition. This
theory assumes that Time Warner has market power in the all-cable
programming market. Asdiscussed above, however, therearereasons
to think that the alleged all-cable programming market would not be
sustained, and entry into cable programming is widespread and,
becauseof the volume of entry, immediate. Under the circumstances,
it appears not only not likely but virtually inconceivable that Time
Warner could sustain any attempt to exercise market power in the
alleged all-cable programming market.

Whatever the merits of the theory in this case, however,
discrimination against competing MVPDsin price or other terms of
sale of programming is prohibited by federal statute® and by FCC
regulaions,® and the FCC provides aforum to adjudicate complaints
of this nature. Unfortunately, the majority is not content to leave
policing of telecommunicationsto the FCC.

New York area.
61 Complaint 1 38c.
8247 U.sCA. 548,
83 47 CFR 76.1000 - 76.1002.
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The order addresses the aleged violation in the following way:
(1) it requires Time Warner to provide Turner programming to
competing MVPDs on request; and (2) it establishes a formula for
determining the prices that Time Warner can charge MVPDs for
Turner programming in areas in which Time Warner cable systems
and the MV PDs compete.** The provision is inconsistent with two
antitrust principles. Antitrust traditionally does not impose a duty to
deal absent monopoly, which does not exis here, and antitrust
traditionally hasnot viewed priceregulation asan gppropriateremedy
for market power. Indeed, price regulation usualy is seen as
antithetical to antitrust.

Although the provision ostensibly hasthe samenondiscrimination
goal as federal telecommunications law and FCC regulations, the
bright line standard in the proposed order for determining a
nondiscriminatory price fails to take account of the circumstances
Congresshasidentified intelecommunications statutesinwhich price
differences could bejustified, such as, for example, cost differences,
economies of scaleor "other direct and legitimate economic benefits
reasonably attributable to the number of subscribers serviced by the
distributor."®® These are significant omissions, particularly for an
agency that has taken pride in its mission to prevent unfair methods
of competition and, in so doing, to identify and take account of
efficiencies. Thereisno apparent reason or authority for creating this
exception to acongressional mandate. To the extent that the proposed
order creates a regulatory scheme different from that afforded by
Congress and the FCC, disgruntled MVPDs may find it to their
advantage to seek sanctions against Time Warner at the FTC.*® This
is likely to be costly for the FTC and for Time Warner, and the
differential scheme of regulation also could impose other, unforeseen
costson the indugtry.

EFFICIENCIES

Asfar as| can tell, the consent order entirely ignores the likely
efficiencies of the proposed transaction. The potential vertical
efficiencies include more and better programming options for

5 Order T V.
85 47 u.s.C. 548(0)(2)(B)(i)-(ii).

66 Most peopleoutsidethe FTC and the FCC already confuse thetwo agenci es. Surely we do not want
to contributeto this confusion.



236 FEDERAL TRADE COMMISSION DECISIONS
Dissenting Statement 123 F.T.C.

consumers and reduced transaction costs for the merging firms. The
potential horizontal efficienciesinclude savingsfrom the integration
of overlapping operations and of film and animation libraries. For
many years, theCommission hasdevoted considerabl etimeand effort
to identifying and evaluating efficiencies that may result from
proposed mergersand acquisitions. Although cognizableefficiencies
occur less frequently than one might expect, the Commission has not
stinted in its efforts to give every possible consideration to
efficiencies. That makes the apparent disinterest in the potential
efficiencies of this transaction decidedly odd.

INDUSTRY COMPLAINTS

We have heard many expressions of concern about the
transaction. Cable system operators and aternative MVPDs have
been concerned about the price and avail ability of programmingfrom
Time Warner after the acquisition. Program providers have been
concerned about access to Time Warner's cable system. These are
understandableconcerns, and | an sympatheticto them. Totheextent
that these industry members want assured supply or access and
protected prices, however, thisis (or should be) the wrong agency to
help them. Because Time Warner cannot foreclose either level of
service and is neither a monopolist nor an "essential facility” in the
programming market or in cable services, therewould appear to beno
basisin antitrust for the access requirements imposed in the order.

The Federal Communi cations Commission isthe agency charged
by Congresswith regulating the tel ecommunicationsindustry, and the
FCC aready hasrulesin place prohibiting discriminatory prices and
practices. While there may be little harm in requiring Time Warner
to comply with communications law, there dso islittle justification
for this agency to undertake the task. To the extent that the consent
order offers astandard different from that promul gated by Congress
andthe FCC, it arguably isinconsistent with thewill of Congress. To
the extent that the consent order would offer amore attractive remedy
for complaints from disfavored competitors and customers of Time
Warner, they are more likely to turn to us than to the FCC. Thereis
much to be said for having the FTC confine itself to FTC matters,
leaving FCC mattersto the FCC.

| dissent.
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DISSENTING STATEMENT OF COMMISSIONER ROSCOEB. STAREK, Il1

| respectfully dissent from the Commission's decision to issue a
complaint and find order against Time Warner Inc. ("TW"), Turner
Broadcasting System, Inc. ("TBS"), Tele-Communications, Inc.
("TCI"), and Liberty MediaCorporation. The complaint against these
producers and distributors of cable television programming dleges
anticompetitive effects arising from (1) the horizontal integration of
the programming interests of TW and TBS and (2) the vertical
integration of TBS's programming interests with TW's and TCl's
distribution interests. | am not persuaded that either the horizontal or
the verticd aspects of this transaction are likely "substantially to
lessen competition” in violation of Section 7 of the Clayton Act, 15
U.S.C. 18, or otherwiseto constitute"unfair methods of competition”
in violation of Section 5 of the Federal Trade Commission Act, 15
U.S.C. 45. Moreover, even if one were to assumethe validity of one
or moretheoriesof violation underlying thisaction, the order doesnot
appear to prevent the alleged effects and may instead create
inefficiency.

HORIZONTAL THEORIESOF COMPETITIVEHARM

Thistransaction involves, inter alia, the combination of TW and
TBS, two mgjor suppliers of programming to multichannel video
program distributors ("MVPDs'). Accordingly, there is a
straightforward theory of competitive harm that merits serious
consideration by the Commission. In its most general terms, the
theory isthat cable operatorsregard TW programsasclose substitutes
for TBS programs. Therefore, the theory says, TW and TBS act as
premerger constraints on each other's ability to raise program prices.
Under thishypothesis, the merger eliminatesthisconstraint, allowing
TW -- either unilaterally or in coordination with other program
vendors -- to raise prices on some or dl of its programs.

Of coursg, this story is essentially an illustration of the standard
theory of competitive harm set forth in Section 2 of the 1992
Horizontal Merger Guidelines.! Wereaninvestigation pursuant tothis
theory to yield convincing evidence that it applies to the current
transaction, under most circumstances the Commission would seek

! U.S. Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines, Section
2(1992), 4 Trade Reg. Rep. (CCH) 1 13,104 at 20,573-6 et seq.
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injunctiverelief to prevent the consolidation of theassetsinquestion.
The Commission has eschewed that course of action, however,
choosing instead a very different sort of "remedy” that allows the
parties to proceed with the transaction but restricts them from
engaging in some (but not all) "bundled" sales of programming to
unaffiliated cable operators.? Clearly, this choice of relief impliesan
unusual theory of competitive harm from what ostensibly is a
straightforward horizonta transaction. The Commission's remedy
doesnothing to prevent the most obvious manifestation of postmerger
market power -- an across-the-board priceincrease for TW and TBS
programs. Why has the Commission forgone its customary relief
directed against its conventional theory of harm?

The plain answer is that there is little persuasive evidence that
TW's programs constrain those of TBS (or vice-versa) in the fashion
described above. In atypica FTC horizontal merger enforcement
action, the Commission relies heavily on documentary evidence
establishing the substitutability of the parties' products or services.?
For example, it is standard to study the parties interna documentsto
determine which producersthey regard as their closest competitors.
This assessment also depends frequently on internal documents
supplied by customers that show them playing off one supplier
againg another -- via credible threats of supplier termination -- in an
effort to obtain lower prices.

2 In the Analysis of Proposed Consent Order to Aid Public Comment (Section IV.C) that it released
in connection with acceptance of theconsent agreement in this case, the Commission asserted that “the
easi est way the combined firm coul d exert substantially greater negotiating leverage over cableoperators
isby combining all or some of such 'marquee’ services and offeri ng them asapackage or of fering them
aongwith unwanted programming." Asl note below, it isfar from obviouswhy thisbundling strategy
represents the "easiest” way to exercise market power against cable operators. The easiest way to
exerciseany newly-created market power would be simply to announce higher programming prices.

3 The Merger Guidelines emphasize the importance of such evidence. Section 1.11 specifically
identifiesthefollowing two typesof evidenceasparticularlyinformative: " (1) evidencethat buyershave
shifted or have conddered shifting purchases between productsin responseto relative changesin price
or other competitive variables [and] (2) evidencethat sellers base business decisions on the prospect
of buyer substitution between products in responseto reative changes in price or other competitive
variables."

Toillustrate, in Coca-Cola Bottling Co. of the Southwest, Docket No. 9215, complaint counsel
argued infavor of anarrow product market consisting of "all branded carbonated soft drinks" (*CSDs"),
while respondent argued for amuch broader market. In determining that all branded CSDs constituted
the relevant market, the Commission placed great weight on internal documents from local bottlers of
branded CSDs showing that those bottlers "[took] into account only the prices of other branded CSD
products[and not the prices of privatelabel or warehouse-ddivered soft drinkg in deciding on pricing
for their own branded CSD products." 5 Trade Reg. Rep. (CCH) 1/ 23,681 at 23,413 (Aug. 31, 1994),
vacated and remanded on other grounds, Coca-Cola Bottling Co. of the Southwest v. FTC, 85 F.2d
1139 (5th Cir. 1996). (The Commission dismissed its complaint on September 6, 1996.)
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Inthismatter, however, documents of thissort are conspicuousby
their absence. Notwithstanding avoluminous submission of materials
from the respondents and third parties (and the considerable
incentives of the latter -- especially other cable operators -- to supply
the Commission with such documents), there are no documents that
reveal cable operatorsthreatening to drop aTBS"marquee” network
(e.g., CNN) infavor of aTW "marquee” network (e.g., HBO). There
also are no documents from, for instance, TW suggesting that it sets
the prices of its "marquee” networks in reference to those of TBS,
taking into account the later's likely competitive response to
unilateral price increases or decreases. Rather, the evidence
supporting any prediction of a postmerger price increase consists
entirely of customers' contentions that program prices would rise
following the acquisition. Although customers opinions on the
potential effects of atransaction often areimportant, they seldom are
dispositive. Typically the Commission requires substantial
corroboration of these opinions from independent information
sources.*

Independent validation of theanticompetitive hypothesisbecomes
particularly important when key elementsof thestory lack credibility.
For a standard horizontal theory of harm to apply here, one key
element is that, prior to the acquisition, an MVPD could credibly
threaten to drop a margquee network (e.g., CNN), provided it had
accessto another programmer's marquee network (e.g., HBO) that it
could offer to potential subscribers. This threat would place the
MVPD in a position to negotiate a better price for the marquee
networks than if those networks were jointly owned.

Here, the empirica evidence gathered during the investigation
reveals that such threats would completely lack credibility. Indeed,

4 For example, in R.R. Donnelley Sons & Co., et al., Docket No. 9243, the Administrative Law
Judge's decision favoring complaint counsel rested in part on his finding that “[a]s soon as the
Meredith/Burdaacquisition was announced, customers expressed concern to the FTC and the parties
about the decrease in competition that might result.” (Initial Decision Finding404.) In overturningthe
ALJs decision, the Commission cautioned: "There is some danger in relying on these customer
complaints to draw any general condusions about the likdy effects of the acquistion or about the
analytical premises for those conclusions. The complaintsare consigent with a variety of effects, and
many -- including thosethe AL Jrelied upon -- directly contradict [c]omplaint [c]ounsel's prediction of
unilateral price elevation." 5 Trade Reg. Rep. (CCH) 123,876 at 23,660 n.189 (July 21, 1995).

Also, in several instances involving hospital mergers in concentrated markets, legions of third
parties came forth to attest to the transaction's efficiency. The Commission has discounted this
testimony, however, when thesethird parti escould not articulate or document the source of the claimed
efficiency, or when thetestimony lacked corroboration fromindependent i nformation sources. | believe
that the Commission should apply the same evidentiary standards to the third-party testimony in the
current matter.
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there appears to belittle, if any, evidencethat such threats ever have
been made, let alone carried out. CNN and HBO are not substitutes,
and both are carried on virtudly dl cable systems nationwide. If, as
a conventional horizontal theory of harm requires, these program
services are truly substitutes -- if MVPDs regularly play one off
againg the other, credibly threatening to drop onein favor of another
-- then why are there virtually no instances in which an MVPD has
carried out thisthreat by dropping one of the marquee services? The
absence of this behavior by MV PDs undermines the empirical basis
for the asserted degree of substitutability between the two program
services.’®

Faced with this pronounced lack of evidence to support a
conventional market power story and a conventional remedy, the
Commission has sought refuge in what appearsto beavery different
theory of postmerger competitive behavior. This theory posits an
increased likelihood of program "bundling” as a consequence of the
transaction.® But there are two major problems with this theory as a
basisfor an enforcement action. First, thereisno strong theoretical or
empirical basisfor believing that an increase in bundling of TW and
TBS programming would occur postmerger. Second, even if such
bundling did occur, thereisno particular reason to think that it would
be competitively harmful.

Giventhelack of documentary evidenceto show that TW intends
to bundleits programming with that of TBS, | do not understand why
the mgjority considersan increasein program bundlingto bealikely
feature of the postmerger equilibrium, nor does economic theory
supply acompelling basisfor this prediction. Indeed, therationalefor
this element of the case (as set forth in the Andysis to Aid Public
Comment) can be described charitably as"incomplete." Accordingto
the Analysis, unless the FTC prevents it, TW would undertake a
bundling strategy in part tofoist "unwanted programming" upon cable

5 In virtually any case invaving less pressure to come up with something to show for the agency's
strenuous investigative efforts, the absence of such evidence would lead the Commission to rgect a
hypothesized product market that included both marquee services. Suppose that two producers of
product A proposed to merge and sought to persuade the Commission that the rdevant market also
included product B, but they could not provide any examples of actual substitution of B for A, or any
evidence that threats of substitution of B for A actudly dicited price reductions from sdlers of A. In
the usud run of cases, thislack of substitutability would almost surely lead the Commission to reject
the expanded market definition. But not so here.

6 As| noted earlier, aremedy that does nothing more than prevent "bundling” of different programs
would fail completely to prevent the manifestations of market power -- such as across-the-board price
increases -- most consistent with conventional horizontal theories of competitive harm.
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operators.” Missing from the Analysis, however, is any sensible
explanation of why TW should wish to pursuethis strategy, because
the incentives to do so are not obvious?

A possibleanticompetitive rationale for "bundling” might run as
follows: by requiring cable operatorsto purchase abundle of TW and
TBS programs that contains substantial amounts of "unwanted"
programming, TW can tie up scarce channel capacity and make entry
by new programmers more difficult. But even if that strategy were
assumed arguendo to be profitable,® the order would have only a
trivial impact on TW's ability to pursue it. The order prohibits only

! As | have noted, supra n.2, the Analysis also claimed that TW could obtain "substantially greater
negotiating leverage over cableoperators. . . by combining all or some of [the merged firm's] ‘marquee’
services and offering them asa package. . ." If the Analysis used the term "negotiating leverage" to
mean "market power" asthe latter isconventionally defined, then it confronts three difficulties: (1) the
record fails to support the proposition that the TW and TB S "marquee” channels are close substitutes
for each other; (2) even assuming that those channels are close substitutes, there are more
straightforward ways for TW to exercise postmerger market power; and (3) the remedy does nothing
to prevent these more straightforward exercises of market power. See discusson supra.

8 In"A Note on Block Booking" in THE ORGANIZATION OF INDUSTRY (1968), George Stigler
analyzed the practice of "block booking" -- or, in current parlance, "bundling" -- "marquee" motion
pictureswith considerably lesspopular films Someyearsearlier, the United States SupremeCourt had
struck this practice down as an anticompetitive "leveraging' of market power from desirable to
undesirable films. United Sates v. Loew's Inc., 371 U.S. 38 (1962). As Stigler explained (at 165), it
is not obvious why distributors should wish to force exhibitors to take the inferior film:

Consi der the fdlowing smpleexample. Onefilm, Justice Goldberg cited Gonewith the Wind, isworth
$10,000to thebuyer, whileasecond film, the Justice cited Getting Gertie's Garter, isworthlessto him.
The seller could sell the one for $10,000, and throw away the second, for no matter what its cost,
bygones areforever bygones. Instead the seller compel sthe buyer totake both. But surely he can obtain
no more than $10,000, since by hypothes's this is the value of both films to the buyer. Why not, in
short, use his monopoly power directly on the desirable film? It seems no more sensible, on thislogic,
to block book thetwo films than it would beto compel the exhibitor to buy Gone with the Wind and
seven Ouija boards, again for $10,000.

o The argument here basically is avariant of the argument often used to condemn exclusive dealing
as a tool for monopalizing a market. Under this argument, an upstream monopolist uses its market
power to obtain exclusive distribution rights from its distributors, thereby foreclosing potential
manufacturing entrants and obtaining additional market power. But there is[sic] problem with this
argument, as Bork explainsin THE ANTITRUST PARADOX (1978):

[Themonopolist] can extract in the pricesit chargesretalersall that theuniqueness of itslineisworth.
It cannot chargetheretailer that full worth in money and then charge it again in exclusivity theretailer
does not wish to grant. To suppose that it can isto commit the error of double counting. If [the firm]
must forgo the higher pricesit could have demanded in order to get exclusivity, then exclusivity is not
an impaosition, it is a purchase.

Id. at 306; see also id. at 140-43.

Although modern economic theory has established the theoretical possibility that a monopolist
might, under very specific circumstances, outbid an entrant for the resources that would allow entry to
occur (thus preserving the monopoly), modern theory also has shown that this is not a generally
applicable result. It breaksdown, for example, when (asislikelyin MV PD markets) many unitsof new
capacity are likely to become available sequentially. See, e.g., Krishna, "Auctions with Endogenous
Valuations: The Persistence of Monopaly Revisited," 83 Am. Econ. Rev. 147 (1993); Malueg and
Schwartz, "Preemptive investment, toehold entry, and the mimicking principle," 22 RAND J. Econ. 1
(2991).
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the bundling of TW progranmming with TBS programming;, TW
remains free under the order to create new "bundles’ comprising
exclusively TW, or exclusivey TBS, programs. Given that many TW
and TBS programs are now sold on an unbundled basis -- afact that
callsinto question the likelihood of increased postmerger bundling™
-- and given that, under the majority's bundling theory, any TW or
TBS programming can tie up a cable channel and thereby displace a
potential entrant's programming, the order hardly would constrain
TW's opportunitiesto carry out this "foreclosure™” strategy.

Finally, al of the above anayss implicitly assumes that the
bundling of TW and TBS programming, if undertaken, would more
likely than not be anticompetitive. The Anadyss to Aid Public
Comment, however, emphasizesthat bundling programmingin many
other instances can be procompetitive. There seems to be no
explanation of why the particular bundles at issue here would be
anticompetitive, and no articulation of the principles that might be
used to differentiate welfare-enhancing from welfare-reducing
bundling.™

Thus, | am neither convinced that increased program bundling is
alikely consequence of this transaction nor persuaded that any such
bundling would be anticompetitive. Were | convinced that
anticompetitive bundlingis alikely consequence of this transaction,
| would find the remedy inadequate.

VERTICAL THEORIESOF COMPETITIVEHARM

The consent order also contains anumber of provisions designed
to alleviate competitive harm purportedly arising from the increased
degreeof vertica integration between program suppliersand program

10 If bundling is profitable for anticompetitive reasons, why do we not observe TW and TBS now
exploiting all available opportunities to reap these profits?

= Perhaps this reflects thefact that the economics literature does not provide clear guidance on this
issue. See, e.g., Adams and Yellen, "Commodity Bundling and the Burden of Monopoly," 90 Q.J.
Econ. 475 (1976). Adams and Y dlen explain how a monopolist might use bundling as a method of
price discrimination. (This also was Stigler's explanation, supra n.8.) As Adams and Yellen note,
"public policy must take account of thefact that prohibition of commaodity bundling without more may
increase the burden of monopoly . .. [M]onopoly itself must be diminated to achieve high levels of
social welfare" 90 Q.J. Econ. at 498. Adams and Yellen's concluson is apposite here if the
combination of TW and TBS creates (or enhances) market power, then the solution is to enjoin the
transaction rather than to proscribe certain types of bundling, sincethe latter "remedy" may actually
make things worse. And if the acquisition does not create or enhance market power, the basis for the
bundling proscription iseven harder to discern.
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distributors brought about by this transaction.’” | have previously
expressed my skepticism about enforcement actions predicated on
theories of harm from vertica relationships.*® The current complaint
and order only serveto reinforce my doubts about such enforcement
actionsand about remedies ostensibly designed to addressthe alleged
competitive harms.

The vertical theories of competitive harm posited in this matter,
and the associated remedies, are strikingly similar to those to which
| objected in Silicon Graphics, Inc. ("SGI"), and the same essential
criticisms apply. In SGI, the Commission's complaint alleged
anticompetitive effects arising from the vertical integration of SGI --
the leading manufacturer of entertainment graphics workstations --
with Alias Research, Inc., and Wavefront Technologies, Inc. -- two
leading suppliers of entertainment graphics software. Although the
acquisition seemingly raised straightforward horizontal competitive
problems arising from the combination of Alias and Wavefront, the
Commissioninexplicably found that thehorizonta consolidationwas
not anticompetitive on net.** Instead, the order addressed only the
alleged vertical problems arising from the transaction. The
Commission alleged, inter alia, that the acquisitions in SGI would
reduce competition through two types of foreclosure: (1)
nonintegrated software vendors would be excluded from the SGI
platform, therebyinducingtheir exit (or deterring their entry); and (2)
rival hardware manufacturers would be denied access to Alias and
Wavefront software, without which they could not effectivey
compete against SGI. Smilarly, in this case the Commission alleges
(2) that nonintegrated program vendors will be excluded from TW

12 Among other things, the order (1) constrains the ability of TW and TCI to enter into long-term
carriage agreements(11V); (2) compel sTW tosell Turner programmingto downstream MV PD entrants
at regulated prices (1 VI); (3) prohibits TW from unreasonably discriminating against non-TW
programmers seeking carriage on TW cable systems (1 V11(C)); and (4) compels TW to carry a second
24-hour news service (i.e., in addition to CNN) (1 1X).

13 Dissenting Statement of Commissoner Roscoe B. Starek, 111, in Waterous Company, Inc./Hale
Products, Inc., Docket Nos. C-3693 & C-3694 (Nov. 22, 1996), 5 Trade Reg. Rep. (CCH) 124,076 at
23,888-90; Dissenting Statement of Commissioner Roscoe B. Starek, 111, in Silicon Graphics, Inc.
(AliasResearch, Inc., and Wavefront Technologies, Inc.), Docket No. C-3626 (Nov. 14, 1995), 61 Fed.
Reg. 16797 (Apr. 17, 1996); Remarks of Commissioner Roscoe B. Starek, 111, "Reinventing Antitrust
Enforcement? Antitrust at the FTCin 1995 and Beyond," remarks before aconferenceon "A New Age
of Antitrust Enforcement: Antitrustin 1995" (MarinaDd Rey, California, Feb. 24, 1995) [ available on
the Commission's World Wide Web site a http:/Avww.ftc.gov].

14 | say "inexplicably" not because | necessarily believed this horizonta combination should have
been enjoined, but becausethehorizontal aspect of thetransaction would haveexacerbated the upstream
market power that would have had to exigt for the vertical theories to have had any possible relevance.
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and TCI cable systems and (2) that potential MVPD entrants into
TW'scablemarketswill bedenied accessto (or facesupracompetitive
pricesfor) TW and TBS programming -- thus lessening their ability
to effectively compete against TW's cable operations. The complaint
further charges that the exclusion of nonintegrated program vendors
from TW'sand TCl's cablesystems will deprive those vendors of
scale economies, render them ineffective competitors vis-a-vis the
TWI/Turner programming services, and thus confer market power on
TW asaseller of programsto MVPDsin non-TW/non-TCl markets.

My dissenting statement in SGI identified the problemswith this
kind of analysis. For one thing, these two types of foreclosure --
foreclosure of independent program vendors from the TW and TCI
cablesystems, and forecl osure of independent MV PD firmsfrom TW
and TBS programming -- tend to be mutually exclusive. The very
possibility of excluding independent program vendors from TW and
TCI cable systems suggests the means by which MV PDs other than
TW and TCI can avoid foreclosure. The nonintegrated program
vendors surely haveincentives to supply the "foreclosed” MVPDs,*®
and each MVPD has incentives to induce nonintegrated program
suppliers to produce programming for it.*®

In responseto thiscriticism, one might argue -- and the complaint
alleges' -- that pervasive scal eeconomiesin programming, combined
with afailure to obtain carriage on the TW and TCI systems, would
doom potential programming entrants (and "foreclosed” incumbent
programmers) because, without TW and/or TCI carriage, they would
be deprived of the scale economiesessential totheir survival. Inother
words, the argument goes, the competitive responses of "foreclosed"
programmersand "foreclosed” distributorsidentifiedinthepreceding

B These MVPDs would include vendors of direct broadcast satellite ("DBS") systems, which are
rapidly becoming animportant competitive aternativeto cable. Accordingto Multichannel News (Jan.
13, 1997), "strong Christmas sales for the satellite dishes have shattered any hope [on the part of cable
systems] that the primary competitive threat to cable TV is abating . . . [T]he number of DBS
subscribers [has] doubled, rising from approximately 2.18 million in 1995 to 4.25 million in 1996."

16 Moreover, aswas asotrue in SGI, the complaint in the present case characterizes premerger entry
conditions in away that appears to rule out significant anticompetitive foreclosure of nonintegrated
upstream producers as a consequence of the transaction. Paragraphs 33, 34, and 36 of the complaint
alegein essence that there arefew producers of “*marquee” programming beforethe merger (other than
TW and TBS), in large part because entry into "marquee' programmingis so very difficult (stemming
from, e.g., thesubstantial irreversible investmentsthat arerequired). If that istrue--i.e., if theposited
programming market already was efectively foreclosed before the merger -- then, asin SGI, TW's
acquisition of TBS could not cause substantial postmerger foreclosure of competitively significant
aternatives to TW/TBS programming

e See paragraph 38.b of the complaint.
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paragraph never will materialize. There are, however, substantial
conceptual and empirical problems with this argument, and its
implications for competition policy have not been fully explored.

First, if one believes that programming is characterized by such
substantial scaleeconomiesthat thelossof onelarge customer results
in the affected programmer's severely diminished competitive
effectiveness (in the limit, that programmer's exit), then this
essentidly isan argument that the number of program producersthat
can survive in equilibrium (or, perhaps more accurately, the number
of program producersinaparticular program"niche") will besmall --
with perhapsonly one survivor. Under the theory of the current case,
thiswill result in asupracompetitive pricefor that program. Further,
this will occur irrespective of the degree of verticad integration
between progranmers and distributors. Indeed, under these
circumstances, there is a straightforward reason why vertical
integration between a program distributor and a program producer
would be both profitable and procompetitive (i.e., likely to result in
lower pricesto consumers): instead of monopoly markups by both the
program producer and the MV PD, there would be only one markup
by the vertically integrated firm.*®

Second, and perhaps more important, if the reasoning of the
complaintiscarriedtoitslogical conclusion, it constitutesabasisfor
challenging any vertical integration by large cable operators or large
programmers -- even if that vertical integration were to occur viade
novo entry by an operator into the programming market, or by de
novo entry by aprogrammer into distribution. Consider thefollowing
hypotheticd: A large MVPD announces both that it intends to enter
a particular program niche and that it plans to drop the incumbent
supplier of that type of programming. According to the theory
underlying the complaint, the dropped program would suffer
substantially from lost scale economies, severely diminishing its
competitive effectiveness, which in turn would confer market power
on the vertically integrated entrant in its program sales to other
MVPDs. Were the Commission to apply its current theory of

18 See, e.g., Tirole, THE THEORY OF INDUSTRIAL ORGANIZATION 174-76 (1988). The
program pricereductionswould be observed only in those geographic marketswhere TW owned cable
systems. Thus, the greater the number of cable subscribers served by TW, the more widespread would
bethe efficiencies. According tothe complaint (132), TW cable systems serve only 17 percent of cable
subscribers nationwide, so one might argue that the efficiencies are accordingly limited. But this, of
course, leaves the Commission in the uncomfortable position of arguing that TW's share of total cable
subscribership is too small to yield sgnificant efficiencies, yet easily large enough to generate
substantial "foreclosure" effects.
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competitive harm consistently, it evidently would haveto find thisde
novo entry into programming by this large MVPD competitively
objectionable.

| suspect, of course, that virtually no one would be comfortable
challenging such integration, since there is a general predisposition
to regard expansions of capacity as procompetitive.*® Consequently,
one might attempt to reconcile the differential treatment of the two
forms of vertical integration by somehow distinguishing them from
each other.®® But in truth, the situations actually merit similar
treatment -- albeit not the treatment prescribed by the order. In neither
case should an enforcement action be brought, because any welfare
loss flowing from either scenario derives from the structure of the
upstream market, which in turn isdetermined primarily by the size of
the market and by technol ogy, not by thedegreeof vertical integration
between different stages of production.

Third, it isfar from clear that TCl's incentives to preclude entry
into programming are the same as TW's* As an MVPD, TCl is
harmed by the creation of entry barriers to new programming. Even
if TW suppliesit with TW programming at a competitive price, TCI
isdtill harmed if program variety or innovation is diminished. On the
other hand, as a part owner of TW, TCl benefits if TW's
programming earns supracompetitive returns on sales to other
MVPDs. TCl's net incentive to sponsor new programming depends
on which factor dominates -- its interest in program quality and
innovation, or its interest in supracompetitive returns on TW
programming. All of the analyses of which | am aware concerning

1 This would appear true especialy when, as posited here, there is substantial premerger mark et
power upstream because, under such circumstances, vertical integration is a means by which a
downstream firm can obtain lower input prices. Asnoted earlier (supra n.18 and accompanying text),
this integration can be procompetitive whether it occurs via merger or internal expansion.

2 One might attempt to differentiate my hypothetical from a dtuation involving an MVPD's
acquisition of a program supplier by arguing that the former would yield two suppliers of therelevant
typeof programming, but thelatter only one. But thisconclusion would beincorrect. If we assume that
the number of suppliers that can survive in equilibrium is determined by the magnitude of scale
economies relative to the size of the market, and that the pre-entry market structure represented an
equilibrium, then theexistence of two program supplierswill be only atransitory phenomenon, and the
market will revert to the equilibrium sructure dictated by these technological considerations -- that is,
onesupplier. Upstreamintegration by theM V PD merely repl acesone program monopolist with another;
but as noted above, under these circumstances vertical integration can yidd substantial efficiencies.

2a Even TW has mixed incentives to preclude programming entry. As a programmer allegedly in
possession of market power, TW would wish to deter programming entry to protect this market power.
But as an MVPD, TW -- like any other MVPD -- benefits from the creation of valuable new
programming services that it can sell to its subscribers. On net, however, it appears true that TW's
incentives balance in favor of wishing to prevent entry.
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thistradeoff show that TCI'sownership interest in TW would haveto
increase substantially -- far beyond what the current transaction
contemplates, or what would be possible without a significant
modification of TW's internal governance structure® -- for TCI to
have an incentive to deter entry by independent programmers. TCI's
incentive to encourage programming entry isintensified, moreover,
by thefact that it has undertaken an ambitious expansion program to
digitizeitssystem and increase cgpacity to 200 channel s. Becausethis
appears to be a costly process, and because not all cable customers
can be expected to purchase digital service, the cost per buyer -- and
thus the price -- of digital services will be fairly high. How can TCI
expect to induce subscribersto buy thisexpensiveserviceif, through
programming foreclosure, it hasrestricted the quantity and quality of
programming that would be available on this servicetier??

The foregoing illustrates why foreclosure theories fdl into
intellectual disrepute: because of their inability to articulate how
vertical integration harms competition and not merely competitors.
The mgjority's anayss of the Program Service Agreement ("PSA™)
illustrates this perfectly. The PSA must be condemned, we are told,
because a TCI channel slot occupied by a TW program is a channel
slot that cannot be occupied by arival programmer. As Bork noted,
thisis atautology, not atheory of competitive harm.? It isatheory of
harmto competitors-- competitorsthat cannot offer TCl inducements
(such as low prices) sufficient to cause TCI to patronize them rather
than TW.

All of themagjority'svertical theoriesin thiscase ultimately canbe
shown to be theories of harm to competitors, not to competition.

2 TW hasa"poison pill" provision that would makeit costly for TCI to increaseits ownership of TW
above 18 percent.

= Notetoo that thereis an inverserelationship between TCl's ability to prevent programming entry
anditsincentivesto doso. Much of theanalysisin this casehas emphasized that TCl'ssize (27 percent
of cablehouseholds) givesit cong derabl e ability to determinewhich programs succeed and which fail,
and the logic of the complaint isthat TCI will exercise this ability so asto protect TW's market power
in program sales to non-TW/non-TCl MVPDs. But athough increasesin TCI's size may incresse its
ability to precludeentry into programming, at the sametime such increases reduce TCl's incentivesto
do so. The reasoning is simple: as the size of the non-TW/non-TCl cable market shrinks the
supracompetitive profitsobtained from sal esof programming to thissector al so shrink. Simultaneoudly,
the harm from TCl (as a MV PD) from precluding the entry of new programmers increases with TCI's
subscriber share. (Inthelimit--i.e., if TCl and TW controlled all cable households -- therewould be
no non-TW/non-TCI MV PDs, no sales of programming to such MVPDs, and thus no profits to be
obtained from such sales.) Any future increases in TCl's subscriber share would, other things held
constant, reduce its incentives to "foreclosg' entry by independent programmers.

24 Bork, THE ANTITRUST PARADOX, supra n.9, at 304.
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Thus, | have not been persuaded that the vertical aspects of this
transaction are likdy to diminish competition substantially. Even
were | to conclude otherwise, however, | could not support the
extraordinarily regulatory remedy contained in the order, two of
whoseprovisionsmerit special attention: (1) therequirement that TW
sell programming to MVPDs seeking to compete with TW cable
systemsat apricedetermined by aformulacontained in the order; and
(2) the requirement that TW carry at least one "Independent
Advertisng-Supported News and Informaion National Video
Programming Service."

Under paragraph VI of the order, TW must sell Turner
programming to potential entrants into TW cable markets at prices
determined by a "most favored nation" clause that gives the entrant
the same price -- or, more precisely, the same"carriageterms’ -- that
TW charges the three largest MVPDs currently carrying this
programming. Asiswell known, most favored nation clauses have
the capacity to cause dl pricesto rise raher than to fall.* But even
putting this possibility aside, this provision of the order convertsthe
Commission into a de facto price regulator -- atask, as | have noted
onseveral previousoccasions, towhichweareill-suited.” During the
investigation third parties repeatedly informed me of the difficulty
that the Federal Communications Commission has encountered in
attempting to enforce its nondiscrimination regulations. The FTC's
regulatory burden would be lighter only because, perversely, our
pricing formulawould disallow any of the efficiency-basedrationales
for differentia pricing recognized by the Congress and the FCC.%’

M ost objectionableis paragraph IX of the order, the"must carry”
provision that compels TW to carry an additional 24-hour news
service. | am baffled how the Commission hasdivined that consumers

% See, e.g., RxCare of Tennesseg, Inc., et al., Docket No. C-3664, 5 Trade Reg. Rep. (CCH) 123,957
(June 10, 1996); see also Cooper and Fries, "The most-favored-nation pricing policy and negoti ated
prices,” 9 Intl J. Ind. Org. 209 (1991). The logic is straightforward: if by cutting price to another
(noncompeting) MVPD TW is compelled alsoto cut price to downgream competitors, theincentive to
make this price cut is diminished. Although this effect might be small in the early years of the order
(when the gainsto TW from cutting priceto alarge, independent MV PD might swamp thelosses from
cutting priceto itsdownstream competitors), its magnitudewill grow over the order's 10-year duration,
as TW cable systems confront greater competition.

% See my dissenting satements in Silicon Graphics and Waterous/Hale, supra n.13.

! Mirroring the applicable statute, the FCC rules governing the sale of cable programming by
vertically integrated programmersto nonaffiliated MV PDs allow for price differential sreflecting, inter
alia, "economies of scale, cost savings, or other direct and legitimate economic benefits reasonably
attributableto thenumber of subscribers served by thedistributor.” 47 U.S.C. 548(c)(2)(B)(iii); 47 CFR
76.1002(b)(3).
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would prefer that a channel of supposedly scarce cable capacity be
used for asecond news service, instead of for something else.”® More
generally, although remedies in horizontal merger cases sometimes
involve the creation of a new competitor to replace the competition
eliminated by the transaction, no competitor has been lost in the
present case. Indeed, substantial entry aready has occurred in this
segment of the programming market (e.g., Fox and MSNBC),
notwithstanding thesevere"difficulty” of enteringthemarketsall eged
in the complaint.® Obviousdly, the incentives to buy programming
from an independent vendor are diminished (all else held constant)
whenadistributor integrates vertically into programming. Thisistrue
whether the integration is procompetitive or anticompetitive on net,
and whether the integration occurs viamerger or viade novo entry.®
| could no more support a must-carry provision for TW as aresult of
itsacquisition of CNN than | could endorse asimilar requirement to
remedy the"anticompetitive consequences’ of de novo integration by
TW into the news business.

8 The order (1 1X(A)) requires that TW execute a program service agreement with at least one
"Independent Advertising-Supported News and Information National Video Programming Service,"
whichin turn isdefined (11(Q)) as a servicethat offers"24-hour per day serviceconsiging of current
national, international, sports, financial and weather news and/or information . . ." This definition is
inherently arbitrary: why doesthe service have to be "adverti sng-supported,” and why doesit haveto
offer "weather news'? M oreover, theprovision hastheeffect (perhapsintentional) of excluding program
services such as C-SPAN and C-SPAN2 -- programming services that are devoted entirdy to covering
"national and international news" but arenot advertising-supported and do not tell their viewerswhether
itisgoing to rain tomorrow.

3 Moreover, according to the logic of the complaint, Fox's inability to obtain carriage on TW's
systems -- TW apparently intends to carry MSNBC instead, at least on its Manhattan cable system --
shouldinduce Fox to cease or curtai | operati ons, as it seemingly would havef ew prospectsfor long-term
survival absent carriage on TW's systems. That Fox apparently has not withered according to the
complaint'slogic suggests either (1) that Fox irrationally conti nues to spend money on alost cause or
(2) that carriage on TW's systems -- although obviously highly desirablefor anew programming service
-- isnot essentia toitssurvival. (A third alternative isthat Fox expectsto prevail initslitigation with
TW, in which Fox contends that TW had made a premerger contractual commitment to provide Fox
with carriage on TW's systems. Such a commitment, if established, would render paragraph IX of the
Commission's order unnecessary.)

30 The premise inherent in this provison of the order is that TW can "foreclose" independent
programming entry independently (i.e., without the cooperation of TCI, whose incentives to sponsor
independent programming are ogensibly preserved by thestock ownership cap contained in paragraphs
Il and 111 of the order). Given that TW has only 17 percent of total cable subscribership, | find this
proposition fanciful.
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INTHEMATTER OF

GENERAL MOTORS CORPORATION

CONSENT ORDER, ETC., INREGARD TOALLEGED VIOLATION OF THE
CONSUMERLEASINGACT, THETRUTH IN LENDING ACT AND
THE FEDERAL TRADE COMMISSION ACT

Docket C-3710. Complaint, Feb. 6, 1997--Decision, Feb. 6, 1997

This consent order prohibits, among other things, a Michigan-based automobile
manufacturer from misrepresenting the total amount due at lease inception,
requires the manufacturer to provide consumers with clear, readable, and
understandable cost information in their car lease and financed purchase
advertising, requires adv ertisements, that reference an initial payment or state
that no initial payment is due, to clearly and conspicuously disclose, as
applicable, that the deal is a lease, and to disclose the fact that an extra charge
may be imposed at the end of the |ease based on the residual value of the car.
The consent order also prohibits the respondent from misrepresenting the
existence or amount of any balloon payment or the annual percentage rate for
advertised loans.

Appearances

For the Commission: Rolando Berrel ez, Sally Pitofsky and Lauren
Seinfeld.

For the respondent: Catherine Karol, in-house counsel, Detroit,
MI.

COMPLAINT

The Federal Trade Commission, having reason to believe that
General MotorsCorporation, acorporation ("respondent” or "General
Motors'), has violated the provisons of the Federal Trade
Commission Act, 15 U.S.C. 45-58, as amended, the Consumer
Leasing Act, 15 U.S.C. 1667-1667e, as amended, and its
implementing Regulation M, 12 CFR 213, asamended, and the Truth
in Lending Act, 15 U.S.C. 1601-1667, as amended, and its
implementing Regulation Z, 12 CFR 226, as amended, and it
appearing to the Commission that this proceeding is in the public
interest, alleges:
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1. Respondent General Motors Corporation is a Delaware
corporationwithitsprincipal officeor place of businessat 3044 West
Grand Boulevard, Detroit, Michigan. Respondent manufactures
vehicles and offers such vehicles for sde or lease to consumers.

2. Respondent has disseminated advertisementsto the public that
promote consumer leases, as the terms "advertisement” and
"consumer lease” are defined in Section 213.2 of Regulation M, 12
CFR 213.2, as amended.

3. Respondent has disseminated advertisementsto the public that
promote credit sales and other extensions of closed-end credit in
consumer credit transactions, as the terms "advertisement,” "credit
sale” and "consumer credit” are defined in Section 226.2 of
Regulation Z, 12 CFR 226.2, as amended.

4. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce, as "commerce” is defined in
Section 4 of the Federal Trade Commission Act, 15 U.S.C. 44.

LEASE ADVERTISING

5. Respondent has disseminated or has caused to be disseminated
consumer |ease advertisements ("'lease advertisements') for General
Motorsvehicles, including but not necessarily limited to theattached
Genera Motors Exhibits A through D. General Motors Exhibits A,
B, and C are television |lease advertisements (attached in video and
storyboard format). Genera Motors Exhibit D is a print lease
advertisement. These advertisements contain the following
statements:

A.[Audio:] "All this, just $299 a month. The S-Blazer 2 year lease."
[Video:] "2 Years. $299 aMonth. $1,260 Down." [The advertisement contains the
following lease disclosure at the bottom of the screen in light-colored fine print
superimposed on gray, moving water background, and accompanied by background
sound and images: "SEE YOUR PARTICIPATING DEALER FOR QUALIFICATION DETAILS.
Example based on $22,847 M SRP incl. destination charge, 1st month & lease
payment $298.63, $1260 down payment plus $325 refundabl e security deposit for
a total of $1883.63 due at lease signing (incl. capitalized cost reduction). Tax,
license, title fees and insurance extra. Mileage charge of 10 [cents] mile over
30,000. GMAC must approve lease. SEE YOUR PARTICIPATING DEALER FOR
QUALIFICATION DETAILS. Total of monthly paymentsis $7,167.12. Payments may
be higher in AL, AR, CA, NY, TX, and VA. Option to purchase at lease end for
$16,022.82 is fixed at lease signing and varies by model, equip., level, usage and
length of lease. Lessee pays for excessive wear and use." Thefine printisdisplayed
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on two screens in blocks of at least five lines, each appearing for approximately 5
seconds.] (General MotorsExhibit A). B.[Audio:]".. . by leasing an
Oldsmobile A chieva with air, anti-lock brakes and more for just $209 a month."
[Video:] "$209 per month/$1075 Down."
[The advertisement contains the following lease disclosure at the bottom of the
screen in white print superimposed over a light-colored moving background, and
accompanied by background sound and images: "FIRST MONTH'S LEASE PAYMENT
OF $208.72, REFUNDABLE SECURITY DEPOSIT OF $225 AND A $1,075 CAPITALIZED
COST REDUCTION FOR A TOTAL OF $1,508.72 DUE AT LEASE SIGNING. TAX, LICENSE,
TITLE, FEES, AND INSURANCE ARE EXTRA. GMAC MUST APPROVE LEASE. EXAMPLE
BASED ON ACHIEVA S SEDAN: $15,164 M.S.R.P., INCLUDING DESTINATION CHARGE.
MONTHLY PAYMENTS BASED ON CAPITALIZED COST OF $13,225.88 INCLUDING
CAPITALIZED COST REDUCTION. TOTAL OF 48 MONTHLY PAYMENTS IS $10,018.56.
AMOUNT OF CAPITALIZED COST REDUCTION MAY BE SLIGHTLY HIGHERIN AL, AR, CA,
NY, TX, AND VA. OPTION TO PURCHASE AT LEASE END FOR $6,030.64. MILEAGE
CHARGE OF 10 [CENTS] PER MILEOVER MILEAGELIMIT. LESSEEPAY SFOR EXCESSIVE
WEAR AND USE. PAYMENT BASED ON RESIDUALS IN EFFECT THROUGH MARCH 31,
1993. SEE Y OUR PARTICIPATING DEALER FOR QUALIFICATION DETAILS." The fine
print is displayed on two screens in blocks of at least 6 lines, each block appearing
for approximately 4 seconds. The two screens containing this information are
interrupted by two other screens that do not contain lease information.] (General
Motors Exhibit B).

C.[Audio:] "And, it's all only $289 a month."
[Video:] "$289 36 MONTH GMAC SMARTLEASE"
[The advertisement containsalease disclosure that describes additional |ease costs
and terms, including but not limited to a downpayment, a security deposit, a
purchase option amount and other lease-end fees in an extremely small, blurred,
dark blue print, superimposed over the dark-colored front of theadvertised vehicle.
Thefineprintisdisplayed in a block of approximately 13 lines for approximately
2.5 seconds.] (General Motors Exhibit C).

D. "Two Summers, Two Winters, Two Springs, Two Falls. $299 A M onth.”
[Bold but smaller]: "The S-Blazer 2-Year Lease. $299 A Month. $1350
Down."[The advertisement containsthe following |ease disclosure below a picture
of the vehicle in white fine print superimposed over a black background:
"$299/month 24-month lease at participating dealers. Tax, license, title fees and
insurance extra. Mileage charge of 10 cents per mile over 30,000. . . . $23,075
M.S.R.P., including destination charge. First month’s |ease payment of $298.45,
$1350 down payment, plus $325 refundable security deposit for atotal of $1973.45
due at lease signing (includes capitalized cost reduction). Total of monthly
payments is $7162.80. . . . Option to purchase at lease end for $16,173.30. . . .
Lessee pays for excessive wear and use. . . ." (General M otors Exhibit D).

FEDERAL TRADE COMMISSION ACT VIOLATIONS
COUNT I: MISREPRESENTATION IN LEASE ADVERTISING

6. Through the meansdescribed in paragraph five, respondent has
represented, expressly or by implication, that the amount stated as
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"down" in respondent’'s lease advertisements is the total amount
consumers must pay at lease inception to lease the advertised
vehicles.

7. Intruthandinfact, theamount stated as"down" inrespondent's
lease advertisements is not the total amount consumers must pay at
leaseinception to leasethe advertised vehicles. Consumersmust also
pay additional fees beyond the amount stated as "down," such asthe
first month's payment and security deposit, a& lease inception.
Therefore, respondent's representation as dleged in paragraph six
was, and is, false or misleading.

8. Respondent's practices constitute deceptive acts or practicesin
or affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act, 15 U.S.C. 45(a).

COUNT II: FAILURETO DISCLOSE ADEQUATELY
IN LEASE ADVERTISING

9. In its lease advertisements, respondent has represented,
expressly or by implication, that consumers can |ease the advertised
vehicles at the terms prominently stated in the advertisements,
including but not necessarily limited to the monthly payment amount
and/or amount stated as "down." These advertisements do not
adequately disclose additional terms pertaining to the lease offer,
including but not necessarily limited to arequired security deposit
and first month's payment due at lease inception. The existence of
these additional terms would be material to consumers in deciding
whether to lease a General Motors vehicle. The failure to disclose
adequately theseadditiond terms, inlight of the representation made,
was, and is, a deceptive practice.

10. Respondent's practices constitute deceptive acts or practices
in or affecting commerce in violation of Section 5(a) of the Federd
Trade Commission Act, 15 U.S.C. 45(a).

COUNT IIl: CONSUMER LEASINGACT AND
REGULATION M VIOLATIONS

11. Respondent's lease advertisements, including but not
necessarily limited to General Motors Exhibits A through D, state a
monthly payment amount, the number of required payments, and/or
an amount "down." The lease disclosures in these advertisements
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containone or more of thefollowing termsrequiredby RegulationM:
that the transaction advertised is a lease; the total amount of any
payment such as a security deposit or capitalized cost reduction
required at the consummation of the lease or that no such payments
are required; the total of periodic payments due under the lease; a
statement of whether or not the lessee has the option to purchase the
leased property and at what price and time or the method of
determining the purchase-option price; and astatement of theamount
or method of determining the amount of any liabilities the lease
imposes upon the lessee at the end of the term.

12. The lease disclosures in respondent's television lease
advertisements, including but not necessarily limited to General
Motors Exhibits A, B, and C, are not dear and conspicuous because
they appear on the screen in small type, against a background of
similar shade, for avery short duration, with background sounds and
images, and/or over a moving background. The lease disclosures in
respondent's print | ease adverti sements, including but not necessarily
limited to General Motors Exhibit D, are also not clear and
conspi cuous because they appear in small type.

13. Respondent's practices violate Section 184 of the Consumer
Leasing Act, 15 U.S.C. 1667c, as amended, and Section 213.5(c) of
Regulation M, 12 CFR 213.5(c), as amended.

CREDIT ADVERTISING

14. Respondent has disseminated or has caused to be
disseminated credit sd e advertisements (" credit advertisements') for
Genera Motors vehicles, including but not necessarily limited to
Generd Motors Exhibits E and F. General Motors Exhibits E and F
aretelevision credit advertisements (attachedin video and storyboard
format). These advertisements contain the following statements:

A. [Audio:] "Then we told them that Jimmy was only $299 a month with a
GMAC SmartBuy. [Consumer #6:] $299 a month? [Consumer #7:] $299 amonth --
that's great. [Consumer #8:] A Jimmy like this for $299 a month would be
fantastic.”

[Video:] "$299 a month 36-M onth GM AC SmartBuy."

[The advertisement contains the following credit disclosure in white print
superimposed on a light-colored background, and accompanied by background
sound and images: "Example based on Jimmy MSRP of $20,498. 6.9% APR
GMAC SMARTBUY FINANCING. For 36 months, 35 months at $299.38 per
month and final payment of $9441.94. $3350 down, actual down payment may
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vary. Tax, license, title fees and insurance extra. Purchaser may refinance the final
payment, or with 30 days advance written notice sell the vehicle to GM AC at end
of term and pay $250 disposa fee plus any excess mileage and wear charges.
Dealer financial participation may affect consumer cost. See your participating
dealer for qualification detail s. Y ou must take retail delivery out of dealer stock by
9/22/93." The fine print is displayed in a scrolling format of 11 lines for
approximately 4 seconds.] (General Motors Exhibit E).

B. [Audio:] "Still waiting to buy anew Buick? Well don't. Buick's Model Y ear
Close-Outison. . .. Or get this great SmartBuy payment."
[Video:] "Still waiting to buy a new Buick? Well Don't. Buick's 1995 Model Y ear
Close-Out. . . . Buick Regal SmartBuy $249 per month 30 months/$2000 down."
[The advertisement contains the following credit disclosure at the bottom of the
screen in white print superimposed on a black background with a moving vehicle
abovethedisclosure block and accompanied by background sound: "For cash back,
you must take retail delivery from dealer stock by 11/30/95. SmartBuy on 1995
Regal Custom SE with 3800 engine. $20,853 MSRP incl. destination charge for a
monthly payment of $248.67/mo. 30 mo. $2000 cash down or trade-in value ($3500
down payment less $1500 customer cash back). First month's payment plus down
payment trade-in value for total of $3746.67 due at |ease signing. Payment based
on capitalized cost of . Tax, title, license, doc. fee extra. M ust take retail
delivery from dealer stock by October 4,1995. GM AC must approvethe SmartB uy.
Options at contract maturity: pay the final payment of $11,677.68, refinance the
final payment with GMAC, sell the vehicleto GMA C and remit $250 disposal fee
plus 15 cents/mile for mileage exceeding 30,000 miles for excessive wear and use.
See participating Buick dealersfor qualification details." Thefine printisdisplayed
in ascrolling format of 11 lines for approximately 4 seconds.] (General Motors
Exhibit F).

FEDERAL TRADE COMMISSION ACT VIOLATIONS
COUNT IV: MISREPRESENTATION IN CREDIT ADVERTISING

15. Through the means described in paragraph fourteen,
respondent has represented, expressly or by implication, that
consumers can buy the advertised General Motors vehicles at the
terms prominently stated in the advertisements, including but not
necessarily limited to the monthly payment amount and/or amount
stated as "down."

16. In truth and in fact, consumers cannot buy the advertised
General Motors vehicles at the terms prominently stated in the
advertisements, including but not necessarily limited to the monthly
payment amount and/or amount stated as"down." Consumersareal so
responsiblefor afinal balloon payment of several thousand dollarsto
purchase the advertised vehicles. Therefore, respondent's
representation as alleged in paragraph fifteen was, and is, false or
mid eading.
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17. Respondent's practices constitute deceptive acts or practices
in or affecting commercein violation of Section 5(a) of the Federa
Trade Commission Act, 15 U.S.C. 45(a).
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COUNT V: FAILURETO DISCLOSE ADEQUATELY
IN CREDIT ADVERTISING

18. In its credit advertisements, respondent has represented,
expressly or by implication, that consumers can buy the advertised
vehicles at the terms prominently stated in the advertisements,
including but not necessarily limited to the monthly payment amount
and/or amount stated as "down." These advertisements do not
adequately disclose additional terms pertaining to the credit offer,
including but not necessarily limited to a final balloon payment of
several thousand dollarsand theannual percentagerate. Theexistence
of these additional termswould be material to consumersin deciding
whether to buy a General Motors vehicle. The failure to disclose
adequately these additional terms, inlight of the representation made,
was, and is, a deceptive practice.

19. Respondent's practices constitute deceptive acts or practices
in or affecting commercein violation of Section 5(a) of the Federal
Trade Commission Act, 15 U.S.C. 45(a).

COUNT VI: TRUTHIN LENDING ACT AND
REGULATION ZVIOLATIONS

20. Respondent's credit advertisements, including but not
necessaily limited to General Motors Exhibits E and F, state a
monthly payment amount and/or an amount "down." The credit
disclosures in these advertisements contain the following terms
required by Regulation Z: theannual percentage rate and the terms of
repayment.

21. The credit disclosures in respondent's television credit
advertisements, including but not necessarily limited to General
Motors Exhibits E and F, are not clear and conspi cuous because they
appear on the screen in small type, against a background of similar
shade, for a very short duration, in arapid scrolling format, and/or
with background sounds.

22. Respondent's prectices violate Section 144 of the Truth in
Lending Act, 15 U.S.C. 1664, as amended, and Section 226.24(c) of
Regulation Z, 12 CFR 226.24(c), as amended.
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EXHIBIT A

General M otors Exhibit A

VIDEO

(Black and white scene of man
fishing. Red Blazer on rocks.)
[Super]:

Two Summers

Two Winters

Two Springs

Two Falls

[Super]:

All This

[Super]:

2 Years. $299 a Month.
$1,260 Down.

[Disclosure*]

*[First Screen]:

SEE YOUR PARTICIPATING DEALER
FOR QUALIFICATION DETAILS.
Example based on $22,847 MSRP
incl. destination charge, 1st month &
lease payment $298.63, $1260 down
payment plus $325 refundable
security deposit for a total of
$1883.63 due at lease signing (incl.
capitalized cost reduction). Tax,
license, titlefeesand insuranceextra
Mileage charge of 10 [cents] mile
over 30,000. GMAC must approve
lease.

[Second Screen]:

SEE YOUR PARTICIPATING DEALER
FORQUALIFICATION DETAILS. Total of
monthly payments is $7,167.12.
Payments may be higherin AL, AR,
CA, NY, TX, and VA. Option to
purchase at lease end for $16,022.82
isfixed at lease signing and varies by
model, equip., level, usage, and
length of lease. Lessee pays for
excessive wear and use.

AUDIO

(Background sound throughout)

Two Summers
Two Winters
Two Springs
Two Falls

All this, just $299 a month.

The S-Blazer 2 year lease.

Why drive an imitation when you
can drive the vehicle that originated

the species?
Chevy S-Blazer
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EXHIBIT B

General M otors Exhibit B

VIDEO

[Title Card]:
Party On, Dude

(Running shot of Achieva S Sedan)
[Super]:
$209 per month/$1075 Down

[Disclosure*]

[Title Card]:

Excellent

[Title Card]:

Major Bummer

(Running shot of Achieva S Sedan)
[Super]:

$209 a month/$1075 Down.
[Disclosure**]

[Title Card]:

Most Excellent

[Title Card]:

Demand Better

[Title Card]:

Achieva by Oldsmobile

* FIRST MONTH'S LEASE PAYMENT OF
$208.72, REFUNDABLE SECURITY
DEPOSIT OF $225 AND A $1,075
CAPITALIZED COST REDUCTION FOR A
TOTAL OF $1,508.72 DUE AT LEASE
SIGNING. TAX, LICENSE, TLTLE, FEES,
AND INSURANCE ARE EXTRA. GMAC
MUST APPROVE LEASE. EXAMPLE
BASED ON ACHIEVA SSEDAN: $15,164
M.S.R.P., INCLUDING DESTINATION
CHARGE.

MONTHLY PAYMENTS BASED ON
CAPITALIZED cOST OF $13,225.88
INCLUDING

** CAPITALIZED COST REDUCTION
TOTAL OF 48 MONTHLY PAYMENTS IS

AUDIO

(Background music throughout)
[Announcer]:

If your team wins tonight, you'll
wanna celebrate.

Like by leasing an Oldsmobile
Achieva with air, anti-lock brakes
and more for just $209 a month.

Of course, if your team loses, you'll
probably bedepressed, in which case
you'll want to console yourself.
Like by leasing an Oldsmobile
Achievafor just $209 a month.

It's your choice.
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$10,018.56. AMOUNT OF
CAPITALIZED COST REDUCTION MAY
BE SLIGHTLY HIGHER IN AL, AR, CA,
NY, TX, AND VA. OPTION TO
PURCHASE AT LEASE END FOR
$6,030.64. MILEAGE CHARGE OF 10
[CENTS] PER MILE OVER MILEAGE
LIMIT. LESSEE PAYS FOR EXCESSIVE
WEAR AND USE. PAYMENT BASED ON
RESIDUALS IN EFFECT THROUGH
MARCH 31, 1993.

See your participating dealer for
qualification details.

123 F.T.C.

EXHIBIT C

General M otors Exhibit C

VIDEO

(Consumer standing in front of
Jimmy)

[Super and scrolling]:

1993 GMC Jimmy 4-Wheel Drive
Air Conditioning Automatic
Transmission AM/FM Stereo
Cassette Power Steering Power
Windows Power Door Locks

[Super]:
4 Wheel Anti-Lock Brakes

[Super and scrolling]:
4.3 Liter V6 Engine Fully
Independent Front Suspension

AUDIO

(Background music throughout)
[Announcer]:

W hat would it take to get you to look
ataGMC Jimmy?

[Consumer]:

Compared to what?

[Announcer]:

Ford Explorer.

[Consumer]:

Okay Shoot.

This GMC Jimmy comes with 4-
wheel drive, air, automatic
transmission, AM/FM cassette,
power steering, power windows and
locks.

[Consumer]:

Gimme more.

[Announcer]:

The GM C Jimmy has 4 wheel anti-
lock brakes, also standard.
[Consumer]:

No kidding?

[Announcer]:

And this GM C Jimmy comes with
standard with a 4.3 Liter V6 and an
independent suspension. Explorer?
doesn't have it.
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[Super]:
$289 for 36 Month GMAC
SmartL ease

[Disclosure*]

* A down payment of $1,562.90,
plus first month's lease payment of
$289.00 and $300 refundable
security deposit for a total of
$2,151.90 due at lease signing. Tax,
license, titlefeesand insurance extra.
Y ou must take retail delivery out of
dealer stock by 12/31/92. GMAC
must approve lease. Example based
on 1993 Jimmy with an MSRP of
$23,661 including destination
charge. Total of 36 monthly
payments is $10,404. Option to
purchase at lease for $13,274.
Mileage charge of 10 cents per mile
over 45,000 miles. Lessee pays for
excessive wear and use. See your
participating dealer for qualification
details. Manufacturer's rebate not
avilable under this program.

[Note: GM did not provide a
storyboard for thisadvertisement and
the disclosure in this ad were
indecipherable when viewed on
televison. Therefore, staff used a
storyboard from avirtually identical
advertisement to fill in some of the
indecipherable terms.]

[Announcer]:
Andit'sall only $289 a month.

[Consumer]:

Forget Ford, GM C Jimmy istheonly
way to go.

[Announcer]:

See your GM C truck dealer today.
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EXHIBIT D
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EXHIBIT E

General M otors Exhibit E

VIDEO

(Potential consumers standing in
front of Jimmy at shopping mall)
[Super]:

GMC Jimmy

[Super]:

3-Year 36,000 Mile No Deductible
Warranty

[smaller type]:

See your GMC Truck deader for
terms of this limited warranty

[Super]:
$299 a month 36-month GMAC
SmartBuy

[Disclosure, scrolling*]

*  Example basedon Jimmy M SRP
of $20,498. 6.9% APR GMAC
SMARTBUY FINANCING. For 36
months, 35 months at $299.38 per
month and final payment of
$9221.94. $3350 down, actual down
payment may vary. Tax, license, title
fees and insurance extra. Purchaser
may refinance the final payment, or
with 30 days advance written notice
sell the vehicle to GMAC at end of
term and pay $250 disposal fee plus
any excess mileage and wear
charges. Dealer financial
participation may affect consumer
cost. See your

AUDIO

(Backgroung music throughout)

[Announcer]:

We asked folks why they liked the
1993 GM C Jimmy.

[Consumer #1]:

Thisisaquality truck.

[Consumer #2]:

Jimmy's very comfortable.
[Consumer #3]:

Jimmy has areal sporty look.
[Announcer]:

We told them about the Jimmy 3-
year no deductible warranty.
[Consumer #4]:

No deductible warranty?
[Consumer #5]:

No deductible warranty -- you can't
beat that.

[Announcer]:

Then we told them that Jimmy was
only $299 a month with a GMAC
Smartbuy.

[Consumer #6]:

$299 a month?

[Consumer #7]:

$299 month that's great.

[Consumer #8]:

A Jimmy like this for $299 a month
would be fantastic.
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participating dealer for qualification
details. Y ou must takeretail delivery
out of dealer stock by 9/22/93.

123 F.T.C.

EXHIBIT F

General M otors Exhibit F

VIDEO

(Moving footage of Buick)
[Consumer pointing at title card
reading, Super]:

Still waiting to buy a new Buick?
[Consumer pointing at title card
reading, Super]:

Well Don't.

(Moving footage of Buick)
[Consumer sitting ontitle card | etters
reading, Super]:

Buick 1995 Model Year Close-Out
(Moving footage of Buick)
[Woman sitting near title card letters
reading, Super]:

$1500 Cash Back. Buick LeSabre,
Roadmaster, Regal, Century, and
Skylark.

[Woman sitting near title card letters
reading, Super]:

Buick Regal SmartBuy $249 per
month 30 months/$2000 down.
(Moving footage of Buick)
[Disclosure*]

[Consumer walking by title card
lettersreading, Super]:

You'rejust in time.

*  For cash back, you must take
retail delivery from dealer stock by
11/30/95. SmartBuy on 1995 Regal
Custom SE with 3800 engine
$20,853 MSRP incl. degtination
charge for a monthly payment of
$248.67/mo. 30 mo. $2000 cash
down or trade-in value ($3500 down
payment less $1500 customer cash

AUDIO

(Background music throughout -- "I
can't wait forever. ..")

Still waiting to buy a new Buick?

Well don't.

Buick M odel Y ear Close-Out ison.

Get $1500 cash back on all these
new Buicks.

Or get this great SmartB uy payment.

For the biggest savings of the year.

You'rejust in time.
Now wouldn't you really rather have
a Buick?
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back). First month's payment plus
down payment trade-in value for
total of $3746.67 due at lease
signing. Payment based on
capitalized cost of . Tax, title,
license, doc. fee extra. Must take
retail delivery from dealer stock by
October 4, 1995. GMAC must
approve the SmartBuy. Options at
contract maturity pay the final
payment of $11,677.68, refinancethe
final payment with GMAC, sell the
vehicle to GMAC and remit $250
disposal fee plus 15 cents/mile for
mileage exceeding 30,000 miles for
excessive wear and use. See
participating Buick dealers for
qualification details.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
the respondent with violation of the Federal Trade Commission Act;
and

The respondent, its attorneys, and counsd for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of dl thejurisdictional factsset forth
inthe aforesaid draft of complaint, astatement that the signing of said
agreement isfor settlement purposes only and does not constitute an
admission by the respondent that thelaw hasbeen violated asalleged
insuch complaint, or that the factsasdlegedin such complaint, other
than jurisdictional facts, are true and waiversand other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
hasviolated the said Act, and that acomplaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent General Motors Corp. is a Delaware corporation
with its principal office or place of business at 3044 West Grand
Boulevard, Detroit, Michigan.

2. The Federal Trade Commission hasjurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
isin the public interest.

ORDER

DEFINITIONS
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1. "Clearly and conspicuously” as used herein shal mean:

1) Video or written disclosures must be made in amanner that is
readable and understandable to a reasonable consumer and 2) audio
or oral disclosures must be made in a manner that is audible and
understandabl e to a reasonable consumer.

2. "Total amount due at lease inception” as used herein shdl
mean the total amount of any initial payments required to be paid by
the lessee on or before consummation of the lease or delivery of the
vehicle, whichever is later, excluding dealer and government
mandated fees and charges (if any).

3. "Balloon payment" as used herein shall mean any scheduled
payment with respect to aconsumer credit transaction that isat |east
twice aslarge as the average of earlier scheduled payments.

4. Unless otherwise specified, "respondent” as used herein shall
mean Generd Motors Corp., its successors and assgns, and its
officers, agents, representatives, and employees.

5. "In or affecting commerce" as used herein shall mean as
defined in Section 4 of the Federal Trade Commission Act ("FTC
Act"), 15U.S.C. 44.

It is ordered, That respondent, directly or through any
corporation, subsidiary, division, or any other device, in connection
with any advertisement to aid, promote, or assist, directly or
indirectly, any consumer lease in or affecting commerce, as
"advertisement” and " consumer lease" are defined in Section 213.2 of
revised Regulation M, 61 Fed. Reg. 52,246, 52,258 (Oct. 7, 1996)(to
be codified at 12 CFR 213.2) ("revised Regulation M"), as amended,
shall not, in any manner, expressly or by implication:

A. Misrepresent the total amount due at lease inception, the
amount down, and/or the downpayment, capitalized cost reduction,
or other amount that reduces the capitalized cost of the vehicle (or
that no such amount is required).

B. Make any reference to any charge that is part of the total
amount due at lease inception or that no such chargeisrequired, not
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including astatement of the periodic payment, more prominently than
the disclosure of the total amount due at |ease inception.

C. State the amount of any payment or that any or no initial
payment is required at lease inception unless all of the following
items are disclosed clearly and conspicuously, as gpplicable:

1. That thetransaction advertised is alease;

2. The totd amount due at lease inception;

3. That a security deposit is required;

4. The number, amount, and timing of scheduled payments; and

5. That an extra charge may be imposed at the end of the lease
terminaleasein which theliability of the consumer at the end of the
lease term is based on the anticipated residual value of the vehicle.

It is further ordered, That an advertisement that complies with
subparagraph 1.C shall be deemed to satisfy the requirements of
Section 184(a) of the Consumer Leasing Act, 15 U.S.C. 1667c(a), as
amended by Title 11, Section 2605 of the Omnibus Consolidated
Appropriations Act for Fiscal Year 1997, Pub. L. No. 104-208, 110
Stat. 3009, (Sept. 30, 1996) ("revised CLA"), as amended, and
Section 213.7(d)(2) of revised Regulation M, 61 Fed. Reg. at 52,261
(to be codified at 12 CFR 213.7(d)(2)), as amended.

It is further ordered, That if the revised CLA, as amended, or
revised Regulation M, as amended, are amended in the futureto alter
definition 2 of thisorder ("total amount due at lease inception™) or to
require or permit advertising disclosuresthat aredifferent from those
set forth in subparagraphs |.B or |.C of this order, then the change or
changesshall beincorporated in subparagraph 1.B, subparagraph|1.C,
and/or definition 2 for the purpose of complying with subparagraphs
I.B and I.C only, as appropriate; provided however, that al other
requirements of this order, including definition 1 ("clearly and
conspicuously"), will survive any such revisions.

V.
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It is further ordered, That respondent, directly or through any
corporation, subsidiary, division, or any other device, in connection
with any advertisement to aid, promote, or assist, directly or
indirectly, any extension of consumer credit in or affecting
commerce, as "advertisement" and "consumer credit" are defined in
Section 226.2 of Regulation Z, 12 CFR 226.2, asamended, shall not,
in any manner, expressly or by implication:

A. Misrepresent the existence and amount of any balloon payment
or the annual percentagerate.

B. State the amount of any payment, including but not limited to
any monthly payment, in any advertisement unlessthe amount of any
balloon payment is disclosed prominently and in close proximity to
the most prominent of the above statements.

C. State the amount or percentage of any downpayment, the
number of payments or period of repayment, the amount of any
periodic payment, including but not limited to any monthly payment,
or the amount of any finance charge, without disclosing clearly and
conspicuoudy:

1. The amount or percentage of the downpayment;

2. The terms of repayment, including but not limited to the
amount of any balloon payment; and

3. The correct annual percentage rate, using that term or the
abbreviation"APR," asdefined in Regulation Z and the Official Staff
Commentary to Regulation Z. If the annual percentage rate may be
increased after consummation of the credit transaction, that fact must
also be disclosed.

V.

It isfurther ordered, That respondent General Motors Corp., and
its successors and assigns, shall, for five (5) years after the date of
serviceof thisorder, maintain and upon request makeavailableto the
Commission for inspection and copying all records that will
demonstrate compliance with the requirements of this order.

VI.
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Itisfurther ordered, That respondent General Motors Corp., and
its successors and assigns, shal deliver a copy of this order to al
current and future principals, officers, directors, managers,
employees, agents, and representati ves having responsibilities with
respect to the subject matter of this order and to all advertising
agencies; and shall secure from each such person or entity a signed
and dated statement acknowledging receipt of the order. Respondent
shall deliver this order to current personnel or entities within thirty
(30) days after the date of service of this order, and to such future
personnel or entities within thirty (30) days after the person or entity
assumes such position or responsibilities.

VII.

Itisfurther ordered, That respondent General M otors Corp., and
its successors and assigns, shall notify the Commission at |east thirty
(30) days prior to any change in the corporation that may affect
compliance obligations arising under this order, including but not
necessarily limited to dissolution, assignment, sale, merger, or other
action that would result in the emergence of asuccessor corporation;
the creation or dissolution of a subsidiary, parent, or affiliate that
engages in any acts or practices subject to this order; the proposed
filing of a bankruptcy petition; or a change in the corporate name or
address. Provided, however, that, with respect to any proposed change
in the corporation about which respondent learnsless than thirty (30)
days prior to the date such action is to take place, respondent shall
notify the Commission as soon as is practicabl e after obtaining such
knowledge. All noticesrequired by thisPart shall be sent by certified
mail to the Associate Director, Division of Enforcement, Bureau of
Consumer Protection, Federal Trade Commission, Washington, D.C.

VIII.

Itisfurther ordered, That respondent General Motors Corp., and
itssuccessorsand assigns, shall within one hundred and twenty (120)
days after the date of service of this order, and at such other times as
the Federal Trade Commission may require, filewiththe Commission
areport, in writing, setting forth in detail the manner and form in
which they have complied with this order.
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IX.

This order will terminate on February 6, 2017, or twenty (20)
yearsfrom the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) infederd court alleging any violation
of theorder, whichever comeslater; provided, however, that thefiling
of such acomplaint will not affect the duration of:

A. Any Part in thisorder that terminates in less than twenty (20)
years;

B. Thisorder's application to any respondent that is not named as
adefendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided further, that if such complaint isdismissed or afederal court
rules that the respondent did not violate any provision of the order,
and thedismissal or ruling iseither not appeal ed or uphe d on appedl,
then the order will terminate according to this Part as though the
complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on apped.
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INTHEMATTER OF

AMERICAN HONDA MOTOR CO,, INC.

CONSENT ORDER, ETC., INREGARD TOALLEGED VIOLATION OF THE
CONSUMERLEASINGACT, THETRUTH IN LENDING ACT AND
THE FEDERAL TRADE COMMISSION ACT

Docket C-3711. Complaint, Feb. 6, 1997--Decision, Feb. 6, 1997

This consent order prohibits, among other things, a California-based automobile
manufacturer from misrepresenting the total amount due at lease inception,
requires the manufacturer to provide consumers with clear, readable, and
understandable cost information in their car lease and financed purchase
advertising, requires adv ertisements, that reference an initial payment or state
that no initial payment is due, to clearly and conspicuously disclose, as
applicable, that the deal is a lease, and to disclose the fact that an extra charge
may be imposed at the end of the |ease based on the residual value of the car.

Appearances

For the Commission: Rolando Berrelez, Sally Pitofsky and Lauren
Seinfeld.

For the respondent: Richard Feinstein, McKenna & Cuneo,
Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that
American Honda Motor Co., Inc., a corporation ("respondent™ or
"Honda"), has violated the provisions of the Federal Trade
Commission Act, 15 U.S.C. 45-58, as amended, and the Consumer
Leasing Act, 15 U.S.C. 1667-1667e, as amended, and its
implementing Regulaion M, 12 CFR 213, as amended, and it
appearing to the Commission that this proceeding isin the public
interest, alleges:

1. Respondent American Honda Motor Co., Inc. is a California
corporation with its principal office or place of business at 1919
TorranceBoulevard, Torrance, California. Respondent manufactures
and distributes vehicles and offers such vehicles for sale or lease to
consumers.
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2. Respondent has disseminated advertisementsto the public that
promote consumer leases, as the terms "advertisement” and
"consumer lease”" are defined in Section 213.2 of Regulation M, 12
CFR 213.2, as amended.

3. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce, as "commerce” is defined in
Section 4 of the Federal Trade Commission Act, 15 U.S.C. 44.

4. Respondent has disseminated or has caused to be disseminated
consumer |ease advertisements ("lease advertisements") for Honda
vehicles, including but not necessarily limited to the attached Honda
Exhibits A through C. Honda Exhibits A and B are television lease
advertisements (attached hereto in video and storyboard format).
HondaExhibit Cisaprint |ease advertisement. These advertisements
contain the following statements:

A. [Audio:] "Here'swhat you might put down on atypical car lease [$1750].
At Honda, however, we had a different idea. We took our fully equipped 1995
Accord LX and lowered the downpayment to some rather nice round numbers.
[pause] The zero down, short-term lease from your Honda dealer. Zero down and
$289 a month for 30 months."
[Video:] [View of an odometer set on $1750 that rolls down to $0000] "The $0
Down Lease. The Accord LX $0 Down $289/30 months" [The advertisement
contains the following lease disclosure in white print superimposed on a black
background and accompanied by background sound:". . . Advertised rate based on
30-mo. closed-end lease for 1995 Honda Accord 4-Door LX w/Automatic
Trans.(Model CD583S). M SRP$18,880 (includesdestination) with deal er cap. cost
reduction of $620.50. DEALER PARTICIPATION MAY AFFECT ACTUAL
PAYMENT. Taxes, title, lic. & reg., ins., opt. equip. & servicesnot included. Due
at lease signing are 1st mo.'s lease payment, refundable security dep. equal to 1
mo.'s payment rounded to the next highest $25 increment & applicable title, lic.,
reg. fee & tax. Total monthly payments $8,670 + applicable tax. Opt. to purchase
at lease end for $12,548.50 + tax + official fees, except in NY & SD where no
purchase opt. avail. If not purchased at | ease end, customer returns vehicle & pays
a disp. fee of no more than $400. Lessee pays maint., ins., repairs, service, all
related taxes, reg. renewals, excessive wear and use. Mi. charge of $.15 [cents]/mi.
over 12,000 mi./year. MSRP, dealer cap. cost reduction & opt. to purchase differ

slightly in CA. .. ." Thefine print is displayed on two screens, each containing a
block of ten lines, each block appearing for approxi mately three seconds.] (Honda
Exhibit A).

B.[Audio:] "Now we've made the process of driving your own Accord just as
streamlined. L ease an Accord LX for just $239 a month."
[Video:] "$239 a Month, 36 M onths, $1500 Down." [The advertisement contains
the following | ease disclosure at the top of the screen in white print superimposed
on ablack background and accompanied by background sound:". .. Advertised rate
based on 36-month closed-end lease for the 1994 Accord L X Sedan with M SRP of
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$18,330.00 with adealer capitalized cost reduction of $795.35 ($965.35inIL, IN,
KS, ME, NY, OK, and UT where no security deposit is required); condition of
dealer participation may affect actual rate. Taxes, title, license, and registration,
insurance and optional equipment, and services not included. Due at lease signing
are $1,500.00 dow n-payment, first lease payment, refundable deposit equal to one
payment rounded to the next highest $25.00 increment where applicable, title,
license and registration fee, and tax as applicable. Total monthly payment is
$8,604.00 (plus tax, as applicable). Option to purchase at end of lease for
$10,061.50 plus tax and official fees, exceptin MS, NY, and SD where no option
available. L essee pays maintenance, insurance, repairs, service, any and all rel ated
taxes, registration renewals, and excessive wear and use. Mileage charge of
$.15/mile over 15,000 miles per year. A disposition fee up to $400.00 is due if
vehicle not purchased at end of leaseterm. .. ." Thefine printisdisplayed on three
screens, each containing a block of eight lines, each block appearing for
approximately three seconds.] (Honda Exhibit B).

C."INTRODUCING ZIP, ZERO, NADA.
Civic LX $229 per month/30 months
Accord LX $289 per month/30 months
Passport 4WDL X $389 per month/30 months
The $0 down lease. Now, for alimited time, you can get an affordable, short-term
lease on afully equipped Honda for zero (asin zip, asin nada) dollarsdown . . . ."
[The advertisement containsthefollowing lease disclosure at the bottom of the page
in small print:
"...Taxes, title, lic. & reg., ins., opt. equip. & services not included. Due at lease
signing are 1st mo.'s lease payment, refundable security dep. equal to 1 mo.'s
payment rounded to the next highest $25 increment (except where no security dep.
iscollected) & applicable title, lic., reg. fee & tax. Total monthly payments $6,870
for the Civic LX Sedan, $8,670 for the Accord LX Sedan and $11,670 for the
Passport 4WD L X + applicable tax. Opt. to purchase at | ease end for $9,681.50 for
the Civic LX Sedan, $12,649.60 for the Accord LX Sedan and $15,879.50 for the
Passport 4WD L X +tax + official fees, exceptinMS, NY & SD where no purchase
opt. avail. If not purchased at lease end, customer returns vehicle & paysadisp. fee
of no more than $400. Lessee pays maint., ins., repairs, service, all related taxes,
reg. renewals, excessive wear & use. Mi. Charge of 15[cents]/mi. over 12,000
mi/yr...."] (HondaExhibit C).

FEDERAL TRADE COMMISSION ACT VIOLATIONS
COUNT I: MISREPRESENTATION IN LEASE ADVERTISING

5. Through themeansdescribed in paragraph four, respondent has
represented, expressly or by implication, that the amount stated as
"down" in respondent's lease advertisements, including but not
necessarily limited to "$0 down," isthetotal anount consumers must
pay at lease inception to lease the advertised vehicles.

6. Intruth and in fact, theamount stated as"down" in respondent’s
lease advertisements is not the total amount consumers must pay a
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leaseinception to leasethe advertised vehicles. Consumersmust also
pay additional fees beyond the amount stated as "down," such asthe
first month's payment and security deposit, at lease inception.
Therefore, respondent’s representation as alleged in paragraph five
was, and is, false or misleading.

7. Respondent's practi ces constitute deceptive acts or practicesin
or affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act, 15 U.S.C. 45(a).

COUNT II: FAILURE TO DISCLOSE ADEQUATELY IN LEASE ADVERTISING

8. In its lease advertisements, respondent has represented,
expressly or by implication, that consumers can lease the advertised
vehicles at the terms prominently stated in the advertisements,
including but not necessarily limited to the monthly payment amount
and/or the amount stated as "down." These advertisements do not
adequately disclose additional terms pertaining to the lease offer,
including but not necessarily limited to arequired security deposit
and first month's payment due at lease inception. The existence of
these additiond terms would be material to consumers in deciding
whether to lease aHondavehicle The falure to disclose adequately
these additional terms, in light of the representation made, was, and
i, a deceptive practice.

9. Respondent's practices constitute deceptive acts or practicesin
or affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act, 15 U.S.C. 45(a).

COUNT I1I: CONSUMER LEASING ACT AND REGULATION M VIOLATIONS

10. Respondent's lease advertisements, including but not
necessarily limited to Honda Exhibits A through C, state a monthly
payment amount, the number of required payments, and/or anamount
"down." Thelease disclosuresin these adverti sements contain one or
more of the following terms required by Regulation M: that the
transaction advertised is a lease; the total amount of any payment
such asasecurity deposit or capitalized cost reduction required at the
consummation of thelease or that no such payments are required; the
total of periodic paymentsdue under thelease; astatement of whether
or not the lessee has the option to purchase the leased property and at
what priceand time or themethod of determining the purchase-option
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price; and a statement of the amount or method of determining the
amount of any liabilitiesthe lease imposes upon the lessee at the end
of the term.

11. The lease disclosures in respondent's television lease
advertisements, including but not necessarily limited to Honda
Exhibits A and B, arenot clear and conspi cuous because they appear
on the screen in small type for a very short duration. The lease
disclosuresin respondent's print lease advertisements, including but
not necessarily limited to Honda Exhibit C, are not clear and
conspi cuous because they appear in small type.

12. Respondent's practices violate Section 184 of the Consumer
Leasing Act, 15 U.S.C. 1667c, as amended, and Section 213.5(c) of
Regulation M, 12 CFR 213.5(c), as amended.

EXHIBIT A

Honda Exhibit A

VIDEO AUDIO

(Open with view of odometer and
Accord LX Sedan)
(Odometer reads $1750)

(Background music throughout)

Here's what you might put down on a

typical car lease.
(Engine starts revving)

(Odometer starts to scroll down) At Honda, however, we had a
[Super]: different idea. We took our fully

The $0 Down L ease.
From your Honda dealer.

(Odometer reads $0000)

[Super]:

The Accord LX $0 Down $285/30
months

(View Disclosure*)

Leadership Leasing

* [First screen):

SUBJECT TO LIMITED AVAILABILITY.
Avail. thru January 5, 1995 at
participating Honda dealers to
approved lessees by American
HondaFinance Corp. Advertised rate
based on 30-mo. closed-end | ease for
1995 Honda Accord 4-Door LX
w/Automatic Trans. (Model
CD5838.) MSRP $18,880 (includes

equipped 1995 Accord LX and
lowered the downpayment to some
rather nice round numbers.

The zero down short-term lease from
your Honda dealer.

$0 down and $289 a month for 30
months.
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destination) with dealer cap. cost
reduction of $620.50 DEALER
PARTICIPATION MAY AFFECT ACTUAL
PAYMENT. Taxes, title, lic. & reg.,
ins., opt. equip. & services not
included. Due at lease signing are 1st
mo.'s lease payment, refundable
security dep. equal to 1 mo.'s
payment rounded to the next highest
$25increment & applicabletitle, lic.,
[Second screen]:

reg. fee & tax. Total monthly
payments $8,670 + applicable tax.
Opt. to purchase at lease end for
$12,548.50 + tax & official fees,
except in NY & SD where no
purchase opt. avail. If not purchased
atleaseend, customer returnsvehicle
& pays a disp. fee of no more than
$400. Lessee pays maint., ins.,
repairs, service, all related taxes, reg.
renewals, excessive wear and use.
Mi. charge of $.15 [cents] /mi. over
12,000 mi./year. M SRP, dealer cap.
cost reduction & opt. to purchase
differ slightly in CA. Thisoffer may
not be available in conjunction with
any other advertised offer. See your
participating Honda dealer for
details.

EXHIBIT B

Honda Exhibit B

VIDEO

(Open with view of white stream and
view of Accord LX)

[Super]:
$239 a Month, 36 Months, $1500
Down.

(View Disclosure*)

AUDIO

(Background music throughout)
Motor Trend calls it the most fuel-
efficient, the best performing, the
quietest, the strongest, and the safest
Accord we've ever built. And they
named us Motor Trend Import Car of
the Year.

Now we've made the process of
driving your own Accord just as
streamlined.
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We Won. You Win. A Car Ahead.
*[First screen]:

Available through 2/28/94, at
participating Honda dealers to
qualified lessees approved by
American Honda Fin. Corp. Subject
to availability. Advertised rate based
on 36-month closed-end | ease for the
1994 Accord LX Sedan with MSRP
of $18,330.00 with a dealer
capitalized cost reduction of $795.35
($965.35 in IL, IN, KS, ME, NY,
OK and UT where no security
deposit is required); condition of
deal er participation may affect actual
rate. Taxes, title, license, and
[Second screen]:

registration, insurance and optional
equipment, and services not
included. Due at lease signing are
$1,500.00 down-payment, first lease
payment, refundable deposit equal to
one payment rounded to the next
highest $25.00 increment where
applicable, title, license and
registration fee, and tax as
applicable. Total monthly paymentis
$8,604.00 (plus tax, as applicable).
Option to purchase at end of lease
for $10,061.50 plus tax and official
fees, except in MS, NY, and

[Third screen]:

SD where no option available.
L essee pays maintenance, insurance,
repairs, service, any and all related
taxes, registration renewals, and
excessive wear and use. Mileage
charge of $.15/mile over 15,000
miles per year. A disposition fee up
to $400.00 is due if vehicle not
purchased at end of lease term.
M SRP, deal er capital cost reduction,
and option-to-purchasepricedifferin
AK, CA and HI. See participating
Honda dealers for details.

123 F.T.C.

Lease an Accord L X for just $239 a
month. Leadership leasing from
Honda.

WeWon. You Win.
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EXHIBIT C
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
the respondent with violation of the Federal Trade Commission Act;
and

The respondent, its attorneys, and counsd for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of dl thejurisdictional factsset forth
inthe aforesaid draft of complaint, astatement that the signing of said
agreement isfor settlement purposes only and does not constitute an
admission by the respondent that thelaw hasbeen violated asalleged
insuch complaint, or that the factsasdlegedin such complaint, other
than jurisdictional facts, are true and waiversand other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
hasviolated the said Act, and that acomplaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent American Honda Motor Co., Inc. is a California
corporation with its principal office or place of business located at
1919 Torrance Boulevard, Torrance, California.

2. The Federal Trade Commission hasjurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
isin the public interest.
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ORDER

DEFINITIONS

1. "Clearly and conspicuously" as used herein shall mean: 1)
video or written disclosures must be made in a manner that is
readable and understandabl e to a reasonable consumer and 2) audio
or oral disclosures must be made in a manner that is audible and
understandabl e to a reasonable consumer.

2. "Total amount due at lease inception” as used herein shall
mean the total amount of any initial payments required to be paid by
the lessee on or before consummation of the lease or delivery of the
vehicle, whichever is later, excluding dealer and government
mandated fees and charges (if any).

3. Unless otherwise specified, "respondent” as used herein shdl
mean American Honda Motor Co., Inc., its successors and assigns,
and its officers, agents, representatives, and employees.

4. "In or affecting commerce" as used herein shall mean as
defined in Section 4 of the Federal Trade Commission Act ("FTC
Act"), 15U.S.C. 44.

It is ordered, That respondent, directly or through any
corporation, subsidiary, division, or any other device, in connection
with any advertisement to aid, promote, or assist, directly or
indirectly, any consumer lease in or affecting commerce, as
"advertisement" and " consumer lease" aredefined in Section 213.2 of
revised Regulation M, 61 Fed. Reg. 52,246, 52,258 (Oct. 7, 1996)(to
be codified at 12 CFR 213.2) ("revised Regulation M"), asamended,
shall not, in any manner, expressly or by implication:

A. Misrepresent the total amount due at lease inception, the
amount down, and/or the downpayment, capitalized cost reduction,
or other amount that reduces the capitalized cost of the vehicle (or
that no such amount is required).

B. Make any reference to any charge that is part of the total
amount due at lease inception or that no such chargeisrequired, not
including astatement of the periodic payment, more prominently than
the disclosure of the total amount due at lease inception.
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C. State the amount of any payment or that any or no initial
payment is required at lease inception unless all of the following
items are disclosed clearly and conspicuously, as gpplicable:

1. That thetransaction advertised is alease;

2. Thetotd amount due at lease inception;

3. That a security deposit is required;

4. The number, amount, and timing of scheduled payments; and

5. That an extra charge may be imposed at the end of the lease
terminaleasein which theliability of the consumer at the end of the
lease term is based on the anticipated residual value of the vehicle.

It is further ordered, That an advertisement that complies with
subparagraph 1.C shall be deemed to satisfy the requirements of
Section 184(a) of the Consumer Leasing Act, 15 U.S.C. 1667c(a), as
amended by Title 11, Section 2605 of the Omnibus Consolidated
Appropriations Act for Fiscal Year 1997, Pub. L. No. 104-208, 110
Stat. 30009, (Sept. 30, 1996) (“"revised CLA"), asamended, and
Section 213.7(d)(2) of revised Regulation M, 61 Fed. Reg. at 52,261
(to be codified at 12 CFR 213.7(d)(2)), as amended.

It is further ordered, That if the revised CLA, as amended, or
revised Regulation M, asamended, are amended inthefutureto alter
definition 2 of this order ("total amount due at leaseinception™) or to
require or permit advertising disclosuresthat aredifferent from those
set forth in subparagraphs1.B or I.C of this order, then the change or
changesshall beincorporated in subparagraph 1.B, subparagraph1.C,
and/or definition 2 for the purpose of complying with subparagraphs
I.B and I.C only, as appropriate; provided however, that all other
requirements of this order, including definition 1 (“clearly and
conspicuously"), will survive any such revisions.

V.

It is further ordered, That respondent American Honda Motor
Co., Inc., and its successors and assigns, shall, for five (5) years after
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the date of service of this order, maintain and upon request make
available to the Commission for inspection and copying al records
that will demonstrate compliance with the requirementsof thisorder.

V.

It is further ordered, That respondent American Honda Motor
Co., Inc., and its successors and assigns, shall deliver a copy of this
order toall current and futureprincipals, officers, directors, managers,
employees, agents, and representatives having responsibilities with
respect to the subject matter of this order and to all advertising
agencies; and shall secure from each such person or entity a signed
and dated statement acknowledging receipt of the order. Respondent
shall deliver this order to current personnel or entities within thirty
(30) days after the date of service of this order, and to such future
personnel or entities within thirty (30) days after the person or entity
assumes such position or responsibilities.

VI.

It is further ordered, That respondent American Honda Motor
Co., Inc., and its successors and assigns, shall notify the Commission
at least thirty (30) days prior to any change in the corporation that
may affect compliance obligationsarising under thisorder, including
but not necessarily limited to dissolution, assignment, sale, merger,
or other action that would result in the emergence of a successor
corporation; the creation or dissolution of a subsidiary, parent, or
affiliate that engagesinany actsor practices subject to thisorder; the
proposed filing of abankruptcy petition; or achange in the corporate
name or address. Provided, however, that, with respect to any
proposed change in the corporation about which respondent learns
lessthan thirty (30) days prior to the date such actionisto take place,
respondent shall notify the Commission assoon asispracticableafter
obtaining such knowledge. All notices required by this Part shall be
sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, Washington, D.C.

VII.



284 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 123 F.T.C.

It is further ordered, That respondent American Honda Motor
Co., Inc., and itssuccessorsand assigns, shall within one hundred and
twenty (120) days after the date of service of this order, and at such
other times as the Federal Trade Commission may require, file with
the Commission areport, inwriting, settingforthin detail the manner
and form in which they have complied with this order.

VIII.

This order will terminate on February 6, 2017, or twenty (20)
yearsfrom the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court aleging any violation
of theorder, whichever comeslater; provided, however, that thefiling
of such acomplaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20)
years;

B. Thisorder's application to any respondent that is not named as
adefendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided further, that if such complaint isdismissed or afederal court
rules that the respondent did not violate any provision of the order,
and thedismissal or rulingiseither not apped ed or upheld on appeal,
then the order will terminate according to this Part as though the
complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on apped.



AMERICAN ISUZU MOTORS INC. 285

2755 Complaint

INTHEMATTER OF

AMERICAN ISUZU MOTORS INC.

CONSENT ORDER, ETC., INREGARD TOALLEGED VIOLATION OF THE
CONSUMERLEASINGACT, THETRUTH IN LENDING ACT AND
THE FEDERAL TRADE COMMISSION ACT

Docket C-3712. Complaint, Feb. 6, 1997--Decision, Feb. 6, 1997

This consent order prohibits, among other things, a California-based automobile
manufacturer from misrepresenting the total amount due at lease inception,
requires the manufacturer to provide consumers with clear, readable, and
understandable cost information in their car lease and financed purchase
advertising, requires adv ertisements, that reference an initial payment or state
that no initial payment is due, to clearly and conspicuously disclose, as
applicable, that the deal is a lease, and to disclose the fact that an extra charge
may be imposed at the end of the |ease based on the residual value of the car.

Appearances

For the Commission: Rolando Berrelez, Sally Pitofsky and Lauren
Seinfeld.

For the respondent: Randy Reiser, David & Gilbert, New Y ork,
N.Y.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Americanlsuzu Motorsinc., acorporation ("respondent” or "lsuzu”),
hasviolated the provisions of the Federal Trade Commission Act, 15
U.S.C. 45-58, as amended, the Consumer Leasing Act, 15 U.S.C.
1667-1667e, as amended, and its implementing Regulation M, 12
CFR 213, as amended, and it appearing to the Commission that this
proceeding isinthe public interest, alleges:

1. Respondent American Isuzu Motors Inc. is a California
corporation with its principal office or place of business at 2300
Pellissier Place, Whittier, California. Respondent digtributes Isuzu
vehicles.

2. Respondent has disseminated advertisementsto the public that
promote consumer leases, as the terms "advertisement” and
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"consumer lease" are defined in Section 213.2 of Regulation M, 12
CFR 213.2, as amended.

3. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce, as "commerce” is defined in
Section 4 of the Federal Trade Commission Act, 15 U.S.C. 44.

4. Respondent has disseminated or has caused to be disseminated
consumer lease advertisements ("lease advertisements”) for Isuzu
vehicles, including but not necessarily limited to the attached Isuzu
ExhibitsA through C. Isuzu Exhibits A through C aretelevisionlease
advertisements (attached in video and storyboard format). These
advertisements contain the following statements:

A.[Audio:] "Hey, hey, hey, hey. What the heck does this mean? Very simply,
it means for $999 down, you can lease a brand new Trooper for only $319 a
month."
[Video:] "THE TROOPER LEASE EXPLAINED. [highlighted in yellow]. $319
MONTH FOR 24 MONTHS. $999 CUSTOMER CAPITALIZED COST
REDUCTION. [highlighted in yellow]."
[ The advertisement contains the following lease disclosure which appears on the
screen for a brief duration, in ascrolling format, interrupted or obscured by other
images, and accompanied by background sound: "*ADVERTISED PAYMENT
APPLICABLE TO 4WD TROOPER S MODEL MANUAL TRANSMISSION
ONLY . First month's payment of $319 plus a refundable Security Deposit of $350
(or a non-refundable last month's payment in IL, IN, KS, ME, and NY) plus a
customer down payment of $999 for a total of $1,668 due at lease signing. Based
on a 24 month low mil eage closed-end lease offered to qualified customersby GE
Capital Auto Lease through participating dealers through June 30, 1994 -- Subject
to availability. Prices based on $23,000 M SRP and capitalized cost of $20,075 for
a 1994 model Isuzu Trooper S with manual transmission including destination
charges and a dealer capitalized cost reduction of $2,376, excluding taxes,
registration, title, license, dealer prep, options and other charges. Prices/monthly
payments may vary. 24 monthly payments total $7,660 plus tax as applicable.
Option to purchase at lease end for $14,030 plus a $250 purchase option fee.
Lessee pays for maintenance, insurance, repairs, excessive wear and tear and
mileage charges of up to .15 centsper mile over 24,000 milesat lease end. Program
not available in Alaska. 800-726-9200. See your participating Isuzu dealer for
details."] (Isuzu Exhibit A).

B. [Audio:] "Okay. It says here for $1,999 down you can lease a Trooper LS
with standard dual airbags for just $339 a month."
[Video:] "THE TROOPER LEASE . .. $1,999 CUSTOMER CAPITALIZED
COST REDUCTION. $339/MONTH FOR30MONTHS." [I ndex finger pointsto
bolded text while hand moves across remaining text on screen].
[The advertisement contains the following | ease disclosure which appears on the
screen for a brief duration, in a scrolling format, interrupted or obscured by other
images, and accompanied by background sound: "First month's payment of $339,



AMERICAN ISUZU MOTORS INC. 287
2755 Complaint

a refundable Security Deposit of $350 (or a non-refundable last month's payment
of $339,inIL, IN, KS, ME, and NY) and a customer capitalized cost reduction of
$1,999 for atotal of $2,688 due at lease signing. Total monthly payments: $10,170.
Taxes, license, title fees, options and insurance are extra. 30 month, closed-end
lease example based on $30,425 M SRP (includes destination charge), a dealer
capitalized cost reduction of $2,995 and a total capitalized cost of $25,926. Y our
payments may be higher or lower. Option to purchase at lease end for $19,472 plus
$250 purchase option fee. Mileage charge of $.15 per mile over 30,000 miles.
L essee pays excessive wear and use. Y ou must take retail delivery out of dealer
stock by July 10, 1995. Program not available in Alaska. 800-726-9200. See your
participating dealer for details."] (Isuzu Exhibit B).

C. [Audio:] "Now you can drive off-road without getting soaked. The Rodeo
Lease. See your dealer for details.”
[Video:] "$249/M O. The 1993 Rodeo Lease."
[The advertisement contains the following lease disclosure in white fine print
superimposed over a black background and accompanied by background sound:
"ADVERTISEDPAYMENT APPLICABLETOTHERODEO SMODEL ONLY.
OPTIONAL EQUIPMENT SHOWN. First month's payment of $249 plus
refundable security deposit of $249 (or non-refundable last month's paymentin IL,
IN, KS, ME and NY), plus a customer capitalized cost reduction of $1,000 for a
total of $1,498 due at | ease signing. Based on a 36-month closed-end lease offered
to qualified consumers by GE Capital Auto Lease through participating dealers
through 3/31/93. Subject to availability. Prices based on $_ MSRP and a
capitalized costof $__ fora 1993 Isuzu Rodeo ___ with manual transmission,
including destination charges, excluding taxes, registration, title, license, dealer
prep., options and charges. Dealer ___ monthly payments may vary. 36 monthly
payments total $_ plustax as applicable. Option to purchase at lease end for
$ plus a $250 disposition fee. Lessee pays for maintenance, insurance,
repairs, excessive wear and tear, and mileage charges of up to .15 cents/mile over
45,000 miles at lease end. Lease program not available in Alaska and Hawaii. See
your participating Isuzu dealer for details." Thefineprintisdisplayed on the screen
in a block of print containing 11 lines and appearing on the screen for
approximately three seconds.] (Isuzu Exhibit C).

FEDERAL TRADE COMMISSION ACT VIOLATIONS
COUNT I: MISREPRESENTATION IN LEASE ADVERTISING

5. Through themeansdescribed in paragraph four, respondent has
represented, expressly or by implication, that the amount stated as
"down" in respondent's lease advertisements is the total amount
consumers must pay at lease inception to lease the advertised
vehicles.

6. Intruthand infact, theamount stated as"down" inrespondent's
|ease advertisements is not the total amount consumers must pay at
leaseinceptionto | easethe advertised vehicles. Consumersmust also
pay additional fees beyond the amount stated as "down," such asthe
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first month's payment and security deposit, & lease inception.
Therefore, respondent’s representation as alleged in paragraph five
was, and is, false or misleading.

7. Respondent's practi ces constitute deceptive acts or practicesin
or affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act, 15 U.S.C. 45(a).

COUNT II: FAILURETO DISCLOSE ADEQUATELY
IN LEASE ADVERTISING

8. In its lease advertisements, respondent has represented,
expressly or by implication, that consumers can |ease the advertised
vehicles at the terms prominently dated in the advertisements,
including but not necessarily limited to the monthly payment amount
and/or amount stated as "down." These advertisements do not
adequately disclose additional terms pertaining to the lease offer,
including but not necessarily limited to a required security deposit
and first month's payment due at lease inception. The existence of
additional termswould be material to consumersin deciding whether
to lease an Isuzu vehicle The falure to disclose adequately these
additional terms, in light of the representation made, was, and is, a
deceptive practice.

9. Respondent's practices constitute deceptive acts or practicesin
or affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act, 15 U.S.C. 45(a).

COUNT IIl: CONSUMERLEASINGACT AND
REGULATION M VIOLATIONS

10. Respondent's lease advertisements, including but not
necessarily limited to Isuzu Exhibits A through C, state a monthly
payment amount, the number of required payments, and/or an amount
"down." The lease disclosuresin these adverti sements contain one or
more of the following terms required by Regulaion M: that the
transaction advertised is a lease; the total amount of any payment
such asasecurity deposit or capitalized cost reduction required at the
consummation of thelease or that no such paymentsarerequired; the
total of periodic paymentsdue under thelease; astatement of whether
or not the lessee hasthe option to purchase the | eased property and at
what priceand time or themethod of determining the purchase-option
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price; and a statement of the amount or method of determining the
amount of any liabilitiesthe lease imposes upon the lessee at the end
of the term.

11. The lease disclosures in respondent's television lease
advertisements, including but not necessarily limited to Isuzu
Exhibits A and B, arenot clear and conspi cuous because they appear
on the screen for abrief duration, in ascrolling format, accompani ed
by background sound, and interrupted or obscured by other images.
Theleasedisclosuresin respondent'stelevision |ease adverti sements,
including but not necessarily limited to Isuzu Exhibit C, are not clear
and conspicuous because they appear on the screenin small type for
avery short duration.

12. Respondent's practices violate Section 184 of the Consumer
Leasing Act, 15 U.S.C. 1667c, as amended, and Section 213.5(c) of
Regulation M, 12 CFR 213.5(c), as amended.

EXHIBIT A

Isuzu Exhibit A

Video

(Open with full-screen text)
[Super]:

THE TROOPER LEASE EXPLAINED
(highlighted in yellow)

$319 M onth for 24 months

$999 CUSTOMER CAPITALIZED COST
REDUCTION (highlighted in yellow)
(Switch to Trooper)

[Super]:

$319 MONTH FOR 24 MONTHS
(Switch to full-screen text)
Closed-end Lease (highlighted in
yellow)

(Switch to Trooper)

(Switch to full-screen text)

800-726-9200

(highlighted in yellow)

ISUzZzU

Practically/Amazing

* ADVERTISED PAYMENT APPLICABLE
TO 4WD TROOPER S MODEL MANUAL
TRANSMISSION ONLY. First month's

Audio

(Background music throughout)

Hey, hey, hey, hey.

What the heck does this mean?

Very simply, it means for $999
down, you can lease a brand new
Trooper for only $319 a month.
And what about this convoluted
muck? It means at the end of the
lease, you can either buy your
Trooper at a great price or walk
away.

And this? It's an 800 number. Don't
tell meyou'rewatching TV without a
pencil and paper. Hey, life's an
adventure. Be prepared.
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payment of $319 plus a refundable
Security Deposit of $350 (or a non-
refundable last month's payment in
IL, IN, KS, ME, and NY) plus a
customer down payment of $999 for
atotal of $1,658 due at | ease signing.
Based on a 24 month low mileage
closed-end | ease offered to qualified
customers by GE Capital Auto Lease
through participating deal ersthrough
June 30, 1994 -- Subject to
availability. Pricesbased on $23,000
MSRP and a capitalized cost of
$20,075 for a 1994 model Isuzu
Trooper S with manual transmission
including destination charges and a
dealer capitalized cost reduction of
$2,376, excluding taxes, registration,
title, license, dealer prep, optionsand
other charges. Prices/monthly
payments may vary. 24 monthly
payments total $7,660 plus tax as
applicable. Option to purchase at
lease end for $14,030 plus a $250
purchase option fee. L essee paysfor
maintenance, insurance, repairs,
excessive wear and tear and mileage
charges of up to .15 cents per mile
over 24,000 miles at lease end.
Program not available in Alaska.
800-726-9200. See your
participating Isuzudealer for details.

Complaint 123 F.T.C.

EXHIBIT B

Isuzu Exhibit B

Video

(Open with Trooper driving on
desolate stretch of road)

(Switch to full-screen text rapidly
scrolling upward while index finger
moves rapidly downward)

(Rapid scroll to beginning of text)
[Super]:

Audio
(Background music throughtout)

You know, the hardest part about
leasing a vehicle these days is
reading the conditions of the lease, |
mean, you have to be a speed reader.
Whoa. Let's see what we missed.
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THE TROOPER LEASE 1995 4wbD
Trooper LS Model with automatic
transmission.

[Super]:
$1,999CUSTOMERCAPITALIZED COST
REDUCTION $339/MONTH FOR 30
MONTHS (Index finger points to
bolded text while full text scrolls
upward)

(Switch to Trooper)

(Switch to full-screen text)

Option to purchase at lease end for
$19,472 (Index finger points to text)
800-726-9200 (Index finger pointsto
800 number)

(Switch to view of Trooper)

ISUZzU

Practically/Amazing

*First month's payment of $339, a
refundable Security Deposit of $350
(or a non-refundable last month's
payment of $339, inIL,IN, KS, ME,
and NY) and a customer capitalized
cost reduction of $1,999 for atotal of
$2,688 due at lease signing. Total
monthly payments: $10,170. Taxes,
license, title fees, options and
insurance are extra. 30 month, close-
end lease example based on 430,425
M SRP (includesdestination charge),
adealer capitalized cost reduction of
$2,995 and atotal capitalized cost of
$25,926. Your payments may be
higher or lower. Option to purchase
at lease end for $19,472 plus $250
purchase option fee. Mileage charge
of $.15 per mile over 30,000 miles.
L essee pays excessive wear and use.
Y ou must take retail delivery out of
dealer stock by July 10, 1995.
Program not available in Alaska.
800-726-9200. See your
participating dealer for details.

Okay. It says here for $1,999 down
you can lease a Trooper LS with
standard dual airgbags for just $339
amonth

and when the lease is up you can
bring the Trooper back or buy it at a
really good price.

And this is the all important 800
number. So even if you're not a
speed reader, you can always be a
speed dialer.

EXHIBIT C

Isuzu Exhibit C
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Video Audio
(Open with Rodeo off-road) (Background music throughout)
[Super]:
Authorized 4-wheel drive area
[Super]: Now you can drive off-road without
$249/MO. getting soaked. The Rodeo Lease.
The 1993 Rodeo L ease See your dealer for details.

(View disclosure*)
(View of Rodeo off-road)

ISUZzU

Practically/Amazing

* ADVERTISED PAYMENT APPLICABLE
TO THE RODEO S MODEL ONLY.
OPTIONAL EQUIPMENT SHOWN. First
month's payment of $249 plus
refundable security deposit of $249
(or non-refundable last month's
paymentinlIL,IN,KS,MEandNY),
plus a customer capitalized cost
reduction of $1,000 for a total of
$1,498 due at lease signing. Based
on a 36-month closed-end lease
offered to qualified consumers by
GE Capital Auto Lease through
participating dealers through
3/31/93. Subject to availability.
Pricesbasedon$_ MSRP and a
capitalized cost of $_ for a1993
Isuzu Rodeo __ with manual
transmission, including destination
charges, excluding taxes,
registration, title, license, dealer
prep., options and charges. Dealer
____monthly payments may vary. 36
monthly payments total $ _ plus
tax as applicable. Option to purchase
at lease end for $___ plus a $250
disposition fee. Lessee pays for
maintenance, insurance, repairs,
excessivewear and tear, and mileage
charges of up to .15 cents/mile over
45,000 miles at lease end. Lease
program not available in Alaska and
Hawaii. See your participating Isuzu
dealer for details.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
the respondent with violation of the Federal Trade Commission Act;
and

The respondent, its attorneys, and counsd for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of dl thejurisdictional factsset forth
inthe aforesaid draft of complaint, astatement that the signing of said
agreement isfor settlement purposes only and does not constitute an
admission by the respondent that thelaw hasbeen violated asalleged
insuch complaint, or that the factsasdlegedin such complaint, other
than jurisdictional facts, are true and waiversand other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
hasviolated the said Act, and that acomplaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent American Isuzu Motors Inc. is a California
corporation with its principal office or place of business located at
2300 Pellissier Place, Whittier, California.

2. The Federal Trade Commission hasjurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
isin the public interest.
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ORDER

DEFINITIONS

1. "Clearly and conspicuously" as used herein shall mean: 1)
video or written disclosures must be made in a manner that is
readable and understandabl e to a reasonable consumer and 2) audio
or oral disclosures must be made in a manner that is audible and
understandabl e to a reasonable consumer.

2. "Total amount due at lease inception” as used herein shall
mean the total amount of any initial payments required to be paid by
the lessee on or before consummation of the lease or delivery of the
vehicle, whichever is later, excluding dealer and government
mandated fees and charges (if any).

3. Unless otherwise specified, "respondent” as used herein shdl
mean American Isuzu MotorsInc., its successors and assigns, and its
officers, agents, representatives, and employees.

4. "In or affecting commerce" as used herein shall mean as
defined in Section 4 of the Federal Trade Commission Act ("FTC
Act"), 15U.S.C. 44.

It is ordered, That respondent, directly or through any
corporation, subsidiary, division, or any other device, in connection
with any advertisement to aid, promote, or assist, directly or
indirectly, any consumer lease in or affecting commerce, as
"advertisement" and " consumer lease" aredefined in Section 213.2 of
revised Regulation M, 61 Fed. Reg. 52,246, 52,258 (Oct. 7, 1996)(to
be codified at 12 CFR 213.2) ("revised Regulation M"), asamended,
shall not, in any manner, expressly or by implication:

A. Misrepresent the total amount due at lease inception, the
amount down, and/or the downpayment, capitalized cost reduction,
or other amount that reduces the capitalized cost of the vehicle (or
that no such amount is required).

B. Make any reference to any charge that is part of the total
amount due at lease inception or that no such charge is required, not
including astatement of the periodic payment, more prominently than
the disclosure of the total amount due at lease inception.
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C. State the amount of any payment or that any or no initial
payment is required at lease inception unless all of the following
items are disclosed clearly and conspicuously, as gpplicable:

1. That thetransaction advertised is alease;

2. Thetotd amount due at lease inception;

3. That a security deposit is required;

4. The number, amount, and timing of scheduled payments; and

5. That an extra charge may be imposed at the end of the lease
terminaleasein which theliability of the consumer at the end of the
lease term is based on the anticipated residual value of the vehicle.

It is further ordered, That an advertisement that complies with
subparagraph 1.C shall be deemed to satisfy the requirements of
Section 184(a) of the Consumer Leasing Act, 15 U.S.C. 1667c(a), as
amended by Title 11, Section 2605 of the Omnibus Consolidated
Appropriations Act for Fiscal Year 1997, Pub. L. No. 104-208, 110
Stat. 3009, (Sept. 30, 1996) ("revised CLA"), as amended, and
Section 213.7(d)(2) of revised Regulation M, 61 Fed. Reg. at 52,261
(to be codified at 12 CFR 213.7(d)(2)), as amended.

It is further ordered, That if the revised CLA, as amended, or
revised Regulation M, asamended, are amended inthefutureto alter
definition 2 of this order ("total amount due at leaseinception™) or to
require or permit advertising disclosuresthat aredifferent from those
set forth in subparagraphs1.B or I.C of this order, then the change or
changesshall beincorporated in subparagraph 1.B, subparagraph1.C,
and/or definition 2 for the purpose of complying with subparagraphs
I.B and I.C only, as appropriate; provided however, that all other
requirements of this order, including definition 1 (“clearly and
conspicuously"), will survive any such revisions.

V.

It is further ordered, That respondent American Isuzu Motors
Inc., and its successors and assigns, shall, for five (5) years &ter the
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date of service of this order, maintain and upon request make
available to the Commission for inspection and copying al records
that will demonstrate compliance with the requirementsof thisorder.

V.

It is further ordered, That respondent American Isuzu Motors
Inc., and its successors and assigns, shall deliver acopy of this order
to al current and future principals, officers, directors, managers,
employees, agents, and representatives having responsibilities with
respect to the subject matter of this order and to all advertising
agencies; and shall secure from each such person or entity a signed
and dated statement acknowledging receipt of the order. Respondent
shall deliver this order to current personnel or entities within thirty
(30) days after the date of service of this order, and to such future
personnel or entities within thirty (30) days after the person or entity
assumes such position or responsibilities.

VI.

It is further ordered, That respondent American Isuzu Motors
Inc., and its successors and assigns, shall notify the Commission at
least thirty (30) days prior to any change in the corporation that may
affect compliance obligations arising under this order, including but
not necessarily limited to dissolution, assignment, sale, merger, or
other action that would result in the emergence of a successor
corporation; the creation or dissolution of a subsidiary, parent, or
affiliate that engagesinany actsor practices subject to thisorder; the
proposed filing of abankruptcy petition; or achange in the corporate
name or address. Provided, however, that, with respect to any
proposed change in the corporation about which respondent learns
lessthan thirty (30) days prior to the date such actionisto take place,
respondent shall notify the Commission assoon asispracticableafter
obtaining such knowledge. All notices required by this Part shall be
sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, Washington, D.C.

VII.
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It is further ordered, That respondent American Isuzu Motors
Inc., and its successors and assigns, shall within one hundred and
twenty (120) days after the date of service of this order, and at such
other times as the Federal Trade Commission may require, file with
the Commission areport, inwriting, settingforthin detail the manner
and form in which they have complied with this order.

VIII.

This order will terminate on February 6, 2017, or twenty (20)
yearsfrom the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court aleging any violation
of theorder, whichever comeslater; provided, however, that thefiling
of such acomplaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20)
years;

B. Thisorder's application to any respondent that is not named as
adefendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided further, that if such complaint isdismissed or afederal court
rules that the respondent did not violate any provision of the order,
and thedismissal or rulingiseither not apped ed or upheld on appeal,
then the order will terminate according to this Part as though the
complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on apped.
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INTHEMATTER OF

MITSUBISHI MOTOR SALES OF AMERICA, INC.

CONSENT ORDER, ETC., INREGARD TOALLEGED VIOLATION OF THE
CONSUMERLEASINGACT, THETRUTH IN LENDING ACT AND
THE FEDERAL TRADE COMMISSION ACT

Docket C-3713. Complaint, Feb. 6, 1997--Decision, Feb. 6, 1997

This consent order prohibits, among other things, a California-based automobile
manufacturer from misrepresenting the total amount due at lease inception,
requires the manufacturer to provide consumers with clear, readable, and
understandable cost information in their car lease and financed purchase
advertising, requires adv ertisements, that reference an initial payment or state
that no initial payment is due, to clearly and conspicuously disclose, as
applicable, that the deal is a lease, and to disclose the fact that an extra charge
may be imposed at the end of the |ease based on the residual value of the car.
The consent order also prohibits the respondent from misrepresenting the
existence or amount of any balloon payment or the annual percentage rate for
advertised loans.

Appearances

For the Commission: Rolando Berrel ez, Sally Pitofsky and Lauren
Seinfeld.

For the respondent: Kristi Fischer, in-house counsel, Cypress,
CA.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Mitsubishi Motor Salesof America, Inc., acorporation ("respondent”
or "Mitsubishi"), has violated the provisions of the Federal Trade
Commission Act, 15 U.S.C. 45-58, as amended, the Consumer
Leasing Act, 15 U.S.C. 1667-1667e, as amended, and its
implementing Regulation M, 12 CFR 213, asamended, and the Truth
in Lending Act, 15 U.S.C. 1601-1667, as amended, and its
implementing Regulation Z, 12 CFR 226, as amended, and it
appearing to the Commission that this proceeding is in the public
interest, alleges:
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1. Respondent Mitsubishi Motor Sales of America, Inc. is a
Californiacorporation with its principal office or placeof businessat
6400 Katella Avenue, Cypress, California. Respondent distributes
Mitsubishi vehicles and offers such vehicles for sde or lease to
consumers.

2. Respondent has disseminated advertisementstothe public that
promote consumer leases, as the terms "advertisement” and
"consumer lease’ are defined in Section 213.2 of Regulation M, 12
CFR 213.2, as amended.

3. Respondent has disseminated advertisementsto the public that
promote credit sales and other extensions of closed-end credit in
consumer credit transactions, as the terms "advertisement,” "credit
sale” and "consumer credit” are defined in Section 226.2 of
Regulation Z, 12 CFR 226.2, as amended.

4. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce, as "commerce” is defined in
Section 4 of the Federal Trade Commission Act, 15 U.S.C. 44.

LEASE ADVERTISING

5. Respondent has disseminated or has caused to be disseminated
consumer lease advertisements ("lease advertisements') for
Mitsubishi vehicles, including but not necessarily limited to the
attached Mitsubishi Exhibits A through C. Mitsubishi ExhibitsA and
B are televison lease advertisements (attached in video and
goryboard format). Mitsubishi Exhibit C is a print lease
advertisement. These advertisements contain the following
statements:

A.[Audio:] "Leasefor zero down and just two forty-nineamonth for thirty-six
months."
[Video:]
"MITSUBISHI GALLANT S$0 DOWN $249 A MONTH, 36 MONTHS"
[The advertisement contains the following lease disclosure at the bottom of the
screen in dark-colored fine print superimposed on a background of similar shade:
"First payment, plusa $0 down payment and a refundabl e security deposit of $250
(in NY, final monthly payment of $249 in lieu of security deposit) due upon
delivery. 36 monthly payments based on MSRP of $18,043 . . . with a dealer
capitalized cost reduction of $922, excluding tax, title, license, registration,
regionally required equipment, dealer options, and charges for a 36-closed month
closed-end lease. . . . Total payments: $8964 Lessee liable for maintenance, non-
warrantable repairs, excess wear and tear, and up to 15[cents]/mile over 36,000
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milesand $350 disposition fee and applicabl etaxes atl ease end. Option to purchase
at lease end for residual value of $10,068, plus applicable fees and taxes and
purchase option fee of $150. . .." Thefine print isdisplayed on three screens, each
containing a block of at least seven lines, and each block appearing for
approximately three seconds.] (Mitsubishi Exhibit A).

B. [Audio:] "Lease for just two forty-nine a month for forty-eight months with

athousand dollars down."

[Video:]

"$1000 DOWN $249 A MONTH 48 MONTHS"

[The advertisement contains the following lease disclosure at the bottom of the
screenin white fine print superimposed on adark-colored, moving background and
accompanied by background sound and other moving images: "First payment, plus
a $1000 down payment and a refundable security deposit of $250 (in NY, final
monthly payment of $249 in lieu of security deposit) dueupon delivery. 48 monthly
payments based on MSRP of $18,747 . .. with adealer capitalized cost reduction
of $1,289, excluding tax, title, license, registration, regionally required equipment,
dealer options, and charges for a 48-month closed-end lease. . . . Total payments:
$11,952 Lessee liable for maintenance, non-warrantable repairs, excess wear and
tear, and up to 15[cents]/mile over 60,000 miles and $350 disposition fee and
applicable taxes at lease end. Option to purchase at lease end for residual value of
$8,436, plus applicable fees, taxes and purchase option fee of $150. . . ." The fine
printisdisplayed on three screens, each containing ablock of seven lines, and each
block appearing for approximately three seconds.] (Mitsubishi Exhibit B).

C. "$0 Down Plus $500 CASH BACK* Now, Lease for 36 Months or Buy a
Galant S* LEASE OR BUY $0 DOWN $249 A MONTH"

[The advertisement containsthe following | ease disclosure at the bottom of the page
in small print:

. **First payment, plus a $0 down payment and a refundable security deposit
of $250 (in NY, final monthly payment of $249 in lieu of security deposit) due upon
delivery. 36 monthly payments based on M SRP of $18,043 for a Galant S with
automatic transmission (FOG A88), with a dealer capitalized cost reduction of
$922, excluding tax, title, license, registration, regionaly required equipment,
dealer options, and chargesfor a 36-month closed-end lease rounded to the nearest
dollar. Total payments: $8,964. Lessee liable for maintenance, non-warrantable
repairs, excess wear and tear, and up to 15 [cents]/mile over 36,000 miles and $350
dispositionfeeand applicable taxes at lease end. Option to purchase at | ease end for
residual value of $10,068, plus applicable fees and taxes and purchase option fee
of $150. . . ."] (Mitsubishi Exhibit C).

FEDERAL TRADE COMMISSION ACT VIOLATIONS
COUNT I: MISREPRESENTATION IN LEASE ADVERTISING

6. Through the meansdescribed in paragraphfive, respondent has
represented, expressly or by implication, that the amount stated as
"down" in respondent's lease advertisements is the total amount
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consumers must pay at lease inception to lease the advertised
vehicles.

7. Intruthandinfact, theamount stated as"down" inrespondent's
lease advertisementsis not the total amount consumers must pay at
leaseinceptionto | easethe advertised vehicles. Consumersmust also
pay additional fees beyond the amount stated as "down," such asthe
first month's payment and security deposit, a lease inception.
Therefore, respondent's representation as dleged in paragraph six
was, and is, false or misleading.

8. Respondent's practices constitute deceptive acts or practicesin
or affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act, 15 U.S.C. 45(a).

COUNT II: FAILURE TO DISCLOSE ADEQUATELY IN LEASE ADVERTISING

9. In its lease advertisements, respondent has represented,
expressly or by implication, that consumers can |lease the advertised
vehicles a the terms prominently stated in the advertisements,
including but not necessarily limited to the monthly payment amount
and/or amount stated as "down." These |ease advertisements do not
adequately disclose additional terms pertaining to the lease offer,
including but not necessarily limited to a required security deposit
and first month's payment due at lease inception. The existence of
additional termswould be material to consumersindeciding whether
toleaseaMitsubishi vehicle. Thefailureto discloseadequately these
additional terms, in light of the representation made, was, and is, a
deceptive practice.

10. Respondent's practices constitute deceptive acts or practices
in or affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act, 15 U.S.C. 45(a).

COUNT I1I: CONSUMER LEASING ACT AND REGULATION M VIOLATIONS

11. Respondent's lease advertisements, including but not
necessaily limited to Mitsubishi Exhibits A through C, state a
monthly payment amount, the number of required payments, and/or
an amount "down." The lease disclosures in these advertisements
containoneor more of thefollowing termsrequired by Regulation M:
that the transaction advertised is a lease; the total amount of any
payment such as a security deposit or capitalized cost reduction
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required at the consummation of the lease or that no such payments
are required; the total of periodic payments due under the lease; a
statement of whether or not the lessee has the option to purchase the
leased property and at what price and time or the method of
determining the purchase-option price; and astatement of the amount
or method of determining the amount of any ligbilities the lease
imposes upon the lessee at the end of the term.

12. The lease disclosures in respondent's television lease
advertisements, including but not necessarily limited to Mitsubishi
Exhibits A and B, are not clear and conspicuous because they appear
onthescreenin small type, against abackground of similar shade, for
avery short duration, with background sounds or images, and/or over
a moving background. The lease disclosures in respondent's print
lease advertisements, including but not necessarily limited to
Mitsubishi Exhibit C, are not clear and conspicuous because they
appear in small type.

13. Respondent's practices violate Section 184 of the Consumer
Leasing Act, 15 U.S.C. 1667c, as amended, and Section 213.5(c) of
Regulation M, 12 CFR 213.5(c), as amended.

CREDIT ADVERTISING

14. Respondent has disseminated or has caused to be
disseminated credit sd e advertisements (" credit advertisements') for
Mitsubishi vehicles, including but not necessarily limited to the
attached Mitsubishi Exhibits C, D, and E. Mitsubishi Exhibits D and
E are television credit advertisements (attached in video and
storyboard format). Mitsubishi Exhibit C, described above, isalso a
print credit advertisement. These advertisements contain the
following statements:

A. [Audio:] "Buy a new Galant ES with automatic transmission and air
conditioning for seven hundred fifty dollars down and one ninety-nine a month."
[Video:] "$199 a mo. $750 down/Auto. Transmission Air conditioning.

[The advertisement contains the following credit disclosure at the bottom of the
screen in light-colored fine print superimposed on a light-colored, moving
background with background sounds and images: "Example based on M SRP of
$18,300 and a selling price of $16,764 for a Galant ES (FOG A83). $750 down.
5.15% A PR Diamond Advantage Plan financing for 60 months: 59 months at $199
per month and a FINAL PAY MENT OF $7,320. Tax, title, license, registration,
regionally required equipment, dealer options, and charges extra. Under certain
conditions you may refinance the final payment or sell the vehicle to Mitsubishi
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Motors Credit of America, Inc. at end of term .. ." The fine print is displayed on
two screens, each containing a block of five lines, and each block appearing for
approximately three seconds.] (Mitsubishi Exhibit D).

B. [Audio:] "Now you can buy a ninety-four Eclipse for onefifty-nineamonth
with five hundred down."

[Video:] "BUY: $159 a month/$500 DOWN"

[The advertisement contains the following credit disclosure at the bottom of the
screenin whitefine print superimposed on amulti-colored, moving background and
accompanied by background sound: "Example based on MSRP of $12,519 and a
selling price of $11,827 for an Eclipse STD M/T (FOG A01). $500 down. 5.06%
APR Diamond Advantage Plan financing for 54 mos.: 53 months at $159/mo. and
aFINAL PAYMENT OF $4,757. Tax, title, lic., registration, regionally required
equipment, dealer options, and charges extra. Under certain conditions you may
refinance the final payment or sell the vehicle to Mitsubishi Motors Credit of
America, Inc. at end of term. . . ." The fine print is displayed on two screens, each
containing a block of fivelines, and each block appearing for approximately three
seconds.] (Mitsubishi Exhibit E).

C. [Along with the statements described in paragraph five, Exhibit C contains
the following credit disclosure at the bottom of the page in small print: " . .. For
example: 2.9% APR Diamond Retail Plan financing available for 24 months at
$801 per month for a Galant S with automatic transmission (FOG A88), with a
selling price of $18,043. $0 down. Tax, title, license, registration, regionally
required equipment, dealer options, and chargesextra. . . Example based on M SRP
of $18,043 and a selling price of $17,121 for a Galant S with automatic
transmission (FOG A88). $0 down. 5.53% A PR Diamond Advantage Planfinancing
for 42 months: 41 months at $249 per month and aFINAL PAYMENT OF $9,509.
Tax, title, license, registration, regionally required equipment, dealer options, and
chargesextra. Under certain conditions, you may refinance thefinal payment or sell
the vehicle to Mitsubishi Motors Credit of America, Inc. at end of term. . . ."]
(Mitsubishi Exhibit C).

FEDERAL TRADE COMMISSION ACT VIOLATIONS
COUNT IV: MISREPRESENTATION IN CREDIT ADVERTISING

15. Through the means described in paragraphsfive and fourteen,
respondent has represented, expressly or by implication, that
consumers can buy the advertised Mitsubishi vehicles a the terms
prominently stated in the advertisements, including but not
necessarily limited to the monthly payment amount and/or amount
stated as "down."

16. In truth and in fact, consumers cannot buy the advertised
Mitsubishi vehicles at the terms prominently stated in the
advertisements, including but not necessarily limited to the monthly
payment amount and/or amount stated as"down." Consumersared so
responsiblefor afinal balloon payment of severa thousand dollarsto
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purchase the advertised vehicles. Therefore, respondent's
representation as alleged in paragraph fifteen was, and is, false or
mid eading.

17. Respondent's practices constitute deceptive acts or practices
in or affecting commercein violation of Section 5(a) of the Federal
Trade Commission Act, 15 U.S.C. 45(a).

COUNT V:FAILURETO DISCLOSE ADEQUATELY IN
CREDIT ADVERTISING

18. In its credit advertisements, respondent has represented,
expressly or by implication, that consumers can buy the advertised
vehicles at the terms prominently dated in the advertisements,
including but not necessarily limited to the monthly payment amount
and/or amount stated as "down." These advertisements do not
adequately disclose additional terms pertaining to the credit offer,
including but not necessarily limited to a final baloon payment of
several thousand dollarsand theannual percentagerate. Theexistence
of these additional termswould be material to consumersin deciding
whether to buy a Mitsubishi vehicle The falure to disclose
adequately these additional terms, inlight of the representation made,
was, and is, a deceptive practice.

19. Respondent's practices constitute deceptive acts or practices
in or affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act, 15 U.S.C. 45(a).

COUNT VI: TRUTHIN LENDING ACT AND REGULATION ZVIOLATIONS

20. Respondent's credit advertisements, including but not
necessaily limited to Mitsubishi Exhibits C, D, and E, state a
monthly payment amount and/or an amount "down." The credit
disclosures in these advertisements contain the following terms
required by Regulation Z: theannual percentage rate and the terms of
repayment.

21. The credit disclosures in respondent's television credit
advertisements, including but not necessarily limited to Mitsubishi
Exhibits D and E, are not clear and conspi cuous because they appear
onthescreeninsmall type, against abackground of similar shade, for
a very short duration, with background sounds and images, and/or
over a moving background. The credit disclosures in respondent's
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print credit advertisements, including but not necessarily limited to
Mitsubishi Exhibit C, are not clear and conspicuous because they
appear in small print.

22. Respondent's practices violate Section 144 of the Truth in
Lending Act, 15 U.S.C. 1664, as amended, and Section 226.24(c) of
Regulation Z, 12 CFR 226.24(c), as amended.
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EXHIBIT A
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EXHIBIT A
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EXHIBIT A
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EXHIBIT B
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EXHIBIT B
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EXHIBIT B
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EXHIBIT C
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EXHIBIT D
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EXHIBIT D
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EXHIBIT E
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EXHIBIT E
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
the respondent with violation of the Federal Trade Commission Act;
and

The respondent, its attorneys, and counsd for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of dl thejurisdictional factsset forth
inthe aforesaid draft of complaint, astatement that the signing of said
agreement isfor settlement purposes only and does not constitute an
admission by the respondent that thelaw hasbeen violated asalleged
insuch complaint, or that the factsasdlegedin such complaint, other
than jurisdictional facts, are true and waiversand other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
hasviolated the said Act, and that acomplaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Mitsubishi Motor Sales of America, Inc, is a
Californiacorporation with itsprincipal office or place of businessat
6400 Katella Avenue, Cypress, California.

2. The Federal Trade Commission hasjurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
isin the public interest.
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ORDER

DEFINITIONS

1. "Clearly and conspicuously" as used herein shall mean: 1)
video or written disclosures must be made in a manner that is
readable and understandabl e to a reasonable consumer and 2) audio
or oral disclosures must be made in a manner that is audible and
understandabl e to a reasonable consumer.

2. "Total amount due at lease inception” as used herein shall
mean the total amount of any initial payments required to be paid by
the lessee on or before consummation of the lease or delivery of the
vehicle, whichever is later, excluding dealer and g