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or other payments of duties, waiving
any claim to payment or refund under
other provisions of law, to the extent
that the voluntary tenders or other
payment of duties under this paragraph
are included in the drawback claim for
which drawback on the voluntary
tenders or other payment of duties is
requested under this paragraph.

(d) Claims based on liquidated duties.
Drawback shall be based on the final
liquidated duties paid that have been
made final by operation of law (except
in the case of the written request for
payment of drawback on the basis of
estimated duties, voluntary tender of
duties, and other payments of duty,
and waiver, provided for in paragraphs
(b) and (c) of this section).

(e) Liquidation procedure. When the
drawback claim has been completed by
the filing of the entry and other re-
quired documents, and exportation (or
destruction) of the articles has been es-
tablished, the drawback office shall de-
termine drawback due on the basis of
the complete drawback claim, the ap-
plicable general manufacturing draw-
back ruling or specific manufacturing
drawback ruling, and any other rel-
evant evidence or information.

(f) Relative value; multiple products—
(1) Distribution. Where two or more
products result from the manufacture
or production of merchandise, draw-
back shall be distributed to the several
products in accordance with their rel-
ative value at the time of separation.

(2) Value. The value to be used in
computing the distribution of draw-
back where two or more products re-
sult from the manufacture or produc-
tion of merchandise under drawback
conditions shall be the market value
(see §191.2(u) of this part), unless an-
other value is approved by Customs.

(g) Payment. The drawback office
shall authorize the amount of the re-
fund due as drawback to the claimant.

[T.D. 98-16, 63 FR 11006, Mar. 5, 1998; 63 FR
15289, Mar. 31, 1998]

§191.82
back.

Unless otherwise provided in this
part (see §§191.42(b), 191.162, 191.175(a),
191.186), the exporter (or destroyer)
shall be entitled to claim drawback,
unless the exporter (or destroyer), by

Person entitled to claim draw-
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means of a certification, waives the
right to claim drawback and assigns
such right to the manufacturer, pro-
ducer, importer, or intermediate party
(in the case of drawback under 19
U.S.C. 1313(j)(1) and (2), see §191.33(a)
and (b)). Such certification shall also
affirm that the exporter (or destroyer)
has not and will not assign the right to
claim drawback on the particular ex-
portation or destruction to any other
party. The certification provided for in
this section may be a blanket certifi-
cation for a stated period.

§191.83 Person entitled to receive pay-
ment.

Drawback is paid to the claimant
(see §191.82).

§191.84 Protests.

Procedures to protest the denial, in
whole or in part, of a drawback entry
shall be in accordance with part 174 of
this chapter (19 CFR part 174).

Subpart I—Waiver of Prior Notice
of Intent To Export; Acceler-
ated Payment of Drawback

§191.91 Waiver of prior notice of in-
tent to export.

(a) General—(1) Scope. The require-
ment in §191.35 of this part for prior
notice of intent to export merchandise
which may be the subject of an unused
merchandise drawback claim under
§313(j) of the Act, as amended (19
U.S.C. 1313(j)), may be waived under
the provisions of this section.

(2) Effective date for claimants with ex-
isting approval. For claimants approved
for waiver of prior notice as of April 6,
1998, such approval of waiver of prior
notice shall remain in effect, under the
Customs Regulations in effect as of the
time of the approval of waiver of prior
notice, for a period of 1 year after April
6, 1998. The previously approved waiver
of prior notice shall terminate at the
end of such 1l-year period unless the
claimant applies for waiver of prior no-
tice under this section. If a claimant
approved for waiver of prior notice as
of April 6, 1998 applies for waiver of
prior notice under this section within
such 1-year period, the claimant may
continue to operate under its existing
waiver of prior notice until Customs
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approves or denies the application for
waiver of prior notice under this sec-
tion, subject to the provisions in this
section (see, in particular, paragraphs
(d) and (e) of this section).

(3) Limited successorship for waiver of
prior notice. When a claimant (prede-
cessor) is approved for waiver of prior
notice under this section and all of the
rights, privileges, immunities, powers,
duties and liabilities of the claimant
are transferred by written agreement,
merger, or corporate resolution to a
successor, such approval of waiver of
prior notice shall remain in effect for a
period of 1 year after such transfer.
The approval of waiver of prior notice
shall terminate at the end of such 1-
year period unless the successor applies
for waiver of prior notice under this
section. If such successor applies for
waiver of prior notice under this sec-
tion within such 1-year period, the suc-
cessor may continue to operate under
the predecessor’s waiver of prior notice
until Customs approves or denies the
successor’s application for waiver of
prior notice under this section, subject
to the provisions in this section (see, in
particular, paragraphs (d) and (e) of
this section).

(b) Application—(1) Who may apply. A
claimant for unused merchandise draw-
back under 19 U.S.C. 1313(j) may apply
for a waiver of prior notice of intent to
export merchandise under this section.

(2) Contents of application. An appli-
cant for a waiver of prior notice under
this section must file a written appli-
cation with the drawback office where
the claims will be filed. Such applica-
tion shall include the following:

(i) Required information:

(A) Name, address, and Internal Rev-
enue Service (IRS) number (with suf-
fix) of applicant;

(B) Name, address, and Internal Rev-
enue Service (IRS) number (with suf-
fix) of current exporter(s) (if more than
3 exporters, such information is re-
quired only for the 3 most frequently
used exporters), if applicant is not the
exporter;

(C) Export period covered by this ap-
plication;

(D) Commodity/product lines of im-
ported and exported merchandise cov-
ered by this application;
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(B) Origin of merchandise covered by
this application;

(F) Estimated number of export
transactions during the next calendar
year covered by this application;

(&) Port(s) of exportation to be used
during the next calendar year covered
by this application;

(H) Estimated dollar value of poten-
tial drawback during the next calendar
year covered by this application; and

(I) The relationship between the par-
ties involved in the import and export
transactions;

(ii) A written declaration whether or
not the applicant has previously been
denied a waiver request, or had an ap-
proval of a waiver revoked, by any
other drawback office, and whether the
applicant has previously requested a 1-
time waiver of prior notice under
§191.36, and whether such request was
approved or denied; and

(iii) A certification that the fol-
lowing documentary evidence will be
made available for Customs review
upon request:

(A) For the purpose of establishing
that the imported merchandise was not
used in the United States (for purposes
of drawback under 19 U.S.C. 1313(j)(1))
or that the exported merchandise was
not used in the United States and was
commercially interchangeable with the
imported merchandise (for purposes of
drawback under 19 U.S.C. 1313(j)(2)),
and, as applicable:

(I) Business records prepared in the
ordinary course of business;

(2) Laboratory records prepared in
the ordinary course of business; and/or

(3) Inventory records prepared in the
ordinary course of business tracing all
relevant movements and storage of the
imported merchandise, substituted
merchandise, and/or exported merchan-
dise; and

(B) Any other evidence establishing
compliance with other applicable draw-
back requirements, upon Customs re-
quest under paragraph (b)(2)(iii) of this
section.

(3) Samples of records to accompany ap-
plication. To expedite the processing of
applications under this section, the ap-
plication should contain at least one
sample of each of the records to be used
to establish compliance with the appli-
cable requirements (that is, sample of
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import document (for example, Cus-
toms Form 7501), sample of export doc-
ument (for example, bill of lading), and
samples of business, laboratory, and in-
ventory records certified, under para-
graph (b)(2)(iii)(A)(I) through (3) of this
section, to be available to Customs
upon request).

(c) Action on application—(1) Customs
review. The drawback office shall re-
view and verify the information sub-
mitted on and with the application.
Customs will notify the applicant in
writing within 90 days of receipt of the
application of its decision to approve
or deny the application, or of Customs
inability to approve, deny, or act on
the application and the reason there-
for. In order for Customs to evaluate
the application, Customs may request
any of the information listed in para-
graph (b)(2)(iii)(A)(I) through (3) of this
section. Based on the information sub-
mitted on and with the application and
any information so requested, and
based on the applicant’s record of
transactions with Customs, the draw-
back office will approve or deny the ap-
plication. The criteria to be considered
in reviewing the applicant’s record
with Customs include, but are not lim-
ited to (as applicable):

(i) The presence or absence of unre-
solved Customs charges (duties, taxes,
or other debts owed Customs);

(ii) The accuracy of the claimant’s
past drawback claims;

(iii) Whether waiver of prior notice
was previously revoked or suspended;
and

(iv) The presence or absence of any
failure to present merchandise to Cus-
toms for examination after Customs
had timely notified the party filing a
Notice of Intent to Export, Destroy, or
Return Merchandise for Purposes of
Drawback of Customs intent to exam-
ine the merchandise (see §191.35 of this
part).

(2) Approval. The approval of an ap-
plication for waiver of prior notice of
intent to export, under this section,
shall operate prospectively, applying
only to those export shipments occur-
ring after the date of the waiver. It
shall be subject to a stay, as provided
in paragraph (d) of this section.

(38) Denial. If an application for waiv-
er of prior notice of intent to export,
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under this section, is denied, the appli-
cant shall be given written notice,
specifying the grounds therefor, to-
gether with what corrective action
may be taken, and informing the appli-
cant that the denial may be appealed
in the manner prescribed in paragraph
(g) of this section. The applicant may
not reapply for a waiver until the rea-
son for the denial is resolved.

(d) Stay. An approval of waiver of
prior notice may be stayed, for a speci-
fied reasonable period, should Customs
desire for any reason to examine the
merchandise being exported with draw-
back prior to its exportation for pur-
poses of verification. Customs shall
provide written notice, by registered or
certified mail, of such a stay to the
person for whom waiver of prior notice
was approved. Customs shall specify
the reason(s) for the stay in such writ-
ten notice. The stay shall take effect 2
working days after the date the person
signs the return post office receipt for
the registered or certified mail. The
stay shall remain in effect for the pe-
riod specified in the written notice, or
until such earlier date as Customs no-
tifies the person for whom waiver of
prior notice was approved in writing
that the reason for the stay has been
satisfied. After the stay is lifted, oper-
ation under the waiver of prior notice
procedure may resume for exports on
or after the date the stay is lifted.

(e) Proposed revocation. Customs may
propose to revoke the approval of an
application for waiver of prior notice of
intent to export, under this section, for
good cause (noncompliance with the
drawback law and/or regulations). Cus-
toms shall give written notice of the
proposed revocation of a waiver of
prior notice of intent to export. The
notice shall specify the reasons for
Customs proposed action and provide
information regarding the procedures
for challenging Customs proposed rev-
ocation action as prescribed in para-
graph (g) of this section. The written
notice of proposed revocation may be
included with a notice of stay of ap-
proval of waiver of prior notice as pro-
vided under paragraph (d) of this sec-
tion. The revocation of the approval of
waiver of prior notice shall take effect
30 days after the date of the proposed
revocation if not timely challenged
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under paragraph (g) of this section. If
timely challenged, the revocation will
take effect after completion of the
challenge procedures in paragraph (g)
of this section unless the challenge is
successful.

(f) Action by drawback office control-
ling. Action by the appropriate draw-
back office to approve, deny, stay, or
revoke waiver of prior notice of intent
to export, unless reversed by Customs
Headquarters, will govern the appli-
cant’s eligibility for this procedure in
all Customs drawback offices. If the ap-
plication for waiver of prior notice of
intent to export is approved, the claim-
ant shall refer to such approval in the
first drawback claim filed after such
approval in the drawback office ap-
proving waiver of prior notice and shall
submit a copy of the approval letter
with the first drawback claim filed in
any drawback office other than the ap-
proving office, when the export upon
which the claim is based was without
prior notice, under this section.

(g) Appeal of denial or challenge to pro-
posed revocation. An appeal of a denial
of an application under this section, or
challenge to the proposed revocation of
an approved application under this sec-
tion, may be made by letter to the
drawback office issuing the denial or
proposed revocation and must be filed
within 30 days of the date of denial or
proposed revocation. A denial of an ap-
peal or challenge made to the draw-
back office may itself be appealed to
Customs Headquarters, Office of Field
Operations, Office of Trade Operations,
and must be filed within 30 days of the
denial date of the initial appeal or
challenge. The 30-day period for appeal
or challenge to the drawback office or
to Customs Headquarters may be ex-
tended for good cause, upon written re-
quest by the applicant or holder for
such extension filed with the appro-
priate office within the 30-day period.

§191.92 Accelerated payment.

(a) General—(1) Scope. Accelerated
payment of drawback is available
under this section on drawback claims
under this part, unless specifically ex-
cepted from such accelerated payment.
Accelerated payment of drawback con-
sists of the payment of estimated draw-
back before liquidation of the draw-
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back entry. Accelerated payment of
drawback is only available when Cus-
toms review of the request for acceler-
ated payment of drawback does not
find omissions from, or inconsistencies
with the requirements of the drawback
law and part 191 (see, especially, sub-
part E of this part). Accelerated pay-
ment of a drawback claim does not
constitute liquidation of the drawback
entry.

(2) Effective date for claimants with ex-
isting approval. For claimants approved
for accelerated payment of drawback
as of April 6, 1998, such approval of ac-
celerated payment shall remain in ef-
fect, under the Customs Regulations in
effect as of the time of the approval of
accelerated payment, for a period of 1
yvear after April 6, 1998. The previously
approved accelerated payment of draw-
back shall terminate at the end of such
1-year period unless the claimant ap-
plies for accelerated payment under
this section. If a claimant approved for
accelerated payment of drawback as of
April 6, 1998 applies for accelerated
payment under this section within
such 1-year period, the claimant may
continue to operate under its existing
approval of accelerated payment until
Customs approves or denies the appli-
cation for accelerated payment under
this section, subject to the provisions
in this section (see, in particular, para-
graph (f) of this section).

(3) Limited successorship for approval of
accelerated payment. When a claimant
(predecessor) is approved for acceler-
ated payment of drawback under this
section and all of the rights, privileges,
immunities, powers, duties and liabil-
ities of the claimant are transferred by
written agreement, merger, or cor-
porate resolution to a successor, such
approval of accelerated payment shall
remain in effect for a period of 1 year
after such transfer. The approval of ac-
celerated payment of drawback shall
terminate at the end of such 1-year pe-
riod unless the successor applies for ac-
celerated payment of drawback under
this section. If such successor applies
for accelerated payment of drawback
under this section within such 1-year
period, the successor may continue to
operate under the predecessor’s ap-
proval of accelerated payment until
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