§171.52

method of drug packaging, drug ‘‘cut-
ting”’ agents and other equipment, that
indicates an intent to process, package
or distribute a controlled substance;

(B) Information from reliable sources
indicating possession of a controlled
substance with intent to distribute;

(C) The arrest and/or conviction
record of the person or persons in ac-
tual or constructive possession of the
controlled substance for offenses under
Federal, State or local law that indi-
cates an intent to distribute a con-
trolled substance;

(D) The controlled substance is re-
lated to large amounts of cash or any
amount of prerecorded government
funds;

(E) The controlled substance is pos-
sessed under circumstances that indi-
cate such a controlled substance is a
sample intended for distribution in an-
ticipation of a transaction involving
large quantities, or is part of a larger
delivery; or

(F) Statements by the possessor, or
otherwise attributable to the pos-
sessor, including statements of con-
spirators, that indicate possession with
intent to distribute.

(T) Property. ‘“‘Property’ means prop-
erty subject to forfeiture under 19
U.S.C. 1595a.

(8) Seicing agency. ‘‘Seizing agency”’
means the Federal agency which has
seized the property or adopted the sei-
zure of another agency, and has the re-
sponsibility for administratively for-
feiting the property.

(9) Sworn to. ““Sworn to”’ refers to the
oath as provided by 28 U.S.C. 1746 or as
notarized in accordance with state law.

[T.D. 89-86, 54 FR 37602, Sept. 11, 1989; 54 FR
41364, Oct. 6, 1989, as amended by T.D. 00-88,
656 FR 78093, Dec. 14, 2000; CBP Dec. 04-28, 69
FR 52600, Aug. 27, 2004]

§171.52 Petition for expedited proce-
dures in an administrative for-
feiture proceeding.

(a) Procedures for violations involving
possession of controlled substance in per-
sonal use quantities. The usual proce-
dures for petitions for relief when prop-
erty is seized are set forth in subpart B
of this part. However, where property
is seized for administrative forfeiture
pursuant to 19 U.S.C. 1595a due to vio-
lations involving controlled substances
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in personal use quantities, a petition
may be filed pursuant to paragraphs (c)
and (d) of this section to seek expedited
procedures for release of the property.
A petition filed pursuant to this sub-
part shall also serve as a petition for
relief filed under subpart B of this part.
The petition may be filed by an owner
or interested party.

(b) Commercial fishing industry vessels.
Where a commercial fishing industry
vessel proceeding to or from a fishing
area or intermediate port of call or ac-
tually engaged in fishing operations is
subject to seizure for administrative
forfeiture for a violation of law involv-
ing controlled substances in personal
use quantities, a summons to appear
shall be issued in lieu of a physical sei-
zure. The vessel shall report to the port
designated in the summons no later
than the date specified in the sum-
mons. When a commercial fishing in-
dustry vessel reports, the appropriate
Customs officer shall, depending on the
facts and circumstances, either issue
another summons to appear at a time
deemed appropriate, execute a con-
structive seizure agreement pursuant
to 19 U.S.C. 1605, or take physical cus-
tody of the vessel. When a summons to
appear has been issued, the seizing
agency may be authorized to institute
administrative forfeiture as if the ves-
sel had been physically seized. When a
summons to appear has been issued,
the owner or interested party may file
a petition for expedited procedures pur-
suant to subsection (a); the provisions
of subsection (a) and other provisions
in this subpart relating to a petition
for expedited release shall apply as if
the vessel had been physically seized.

(c) Elements to be established in peti-
tion. (1) The petition for expedited pro-
cedures shall establish that:

(i) The petitioner has a valid, good
faith interest in the seized property as
owner or otherwise;

(ii) The petitioner reasonably at-
tempted to ascertain the use of the
property in a normal and customary
manner; and

(iii) The petitioner did not know or
consent to the illegal use of the prop-
erty or, in the event that the peti-
tioner knew or should have known of
the illegal use, the petitioner did what
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reasonably could be expected to pre-
vent the violation.

(2) In addition, the petitioner may
submit evidence to establish that he
has statutory rights or defenses such
that he would prevail in a judicial pro-
ceeding on the issue of forfeiture.

(d) Manner of filing. A petition for ex-
pedited procedures must be filed in a
timely manner to be considered by Cus-
toms. To be filed in a timely manner,
the petition must be received by Cus-
toms within 20 days from the date the
notice of seizure was mailed, or in the
case of a commercial fishing industry
vessel for which a summons to appear
is issued, 20 days from the original date
when the vessel is required to report.
The petition must be sworn to by the
petitioner and signed by the petitioner
or his attorney at law. If the petitioner
is a corporation, the petition may be
sworn to by an officer or responsible
supervisory employee thereof and
signed by that individual or an attor-
ney at law representing the corpora-
tion. Both the envelope and the request
must be clearly marked ‘“‘PETITION
FOR EXPEDITED PROCEDURES.”
The petition shall be addressed to the
U.S. Customs Service and filed in trip-
licate with the Fines, Penalties, and
Forfeitures Officer for the port where
the property was seized, or for commer-
cial fishing industry vessels, with the
Fines, Penalties, and Forfeitures Offi-
cer for the port to which the vessel was
required to report.

(e) Contents of petition. The petition
shall include the following:

(1) A complete description of the
property, including identification num-
bers, if any, and the date and place of
the violation and seizure;

(2) A description of the petitioner’s
interest in the property, supported by
the documentation, bills of sale, con-
tracts, mortgages, or other satisfac-
tory documentary evidence; and

(3) A statement of the facts and cir-
cumstances relied upon by the peti-
tioner to justify expedited return of
the seized property, supported by satis-
factory evidence.

[T.D. 89-86, 54 FR 37602, Sept. 11, 1989; 54 FR
41364, Oct. 6, 1989, as amended by T.D. 99-27,
64 FR 13676, Mar. 22, 1999; T.D. 00-88, 66 FR
78093, Dec. 14, 2000; CBP Dec. 04-28, 69 FR
52600, Aug. 27, 2004]

§171.54

§171.53 Ruling on petition for expe-
dited procedures.

(a) Final administrative determination.
Upon receipt of a petition filed pursu-
ant to §171.52, Customs shall determine
first whether a final administrative de-
termination of the case can be made
within 21 days of the seizure. If such a
final administrative determination is
made within 21 days, no further action
need be taken under this subpart.

(b) Determination within 20 days. If no
such final administrative determina-
tion is made within 21 days of the sei-
zure, Customs shall within 20 days
after the receipt of the petition make a
determination as follows:

(1) If Customs determines that the
factors listed in §171.52(c) have been es-
tablished, it shall terminate the ad-
ministrative proceedings and release
the property from seizure, or in the
case of a commercial fishing industry
vessel for which a summons has been
issued, but not yet answered, dismiss
the summons. The property shall not
be returned if it is evidence of a viola-
tion of law.

(2) If Customs determines that the
factors listed in §171.52(c) have not
been established, it shall proceed with
the administrative forfeiture.

[T.D. 89-86, 54 FR 37602, Sept. 11, 1989]

§171.54 Substitute res in an adminis-
trative forfeiture action.

(a) Substitute res. Where property is
seized for administrative forfeiture for
a violation involving controlled sub-
stances in personal use quantities, the
owner or interested party may offer to
post an amount equal to the appraised
value of the property (the res) to ob-
tain release of the property. The offer,
which may be tendered at any time
subsequent to seizure and up until the
completion of administrative forfeiture
proceedings, must be in the form of
cash, irrevocable letter of credit, cer-
tified funds such as a certified check,
traveler’s check(s), or money order
made payable to U.S. Customs. Unless
the property is evidence of a violation
of law or has other characteristics that
particularly suit it for use in illegal ac-
tivities, it will be released to the owner
or interested party subsequent to ten-
der of the substitute res.
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