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commencing the compliance assess-
ment or other audit, of his right to an
entry conference at which time the ob-
jectives and records requirements of
the compliance assessment or other
audit will be explained and the esti-
mated termination date will be set;

(3) Provide a further estimate of any
additional time for the compliance as-
sessment or other audit if, in the
course of the compliance assessment or
other audit, it becomes apparent that
additional time will be required;

(4) Schedule a closing conference
upon completion of the compliance as-
sessment or other audit on-site work to
explain the preliminary results of the
compliance assessment or other audit;

(5) Complete a formal written com-
pliance assessment or other audit re-
port within 90 calendar days following
the closing conference referred to in
paragraph (a)(4) of this section, unless
the Director, Regulatory Audit Divi-
sion, at Customs Headquarters provides
written notice to the person who was
the subject of the compliance assess-
ment or other audit of the reason for
any delay and the anticipated comple-
tion date; and

(6) After application of any exemp-
tion contained in 5 U.S.C. 5562, send a
copy of the formal written compliance
assessment or other audit report to the
person who was the subject of the com-
pliance assessment or other audit with-
in 30 calendar days following comple-
tion of the report.

(b) Petition procedures for failure to
conduct closing conference. Except as
otherwise provided in paragraph (c) of
this section, if the estimated or actual
termination date for a compliance as-
sessment or other audit passes without
a Customs auditor providing a closing
conference to explain the results of the
compliance assessment or other audit,
the person who was the subject of the
compliance assessment or other audit
may petition in writing for such a con-
ference to the Director, Regulatory
Audit Division, U.S. Customs Service,
Washington, DC 20229. Upon receipt of
such a request, the Director shall pro-
vide for such a conference to be held
within 15 calendar days after the date
of receipt.

(c) Ezxception to procedures. Para-
graphs (a)(5), (a)(6) and (b) of this sec-
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tion shall not apply after Customs
commences a formal investigation with
respect to the issue involved.

§163.12 Recordkeeping
Program.

Compliance

(a) General. The Recordkeeping Com-
pliance Program is a voluntary Cus-
toms program under which certified
recordkeepers may be eligible for alter-
natives to penalties (see paragraph (d)
of this section) that might be assessed
under §163.6 for failure to produce a de-
manded entry record. However, even
where a certified recordkeeper is eligi-
ble for an alternative to a penalty, par-
ticipation in the Recordkeeping Com-
pliance Program has no limiting effect
on the authority of Customs to use a
summons, court order or other legal
process to compel the production of
records by that certified recordkeeper.

(b) Certification procedures—(1) Who
may apply. Any person described in
§163.2(a) who is required to maintain
and produce entry records under this
part may apply to participate in the
Recordkeeping Compliance Program.

(2) Where to apply. An application for
certification to participate in the Rec-
ordkeeping Compliance Program shall
be submitted to the Director, Regu-
latory Audit Division, U.S. Customs
Service, 909 S.E. First Avenue, Miami,
Florida 33131. The application shall be
submitted in accordance with the
guidelines contained in the Customs
Recordkeeping Compliance Handbook
which may be obtained by downloading
it from the Customs Electronic Bul-
letin Board (703-921-6155) or by writing
to the Recordkeeping Compliance Pro-
gram, Regulatory Audit Division, Of-
fice of Strategic Trade, U.S. Customs
Service, 909 S.E. First Avenue, Suite
710, Miami, Florida 33131.

(38) Certification requirements. A rec-
ordkeeper may be certified as a partici-
pant in the Recordkeeping Compliance
Program after meeting the general rec-
ordkeeping requirements established
under this section or after negotiating
an alternative program suited to the
needs of the recordkeeper and Customs.
To be certified, a recordkeeper must be
in compliance with Customs laws and
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regulations. Customs will take into ac-
count the size and nature of the im-
porting business and the volume of im-
ports and Customs workload con-
straints prior to granting certification.
In order to be certified, a recordkeeper
must meet the applicable requirements
set forth in the Customs Record-
keeping Compliance Handbook and
must be able to demonstrate that it:

(i) Understands the legal require-
ments for recordkeeping, including the
nature of the records required to be
maintained and produced and the time
periods relating thereto;

(ii) Has in place procedures to ex-
plain the recordkeeping requirements
to those employees who are involved in
the preparation, maintenance and pro-
duction of required records;

(iii) Has in place procedures regard-
ing the preparation and maintenance of
required records, and the production of
such records to Customs;

(iv) Has designated a dependable indi-
vidual or individuals to be responsible
for recordkeeping compliance under
the program and whose duties include
maintaining familiarity with the rec-
ordkeeping requirements of Customs;

(v) Has a record maintenance proce-
dure acceptable to Customs for original
records or has an alternative records
maintenance procedure adopted in ac-
cordance with §163.5(b); and

(vi) Has procedures for notifying Cus-
toms of any occurrence of a variance
from, or violation of, the requirements
of the Recordkeeping Compliance Pro-
gram or negotiated alternative pro-
gram, as well as procedures for taking
corrective action when notified by Cus-
toms of violations or problems regard-
ing such program. For purposes of this
paragraph, the term ‘‘variance’” means
a deviation from the Recordkeeping
Compliance Program that does not in-
volve a failure to maintain or produce
records or a failure to meet the re-
quirements set forth in this section.
For purposes of this paragraph, the
term ‘‘violation’” means a deviation
from the Recordkeeping Compliance
Program that involves a failure to
maintain or produce records or a fail-
ure to meet the requirements set forth
in this section.

(c) Application review and approval
and certification process—(1) Review of
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applications. The Miami regulatory
audit field office will process the appli-
cation and will coordinate and consult,
as may be necessary, with the appro-
priate Customs Headquarters and field
officials. The Miami regulatory audit
field office will review and verify the
information contained in the applica-
tion and may initiate an on-site
verification prior to approval and cer-
tification. If an on-site visit is war-
ranted, the Miami regulatory audit
field office shall inform the applicant.
If additional information is necessary
to process the application, the appli-
cant shall be notified. Customs re-
quests for information not submitted
with the application or for additional
explanation of details will cause a
delay in the application approval and
certification of applicants and may re-
sult in the suspension of the applica-
tion approval and certification process
until the requested information is re-
ceived by Customs.

(2) Approval and certification. If, upon
review, Customs determines that the
application should be approved and
that certification should be granted,
the Director of the Miami regulatory
audit field office shall issue the certifi-
cation with all the applicable condi-
tions stated therein.

(d) Alternatives to penalties—(1) Gen-
eral. If a certified participant in the
Recordkeeping Compliance Program
does not produce a demanded entry
record for a specific release or provide
the information contained in the de-
manded entry record by acceptable al-
ternate means, Customs shall, in lieu
of a monetary penalty provided for in
§163.6(b), issue a written notice of vio-
lation to the person as described in
paragraph (d)(2) of this section, pro-
vided that the certified participant is
generally in compliance with the pro-
cedures and requirements of the pro-
gram and provided that the violation
was not a willful violation and was not
a repeat violation. A willful failure to
produce demanded entry records or re-
peated failures to produce demanded
entry records may result in the
issuance of penalties under §163.6(b)
and removal of certification under the
program (see §163.13) until corrective
action satisfactory to Customs is
taken.
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(2) Contents of notice. A notice of vio-
lation issued to a participant in the
Recordkeeping Compliance Program
for failure to produce a demanded
entry record or information contained
therein shall:

(i) State that the recordkeeper has
violated the recordkeeping require-
ments;

(ii) Identify the record or informa-
tion which was demanded and not pro-
duced;

(iii) Warn the recordkeeper that fu-
ture failures to produce demanded
entry records or information contained
therein may result in the imposition of
monetary penalties and could result in
the removal of the recordkeeper from
the Recordkeeping Compliance Pro-
gram.

(3) Response to motice. Within a rea-
sonable time after receiving written
notice under paragraph (d)(1) of this
section, the recordkeeper shall notify
Customs of the steps it has taken to
prevent a recurrence of the violation.

§163.13 Denial and removal of pro-
gram certification; appeal proce-
dures.

(a) General. Customs may take, and
applicants and participants may appeal
and obtain administrative review of,
the following decisions regarding the
Recordkeeping Compliance Program
provided for in §163.12:

(1) Denial of certification for pro-
gram participation in accordance with
paragraph (b) of this section; and

(2) Removal of certification for pro-
gram participation in accordance with
paragraph (c) of this section.

(b) Denial of certification for program
participation—(1) Grounds for denial.
Customs may deny an application for
certification for participation in the
Recordkeeping Compliance Program
for any of the following reasons:

(i) The applicant fails to meet the re-
quirements set forth in §163.12(b)(3);

(ii) A circumstance involving the ap-
plicant arises that would justify initi-
ation of a certification removal action
under paragraph (c) of this section; or

(iii) In the judgment of Customs, the
applicant appears not to be in compli-
ance with Customs laws and regula-
tions.
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(2) Denial procedure. If the Director of
the Miami regulatory audit field office
determines that an application sub-
mitted under §163.12 should not be ap-
proved and that certification for par-
ticipation in the Recordkeeping Com-
pliance Program should not be granted,
the Director shall issue a written no-
tice of denial to the applicant. The no-
tice of denial shall set forth the rea-
sons for the denial and shall advise the
applicant of its right to file an appeal
of the denial in accordance with para-
graph (d) of this section.

(c) Certification removal—(1) Grounds
for removal. The certification for par-
ticipation in the Recordkeeping Com-
pliance Program by a certified record-
keeper may be removed when any of
the following conditions are discov-
ered:

(i) The certification privilege was ob-
tained through fraud or mistake of
fact;

(ii) The program participant no
longer has a valid bond;

(iii) The program participant fails on
a recurring basis to provide entry
records when demanded by Customs;

(iv) The program participant will-
fully refuses to produce a demanded or
requested record;

(v) The program participant is no
longer in compliance with the Customs
laws and regulations, including the re-
quirements set forth in §163.12(b)(3); or

(vi) The program participant is con-
victed of any felony or has committed
acts which would constitute a mis-
demeanor or felony involving theft,
smuggling, or any theft-connected
crime.

(2) Removal procedure. If Customs de-
termines that the certification of a
program participant should be re-
moved, the Director of the Miami regu-
latory audit field office shall serve the
program participant with written no-
tice of the removal. Such notice shall
inform the program participant of the
grounds for the removal and shall ad-
vise the program participant of its
right to file an appeal of the removal in
accordance with paragraph (d) of this
section.

(3) Effect of removal. The removal of
certification shall be effective imme-
diately in cases of willfulness on the
part of the program participant or
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