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At the time of the manufacturer’s sales of
the refrigerators, it was his intention, in ac-
cordance with the terms of a cooperative ad-
vertising plan to which the manufacturer
and the distributor were parties, to make re-
payment to the distributor of the local ad-
vertising charge. Pursuant to the plan, the
repayment would be made to the extent of
expenditures by the distributor for radio, tel-
evision, or newspaper advertising, initiated
or obtained by him, specifically naming re-
frigerators or other articles taxable at the
same rate under section 4111 which were
manufactured by the manufacturer, and giv-
ing the location of various retail stores with-
in the distributor’s territory where such ar-
ticles may be purchased. In this example,
only $500 of the manufacturer’s charge of
$1,000 for local advertising may be excluded
in determining the taxable price of the re-
frigerators for purposes of reporting and pay-
ing the tax imposed by section 4111. The re-
maining $500 may not be excluded in com-
puting the taxable price of the refrigerators
since this is the amount by which the $1,000
local advertising charge exceeds 5 percent of
$10,000. Thus, the taxable price of the refrig-
erators in this example is $10,500.

Example (4). Assume the same facts as
those stated in Example (1), except that, pur-
suant to the agreement between the manu-
facturer and the distributor, the manufac-
turer is to contract for the placement of the
local advertising. Payment of the $500 local
advertising charge is to be made by the man-
ufacturer to the person with whom the ad-
vertising is placed in satisfaction of the
manufacturer’s contractual liability to such
person. Under these circumstances, the man-
ufacturer’s payment of the $500 charge to the
person with whom the advertising is placed
does not constitute a refund to the purchaser
in reimbursement of costs incurred for local
advertising.

[T.D. 6635, 28 FR 1201, Feb. 7, 1963, as amend-
ed by T.D. 6686, 28 FR 11410, Oct. 24, 1963. Re-
designated and amended by T.D. 7536, 43 FR
13520, Mar. 31, 1978]

§48.4216(e)-2 Limitation on aggregate
of exclusions and price readjust-
ments.

(a) In general. The sum of the amount
excluded from taxable price in respect
of charges for local advertising, as pro-
vided in section 4216(e)(1) and
§48.4216(e)-1, plus the amount of the re-
adjustments for which credits or re-
funds may be claimed in respect of
local advertising, as provided in sec-
tion 6416(b)(1) and paragraph (c) of
§48.6416(b)-1, is subject to an over-all 5
percent limitation. This limitation ap-
plies to each manufacturer, as of the
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close of each calendar quarter, in re-
spect of all articles taxable under the
same section of Chapter 32 which were
sold by such manufacturer in such
quarter (and the preceding quarter of
quarters, if any, in the calendar year).
For example, a manufacturer selling
articles taxable under section 4061 (re-
lating to automobiles, trucks, buses,
etc.), and also selling articles taxable
under section 4111 (relating to refrig-
erators, quick-freeze units, etc.), who
makes separate charges for local adver-
tising in connection with his sales, or
who makes reimbursement of local ad-
vertising expenses to his vendees out of
moneys previously included in taxable
price, in respect of any one or more ar-
ticles in each of the two groups must
apply the limitation separately in rela-
tion to the articles taxable under sec-
tion 4061 and in relation to the articles
taxable under section 4111. However, in
such case, no breakdown of the sepa-
rate articles taxable under section 4061,
or of the separate articles taxable
under section 4111, is required.

(b) Computation of over-all 5 percent
limitation—(1) In general. The limitation
prescribed by section 4216(e)(2) (the
“‘over-all 5 percent limitation” referred
to in paragraph (a) of this section) as
to the total of the exclusions from
price and readjustments of price which
may be claimed for local advertising in
respect of all articles taxable under the
same section of Chapter 32 of the Code
shall be computed as of the close of
each calendar quarter of the calendar
year. The over-all 5 percent limitation
is b percent of the difference between
(i) the amount which would constitute
the total taxable price (computed at
the time of sale) of all articles taxable
under the same section of Chapter 32 of
the Code sold by the manufacturer dur-
ing the elapsed calendar quarters of the
calendar year, if no part of any charge
for local advertising were excludable in
computing taxable price, and (ii) the
total of all amounts billed as separate
charges for local advertising of such ar-
ticles (whatever the amount of any sin-
gle charge of the total of all charges).
In making the computations under sub-
divisions (i) and (ii) of this subpara-
graph, credits or refunds under section
6416(b) of tax paid on the sale of any
such articles are to be disregarded and
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articles sold tax-free by the manufac-
turer are to be excluded. The amount
by which the over-all 5 percent limita-
tion computed as of the close of a par-
ticular calendar quarter in respect of
articles taxable under the same section
of the Code exceeds the sum of the
charges for local advertising excluded
in computing the taxable price and the
amount of reimbursements for local
advertising of such articles made dur-
ing the elapsed calendar quarters of the
calendar year, in respect of which cred-
it or refund has been claimed, rep-
resents the unused portion of the over-
all 5 percent limitation. Such unused
portion is the maximum amount of re-
imbursements for local advertising in
respect of which credit or refund may
be claimed at the close of the par-
ticular calendar quarter, subject to the
applicable conditions and limitations
governing the right to claim a credit or
refund in respect of local advertising
(see §48.6416(b)-1). The unused portion
of the over-all 5 percent limitation as
of the close of the fourth calendar
quarter of a calendar year in respect of
which credit or refund may not be
claimed as of the close of such quarter
must be disregarded in computing the
over-all 5 percent limitation for any
subsequent calendar quarter. Moreover,
the amount of any reimbursements for
local advertising made by a manufac-
turer in a calendar year which is in ex-
cess of the amount of such reimburse-
ments in respect of which credit or re-
fund may be claimed, within the over-
all limitation, as of the close of the
calendar year, may not subsequently
serve as the basis for a credit or refund.

(2) Alternative method of computation
in certain cases. If during the portion of
the calendar year ending with the date
as of which the over-all 5 percent limi-
tation is being computed the amount of
the local advertising charge separately
billed by the manufacturer has not, in
respect of any sale of any articles tax-
able under the same section of Chapter
32 of the Code, exceeded the amount ex-
cludable pursuant to paragraph (c) of
§48.4216(e)-1 in computing taxable
price, the over-all 5 percent limitation
as of the close of a particular calendar
quarter in respect of articles taxable
under such section is 5 percent of the
total taxable price (computed at the
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time of the sale) of all such articles
sold taxpaid during the calendar year.

(3) Allocation of amounts paid in reim-
bursement of expenditures for local adver-
tising. If a manufacturer makes con-
tributions to a local advertising pro-
gram in connection with which he
makes excludable 1local advertising
charges, it is necessary that reimburse-
ments by the manufacturer for local
advertising be attributed to the
charges for local advertising, to the
manufacturer’s contributions, or allo-
cated Dbetween them. Whether an
amount paid by a manufacturer in re-
imbursement of expenses for local ad-
vertising is or is not a repayment of a
local advertising charge which was ex-
cluded from taxable price under section
4216(e)(1) and §48.4216(e)-1, shall be de-
termined on the basis of an allocation
made under the agreement between the
manufacturer and his vendee (or any
subsequent vendee).

(c) Examples. The application of para-
graphs (a) and (b) of this section may
be illustrated by the following exam-
ples:

Example (1). During the first and second
calendar quarters of 1961, a manufacturer
makes sales of articles taxable under section
4111 to his distributors. The total charges for
such sales, exclusive of the tax, transpor-
tation charges, delivery charges, or other
charges which are excludable, pursuant to
section 4216(a), in computing taxable price,
are as follows:

First Quarter
Articles taxable under section 4111 ... $100,000
Local advertising charges 3,000
Total charge .. $103,000
Second Quarter
Avrticles taxable under section 4111 ... $150,000
Local advertising charges 4,000
Total Charge .....cccceeieiiieicieee e $154,000

Assume further that the manufacturer con-
tributes to the advertising plan and that the
manufacturer pays $5,5600 and $1,000 during
the first and second calendar quarters of
1961, respectively, to his distributors in reim-
bursement of expenses incurred by them for
local advertising of the articles purchased
from the manufacturer.
Computation as of close of first calendar quarter

1. Amount which would constitute total taxable

price (computed at time of sale) if not part of

any charge for local advertising were exclud-

able in computing taxable price ..........ccccecueueen $103,000
2. Amounts billed as separate charges for local
AAVETTISING ..o 3,000
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Computation as of close of first calendar quarter

3. DIifferenCe ...ocuveceeeeeeecieeceeee e $100,000
4. Over-all 5 percent limitation (5 percent of item
<) NSO $5,000
5. Amount excluded in computing taxable price 3,000
6. Unused portion of limitation ...............cccceeunee $2,000
7. Allocation, pursuant to agreement, or $5,500
paid to distributors:
Charges for local advertising $3,000
Contributions by manufacturer .... 2,500

Readjustment may be claimed in respect of
that portion of the total amount repaid to
the distributors which is allocated to the
manufacturer’s contribution ($2,500) to the
extent that such portion does not exceed the
unused portion of the over-all 5 percent limi-
tation ($2,000). Accordingly, as of the close of
the first calendar quarter the manufacturer
may claim credit or refund in respect of a re-
adjustment or price in the amount of $2,000.
Computation as of close of second calendar quarter

1. Amount which would constitute total taxable

price (computed at time of sale) if not part of

any charge for local advertising were exclud-

able in computing taxable price $103,000+

$154,000) ..o $257,000
2. Amounts billed as separate charges for local
advertising ($3,000+$4,000) ..........cccoccriririnnae 7,000
3. DIfference .....occovvieciiiccereee e $250,000
4. Over-all 5 percent limitation (5 percent of item
B) e $12,500
5. Amount excluded in computing taxable price
($3,000+%4,000) plus readjustment claimed at
end of first calendar quarter ($2,000) .............. 9,000
6. Unused portion of limitation ... $3,500
7. Allocation, pursuant to agreement,
($5,500+%1,000) paid to distributors:
Charges for local advertising $3,500
Contributions by manufacturer .... 3,000

Although the total reimbursements for local
advertising expenses attributable to con-
tributions by the manufacturer ($3,000) does
not exceed the unused portion of the over-all
5 percent limitation ($3,500), the manufac-
turer having taken, at the close of the first
calendar quarter, a price readjustment in the
amount of $2,000 in respect of his contribu-
tions is entitled at the close of the second
calendar quarter to claim credit or refund in
respect of a price readjustment in the
amount of $1,000 ($3,000— $2,000).

Example (2). During the first calendar quar-
ter of 1961, a manufacturer sold articles tax-
able under section 4111 to his distributors at
a total charge of $106,000, exclusive of the
tax, transportation charges, delivery
charges, or other charges which are exclud-
able, pursuant to section 4216(a), in com-
puting taxable price. This total charge of
$106,000 was billed as follows:

Articles taxable under section 4111 .. $100,000
Local advertising charges 6,000
Total charge ..........ccccocoveviiiiiiiicce $106,000

Assume further that the manufacturer con-
tributes to the advertising plan and that the
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manufacturer pays $3,000 during the first cal-
endar quarter of 1961 to his distributors in
reimbursement of expenses incurred by them
for local advertising of the articles pur-
chased from the manufacturer.
Computation as of close of first calendar quarter

1. Amount which would constitute total taxable

price (computed at time of sale) if not part of

any charge for local advertising were exclud-

able in computing taxable price ............cccoeue. $106,000
2. Amounts billed as separate charges for local
AAVETTISING ..oveeiiecicce e 6,000
3. DifferenCe ....voveeieieeieieeeceee e $100,000
4. Over-all 5 percent limitation (5 percent of item
3) s $5,000
5. Amount excluded in computing taxable price
(see paragraph (c) of §48.4216(e)-1) ............. 5,000
6. Unused portion of limitation ..............ccceeeeueee $0
7. Allocation, pursuant to agreement, of $3,000
paid to distributors:
Charges for local advertising $2,000
Contributions by manufacturer ... 1,000

Credit or refund may not be claimed in re-
spect of that portion of the total amount re-
paid to the distributors ($3,000) which is allo-
cated to the manufacturer’s contribution
($1,000) since the amount excluded in com-
puting taxable price is equal to the over-all
5 percent limitation.

[T.D. 6635, 28 FR 1203, Feb. 7, 1963. Redesig-
nated and amended by T.D. 7536, 43 FR 13520,
Mar. 31, 1978]

§48.4216(e)-3 No exclusion or readjust-
ment for other advertising charges
or reimbursements.

(a) Ezxclusions from price. No exclusion
in computing the taxable price of any
article sold by the manufacturer may
be allowed in respect of any charge for
advertising if, and to the extent that,
such charge:

(1) Is for advertising which does not
qualify as local advertising within the
meaning of section 4216(e)(4) and para-
graphs (a) and (b) of §48.4216(e)-1, or

(2) Does not satisfy all of the condi-
tions and limitations stated in section
4216(e)(1) and  paragraph (c) of
§48.4216(e)-1.

(b) Readjustments of price. No credit or
refund under section 6416(b)(1) may be
allowed in respect of any amount
which was included in the taxable price
of an article sold by the manufacturer
and which was later paid by him to his
vendee in reimbursement of costs in-
curred for advertising, if, and to the ex-
tent that, the amount so paid:
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