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OCTOBER TERM, 1991

NORDLINGER ». HAHN, IN HIS CAPACITY AS TAX
ASSESSOR FOR LOS ANGELES COUNTY, ET AL.
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SECOND APPELLATE DISTRICT
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In response to rapidly rising real property taxes, California voters ap-
proved a statewide ballot initiative, Proposition 13, which added Article
XIITA to the State Constitution. Among other things, Article XIITA
embodies an “acquisition value” system of taxation, whereby property
is reassessed up to current appraised value upon new construction or a
change in ownership. Exemptions from this reassessment provision
exist for two types of transfers: exchanges of principal residences by
persons over the age of 55 and transfers between parents and children.
Over time, the acquisition-value system has created dramatic disparities
in the taxes paid by persons owning similar pieces of property. Longer
term owners pay lower taxes reflecting historic property values, while
newer owners pay higher taxes reflecting more recent values. Faced
with such a disparity, petitioner, a former Los Angeles apartment renter
who had recently purchased a house in Los Angeles County, filed suit
against respondents, the county and its tax assessor, claiming that Arti-
cle XIIIA’s reassessment scheme violates the Equal Protection Clause
of the Fourteenth Amendment. The County Superior Court dismissed
the complaint without leave to amend, and the State Court of Appeal
affirmed.

Held: Article XIITA’s acquisition-value assessment scheme does not vio-
late the Equal Protection Clause. Pp. 10-18.
1
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Syllabus

(@) Unless a state-imposed classification warrants some form of
heightened review because it jeopardizes exercise of a fundamental
right or categorizes on the basis of an inherently suspect characteristic,
the Equal Protection Clause requires only that the classification ration-
ally further a legitimate state interest. P. 10.

(b) Petitioner may not assert the constitutional right to travel as a
basis for heightened review of Article XIITA. Her complaint does not
allege that she herself has been impeded from traveling or from settling
in California because, before purchasing her home, she already lived
in Los Angeles. Prudential standing principles prohibiting a litigant’s
raising another person’s legal rights may not be overlooked in this case,
since petitioner has not identified any obstacle preventing others who
wish to travel or settle in California from asserting claims on their own,
nor shown any special relationship with those whose rights she seeks to
assert. Pp. 10-11.

(c) In permitting longer term owners to pay less in taxes than newer
owners of comparable property, Article XIITA’s assessment scheme ra-
tionally furthers at least two legitimate state interests. First, because
the State has a legitimate interest in local neighborhood preservation,
continuity, and stability, it legitimately can decide to structure its tax
system to discourage rapid turnover in ownership of homes and busi-
nesses. Second, the State legitimately can conclude that a new owner,
at the point of purchasing his property, does not have the same reliance
interest warranting protection against higher taxes as does an existing
owner, who is already saddled with his purchase and does not have the
option of deciding not to buy his home if taxes become prohibitively
high. Pp. 11-14.

(d) Allegheny Pittsburgh Coal Co. v. County Comm’n of Webster Cty.,
488 U. S. 336, is not controlling here, since the facts of that case pre-
cluded any plausible inference that the purpose of the tax assessment
practice there invalidated was to achieve the benefits of an acquisition-
value tax scheme. Pp. 14-16.

(e) Article XIITA’s two reassessment exemptions rationally further
legitimate purposes. The people of California reasonably could have
concluded that older persons in general should not be discouraged from
exchanging their residences for ones more suitable to their changing
family sizes or incomes, and that the interests of family and neighbor-
hood continuity and stability are furthered by and warrant an exemp-
tion for transfers between parents and children. Pp. 16-17.

(f) Because Article XIITA is not palpably arbitrary, this Court must
decline petitioner’s request to invalidate it, even if it may appear to be
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improvident and unwise yet unlikely ever to be reconsidered or repealed
by ordinary democratic processes. Pp. 17-18.

225 Cal. App. 3d 1259, 275 Cal. Rptr. 684, affirmed.

BLACKMUN, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and WHITE, O’CONNOR, SCALIA, KENNEDY, and SOUTER, JJ., joined,
and in which THOMAS, J., joined as to Part II-A. THOMAS, J., filed an
opinion concurring in part and concurring in the judgment, post, p. 18.
STEVENS, J., filed a dissenting opinion, post, p. 28.

Carlyle W. Hall, Jr., argued the cause and filed briefs for
petitioner.

Rex E. Lee argued the cause for respondents. With him
on the brief were Carter G. Phillips, Mark D. Hopson, De-
Witt W. Clinton, David L. Muir, and Albert Ramseyer.*

JUSTICE BLACKMUN delivered the opinion of the Court.

In 1978, California voters staged what has been described
as a property tax revolt! by approving a statewide ballot

*Briefs of amict curiae urging reversal were filed for the Building In-
dustry Association of Southern California, Inc., et al. by Brent N. Rush-
forth, Bruce J. Ennis, Jr., and Anthony C. Epstein; and for William K.
Rentz, pro se.

Briefs of amici curiae urging affirmance were filed for the State of
California by Daniel E. Lungren, Attorney General, and Robert D. Milam,
Deputy Attorney General; for Pete Wilson, Governor of California, et al.
by L. Michael Bogert, for the California Taxpayers’ Association by Robert
Joe Hull and Douglas L. Kindrick, for the Howard Jarvis Taxpayers Asso-
ciation et al. by Ronald A. Zumbrun, John H. Findley, Anthony T. Caso,
and Trevor A. Grimm, for the People’s Advocate, Inc., et al. by Jayna P.
Kapinski; and for the Washington Legal Foundation et al. by Daniel J.
Popeo and John C. Scully.

Briefs of amici curiae were filed for the Senate of the State of California
by Jeremiah F. Hallisey; for the American Planning Association et al.
by William W. Abbott and Marilee Hanson, for the California Assessors’
Association by Douglas J. Maloney and Allen A. Haim, for the Interna-
tional Association of Assessing Officers by James F. Gossett; and for the
League of Women Voters of California by Steven C. McCracken and Rob-
ert E. Palmer.

1See N. Y. Times, June 8, 1978, p. 23, col. 1; Washington Post, June 11,
1978, p. H1.
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initiative known as Proposition 13. The adoption of Proposi-
tion 13 served to amend the California Constitution to im-
pose strict limits on the rate at which real property is taxed
and on the rate at which real property assessments are in-
creased from year to year. In this litigation, we consider a
challenge under the Equal Protection Clause of the Four-
teenth Amendment to the manner in which real property
now is assessed under the California Constitution.

I
A

Proposition 13 followed many years of rapidly rising real
property taxes in California. From fiscal years 1967-1968
to 1971-1972, revenues from these taxes increased on an av-
erage of 11.5% per year. See Report of the Senate Commis-
sion on Property Tax Equity and Revenue to the California
State Senate 23 (1991) (Senate Commission Report). In re-
sponse, the California Legislature enacted several property
tax relief measures, including a cap on tax rates in 1972.
Id., at 23-24. The boom in the State’s real estate market
persevered, however, and the median price of an existing
home doubled from $31,530 in 1973 to $62,430 in 1977. As a
result, tax levies continued to rise because of sharply in-
creasing assessment values. Id., at 23. Some homeowners
saw their tax bills double or triple during this period, well
outpacing any growth in their income and ability to pay. Id.,
at 25. See also Oakland, Proposition 13—Genesis and Con-
sequences, 32 Nat. Tax J. 387, 392 (Supp. June 1979).

By 1978, property tax relief had emerged as a major politi-
cal issue in California. In only one month’s time, tax relief
advocates collected over 1.2 million signatures to qualify
Proposition 13 for the June 1978 ballot. See Lefcoe & Alli-
son, The Legal Aspects of Proposition 13: The Amador Val-
ley Case, 53 S. Cal. L. Rev. 173, 174 (1978). On election day,
Proposition 13 received a favorable vote of 64.8% and carried
55 of the State’s 58 counties. California Secretary of State,
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Statement of Vote and Supplement, Primary Election, June
6, 1978, p. 39. California thus had a novel constitutional
amendment that led to a property tax cut of approximately
$7 Dbillion in the first year. Senate Commission Report 28.
A California homeowner with a $50,000 home enjoyed an im-
mediate reduction of about $750 per year in property taxes.
Id., at 26.

As enacted by Proposition 13, Article XIITA of the Califor-
nia Constitution caps real property taxes at 1% of a proper-
ty’s “full cash value.” §1(a). “Full cash value” is defined
as the assessed valuation as of the 1975-1976 tax year or,
“thereafter, the appraised value of real property when pur-
chased, newly constructed, or a change in ownership has oc-
curred after the 1975 assessment.” §2(a). The assessment
“may reflect from year to year the inflationary rate not to
exceed 2 percent for any given year.” §2(b).

Article XIITA also contains several exemptions from this
reassessment provision. One exemption authorizes the leg-
islature to allow homeowners over the age of 55 who sell
their principal residences to carry their previous base-year
assessments with them to replacement residences of equal
or lesser value. §2(a). A second exemption applies to
transfers of a principal residence (and up to $1 million of
other real property) between parents and children. §2(h).

In short, Article XIITA combines a 1% ceiling on the prop-
erty tax rate with a 2% cap on annual increases in assessed
valuations. The assessment limitation, however, is subject
to the exception that new construction or a change of owner-
ship triggers a reassessment up to current appraised value.
Thus, the assessment provisions of Article XIITA essentially
embody an “acquisition value” system of taxation rather than
the more commonplace “current value” taxation. Real prop-
erty is assessed at values related to the value of the property
at the time it is acquired by the taxpayer rather than to the
value it has in the current real estate market.
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Over time, this acquisition-value system has created dra-
matic disparities in the taxes paid by persons owning similar
pieces of property. Property values in California have in-
flated far in excess of the allowed 2% cap on increases in
assessments for property that is not newly constructed or
that has not changed hands. See Senate Commission Re-
port 31-32. As a result, longer term property owners pay
lower property taxes reflecting historic property values,
while newer owners pay higher property taxes reflecting
more recent values. For that reason, Proposition 13 has
been labeled by some as a “welcome stranger” system—the
newcomer to an established community is “welcome” in
anticipation that he will contribute a larger percentage of
support for local government than his settled neighbor who
owns a comparable home. Indeed, in dollar terms, the dif-
ferences in tax burdens are staggering. By 1989, the 44%
of California homeowners who have owned their homes since
enactment of Proposition 13 in 1978 shouldered only 25% of
the more than $4 billion in residential property taxes paid
by homeowners statewide. Id., at 33. If property values
continue to rise more than the annual 2% inflationary cap,
this disparity will continue to grow.

B

According to her amended complaint, petitioner Stephanie
Nordlinger in November 1988 purchased a house in the Bald-
win Hills neighborhood of Los Angeles County for $170,000.
App. 5. The prior owners bought the home just two years
before for $121,500. Id., at 6. Before her purchase, peti-
tioner had lived in a rented apartment in Los Angeles and
had not owned any real property in California. Id., at 5; Tr.
of Oral Arg. 12.

In early 1989, petitioner received a notice from the Los
Angeles County Tax Assessor, who is a respondent here, in-
forming her that her home had been reassessed upward to
$170,100 on account of its change in ownership. App. 7.
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She learned that the reassessment resulted in a property tax
increase of $453.60, up 36% to $1,701, for the 1988-1989 fiscal
year. Ibid.

Petitioner later discovered she was paying about five
times more in taxes than some of her neighbors who owned
comparable homes since 1975 within the same residential de-
velopment. For example, one block away, a house of identi-
cal size on a lot slightly larger than petitioner’s was subject
to a general tax levy of only $358.20 (based on an assessed
valuation of $35,820, which reflected the home’s value in 1975
plus the up-to-2% per year inflation factor). Id., at 9-10.2
According to petitioner, her total property taxes over the
first 10 years in her home will approach $19,000, while any
neighbor who bought a comparable home in 1975 stands to
pay just $4,100. Brief for Petitioner 3. The general tax
levied against her modest home is only a few dollars short of
that paid by a pre-1976 owner of a $2.1 million Malibu beach-
front home. App. 24.

After exhausting administrative remedies, petitioner
brought suit against respondents in Los Angeles County Su-
perior Court. She sought a tax refund and a declaration
that her tax was unconstitutional.® In her amended com-

2 Petitioner proffered to the trial court additional evidence suggesting
that the disparities in residential tax burdens were greater in other Los
Angeles County neighborhoods. For example, a small two-bedroom house
in Santa Monica that was previously assessed at $27,000 and that was sold
for $465,000 in 1989 would be subject to a tax levy of $4,650, a bill 17 times
more than the $270 paid the year before by the previous owner. App.
76-T7. Petitioner also proffered evidence suggesting that similar dispari-
ties obtained with respect to apartment buildings and commercial and in-
dustrial income-producing properties. Id., at 68—69, 82-85.

3 California by statute grants a cause of action to a taxpayer “where the
alleged illegal or unconstitutional assessment or collection occurs as the
direct result of a change in administrative regulations or statutory or con-
stitutional law that became effective not more than 12 months prior to the
date the action is initiated by the taxpayer.” Cal. Rev. & Tax. Code Ann.
§4808 (West 1987). Although Proposition 13 was enacted 11 years before
she filed her complaint, petitioner contended that the relevant change in
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plaint, she alleged: “Article XIITA has created an arbitrary
system which assigns disparate real property tax burdens on
owners of generally comparable and similarly situated prop-
erties without regard to the use of the real property taxed,
the burden the property places on government, the actual
value of the property or the financial capability of the prop-
erty owner.” Id., at 12. Respondents demurred. Id., at
14. By minute order, the Superior Court sustained the de-
murrer and dismissed the complaint without leave to amend.
App. to Pet. for Cert. D2.

The California Court of Appeal affirmed. Nordlinger v.
Lynch, 225 Cal. App. 3d 1259, 275 Cal. Rptr. 684 (1990). It
noted that the Supreme Court of California already had re-
jected a constitutional challenge to the disparities in taxation
resulting from Article XIITA. See Amador Valley Joint
Union High School Dist. v. State Bd. of Equalization, 22
Cal. 3d 208, 583 P. 2d 1281 (1978). Characterizing Article
XIIIA as an “acquisition value” system, the Court of Appeal
found it survived equal protection review, because it was
supported by at least two rational bases: First, it prevented
property taxes from reflecting unduly inflated and unfore-
seen current values, and, second, it allowed property owners
to estimate future liability with substantial certainty. 225
Cal. App. 3d, at 1273, 275 Cal. Rptr., at 691-692 (citing Ama-
dor, 22 Cal. 3d, at 235, 583 P. 2d, at 1293).

The Court of Appeal also concluded that this Court’s more
recent decision in Allegheny Pittsburgh Coal Co. v. County
Comm’n of Webster Cty., 488 U. S. 336 (1989), did not war-
rant a different result. At issue in Allegheny Pittsburgh
was the practice of a West Virginia county tax assessor of
assessing recently purchased property on the basis of its pur-

law was this Court’s decision in Allegheny Pittsburgh Coal Co. v. County
Comm’n of Webster Cty., 488 U. S. 336 (1989), decided 9 months before
petitioner filed her amended complaint. Because the California courts did
not discuss whether petitioner’s action was timely under § 4808, we do not
do so.
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chase price, while making only minor modifications in the
assessments of property that had not recently been sold.
Properties that had been sold recently were reassessed and
taxed at values between 8 and 35 times that of properties
that had not been sold. Id., at 341. This Court determined
that the unequal assessment practice violated the Equal Pro-
tection Clause.

The Court of Appeal distinguished Allegheny Pittsburgh
on the grounds that “California has opted for an assessment
method based on each individual owner’s acquisition cost,”
while, “[iln marked contrast, the West Virginia Constitution
requires property to be taxed at a uniform rate statewide
according to its estimated current market value” (emphasis
in original). 225 Cal. App. 3d, at 1277-1278, 275 Cal. Rptr.,
at 695. Thus, the Court of Appeal found: “Allegheny does
not prohibit the states from adopting an acquisition value
assessment method. That decision merely prohibits the ar-
bitrary enforcement of a current value assessment method”
(emphasis omitted). Id., at 1265, 275 Cal. Rptr., at 686.

The Court of Appeal also rejected petitioner’s argument
that the effect of Article XIITA on the constitutional right to
travel warranted heightened equal protection review. The
court determined that the right to travel was not infringed,
because Article XIIIA “bases each property owner’s assess-
ment on acquisition value, irrespective of the owner’s status
as a California resident or the owner’s length of residence in
the state.” Id., at 1281, 275 Cal. Rptr., at 697. Any benefit
to longtime California residents was deemed “incidental” to
an acquisition-value approach. Finally, the Court of Appeal
found its conclusion was unchanged by the exemptions in Ar-
ticle XIITA. Ibid.

The Supreme Court of California denied review. App. to
Pet. for Cert. B1. We granted certiorari. 502 U.S. 807
(1991).
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II

The Equal Protection Clause of the Fourteenth Amend-
ment, § 1, commands that no State shall “deny to any person
within its jurisdiction the equal protection of the laws.” Of
course, most laws differentiate in some fashion between
classes of persons. The Equal Protection Clause does not
forbid classifications. It simply keeps governmental deci-
sionmakers from treating differently persons who are in all
relevant respects alike. F. S. Royster Guano Co. v. Vir-
ginia, 253 U. S. 412, 415 (1920).

As a general rule, “legislatures are presumed to have
acted within their constitutional power despite the fact that,
in practice, their laws result in some inequality.” McGowan
v. Maryland, 366 U.S. 420, 425-426 (1961). Accordingly,
this Court’s cases are clear that, unless a classification war-
rants some form of heightened review because it jeopardizes
exercise of a fundamental right or categorizes on the basis
of an inherently suspect characteristic, the Equal Protection
Clause requires only that the classification rationally further
a legitimate state interest. See, e. g., Cleburne v. Cleburne
Living Center, Inc., 473 U. S. 432, 439-441 (1985); New Or-
leans v. Dukes, 427 U. S. 297, 303 (1976).

A

At the outset, petitioner suggests that Article XIITA qual-
ifies for heightened scrutiny because it infringes upon the
constitutional right to travel. See, e. g., Zobel v. Williams,
457 U. S. 55, 60, n. 6 (1982); Memorial Hospital v. Maricopa
County, 415 U. S. 250, 2564-256 (1974). In particular, peti-
tioner alleges that the exemptions to reassessment for trans-
fers by owners over the age of 55 and for transfers between
parents and children run afoul of the right to travel, because
they classify directly on the basis of California residency.
But the complaint does not allege that petitioner herself has
been impeded from traveling or from settling in California
because, as has been noted, prior to purchasing her home,
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petitioner lived in an apartment in Los Angeles. This
Court’s prudential standing principles impose a “general pro-
hibition on a litigant’s raising another person’s legal rights.”
Allen v. Wright, 468 U. S. 737, 751 (1984). See also Moose
Lodge No. 107 v. Irvis, 407 U. S. 163, 166 (1972). Petitioner
has not identified any obstacle preventing others who wish
to travel or settle in California from asserting claims on their
own behalf, nor has she shown any special relationship with
those whose rights she seeks to assert, such that we might
overlook this prudential limitation. Caplin & Drysdale,
Chartered v. United States, 491 U. S. 617, 623, n. 3 (1989).
Accordingly, petitioner may not assert the constitutional
right to travel as a basis for heightened review.

B

The appropriate standard of review is whether the differ-
ence in treatment between newer and older owners ration-
ally furthers a legitimate state interest. In general, the
Equal Protection Clause is satisfied so long as there is a plau-
sible policy reason for the classification, see United States
Railroad Retirement Bd. v. Fritz, 449 U.S. 166, 174, 179
(1980), the legislative facts on which the classification is ap-
parently based rationally may have been considered to be
true by the governmental decisionmaker, see Minnesota v.
Clover Leaf Creamery Co., 449 U. S. 456, 464 (1981), and the
relationship of the classification to its goal is not so attenu-
ated as to render the distinction arbitrary or irrational, see
Cleburne v. Cleburne Living Center, Inc., 473 U. S., at 446.
This standard is especially deferential in the context of clas-
sifications made by complex tax laws. “[I]n structuring in-
ternal taxation schemes ‘the States have large leeway in
making classifications and drawing lines which in their judg-
ment produce reasonable systems of taxation.”” Williams
v. Vermont, 472 U. S. 14, 22 (1985), quoting Lehnhausen v.
Lake Shore Auto Parts Co., 410 U. S. 356, 359 (1973). See
also Regan v. Taxation with Representation of Wash., 461
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U.S. 540, 547 (1983) (“Legislatures have especially broad
latitude in creating classifications and distinctions in tax
statutes”).

As between newer and older owners, Article XIITA does
not discriminate with respect to either the tax rate or the
annual rate of adjustment in assessments. Newer and older
owners alike benefit in both the short and long run from the
protections of a 1% tax rate ceiling and no more than a 2%
increase in assessment value per year. New owners and old
owners are treated differently with respect to one factor
only—the basis on which their property is initially assessed.
Petitioner’s true complaint is that the State has denied her—
a new owner—the benefit of the same assessment value that
her neighbors—older owners—enjoy.

We have no difficulty in ascertaining at least two rational
or reasonable considerations of difference or policy that jus-
tify denying petitioner the benefits of her neighbors’ lower
assessments. First, the State has a legitimate interest in
local neighborhood preservation, continuity, and stability.
Village of Euclid v. Ambler Realty Co., 272 U. S. 365 (1926).
The State therefore legitimately can decide to structure its
tax system to discourage rapid turnover in ownership of
homes and businesses, for example, in order to inhibit dis-
placement of lower income families by the forces of gentrifi-
cation or of established, “mom-and-pop” businesses by newer
chain operations. By permitting older owners to pay pro-
gressively less in taxes than new owners of comparable prop-
erty, the Article XIITA assessment scheme rationally fur-
thers this interest.

Second, the State legitimately can conclude that a new
owner at the time of acquiring his property does not have the
same reliance interest warranting protection against higher
taxes as does an existing owner. The State may deny a new
owner at the point of purchase the right to “lock in” to the
same assessed value as is enjoyed by an existing owner of
comparable property, because an existing owner rationally
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may be thought to have vested expectations in his property
or home that are more deserving of protection than the antic-
ipatory expectations of a new owner at the point of purchase.
A new owner has full information about the scope of future
tax liability before acquiring the property, and if he thinks
the future tax burden is too demanding, he can decide not to
complete the purchase at all. By contrast, the existing
owner, already saddled with his purchase, does not have the
option of deciding not to buy his home if taxes become pro-
hibitively high. To meet his tax obligations, he might be
forced to sell his home or to divert his income away from the
purchase of food, clothing, and other necessities. In short,
the State may decide that it is worse to have owned and lost,
than never to have owned at all.

This Court previously has acknowledged that classifica-
tions serving to protect legitimate expectation and reliance
interests do not deny equal protection of the laws.* “The
protection of reasonable reliance interests is not only a legiti-
mate governmental objective: it provides an exceedingly
persuasive justification . ...” Heckler v. Mathews, 465 U. S.
728, 746 (1984) (internal quotation marks omitted). For ex-
ample, in Kadrmas v. Dickinson Public Schools, 487 U. S.
450 (1988), the Court determined that a prohibition on user
fees for bus service in “reorganized” school districts, but not

4Qutside the context of the Equal Protection Clause, the Court has not
hesitated to recognize the legitimacy of protecting reliance and expecta-
tional interests. See, e.g., Rakas v. Illinois, 439 U. S. 128, 143 (1978)
(“[Plrotection of the Fourth Amendment depends . . . upon whether the
person who claims the protection of the Amendment has a legitimate ex-
pectation of privacy in the invaded place”); Penn Central Transportation
Co. v. New York City, 438 U.S. 104, 124 (1978) (whether regulation of
property constitutes a “taking” depends in part on “the extent to which
the regulation has interfered with distinct investment-backed expecta-
tions”); Perry v. Sindermann, 408 U. S. 593, 601 (1972) (state-law “prop-
erty” interest for purpose of federal due process denotes “interests that
are secured by existing rules or understandings”) (internal quotation
marks omitted).
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in “nonreorganized” school districts, does not violate the
Equal Protection Clause, because “the legislature could con-
ceivably have believed that such a policy would serve the
legitimate purpose of fulfilling the reasonable expectations
of those residing in districts with free busing arrangements
imposed by reorganization plans.” Id., at 465. Similarly, in
United States Railroad Retirement Bd. v. Fritz, the Court
determined that a denial of dual “windfall” retirement ben-
efits to some railroad workers, but not others, did not vio-
late the Equal Protection Clause, because “Congress could
properly conclude that persons who had actually acquired
statutory entitlement to windfall benefits while still em-
ployed in the railroad industry had a greater equitable claim
to those benefits than the members of appellee’s class who
were no longer in railroad employment when they became
eligible for dual benefits.” 449 U.S., at 178. Finally, in
New Orleans v. Dukes, 427 U. S. 297 (1976), the Court deter-
mined that an ordinance banning certain street-vendor oper-
ations, but grandfathering existing vendors who had been in
operation for more than eight years, did not violate the
Equal Protection Clause because the “city could reasonably
decide that newer businesses were less likely to have built
up substantial reliance interests in continued operation.”
Id., at 305.5

Petitioner argues that Article XIIIA cannot be distin-
guished from the tax assessment practice found to violate
the Equal Protection Clause in Allegheny Pittsburgh. Like
Article XIITA, the practice at issue in Allegheny Pittsburgh
resulted in dramatic disparities in taxation of properties of
comparable value. But an obvious and critical factual differ-

5Because we conclude that Article XIITA rationally furthers the State’s
interests in neighborhood stability and the protection of property owners’
reliance interests, we need not consider whether it permissibly serves
other interests discussed by the parties, including whether it taxes real
property according to the taxpayers’ ability to pay or whether it taxes
real property in such a way as to promote stability of local tax revenues.
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ence between this case and Allegheny Pittsburgh is the ab-
sence of any indication in Allegheny Pittsburgh that the poli-
cies underlying an acquisition-value taxation scheme could
conceivably have been the purpose for the Webster County
tax assessor’s unequal assessment scheme. In the first
place, Webster County argued that “its assessment scheme
is rationally related to its purpose of assessing properties
at true current value” (emphasis added). 488 U. S., at 343.5
Moreover, the West Virginia “Constitution and laws provide
that all property of the kind held by petitioners shall be
taxed at a rate uniform throughout the State according to
its estimated market value,” and the Court found “no sug-
gestion” that “the State may have adopted a different sys-
tem in practice from that specified by statute.” Id., at 345.

To be sure, the Equal Protection Clause does not demand
for purposes of rational-basis review that a legislature or
governing decisionmaker actually articulate at any time the
purpose or rationale supporting its classification. United
States Railroad Retirement Bd. v. Fritz, 449 U. S., at 179.
See also McDonald v. Board of Election Comm’rs of Chi-
cago, 394 U. S. 802, 809 (1969) (legitimate state purpose may
be ascertained even when the legislative or administrative
history is silent). Nevertheless, this Court’s review does re-
quire that a purpose may conceivably or “may reasonably
have been the purpose and policy” of the relevant govern-
mental decisionmaker. Allied Stores of Ohio, Inc. v. Bow-

5Webster County argued that the outdated assessments it used were
consistent with current-value taxation, because periodic upward adjust-
ments were made for inflation and it was not feasible to reassess individu-
ally each piece of property every year. Although the county obliquely
referred in a footnote to the advantages of historical cost accounting, Brief
for Respondent in Allegheny Pittsburgh Coal Co. v. County Comm’n of
Webster Cty., 0. T. 1988, No. 87-1303, p. 30, n. 23, this was not an assertion
of the general policies supporting acquisition-value taxation. Even if
acquisition-value policies had been asserted, the assertion would have
been nonsensical given its inherent inconsistency with the county’s princi-
pal argument that it was in fact trying to promote current-value taxation.
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ers, 358 U.S. 522, 528-529 (1959). See also Schweiker v.
Wilson, 450 U. S. 221, 235 (1981) (classificatory scheme must
“rationally advanc[e] a reasonable and identifiable govern-
mental objective” (emphasis added)). Allegheny Pittsburgh
was the rare case where the facts precluded any plausible
inference that the reason for the unequal assessment practice
was to achieve the benefits of an acquisition-value tax
scheme.” By contrast, Article XIIIA was enacted precisely
to achieve the benefits of an acquisition-value system. Alle-
gheny Pittsburgh is not controlling here.®

Finally, petitioner contends that the unfairness of Article
XIITA is made worse by its exemptions from reassessment
for two special classes of new owners: persons aged 55 and
older, who exchange principal residences, and children who
acquire property from their parents. This Court previously
has declined to hold that narrow exemptions from a general
scheme of taxation necessarily render the overall scheme in-

“In Allied Stores of Ohio, Inc. v. Bowers, 358 U. S. 522 (1959), the Court
distinguished on similar grounds its decision in Wheeling Steel Corp. v.
Glander, 337 U. S. 562 (1949), which invalidated a state statutory scheme
exempting from taxation certain notes and accounts receivable owned by
residents of the State but not notes and accounts receivable owned by
nonresidents. 358 U. S., at 529. After the Court in Wheeling Steel deter-
mined that the statutory scheme’s stated purpose was not legitimate, the
other purposes did not need to be considered because “[h]aving themselves
specifically declared their purpose, the Ohio statutes left no room to con-
ceive of any other purpose for their existence.” 358 U. S., at 530.

8In finding Allegheny Pittsburgh distinguishable, we do not suggest
that the protections of the Equal Protection Clause are any less when
the classification is drawn by legislative mandate, as in this case, than by
administrative action, as in Allegheny Pittsburgh. See Sunday Lake
Iron Co. v. Township of Wakefield, 247 U. S. 350, 352 (1918). Nor do we
suggest that the Equal Protection Clause constrains administrators, as in
Allegheny Pittsburgh, from violating state law requiring uniformity of
taxation of property. See Nashville, C. & St. L. R. Co. v. Browning, 310
U. 8. 362, 368-370 (1940); Puget Sound Power & Light Co. v. County of
King, 264 U. S. 22, 27-28 (1924). See generally Snowden v. Hughes, 321
U. S. 1, 8-11 (1944).
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vidiously discriminatory. See, e. g., Regan v. Taxation with
Representation of Wash., 461 U. S., at 550-551 (denial of tax
exemption to nonprofit lobbying organizations, but with an
exception for veterans’ groups, does not violate equal protec-
tion). For purposes of rational-basis review, the “latitude of
discretion is notably wide in . . . the granting of partial or
total exemptions upon grounds of policy.” F. S. Royster
Guano Co. v. Virginia, 263 U. S., at 415.

The two exemptions at issue here rationally further legiti-
mate purposes. The people of California reasonably could
have concluded that older persons in general should not be
discouraged from moving to a residence more suitable to
their changing family size or income. Similarly, the people
of California reasonably could have concluded that the in-
terests of family and neighborhood continuity and stability
are furthered by and warrant an exemption for transfers
between parents and children. Petitioner has not dem-
onstrated that no rational bases lie for either of these
exemptions.

I11

Petitioner and amici argue with some appeal that Article
XIITA frustrates the “American dream” of home ownership
for many younger and poorer California families. They
argue that Article XIITA places startup businesses that de-
pend on ownership of property at a severe disadvantage in
competing with established businesses. They argue that
Article XIITA dampens demand for and construction of new
housing and buildings. And they argue that Article XIITA
constricts local tax revenues at the expense of public educa-
tion and vital services.

Time and again, however, this Court has made clear in the
rational-basis context that the “Constitution presumes that,
absent some reason to infer antipathy, even improvident de-
cisions will eventually be rectified by the democratic process
and that judicial intervention is generally unwarranted no
matter how unwisely we may think a political branch has
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acted” (footnote omitted). Vance v. Bradley, 440 U. S. 93, 97
(1979). Certainly, California’s grand experiment appears to
vest benefits in a broad, powerful, and entrenched segment
of society, and, as the Court of Appeal surmised, ordinary
democratic processes may be unlikely to prompt its reconsid-
eration or repeal. See 225 Cal. App. 3d, at 1282, n. 11,
275 Cal. Rptr,, at 698, n. 11. Yet many wise and well-
intentioned laws suffer from the same malady. Article
XIIIA is not palpably arbitrary, and we must decline peti-
tioner’s request to upset the will of the people of California.
The judgment of the Court of Appeal is affirmed.

It is so ordered.

JUSTICE THOMAS, concurring in part and concurring in
the judgment.

In Allegheny Pittsburgh Coal Co. v. County Comm’n of
Webster Cty., 488 U. S. 336 (1989), this Court struck down an
assessment method used in Webster County, West Virginia,
that operated precisely the same way as the California
scheme being challenged today. I agree with the Court that
Proposition 13 is constitutional. But I also agree with Jus-
TICE STEVENS that Allegheny Pittsburgh cannot be distin-
guished. See post, at 31-32. To me Allegheny Pittsburgh
represents a ‘“needlessly intrusive judicial infringement on
the State’s legislative powers,” New Orleans v. Dukes, 427
U.S. 297, 306 (1976) (per curiam), and 1 write separately
because I see no benefit, and much risk, in refusing to con-
front it directly.

I

Allegheny Pittsburgh involved a county assessment
scheme indistinguishable in relevant respects from Proposi-
tion 13. As the Court explains, California taxes real prop-
erty at 1% of “full cash value,” which means the “assessed
value” as of 1975 (under the previous method) and after
1975-1976 the “appraised value of real property when pur-
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chased, newly constructed, or a change in value has occurred
after the 1975 assessment.” The assessed value may be in-
creased for inflation, but only at a maximum rate of 2% each
year. See California Const., Art. XIIIA, §§1(a), 2(a); ante,
at 5. The property tax system worked much the same way
in Webster County, West Virginia. The tax assessor as-
signed real property an “appraised value,” set the “assessed
value” at half of the appraised value, then collected taxes by
multiplying the assessed value by the relevant tax rate.
For property that had been sold recently, the assessor set
the appraised value at the most recent price of purchase.
For property that had not been sold recently, she increased
the appraised price by 10%, first in 1976, then again in 1981
and 1983.

The assessor’s methods resulted in “dramatic differences
in valuation between . . . recently transferred property and
otherwise comparable surrounding land.” 488 U. S., at 341;
cf. Glennon, Taxation and Equal Protection, 58 Geo. Wash.
L. Rev. 261, 269-270 (1990) (discussing the effects of Proposi-
tion 13); Cohen, State Law in Equality Clothing: A Comment
on Allegheny Pittsburgh Coal Company v. County Commis-
ston, 38 UCLA L. Rev. 87, 91, and n. 29 (1990); Hellerstein &
Peters, Recent Supreme Court Decisions Have Far-Reaching
Implications, 70 J. Taxation 306, 308-310 (1989). Several
coal companies that owned property in Webster County sued
the county assessor, alleging violations of both the West Vir-
ginia and the United States Constitutions. The Supreme
Court of Appeals of West Virginia upheld the assessment
against the companies, but this Court reversed.

The Allegheny Pittsburgh Court asserted that with re-
spect to taxation, the Equal Protection Clause constrains the
States as follows. Although “[t]he use of a general adjust-
ment as a transitional substitute for an individual reappraisal
violates no constitutional command,” the Clause requires
that “general adjustments [be] accurate enough over a short
period of time to equalize the differences in proportion be-
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tween the assessments of a class of property holders.” 488
U.S., at 343. “[T]he constitutional requirement is the sea-
sonable attainment of a rough equality in tax treatment of
similarly situated property owners.” Ibid. (citing Allied
Stores of Ohio, Inc. v. Bowers, 358 U. S. 522, 526-527 (1959)).
Moreover, the Court stated, the Constitution and laws of
West Virginia “provide that all property of the kind held by
petitioners shall be taxed at a rate uniform throughout the
State according to its estimated market value,” and “[t]here
[was] no suggestion . . . that the State may have adopted a
different system in practice from that specified by statute.”
488 U. S., at 345. “Indeed, [the assessor’s] practice seems
contrary to that of the guide published by the West Virginia
Tax Commission as an aid to local assessors in the assess-
ment of real property.” Ibid.; see also ibid. (“We are not
advised of any West Virginia statute or practice which au-
thorizes individual counties of the State to fashion their own
substantive assessment policies independently of state stat-
ute”). The Court refused to decide “whether the Webster
County assessment method would stand on a different foot-
ing if it were the law of a State, generally applied, instead
of the aberrational enforcement policy it appears to be.”
Id., at 344, n. 4. Finally, the Court declared: “ ‘[IIntentional
systematic undervaluation by state officials of other taxable
property in the same class contravenes the constitutional
right of one taxed upon the full value of his property.”’” Id.,
at 345 (quoting Sunday Lake Iron Co. v. Township of
Wakefield, 247 U. S. 350, 352-353 (1918), and citing Sioux
City Bridge Co. v. Dakota County, 260 U. S. 441 (1923); Cum-
berland Coal Co. v. Board of Revision of Tax Assessments
m Greene County, 284 U.S. 23 (1931)). The Court con-
cluded that the assessments for the coal companies’ proper-
ties had failed these requisites of the Equal Protection
Clause.
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II

As the Court accurately states today, “this Court’s
cases”"—Allegheny Pittsburgh aside—“are clear that, unless
a classification warrants some form of heightened review
because it jeopardizes [the] exercise of a fundamental right
or categorizes on the basis of an inherently suspect charac-
teristic, the Equal Protection Clause requires only that the
classification rationally further a legitimate state interest.”
Ante, at 10; see also Burlington Northern R. Co. v. Ford, 504
U. S. 648, 651 (1992); Lehnhausen v. Lake Shore Auto Parts
Co., 410 U. S. 356, 359 (1973). The California tax system,
like most, does not involve either suspect classes or funda-
mental rights, and the Court properly reviews California’s
classification for a rational basis. Today’s review, however,
differs from the review in Allegheny Pittsburgh.

The Court’s analysis in Allegheny Pittsburgh is suscepti-
ble, I think, to at least three interpretations. The first is the
one offered by petitioner. Under her reading of the case,
properties are “similarly situated” or within the same “class”
for the purposes of the Equal Protection Clause when they
are located in roughly the same types of neighborhoods, for
example, are roughly the same size, and are roughly the
same in other, unspecified ways. According to petitioner,
the Webster County assessor’s plan violated the Equal Pro-
tection Clause because she had failed to achieve a “season-
able attainment of a rough equality in tax treatment” of all
the objectively comparable properties in Webster County,
presumably those with about the same acreage and about
the same amount of coal. Petitioner contends that Proposi-
tion 13 suffers from similar flaws. In 1989, she points out,
“the long-time owner of a stately 7,800-square-foot, seven-
bedroom mansion on a huge lot in Beverly Hills (among the
most luxurious homes in one of the most expensive neighbor-
hoods in Los Angeles County) . . . paid less property tax
annually than the new homeowner of a tiny 980-square-foot
home on a small lot in an extremely modest Venice neighbor-
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hood.” Brief for Petitioner 5; see also id., at 7 (Petitioner’s
“1988 property tax assessment on her unpretentious Baldwin
Hills tract home is almost identical to that of a pre-1976
owner of a fabulous beach-front Malibu residential property
worth $2.1 million, even though her property is worth only
1/12th as much as his”). Because California not only has not
tried to repair this systematic, intentional, and gross dispar-
ity in taxation, but has enacted it into positive law, petitioner
argues, Proposition 13 violates the Equal Protection Clause.

This argument rests, in my view, on a basic misunder-
standing of Allegheny Pittsburgh. The Court there pro-
ceeded on the assumption of law (assumed because the par-
ties did not contest it) that the initial classification, by the
State, was constitutional, and the assumption of fact (as-
sumed because the parties had so stipulated) that the proper-
ties were comparable under the State’s classification. But
cf. Glennon, 58 Geo. Wash. L. Rev., at 271-272 (noting that
some of the properties contained coal and others did not).
In referring to the tax treatment of a “class of property hold-
ers,” or “similarly situated property owners,” 488 U. S., at
343, the Court did not purport to review the constitutionality
of the initial classification, by market value, drawn by the
State, as opposed to the further subclassification within the
initial class, by acquisition value, drawn by the assessor. In-
stead, Allegheny Pittsburgh assumed that whether proper-
ties or persons are similarly situated depended on state law,
and not, as petitioner argues, on some neutral criteria such
as size or location that serve as proxies for market value.
Under that theory, market value would be the only rational
basis for classifying property. But the Equal Protection
Clause does not prescribe a single method of taxation. We
have consistently rejected petitioner’s theory, see, e. g., Ohio
01l Co. v. Conway, 281 U. S. 146 (1930); Bell’s Gap R. Co. v.
Pennsylvania, 134 U. S. 232 (1890), and the Court properly
rejects it today.
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Allegheny Pittsburgh, then, does not prevent the State of
California from classifying properties on the basis of their
value at acquisition, so long as the classification is supported
by a rational basis. I agree with the Court that it is, both
for the reasons given by this Court, see ante, at 11-14, and
for the reasons given by the Supreme Court of California in
Amador Valley Joint Union High School Dist. v. State Bd.
of Equalization, 22 Cal. 3d 208, 583 P. 2d 1281 (1978). But
the classification employed by the Webster County assessor,
indistinguishable from California’s, was rational for all those
reasons as well. In answering petitioner’s argument that
Allegheny Pittsburgh controls here, respondents offer a sec-
ond explanation for that case. JUSTICE STEVENS gives
much the same explanation, see post, at 31-32, though he
concludes in the end that Proposition 13, after Allegheny
Pittsburgh, is unconstitutional.

According to respondents, the Equal Protection Clause
permits a State itself to determine which properties are sim-
ilarly situated, as the State of California did here (classifying
properties by acquisition value) and as the State of West
Virginia did in Allegheny Pittsburgh (classifying properties
by market value). But once a State does so, respondents
suggest, the Equal Protection Clause requires after Alle-
gheny Pittsburgh that properties in the same class be ac-
corded seasonably equal treatment and not be intentionally
and systematically undervalued. Proposition 13 provides
for the assessment of properties in the same state-
determined class regularly and at roughly full value; this
contrasts with the tax scheme in Webster County, where by
dividing property in the same class (by market value) into a
subclass (by acquisition value), the assessor regularly under-
valued the property similarly situated. This, according to
respondents, made the Webster County scheme unconstitu-
tional, and distinguishes Proposition 13.

Respondents’ reading of Allegheny Pittsburgh is, in my
view, as misplaced as petitioner’s; their test, for starters,
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comes with a dubious pedigree. In one of the cases cited in
Allegheny Pittsburgh, Allied Stores, we upheld against an
equal protection challenge a statute that exempted some cor-
porations from ad valorem taxes imposed on others. Not
only does Allied Stores not even hint that the Constitution
“require[s] . . . the seasonable attainment of a rough equality
in tax treatment of similarly situated property owners,” 488
U. S., at 343, we took pains there to stress a very different
proposition:

“The States have very wide discretion in the laying of
their taxes. . .. Of course, the States, in the exercise of
their taxing power, are subject to the requirements of
the Equal Protection Clause of the Fourteenth Amend-
ment. But that clause imposes no iron rule of equality,
prohibiting the flexibility and variety that are appro-
priate to reasonable schemes of state taxation. The
State . . . is not required to resort to close distinctions
or to maintain a precise, scientific uniformity with refer-
ence to composition, use or value.” Allied Stores, 358
U. S., at 526-527.

Two of the other cases cited in Allegheny Pittsburgh, Sun-
day Lake Iron and Sioux City Bridge, also rejected equal
protection challenges, see also Charleston Fed. Sav. & Loan
Assn. v. Alderson, 324 U. S. 182 (1945), and the case in which
the words intentional, systematic, and undervaluation first
appeared, Coulter v. Louisville & Nashville R. Co., 196 U. S.
599, 609 (1905), did not explain where the test came from
or why.

It is true that we applied the rule of Coulter to strike
down a tax system in Cumberland Coal, also cited in Alle-
gheny Pittsburgh. Cumberland Coal, however, reflects the
most serious of the problems with respondents’ reading of
Allegheny Pittsburgh. As respondents understand these
two cases, their rule is categorical: A tax scheme violates
the Equal Protection Clause unless it provides for “the sea-
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sonable attainment of a rough equality in tax treatment” or
if it results in “‘intentional systematic undervaluation’” of
properties similarly situated by state law. 488 U. S., at 343,
345. This would be so regardless of whether the inequality
or the undervaluation, which may result (as in Webster
County) from further classifications of properties within a
class, is supported by a rational basis. But not since the
coming of modern equal protection jurisprudence has this
Court supplanted the rational judgments of state representa-
tives with its own notions of “rough equality,” “undervalua-
tion,” or “fairness.” Cumberland Coal, which fails even to
mention rational-basis review, conflicts with our current case
law. Allegheny Pittsburgh did not, in my view, mean to
return us to the era when this Court sometimes second-
guessed state tax officials. In rejecting today respondents’
reading of Allegheny Pittsburgh, the Court, as I understand
it, agrees.

This brings me to the third explanation for Allegheny
Pittsburgh, the one offered today by the Court. The Court
proceeds in what purports to be our standard equal protec-
tion framework, though it reapplies an old, and to my mind
discredited, gloss to rational-basis review. The Court con-
cedes that the “Equal Protection Clause does not demand for
purposes of rational-basis review that a legislature or gov-
erning decisionmaker actually articulate at any time the pur-
pose or rationale supporting its classification.” Ante, at 15
(citing United States Railroad Retirement Bd. v. Fritz, 449
U.S. 166, 179 (1980)). This principle applies, the Court
acknowledges, not only to an initial classification but to
all further classifications within a class. “Nevertheless, this
Court’s review does require that a purpose may conceivably
or ‘may reasonably have been the purpose and policy’ of the
relevant governmental decisionmaker,” the Court says, ante,
at 15 (quoting Allied Stores, supra, at 528-529), and “Alle-
gheny Pittsburgh was the rare case where the facts pre-
cluded any plausible inference that the reason for the un-
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equal assessment practice was to achieve the benefits of an
acquisition-value tax scheme,” ante, at 16. Rather than
obeying the “law of a State, generally applied,” the county
assessor had administered an “aberrational enforcement pol-
icy.” 488 U.S., at 344, n. 4. See ante, at 15. According to
the Court, therefore, the problem in Allegheny Pittsburgh
was that the Webster County scheme, though otherwise ra-
tional, was irrational because it was contrary to state law.
Any rational bases underlying the acquisition-value scheme
were “implausible” (or “unreasonable”) because they were
made so by the Constitution and laws of the State of West
Virginia.

That explanation, like petitioner’s and respondents’, is in
tension with settled case law. Even if the assessor did vio-
late West Virginia law (and that she did is open to question,
see In re 1975 Tax Assessments Against Oneida Coal Co.,
178 W. Va. 485, 489, 360 S. E. 2d 560, 564 (1987)), she would
not have violated the Equal Protection Clause. A violation
of state law does not by itself constitute a violation of the
Federal Constitution. We made that clear in Snowden v.
Hughes, 321 U.S. 1 (1944), for instance, where a candidate
for state office complained that members of the local canvass-
ing board had refused to certify his name as a nominee to
the Secretary of State, thus violating an Illinois statute. Be-
cause the plaintiff had not alleged, say, that the defendants
had meant to discriminate against him on racial grounds, but
merely that they had failed to comply with a statute, we
rejected the argument that the defendants had thereby vio-
lated the Equal Protection Clause.

“[N]ot every denial of a right conferred by state law
involves a denial of the equal protection of the laws,
even though the denial of the right to one person may
operate to confer it on another. . . . [W]here the official
action purports to be in conformity to the statutory clas-
sification, an erroneous or mistaken performance of the
statutory duty, although a violation of the statute, is not
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without more a denial of the equal protection of the
laws.” Id., at 8.

See also Nashville, C. & St. L. R. Co. v. Browning, 310 U. S.
362 (1940).

The Court today promises not to have overruled Snowden,
see ante, at 16, n. 8, but its disclaimer, I think, is in vain.
For if, as the Court suggests, what made the assessor’s
method unreasonable was her supposed violation of state
law, the Court’s interpretation of Allegheny Pittsburgh re-
casts in this case the proposition that we had earlier re-
jected. See Glennon, 58 Geo. Wash. L. Rev., at 268-269;
Cohen, 38 UCLA L. Rev., at 93-94; Ely, Another Spin on
Allegheny Pittsburgh, 38 UCLA L. Rev. 107, 108-109 (1990).
In repudiating Snowden, moreover, the Court threatens set-
tled principles not only of the Fourteenth Amendment but of
the Eleventh. We have held that the Eleventh Amendment
bars federal courts from ordering state actors to conform
to the dictates of state law. Pennhurst State School and
Hospital v. Halderman, 465 U. S. 89 (1984). After today,
however, a plaintiff might be able to invoke federal jurisdic-
tion to have state actors obey state law, for a claim that the
state actor has violated state law appears to have become a
claim that he has violated the Constitution. See Cohen,
supra, at 103; Ely, supra, at 109-110 (“[Bly the Court’s logic,
all violations of state law—at least those violations that end
(as most do) in the treatment of some people better than
others—are theoretically convertible into violations of the
Equal Protection Clause”).

I understand that the Court prefers to distinguish Alle-
gheny Pittsburgh, but in doing so, I think, the Court has left
our equal protection jurisprudence in disarray. The analy-
sis appropriate to this case is straightforward. Unless a
classification involves suspect classes or fundamental rights,
judicial serutiny under the Equal Protection Clause demands
only a conceivable rational basis for the challenged state dis-
tinction. See Fritz, supra, Kassel v. Consolidated Freight-
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ways Corp. of Del., 450 U. S. 662, 702-706, and n. 13 (1981)
(REHNQUIST, J., dissenting). This basis need not be one
identified by the State itself; in fact, States need not articu-
late any reasons at all for their actions. See ibid. Proposi-
tion 13, I believe, satisfies this standard—Dbut so, for the same
reasons, did the scheme employed in Webster County. See
Brief for Pacific Legal Foundation et al. as Amici Curiae 7,
9-10, Brief for National Association of Counties et al. as
Amici Curiae 9-13, and Brief for Respondent 31-32, in Alle-
gheny Pittsburgh Coal Co. v. County Comm’n of Webster
County, O. T. 1988, Nos. 87-1303, 87-1310; ante, at 11-14.
Allegheny Pittsburgh appears to have survived today’s deci-
sion. I wonder, though, about its legacy.

* * *

I concur in the judgment of the Court and join Part II-A
of its opinion.

JUSTICE STEVENS, dissenting.

During the two past decades, California property owners
have enjoyed extraordinary prosperity. As the State’s pop-
ulation has mushroomed, so has the value of its real estate.
Between 1976 and 1986 alone, the total assessed value of
California property subject to property taxation increased
tenfold.! Simply put, those who invested in California real
estate in the 1970’s are among the most fortunate capitalists
in the world.

Proposition 13 has provided these successful investors
with a tremendous windfall and, in doing so, has created se-

1 Glennon, Taxation and Equal Protection, 58 Geo. Wash. L. Rev. 261,
270, n. 49 (1990). “For the same period, [property values in] Hawaii rose
approximately 450%; Washington, D. C. approximately 350%; and New
York approximately 125%.” Ibid. (citing 2 U.S. Dept. of Commerce,
Bureau of Census, Taxable Property Values 86-111 (1987) (Table 12); 2
U. S. Dept. of Commerce, Bureau of Census, Taxable Property Values
and Assessment/Sales Price Ratios 42 (1977) (Table 2)).
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vere inequities in California’s property tax scheme.? These
property owners (hereinafter Squires) are guaranteed that,
so long as they retain their property and do not improve it,
their taxes will not increase more than 2% in any given year.
As a direct result of this windfall for the Squires, later pur-
chasers must pay far more than their fair share of property
taxes.

The specific disparity that prompted petitioner to chal-
lenge the constitutionality of Proposition 13 is the fact that
her annual property tax bill is almost five times as large as
that of her neighbors who own comparable homes: While her
neighbors’ 1989 taxes averaged less than $400, petitioner was
taxed $1,700. App. 18-20. This disparity is not unusual
under Proposition 13. Indeed, some homeowners pay 17
times as much in taxes as their neighbors with comparable
property. See id., at 76-77. For vacant land, the dispari-
ties may be as great as 500 to 1. App. to Pet. for Cert. AT.
Moreover, as Proposition 13 controls the taxation of commer-
cial property as well as residential property, the regime
greatly favors the commercial enterprises of the Squires,
placing new businesses at a substantial disadvantage.

As a result of Proposition 13, the Squires, who own 44%
of the owner-occupied residences, paid only 25% of the total
taxes collected from homeowners in 1989. Report of Senate
Commission on Property Tax Equity and Revenue to the
California State Senate 33 (1991) (Commission Report).
These disparities are aggravated by §2 of Proposition 13,
which exempts from reappraisal a property owner’s home
and up to $1 million of other real property when that prop-
erty is transferred to a child of the owner. This exemption
can be invoked repeatedly and indefinitely, allowing the
Proposition 13 windfall to be passed from generation to gen-
eration. As the California Senate Commission on Property
Tax Equity and Revenue observed:

2 Proposition 13 was codified as Article XIITA of the California Constitu-
tion; for convenience sake, however, I refer to it by its colloquial name.
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“The inequity is clear. One young family buys a new
home and is assessed at full market value. Another
young family inherits its home, but pays taxes based
on their parents’ date of acquisition even though both
homes are of identical value. Not only does this consti-
tutional provision offend a policy of equal tax treatment
for taxpayers in similar situations, it appears to favor
the housing needs of children with homeowner-parents
over children with non-homeowner-parents. With the
repeal of the state’s gift and inheritance tax in 1982, the
rationale for this exemption is negligible.” Commission
Report 9-10.

The commission was too generous. To my mind, the rationale
for such disparity is not merely “negligible,” it is nonexis-
tent. Such a law establishes a privilege of a medieval char-
acter: Two families with equal needs and equal resources are
treated differently solely because of their different heritage.
In my opinion, such disparate treatment of similarly situ-
ated taxpayers is arbitrary and unreasonable. Although the
Court today recognizes these gross inequities, see ante, at 7,
n. 2, its analysis of the justification for those inequities con-
sists largely of a restatement of the benefits that accrue
to long-time property owners. That a law benefits those
it benefits cannot be an adequate justification for severe
inequalities such as those created by Proposition 13.

I

The standard by which we review equal protection chal-
lenges to state tax regimes is well established and properly
deferential. “Where taxation is concerned and no specific
federal right, apart from equal protection, is imperiled, the
States have large leeway in making classifications and draw-
ing lines which in their judgment produce reasonable sys-
tems of taxation.” Lehnhausen v. Lake Shore Auto Parts
Co., 410 U.S. 356, 359 (1973). Thus, as the Court today
notes, the issue in this case is “whether the difference in
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treatment between newer and older owners rationally fur-
thers a legitimate state interest.” Ante, at 11.2

But deference is not abdication and “rational-basis scru-
tiny” is still scrutiny. Thus we have, on several recent occa-
sions, invalidated tax schemes under such a standard of re-
view. See, e.g., Allegheny Pittsburgh Coal Co. v. County
Comm’n of Webster Cty., 488 U. S. 336 (1989); Hooper v. Ber-
nalillo County Assessor, 472 U. S. 612, 618 (1985); Williams
v. Vermont, 472 U. S. 14 (1985); Metropolitan Life Ins. Co. v.
Ward, 470 U. S. 869 (1985); cf. Zobel v. Williams, 457 U. S.
55, 60-61 (1982).

Just three Terms ago, this Court unanimously invalidated
Webster County, West Virginia’s assessment scheme under
rational-basis scrutiny. Webster County employed a de
facto Proposition 13 assessment system: The county assessed
recently purchased property on the basis of its purchase
price but made only occasional adjustments (averaging 3—-4%
per year) to the assessments of other properties. Just as in
this case, “[t]his approach systematically produced dramatic
differences in valuation between . . . recently transferred
property and otherwise comparable surrounding land.”  Alle-
gheny Pittsburgh, 488 U. S., at 341.

The “‘[ilntentional systematic undervaluation,”” id., at
345, found constitutionally infirm in Allegheny Pittsburgh
has been codified in California by Proposition 13. That the
discrimination in Allegheny Pittsburgh was de facto and the
discrimination in this case de jure makes little difference.
“The purpose of the equal protection clause of the Four-
teenth Amendment is to secure every person within the

3 As the Court notes, ante, at 10, petitioner contends that Proposition
13 infringes on the constitutional right to travel and that, accordingly, a
more searching standard of review is appropriate. There is no need to
address that issue because the gross disparities created by Proposition 13
do not pass even the most deferential standard of review. Cf. Hooper v.
Bernalillo County Assessor, 472 U. S. 612, 618 (1985); Zobel v. Williams,
457 U. S. 55, 60-61 (1982).
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State’s jurisdiction against intentional and arbitrary diserim-
ination, whether occasioned by express terms of a statute or
by its improper execution through duly constituted agents.”
Sunday Lake Iron Co. v. Township of Wakefield, 247 U. S.
350, 352-353 (1918) (emphasis added). If anything, the in-
equality created by Proposition 13 is constitutionally more
problematic because it is the product of a statewide policy
rather than the result of an individual assessor’s mal-
administration.

Nor can Allegheny Pittsburgh be distinguished because
West Virginia law established a market-value assessment re-
gime. Webster County’s scheme was constitutionally in-
valid not because it was a departure from state law, but be-
cause it involved the relative “ ‘systematic undervaluation . . .
[of] property in the same class’” (as that class was defined
by state law). Allegheny Pittsburgh, 488 U. S., at 345 (em-
phasis added). Our decisions have established that the
Equal Protection Clause is offended as much by the arbitrary
delineation of classes of property (as in this case) as by the
arbitrary treatment of properties within the same class (as
in Allegheny Pittsburgh). See Brown-Forman Co. v. Ken-
tucky, 217 U.S. 563, 573 (1910); Cumberland Coal Co. v.
Board of Revision of Tax Assessments of Greene County,
284 U. S. 23, 28-30 (1931). Thus, if our unanimous holding
in Allegheny Pittsburgh was sound—and I remain convinced
that it was—it follows inexorably that Proposition 13, like
Webster County’s assessment scheme, violates the KEqual
Protection Clause. Indeed, in my opinion, statewide dis-
crimination is far more invidious than a local aberration that
creates a tax disparity.

The States, of course, have broad power to classify prop-
erty in their taxing schemes and if the “classification is nei-
ther capricious nor arbitrary, and rests upon some reasonable
consideration of difference or policy, there is no denial of the
equal protection of the law.” Browmn-Forman Co. v. Ken-
tucky, 217 U. S, at 573. As we stated in Allegheny Pitts-
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burgh, a “State may divide different kinds of property into
classes and assign to each class a different tax burden so long
as those divisions and burdens are reasonable.” 488 U.S.,
at 344.

Consistent with this standard, the Court has long upheld
tax classes based on the taxpayer’s ability to pay, see, e. g.,
Fox v. Standard Oil Co. of New Jersey, 294 U.S. 87, 101
(1935); the nature (tangible or intangible) of the property,
see, e. 9., Klein v. Board of Tax Supervisors of Jefferson
County, 282 U. S. 19, 23-24 (1930); the use of the property,
see, e. g., Clark v. Kansas City, 176 U. S. 114 (1900); and the
status (corporate or individual) of the property owner, see,
e. g., Lehnhausen v. Lake Shore Auto Parts Co., 410 U. S.
356 (1973). Proposition 13 employs none of these familiar
classifications. Instead, it classifies property based on its
nominal purchase price: All property purchased for the same
price is taxed the same amount (leaving aside the 2% annual
adjustment). That this scheme can be named (an “acquisi-
tion value” system) does not render it any less arbitrary or
unreasonable. Under Proposition 13, a majestic estate pur-
chased for $150,000 in 1975 (and now worth more than $2
million) is placed in the same tax class as a humble cottage
purchased today for $150,000. The only feature those two
properties have in common is that somewhere, sometime a
sale contract for each was executed that contained the price
“$150,000.” Particularly in an environment of phenomenal
real property appreciation, to classify property based on its
purchase price is “palpably arbitrary.” Allied Stores of
Ohio, Inc. v. Bowers, 3568 U. S. 522, 530 (1959).

II

Under contemporary equal protection doctrine, the test of
whether a classification is arbitrary is “whether the differ-
ence in treatment between [earlier and later purchasers] ra-
tionally furthers a legitimate state interest.” Ante, at 11.
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The adjectives and adverbs in this standard are more impor-
tant than the nouns and verbs.

A legitimate state interest must encompass the interests
of members of the disadvantaged class and the community
at large, as well as the direct interests of the members of the
favored class. It must have a purpose or goal independent
of the direct effect of the legislation and one “‘that we may
reasonably presume to have motivated an impartial legisla-
ture.”” Cleburne v. Cleburne Living Center, Inc., 473 U. S.
432, 452, n. 4 (1985) (STEVENS, J., concurring) (quoting
United States Railroad Retirement Bd. v. Fritz, 449 U. S.
166, 180-181 (1980) (STEVENS, J., concurring in judgment)).
That a classification must find justification outside itself
saves judicial review of such classifications from becoming an
exercise in tautological reasoning.

“A State cannot deflect an equal protection challenge by
observing that in light of the statutory classification all
those within the burdened class are similarly situated.
The classification must reflect pre-existing differences;
it cannot create new ones that are supported by only
their own bootstraps. ‘The Equal Protection Clause
requires more of a state law than nondiscriminatory
application within the class it establishes.” Rinaldi v.
Yeager, 384 U.S. 305, 308 (1966).” Williams v. Ver-
mont, 472 U. S., at 27.

If the goal of the discriminatory classification is not inde-
pendent from the policy itself, “each choice [of classification]
will import its own goal, each goal will count as acceptable,
and the requirement of a ‘rational’ choice-goal relation will
be satisfied by the very making of the choice.” Ely, Legisla-
tive and Administrative Motivation in Constitutional Law, 79
Yale L. J. 1205, 1247 (1970).

A classification rationally furthers a state interest when
there is some fit between the disparate treatment and the
legislative purpose. As noted above, in the review of tax
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statutes we have allowed such fit to be generous and approx-
imate, recognizing that “rational distinctions may be made
with substantially less than mathematical exactitude.” New
Orleans v. Dukes, 427 U. S. 297, 303 (1976). Nonetheless, in
some cases the underinclusiveness or the overinclusiveness
of a classification will be so severe that it cannot be said that
the legislative distinction “rationally furthers” the posited
state interest.* See, e. g., Jimenez v. Weinberger, 417 U. S.
628, 636-638 (1974).

The Court’s cursory analysis of Proposition 13 pays little
attention to either of these aspects of the controlling stand-
ard of review. The first state interest identified by the
Court is California’s “interest in local neighborhood preser-
vation, continuity, and stability.” Amnte, at 12 (citing Vil-
lage of Euclid v. Ambler Realty Co., 272 U. S. 365 (1926)).
It is beyond question that “inhibit[ing the] displacement of
lower income families by the forces of gentrification,” ante,
at 12, is a legitimate state interest; the central issue is
whether the disparate treatment of earlier and later purchas-
ers rationally furthers this goal. Here the Court offers not
an analysis, but only a conclusion: “By permitting older own-
ers to pay progressively less in taxes than new owners of
comparable property, [Proposition 13] rationally furthers
this interest.” Ibid.

I disagree. In my opinion, Proposition 13 sweeps too
broadly and operates too indiscriminately to “rationally fur-
ther” the State’s interest in neighborhood preservation. No
doubt there are some early purchasers living on fixed or lim-
ited incomes who could not afford to pay higher taxes and

4“Herod, ordering the death of all male children born on a particular
day because one of them would some day bring about his downfall, em-
ployed such a[n overinclusive] classification[, as did tJlhe wartime treat-
ment of American citizens of Japanese ancestry [which imposed] burdens
upon a large class of individuals because some of them were believed to
be disloyal.” Tussman & tenBroek, The Equal Protection of the Laws,
37 Calif. L. Rev. 341, 351 (1949).
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still maintain their homes. California has enacted special
legislation to respond to their plight.> Those concerns can-
not provide an adequate justification for Proposition 13. A
statewide, across-the-board tax windfall for all property
owners and their descendants is no more a “rational” means
for protecting this small subgroup than a blanket tax exemp-
tion for all taxpayers named Smith would be a rational
means to protect a particular taxpayer named Smith who
demonstrated difficulty paying her tax bill.

Even within densely populated Los Angeles County, resi-
dential property comprises less than half of the market value
of the property tax roll. App. 45. It cannot be said that
the legitimate state interest in preserving neighborhood
character is “rationally furthered” by tax benefits for owners
of commercial, industrial, vacant, and other nonresidential
properties.® It is just short of absurd to conclude that the
legitimate state interest in protecting a relatively small

5As pointed out in the Commission Report, California has addressed
this specific problem with specific legislation. The State has established
two programs:
“Senior Citizens Property Tax Assistance. Provides refunds of up to

ninety-six percent of property taxes to low income homeowners over age
62.

“Senior Citizens Property Tax Postponement. Allows senior citizens
with incomes under $20,000 to postpone all or part of the taxes on their
homes until an ownership change occurs.” Commission Report 23.

5The Court’s rationale for upholding Proposition 13 does not even argua-
bly apply to vacant property. That, as the Court recognizes, Proposition
13 discourages changes of ownership means that the law creates an imped-
iment to the transfer and development of such property no matter how
socially desirable its improvement might be. It is equally plain that the
competitive advantage enjoyed by the Squires who own commercial prop-
erty is wholly unjustified. There is no rational state interest in providing
those entrepreneurs with a special privilege that tends to discourage oth-
erwise desirable transfers of income-producing property. In a free econ-
omy, the entry of new competitors should be encouraged, not arbitrarily
hampered by unfavorable tax treatment.
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number of economically vulnerable families is “rationally fur-
thered” by a tax windfall for all 9,787,887 property owners’
in California.

The Court’s conclusion is unsound not only because of the
lack of numerical fit between the posited state interest and
Proposition 13’s inequities but also because of the lack of log-
ical fit between ends and means. Although the State may
have a valid interest in preserving some neighborhoods,?
Proposition 13 not only “inhibit[s the] displacement” of set-
tled families, it also inhibits the transfer of unimproved land,
abandoned buildings, and substandard uses. Thus, contrary
to the Court’s suggestion, Proposition 13 is not like a zoning
system. A zoning system functions by recognizing different
uses of property and treating those different uses differently.
See Fuclid v. Ambler Realty Co.,272 U. S., at 388-390. Prop-
osition 13 treats all property alike, giving all owners tax
breaks, and discouraging the transfer or improvement of all
property—the developed and the dilapidated, the neighborly
and the nuisance.

In short, although I agree with the Court that “neighbor-
hood preservation” is a legitimate state interest, I cannot
agree that a tax windfall for all persons who purchased prop-
erty before 1978 rationally furthers that interest. To my
mind, Proposition 13 is too blunt a tool to accomplish such a

"Brief for California Assessors’ Association as Amicus Curiae 2.

8The ambiguous character of this interest is illustrated by the options
faced by a married couple that owns a three- or four-bedroom home that
suited their family needs while their children lived at home. After the
children have moved out, increased taxes and maintenance expenses
would—absent Proposition 13—tend to motivate the sale of the home to a
younger family needing a home of that size, or perhaps the rental of a
room or two to generate the income necessary to pay taxes. Proposition
13, however, subsidizes the wasteful retention of unused housing capacity,
making the sale of the home unwise and the rental of the extra space
unnecessary.
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specialized goal. The severe inequalities created by Propo-
sition 13 cannot be justified by such an interest.?

The second state interest identified by the Court is the
“reliance interests” of the earlier purchasers. Here I find
the Court’s reasoning difficult to follow. Although the pro-
tection of reasonable reliance interests is a legitimate gov-
ernmental purpose, see Heckler v. Mathews, 465 U. S. 728,
746 (1984), this case does not implicate such interests. A
reliance interest is created when an individual justifiably
acts under the assumption that an existing legal condition
will persist; thus reliance interests are most often implicated
when the government provides some benefit and then acts
to eliminate the benefit. See, e. g., New Orleans v. Dukes,
427 U.S. 297 (1976). In this case, those who purchased
property before Proposition 13 was enacted received no as-
surances that assessments would only increase at a limited
rate; indeed, to the contrary, many purchased property in
the hope that property values (and assessments) would ap-
preciate substantially and quickly. It cannot be said, there-
fore, that the earlier purchasers of property somehow have
a reliance interest in limited tax increases.

Perhaps what the Court means is that post-Proposition 13
purchasers have less reliance interests than pre-Proposition

9Respondents contend that the inequities created by Proposition 13 are
justified by the State’s interest in protecting property owners from taxa-
tion on unrealized appreciation. The California Supreme Court relied on
a similar state interest. See Amador Valley Joint Union High School
Dist. v. State Bd. of Equalization, 22 Cal. 3d 208, 236-238, 583 P. 2d 1281,
1309-1311 (1978). 'This argument is closely related to the Court’s reason-
ing concerning “neighborhood preservation”; respondents claim the State
has an interest in preventing the situation in which “skyrocketing real
estate prices . . . driv[e] property taxes beyond some taxpayers’ ability to
pay.” Brief for Respondents 19. As demonstrated above, whatever the
connection between acquisition price and “ability to pay,” a blanket tax
windfall for all early purchasers of property (and their descendants) is
simply too overinclusive to “rationally further” the State’s posited interest
in protecting vulnerable taxpayers.
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13 purchasers. The Court reasons that the State may tax
earlier and later purchasers differently because

“an existing owner rationally may be thought to have
vested expectations in his property or home that are
more deserving of protection than the anticipatory ex-
pectations of a new owner at the point of purchase. A
new owner has full information about the scope of future
tax liability before acquiring the property, and if he
thinks the future tax burden is too demanding, he can
decide not to complete the purchase at all. By contrast,
the existing owner, already saddled with his purchase,
does not have the option of deciding not to buy his home
if taxes become prohibitively high.” Ante, at 12-13.1°

This simply restates the effects of Proposition 13. A pre-
Proposition 13 owner has “vested expectations” in reduced
taxes only because Proposition 13 gave her such expecta-
tions; a later purchaser has no such expectations because
Proposition 13 does not provide her such expectations. But
the same can be said of any arbitrary protection for an exist-
ing class of taxpayers. Consider a law that establishes that
homes with even street numbers would be taxed at twice the
rate of homes with odd street numbers. It is certainly true
that the even-numbered homeowners could not decide to “un-
purchase” their homes and that those considering buying an
even-numbered home would know that it came with an extra
tax burden, but certainly that would not justify the arbitrary
imposition of disparate tax burdens based on house numbers.
So it is in this case. Proposition 13 provides a benefit for
earlier purchasers and imposes a burden on later purchasers.
To say that the later purchasers know what they are getting
into does not answer the critical question: Is it reasonable

1 The Court’s sympathetic reference to “existing owner[s] already sad-
dled” with their property should not obscure the fact that these early
purchasers have already seen their property increase in value more than
tenfold.
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and constitutional to tax early purchasers less than late pur-
chasers when at the time of taxation their properties are
comparable? This question the Court does not answer.

Distilled to its essence, the Court seems to be saying that
earlier purchasers can benefit under Proposition 13 because
earlier purchasers benefit under Proposition 13. If, how-
ever, a law creates a disparity, the State’s interest preserv-
ing that disparity cannot be a “legitimate state interest” jus-
tifying that inequity. As noted above, a statute’s disparate
treatment must be justified by a purpose distinct from the
very effects created by that statute. Thus, I disagree with
the Court that the severe inequities wrought by Proposition
13 can be justified by what the Court calls the “reliance in-
terests” of those who benefit from that scheme.!!

In my opinion, it is irrational to treat similarly situated
persons differently on the basis of the date they joined the
class of property owners. Until today, I would have thought
this proposition far from controversial. In Zobel v. Wil-
liams, 457 U. S. 55 (1982), we ruled that Alaska’s program of
distributing cash dividends on the basis of the recipient’s
years of residency in the State violated the Equal Protection
Clause. The Court wrote:

“If the states can make the amount of a cash dividend
depend on length of residence, what would preclude
varying university tuition on a sliding scale based on
years of residence—or even limiting access of finite pub-

1 Respondents, drawing on the analysis of the California Supreme
Court, contend that the inequities created by Proposition 13 are also justi-
fied by the State’s interest in “permitting the taxpayer to make more
careful and accurate predictions of future tax liability.” Amador Valley,
22 Cal. 3d, at 239, 583 P. 2d, at 1312. This analysis suffers from the same
infirmity as the Court’s “reliance” analysis. I agree that Proposition 13
permits greater predictability of tax liability; the relevant question, how-
ever, is whether the inequities between earlier and later purchasers cre-
ated by Proposition 13 can be justified by something other than the benefit
to the early purchasers. I do not believe that they can.
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lic facilities, eligibility for student loans, for civil service
jobs, or for government contracts by length of domicile?
Could states impose different taxes based on length of
residence? Alaska’s reasoning could open the door to
state apportionment of other rights, benefits, and serv-
ices according to length of residency. It would permit
the states to divide citizens into expanding numbers
of permanent classes. Such a result would be clearly
impermissible.” Id., at 64 (emphasis added) (footnotes
omitted).

Similarly, the Court invalidated on equal protection
grounds New Mexico’s policy of providing a permanent tax
exemption for Vietnam veterans who had been state resi-
dents before May 8, 1976, but not to more recent arrivals.
Hooper v. Bernalillo County Assessor, 472 U. S. 612 (1985).
The Court expressly rejected the State’s claim that it had a
legitimate interest in providing special rewards to veterans
who lived in the State before 1976 and concluded that “[n]ei-
ther the Equal Protection Clause, nor this Court’s prece-
dents, permit the State to prefer established resident veter-
ans over newcomers in the retroactive apportionment of an
economic benefit.” Id., at 623.

As these decisions demonstrate, the selective provision of
benefits based on the timing of one’s membership in a class
(whether that class be the class of residents or the class
of property owners) is rarely a “legitimate state interest.”
Similarly situated neighbors have an equal right to share
in the benefits of local government. It would obviously be
unconstitutional to provide one with more or better fire or
police protection than the other; it is just as plainly unconsti-
tutional to require one to pay five times as much in property
taxes as the other for the same government services. In my
opinion, the severe inequalities created by Proposition 13 are
arbitrary and unreasonable and do not rationally further a
legitimate state interest.

Accordingly, I respectfully dissent.
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Respondents, who are white, were charged with assaulting two African-

Americans. Before jury selection began, the trial judge denied the
prosecution’s motion to prohibit respondents from exercising peremp-
tory challenges in a racially discriminatory manner. The Georgia Su-
preme Court affirmed, distinguishing Edmonson v. Leesville Concrete
Co., 500 U. S. 614—in which this Court held that private litigants cannot
exercise peremptory strikes in a racially discriminatory manner—on the
ground that it involved civil litigants rather than criminal defendants.

Held: The Constitution prohibits a criminal defendant from engaging in

purposeful discrimination on the ground of race in the exercise of pe-
remptory challenges. Pp. 46-59.

(@) The exercise of racially discriminatory peremptory challenges of-
fends the Equal Protection Clause when the offending challenges are
made by the State, Batson v. Kentucky, 476 U. S. 79; Powers v. Ohio, 499
U. S. 400, and, in civil cases, when they are made by private litigants,
Edmonson, supra. Whether the prohibition should be extended to dis-
criminatory challenges made by a criminal defendant turns upon the
following four-factor analysis. Pp. 46-48.

(b) A criminal defendant’s racially discriminatory exercise of peremp-
tory challenges inflicts the harms addressed by Batson. Regardless of
whether it is the State or the defense who invokes them, discriminatory
challenges harm the individual juror by subjecting him to open and pub-
lic racial discrimination and harm the community by undermining public
confidence in this country’s system of justice. Pp. 48-50.

(c) A criminal defendant’s exercise of peremptory challenges consti-
tutes state action for purposes of the Equal Protection Clause under the
analytical framework summarized in Lugar v. Edmondson Oil Co., 457
U.S.922. Respondents’ argument that the adversarial relationship be-
tween the defendant and the prosecution negates a peremptory chal-
lenge’s governmental character is rejected. Unlike other actions taken
in support of a defendant’s defense, the exercise of a peremptory chal-
lenge determines the composition of a governmental body. The fact
that a defendant exercises a peremptory challenge to further his inter-
est in acquittal does not conflict with a finding of state action, since
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whenever a private actor’s conduct is deemed fairly attributable to the
government, it is likely that private motives will have animated the
actor’s decision. Pp. 50-55.

(d) The State has third-party standing to challenge a defendant’s dis-
criminatory use of peremptory challenges, since it suffers a concrete
injury when the fairness and the integrity of its own judicial process is
undermined; since, as the representative of all its citizens, it has a close
relation to potential jurors; and since the barriers to suit by an excluded
juror are daunting. See Powers, 499 U. S., at 411, 413, 414. Pp. 55-56.

(e) A prohibition against the discriminatory exercise of peremptory
challenges does not violate a criminal defendant’s constitutional rights.
It is an affront to justice to argue that the right to a fair trial includes
the right to discriminate against a group of citizens based upon their
race. Nor does the prohibition violate the Sixth Amendment right to
the effective assistance of counsel, since counsel can normally explain
the reasons for peremptory challenges without revealing strategy or
confidential communication, and since neither the Sixth Amendment nor
the attorney-client privilege gives a defendant the right to carry out
through counsel an unlawful course of conduct. In addition, the prohibi-
tion does not violate the Sixth Amendment right to a trial by a jury
that is impartial with respect to both parties. Removing a juror whom
the defendant believes harbors racial prejudice is different from exercis-
ing a peremptory challenge to discriminate invidiously against jurors on
account of race. Pp. 57-59.

261 Ga. 473, 405 S. E. 2d 688, reversed and remanded.

BLACKMUN, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and WHITE, STEVENS, KENNEDY, and SOUTER, JJ., joined. REHN-
QuisT, C. J., filed a concurring opinion, post, p. 59. THOMAS, J., filed an
opinion concurring in the judgment, post, p. 60. O’CONNOR, J., post, p. 62,
and SCALIA, J., post, p. 69, filed dissenting opinions.

Harrison W. Kohler, Senior Assistant Attorney General
of Georgia, argued the cause for petitioner. With him on
the briefs were Michael J. Bowers, Attorney General, and
Charles M. Richards, Senior Assistant Attorney General.

Michael R. Dreeben argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Starr, Assistant Attorney Gen-
eral Mueller, and Deputy Solicitor General Bryson.
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Robert H. Rewvell, Jr., argued the cause for respondents.
With him on the brief was Jesse W. Walters.*

JUSTICE BLACKMUN delivered the opinion of the Court.

For more than a century, this Court consistently and re-
peatedly has reaffirmed that racial discrimination by the
State in jury selection offends the Equal Protection Clause.
See, e. 9., Strauder v. West Virginia, 100 U.S. 303 (1880).
Last Term this Court held that racial discrimination in a civil
litigant’s exercise of peremptory challenges also violates the
Equal Protection Clause. See Edmonson v. Leesville Con-
crete Co., 500 U. S. 614 (1991). Today, we are asked to decide
whether the Constitution prohibits a criminal defendant
from engaging in purposeful racial discrimination in the
exercise of peremptory challenges.

I

On August 10, 1990, a grand jury sitting in Dougherty
County, Ga., returned a six-count indictment charging re-
spondents with aggravated assault and simple battery. See
App. 2. The indictment alleged that respondents beat and
assaulted Jerry and Myra Collins. Respondents are white;
the alleged victims are African-Americans. Shortly after
the events, a leaflet was widely distributed in the local
African-American community reporting the assault and
urging community residents not to patronize respondents’
business.

Before jury selection began, the prosecution moved to pro-
hibit respondents from exercising peremptory challenges in

*Briefs of amici curiae urging reversal were filed for the Criminal Jus-
tice Legal Foundation by Kent Scheidegger and Charles L. Hobson; and
for the NAACP Legal Defense and Educational Fund, Inc., by Julius L.
Chambers, Charles Stephen Ralston, and Eric Schnapper.

Briefs of amici curiae were filed for the National Association of Crimi-
nal Defense Lawyers by Judy Clarke and Mario G. Conte; and for Charles
J. Hynes, pro se, by Jay M. Cohen, Matthew S. Greenberg, Victor Barall,
and Carol Teague Schwartzkopf.
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a racially discriminatory manner. The State explained that
it expected to show that the victims’ race was a factor in the
alleged assault. According to the State, counsel for re-
spondents had indicated a clear intention to use peremptory
strikes in a racially discriminatory manner, arguing that the
circumstances of their case gave them the right to exclude
African-American citizens from participating as jurors in the
trial. Observing that 43 percent of the county’s population
is African-American, the State contended that, if a statis-
tically representative panel is assembled for jury selection,
18 of the potential 42 jurors would be African-American.!
With 20 peremptory challenges, respondents therefore would
be able to remove all the African-American potential jurors.?
Relying on Batson v. Kentucky, 476 U. S. 79 (1986), the Sixth
Amendment, and the Georgia Constitution, the State sought
an order providing that, if it succeeded in making out a prima
facie case of racial discrimination by respondents, the latter
would be required to articulate a racially neutral explanation
for peremptory challenges.

The trial judge denied the State’s motion, holding that
“[n]either Georgia nor federal law prohibits criminal defend-
ants from exercising peremptory strikes in a racially dis-
criminatory manner.” App. 14. The issue was certified for
immediate appeal. Id., at 15 and 18.

The Supreme Court of Georgia, by a 4-to-3 vote, affirmed
the trial court’s ruling. 261 Ga. 473, 405 S. E. 2d 688 (1991).
The court acknowledged that in Edmonson v. Leesville Con-
crete Co., 500 U. S. 614 (1991), this Court had found that the
exercise of a peremptory challenge in a racially discrimina-
tory manner “would constitute an impermissible injury” to
the excluded juror. 261 Ga., at 473, 405 S. E. 2d, at 6&9.

! Under Georgia law, the petit jury in a felony trial is selected from a
panel of 42 persons. Ga. Code Ann. § 15-12-160 (1990).

2When a defendant is indicted for an offense carrying a penalty of four
or more years, Georgia law provides that he may “peremptorily challenge
20 of the jurors impaneled to try him.” §15-12-165.
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The court noted, however, that Edmonson involved private
civil litigants, not criminal defendants. “Bearing in mind
the long history of jury trials as an essential element of the
protection of human rights,” the court “decline[d] to diminish
the free exercise of peremptory strikes by a criminal defend-
ant.” 261 Ga., at 473, 405 S. E. 2d, at 689. Three justices
dissented, arguing that Edmonson and other decisions of
this Court establish that racially based peremptory chal-
lenges by a criminal defendant violate the Constitution. 261
Ga., at 473, 405 S. E. 2d, at 689 (Hunt, J.); id., at 475, 405
S. E. 2d, at 690 (Benham, J.); id., at 479, 405 S. E. 2d, at
693 (Fletcher, J.). A motion for reconsideration was denied.
App. 60.

We granted certiorari to resolve a question left open by
our prior cases—whether the Constitution prohibits a crimi-
nal defendant from engaging in purposeful racial discrimina-
tion in the exercise of peremptory challenges.? 502 U.S.
937 (1991).

II

Over the last century, in an almost unbroken chain of deci-
sions, this Court gradually has abolished race as a consider-
ation for jury service. In Strauder v. West Virginia, 100
U. S. 303 (1880), the Court invalidated a state statute provid-
ing that only white men could serve as jurors. While stat-
ing that a defendant has no right to a “petit jury composed
in whole or in part of persons of his own race,” id., at 305,
the Court held that a defendant does have the right to be
tried by a jury whose members are selected by nondiscrimi-
natory criteria. See also Neal v. Delaware, 103 U. S. 370,

3The Ninth Circuit recently has prohibited criminal defendants from
exercising peremptory challenges on the basis of gender. United States
v. De Gross, 960 F. 2d 1433 (1992) (en banc). Although the panel decision
now has been vacated by the granting of rehearing en banc, a Fifth Circuit
panel has held that criminal defendants may not exercise peremptory
strikes in a racially discriminatory manner. See United States v. Greer,
939 F. 2d 1076, rehearing granted, 948 F. 2d 934 (1991).
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397 (1881); Norris v. Alabama, 294 U.S. 587, 599 (1935)
(State cannot exclude African-Americans from jury venire
on false assumption that they, as a group, are not qualified
to serve as jurors).

In Swain v. Alabama, 380 U. S. 202 (1965), the Court was
confronted with the question whether an African-American
defendant was denied equal protection by the State’s exer-
cise of peremptory challenges to exclude members of his race
from the petit jury. Id., at 209-210. Although the Court
rejected the defendant’s attempt to establish an equal pro-
tection claim premised solely on the pattern of jury strikes
in his own case, it acknowledged that proof of systematic
exclusion of African-Americans through the use of perempto-
ries over a period of time might establish such a violation.
Id., at 224-228.

In Batson v. Kentucky, 476 U. S. 79 (1986), the Court dis-
carded Swain’s evidentiary formulation. The Batson Court
held that a defendant may establish a prima facie case of
purposeful discrimination in selection of the petit jury based
solely on the prosecutor’s exercise of peremptory challenges
at the defendant’s trial. Id., at 87. “Once the defendant
makes a prima facie showing, the burden shifts to the State
to come forward with a neutral explanation for challenging
black jurors.” Id., at 97.4

Last Term this Court applied the Batson framework in
two other contexts. In Powers v. Ohio, 499 U. S. 400 (1991),
it held that in the trial of a white criminal defendant, a prose-
cutor is prohibited from excluding African-American jurors

4The Batson majority specifically reserved the issue before us today.
476 U. S., at 89, n. 12. The two Batson dissenters, however, argued that
the “clear and inescapable import” was that Batson would similarly limit
defendants. Id., at 125-126. Justice Marshall agreed, stating: “[Olur
criminal justice system ‘requires not only freedom from any bias against
the accused, but also from any prejudice against his prosecution. Be-
tween him and the state the scales are to be evenly held.” Hayes v. Mis-
souri, 120 U. S. 68, 70 (1887).” Id., at 107 (concurring opinion).
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on the basis of race. In Edmonson v. Leesville Concrete Co.,
500 U. S. 614 (1991), the Court decided that in a civil case,
private litigants cannot exercise their peremptory strikes in
a racially discriminatory manner.?

In deciding whether the Constitution prohibits criminal
defendants from exercising racially discriminatory peremp-
tory challenges, we must answer four questions. First,
whether a criminal defendant’s exercise of peremptory chal-
lenges in a racially discriminatory manner inflicts the harms
addressed by Batson. Second, whether the exercise of
peremptory challenges by a criminal defendant constitutes
state action. Third, whether prosecutors have standing to
raise this constitutional challenge. And fourth, whether the
constitutional rights of a criminal defendant nonetheless pre-
clude the extension of our precedents to this case.

II1
A

The majority in Powers recognized that “Batson ‘was de-
signed “to serve multiple ends,”’ only one of which was to
protect individual defendants from discrimination in the se-
lection of jurors.” 499 U.S., at 406. As in Powers and Ed-
monson, the extension of Batson in this context is designed
to remedy the harm done to the “dignity of persons” and to
the “integrity of the courts.” Powers, 499 U. S., at 402.

As long ago as Strauder, this Court recognized that deny-
ing a person participation in jury service on account of his
race unconstitutionally discriminates against the excluded
juror. 100 U. S., at 308. See also Batson, 476 U. S., at 87.
While “[a]n individual juror does not have a right to sit on
any particular petit jury, ... he or she does possess the right
not to be excluded from one on account of race.” Powers,

5In his dissent in Edmonson, JUSTICE SCALIA stated that the effect of
that decision logically must apply to defendants in criminal prosecutions.
500 U. S., at 644.
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499 U. S., at 409. Regardless of who invokes the discrimina-
tory challenge, there can be no doubt that the harm is the
same—in all cases, the juror is subjected to open and public
racial discrimination.

But “[t]he harm from discriminatory jury selection extends
beyond that inflicted on the defendant and the excluded juror
to touch the entire community.” Batson, 476 U. S., at 87.
One of the goals of our jury system is “to impress upon the
criminal defendant and the community as a whole that a ver-
dict of conviction or acquittal is given in accordance with
the law by persons who are fair.” Powers, 499 U. S., at 413.
Selection procedures that purposefully exclude African-
Americans from juries undermine that public confidence—as
well they should. “The overt wrong, often apparent to the
entire jury panel, casts doubt over the obligation of the par-
ties, the jury, and indeed the court to adhere to the law
throughout the trial of the cause.” Id., at 412. See gener-
ally Underwood, Ending Race Discrimination in Jury Selec-
tion: Whose Right Is It, Anyway?, 92 Colum. L. Rev. 725,
748-750 (1992).

The need for public confidence is especially high in cases
involving race-related crimes. In such cases, emotions in
the affected community will inevitably be heated and vola-
tile. Public confidence in the integrity of the criminal jus-
tice system is essential for preserving community peace in
trials involving race-related crimes. See Alschuler, The Su-
preme Court and the Jury: Voir Dire, Peremptory Chal-
lenges, and the Review of Jury Verdicts, 56 U. Chi. L. Rev.
153, 195-196 (1989) (describing two trials in Miami, Fla., in
which all African-American jurors were peremptorily struck
by white defendants accused of racial beating, and the public
outrage and riots that followed the defendants’ acquittal).

“[Ble it at the hands of the State or the defense,” if a court
allows jurors to be excluded because of group bias, “[it] is [a]
willing participant in a scheme that could only undermine
the very foundation of our system of justice—our citizens’
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confidence in it.” State v. Alvarado, 221 N. J. Super. 324,
328, 534 A. 2d 440, 442 (1987). Just as public confidence in
criminal justice is undermined by a conviction in a trial
where racial discrimination has occurred in jury selection, so
is public confidence undermined where a defendant, assisted
by racially discriminatory peremptory strikes, obtains an
acquittal.’
B

The fact that a defendant’s use of discriminatory peremp-
tory challenges harms the jurors and the community does
not end our equal protection inquiry. Racial discrimination,
although repugnant in all contexts, violates the Constitution
only when it is attributable to state action. See Moose
Lodge No. 107 v. Irvis, 407 U. S. 163, 172 (1972). Thus, the
second question that must be answered is whether a criminal
defendant’s exercise of a peremptory challenge constitutes
state action for purposes of the Equal Protection Clause.

Until Edmonson, the cases decided by this Court that pre-
sented the problem of racially discriminatory peremptory
challenges involved assertions of discrimination by a prose-
cutor, a quintessential state actor. In Edmonson, by con-
trast, the contested peremptory challenges were exercised
by a private defendant in a civil action. In order to deter-
mine whether state action was present in that setting, the

5The experience of many state jurisdictions has led to the recognition
that a race-based peremptory challenge, regardless of who exercises it,
harms not only the challenged juror, but the entire community. Acting
pursuant to their state constitutions, state courts have ruled that criminal
defendants have no greater license to violate the equal protection rights
of prospective jurors than have prosecutors. See, e. g., State v. Levinson,
71 Haw. 492, 795 P. 2d 845 (1990); People v. Kern, 149 App. Div. 2d 187,
545 N. Y. S. 2d 4 (1989), aff’d, 75 N. Y. 2d 638, 555 N. Y. S. 2d 647 (1990);
State v. Alvarado, 221 N. J. Super. 324, 534 A. 2d 440 (1987); State v. Neil,
457 So. 2d 481 (Fla. 1984); Commonwealth v. Soares, 377 Mass. 461, 387
N. E. 2d 499, cert. denied, 444 U. S. 881 (1979); People v. Wheeler, 22 Cal.
3d 258, 583 P. 2d 748 (1978).
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Court in Edmonson used the analytical framework summa-
rized in Lugar v. Edmondson Oil Co., 457 U. S. 922 (1982)."

The first inquiry is “whether the claimed [constitutional]
deprivation has resulted from the exercise of a right or privi-
lege having its source in state authority.” Id., at 939.
“There can be no question” that peremptory challenges sat-
isfy this first requirement, as they “are permitted only when
the government, by statute or decisional law, deems it appro-
priate to allow parties to exclude a given number of persons
who otherwise would satisfy the requirements for service on
the petit jury.” FEdmonson, 500 U.S., at 620. As in Ed-
monson, a Georgia defendant’s right to exercise peremptory
challenges and the scope of that right are established by a
provision of state law. Ga. Code Ann. §15-12-165 (1990).

The second inquiry is whether the private party charged
with the deprivation can be described as a state actor. See
Lugar, 457 U. S., at 941-942. In resolving that issue, the
Court in Edmonson found it useful to apply three principles:
(1) “the extent to which the actor relies on governmental
assistance and benefits”; (2) “whether the actor is performing
a traditional governmental function”; and (3) “whether the
injury caused is aggravated in a unique way by the incidents
of governmental authority.” 500 U. S., at 621-622.

As to the first principle, the Edmonson Court found that
the peremptory challenge system, as well as the jury sys-
tem as a whole, “simply could not exist” without the “overt,
significant participation of the government.” Id., at 622.
Georgia provides for the compilation of jury lists by the
board of jury commissioners in each county and establishes
the general criteria for service and the sources for creating
a pool of qualified jurors representing a fair cross section of
the community. Ga. Code Ann. § 15-12-40. State law fur-

"The Court in Lugar held that a private litigant is appropriately charac-
terized as a state actor when he “jointly participates” with state officials
in securing the seizure of property in which the private party claims to
have rights. 457 U. S,, at 932-933, 941-942.
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ther provides that jurors are to be selected by a specified
process, § 15-12-42; they are to be summoned to court under
the authority of the State, §15-12-120; and they are to be
paid an expense allowance by the State whether or not they
serve on a jury, §15-12-9. At court, potential jurors are
placed in panels in order to facilitate examination by counsel,
§ 15-12-131; they are administered an oath, § 15-12-132; they
are questioned on voir dire to determine whether they are
impartial, § 15-12-164; and they are subject to challenge for
cause, §15-12-163.

In light of these procedures, the defendant in a Georgia
criminal case relies on “governmental assistance and bene-
fits” that are equivalent to those found in the civil context
in Edmonson. “By enforcing a discriminatory peremptory
challenge, the Court ‘has . . . elected to place its power,
property and prestige behind the [alleged] discrimination.’”
Edmonson, 500 U. S., at 624 (citation omitted).

In regard to the second principle, the Court in Edmonson
found that peremptory challenges perform a traditional func-
tion of the government: “Their sole purpose is to permit
litigants to assist the government in the selection of an im-
partial trier of fact.” Id., at 620. And, as the Edmonson
Court recognized, the jury system in turn “performs the crit-
ical governmental functions of guarding the rights of liti-
gants and ‘ensur[ing] continued acceptance of the laws by all
of the people’” Id., at 624 (citation omitted). These same
conclusions apply with even greater force in the criminal con-
text because the selection of a jury in a criminal case fulfills
a unique and constitutionally compelled governmental func-
tion. Compare Duncan v. Louisiana, 391 U.S. 145 (1968)
(making Sixth Amendment applicable to States through
Fourteenth Amendment), with Minneapolis & St. Louis R.
Co. v. Bombolis, 241 U. S. 211 (1916) (States do not have a
constitutional obligation to provide a jury trial in civil cases).
Cf. West v. Atkins, 487 U. S. 42, 53, n. 10, 57 (1988) (private
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physician hired by State to provide medical care to prisoners
was state actor because doctor was hired to fulfill State’s
constitutional obligation to attend to necessary medical care
of prison inmates). The State cannot avoid its constitutional
responsibilities by delegating a public function to private
parties. Cf. Terry v. Adams, 345 U.S. 461 (1953) (private
political party’s determination of qualifications for primary
voters held to constitute state action).

Finally, the Edmonson Court indicated that the courtroom
setting in which the peremptory challenge is exercised inten-
sifies the harmful effects of the private litigant’s discrimina-
tory act and contributes to its characterization as state ac-
tion. These concerns are equally present in the context of
a criminal trial. Regardless of who precipitated the jurors’
removal, the perception and the reality in a criminal trial
will be that the court has excused jurors based on race, an
outcome that will be attributed to the State.®

Respondents nonetheless contend that the adversarial re-
lationship between the defendant and the prosecution ne-
gates the governmental character of the peremptory chal-
lenge. Respondents rely on Polk County v. Dodson, 454
U. S. 312 (1981), in which a defendant sued, under 42 U. S. C.
§1983, the public defender who represented him. The de-
fendant claimed that the public defender had violated his
constitutional rights in failing to provide adequate represen-
tation. This Court determined that a public defender does
not qualify as a state actor when engaged in his general rep-
resentation of a criminal defendant.’

8Indeed, it is common practice not to reveal the identity of the challeng-
ing party to the jurors and potential jurors, thus enhancing the perception
that it is the court that has rejected them. See Underwood, Ending Race
Discrimination in Jury Selection: Whose Right Is It, Anyway?, 92 Colum.
L. Rev. 725, 751, n. 117 (1992).

9 Although Polk County determined whether or not the public defend-
er’s actions were under color of state law, as opposed to whether or not
they constituted state action, this Court subsequently has held that the
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Polk County did not hold that the adversarial relationship
of a public defender with the State precludes a finding
of state action—it held that this adversarial relationship
prevented the attorney’s public employment from alone
being sufficient to support a finding of state action. In-
stead, the determination whether a public defender is a state
actor for a particular purpose depends on the nature and
context of the function he is performing. For example, in
Branti v. Finkel, 445 U. S. 507 (1980), this Court held that
a public defender, in making personnel decisions on behalf
of the State, is a state actor who must comply with consti-
tutional requirements. And the Polk County Court itself
noted, without deciding, that a public defender may act
under color of state law while performing certain administra-
tive, and possibly investigative, functions. See 454 U. S., at
325.

The exercise of a peremptory challenge differs signifi-
cantly from other actions taken in support of a defendant’s
defense. In exercising a peremptory challenge, a criminal
defendant is wielding the power to choose a quintessential
governmental body—indeed, the institution of government
on which our judicial system depends. Thus, as we held in
Edmonson, when “a government confers on a private body
the power to choose the government’s employees or officials,
the private body will be bound by the constitutional mandate
of race neutrality.” 500 U. S., at 625.

Lastly, the fact that a defendant exercises a peremptory
challenge to further his interest in acquittal does not conflict
with a finding of state action. Whenever a private actor’s
conduct is deemed “fairly attributable” to the government, it
is likely that private motives will have animated the actor’s
decision. Indeed, in Edmonson, the Court recognized that
the private party’s exercise of peremptory challenges consti-

two inquiries are the same, see, e. g., Rendell-Baker v. Kohn, 457 U. S. 830,
838 (1982), and has specifically extended Polk County’s reasoning to state-
action cases, see Blum v. Yaretsky, 457 U. S. 991, 1009, n. 20 (1982).
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tuted state action, even though the motive underlying the
exercise of the peremptory challenge may be to protect a
private interest. See id., at 626.1°

C

Having held that a defendant’s discriminatory exercise of
a peremptory challenge is a violation of equal protection, we
move to the question whether the State has standing to chal-
lenge a defendant’s discriminatory use of peremptory chal-
lenges. In Powers, 499 U. S., at 416, this Court held that
a white criminal defendant has standing to raise the equal
protection rights of black jurors wrongfully excluded from
jury service. While third-party standing is a limited excep-
tion, the Powers Court recognized that a litigant may raise
a claim on behalf of a third party if the litigant can demon-
strate that he has suffered a concrete injury, that he has a
close relation to the third party, and that there exists some
hindrance to the third party’s ability to protect its own in-
terests. Id., at 411. In Edmonson, the Court applied the
same analysis in deciding that civil litigants had standing to
raise the equal protection rights of jurors excluded on the
basis of their race.

In applying the first prong of its standing analysis, the
Powers Court found that a criminal defendant suffered cog-

10 Numerous commentators similarly have concluded that a defendant’s
exercise of peremptory challenges constitutes state action. See generally
Alschuler, The Supreme Court and the Jury: Voir Dire, Peremptory Chal-
lenges, and the Review of Jury Verdicts, 56 U. Chi. L. Rev. 153, 197-198
(1989); Note, State Action and the Peremptory Challenge: Evolution of the
Court’s Treatment and Implications for Georgia v. McCollum, 67 Notre
Dame L. Rev. 1049, 1061-1074 (1992); Note, Discrimination by the Defense:
Peremptory Challeges after Batson v. Kentucky, 88 Colum. L. Rev. 355,
358-361 (1988); Comment, The Prosecutor’s Right to Object to a Defend-
ant’s Abuse of Peremptory Challenges, 93 Dick. L. Rev. 143, 158-162
(1988); Tanford, Racism in the Adversary System: The Defendant’s Use of
Peremptory Challenges, 63 S. Cal. L. Rev. 1015, 1027-1030 (1990); Under-
wood, 92 Colum. L. Rev., at 750-753.
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nizable injury “because racial discrimination in the selection
of jurors ‘casts doubt on the integrity of the judicial process,’
and places the fairness of a criminal proceeding in doubt.”
499 U.S., at 411 (citation omitted). In Edmonson, this
Court found that these harms were not limited to the crimi-
nal sphere. 500 U. S., at 630. Surely, a State suffers a simi-
lar injury when the fairness and integrity of its own judicial
process is undermined.

In applying the second prong of its standing analysis, the
Powers Court held that voir dire permits a defendant to
“establish a relation, if not a bond of trust, with the jurors,”
a relation that “continues throughout the entire trial.” 499
U.S., at 413. “Exclusion of a juror on the basis of race
severs that relation in an invidious way.” Edmonson, 500
U. S, at 629.

The State’s relation to potential jurors in this case is closer
than the relationships approved in Powers and Edmonson.
As the representative of all its citizens, the State is the logi-
cal and proper party to assert the invasion of the constitu-
tional rights of the excluded jurors in a criminal trial. In-
deed, the Fourteenth Amendment forbids the State to deny
persons within its jurisdiction the equal protection of the
laws.

In applying the final prong of its standing analysis, the
Powers Court recognized that, although individuals excluded
from jury service on the basis of race have a right to bring
suit on their own behalf, the “barriers to a suit by an ex-
cluded juror are daunting.” 499 U.S., at 414. See also
Edmonson, 500 U. S., at 629. The barriers are no less formi-
dable in this context. See Note, Discrimination by the De-
fense: Peremptory Challenges after Batson v. Kentucky, 88
Colum. L. Rev. 355, 367 (1988); Underwood, 92 Colum. L.
Rev., at 757 (summarizing barriers to suit by excluded juror).
Accordingly, we hold that the State has standing to assert
the excluded jurors’ rights.
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The final question is whether the interests served by Bat-
son must give way to the rights of a criminal defendant. As
a preliminary matter, it is important to recall that peremp-
tory challenges are not constitutionally protected fundamen-
tal rights; rather, they are but one state-created means to
the constitutional end of an impartial jury and a fair trial.
This Court repeatedly has stated that the right to a peremp-
tory challenge may be withheld altogether without impairing
the constitutional guarantee of an impartial jury and a fair
trial. See Frazier v. United States, 335 U. S. 497, 505, n. 11
(1948); United States v. Wood, 299 U. S. 123, 145 (1936); Stil-
son v. United States, 250 U. S. 583, 586 (1919); see also Swain,
380 U. S., at 219.

Yet in Swain, the Court reviewed the “very old creden-
tials,” id., at 212, of the peremptory challenge and noted the
“long and widely held belief that the peremptory challenge
is a necessary part of trial by jury,” id., at 219; see id., at
212-219. This Court likewise has recognized that “the role
of litigants in determining the jury’s composition provides
one reason for wide acceptance of the jury system and of its
verdicts.” Edmonson, 500 U. S., at 630.

We do not believe that this decision will undermine the
contribution of the peremptory challenge to the administra-
tion of justice. Nonetheless, “if race stereotypes are the
price for acceptance of a jury panel as fair,” we reaffirm
today that such a “price is too high to meet the standard of
the Constitution.” Id., at 630. Defense counsel is limited
to “legitimate, lawful conduct.” Nix v. Whiteside, 475 U. S.
157, 166 (1986) (defense counsel does not render ineffective
assistance when he informs his client that he would disclose
the client’s perjury to the court and move to withdraw from
representation). It is an affront to justice to argue that a
fair trial includes the right to discriminate against a group
of citizens based upon their race.
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Nor does a prohibition of the exercise of discriminatory
peremptory challenges violate a defendant’s Sixth Amend-
ment right to the effective assistance of counsel. Counsel
can ordinarily explain the reasons for peremptory challenges
without revealing anything about trial strategy or any con-
fidential client communications. In the rare case in which
the explanation for a challenge would entail confidential com-
munications or reveal trial strategy, an in camera discussion
can be arranged. See United States v. Zolin, 491 U. S. 554
(1989); cf. Batson, 476 U. S., at 97 (expressing confidence that
trial judges can develop procedures to implement the Court’s
holding). In any event, neither the Sixth Amendment right
nor the attorney-client privilege gives a criminal defendant
the right to carry out through counsel an unlawful course of
conduct. See Nix, 475 U. S, at 166; Zolin, 491 U. S., at 562—
563. See Swift, Defendants, Racism and the Peremptory
Challenge, 22 Colum. Hum. Rights L. Rev. 177, 207-208
(1991).

Lastly, a prohibition of the discriminatory exercise of
peremptory challenges does not violate a defendant’s Sixth
Amendment right to a trial by an impartial jury. The goal
of the Sixth Amendment is “jury impartiality with respect
to both contestants.” Holland v. Illinots, 493 U. S. 474, 483
(1990). See also Hayes v. Missouri, 120 U. S. 68 (1887).

We recognize, of course, that a defendant has the right to
an impartial jury that can view him without racial animus,
which so long has distorted our system of criminal justice.
We have, accordingly, held that there should be a mechanism
for removing those on the venire whom the defendant has
specific reason to believe would be incapable of confronting
and suppressing their racism. See Ham v. South Carolina,
409 U. S. 524, 526-527 (1973); Rosales-Lopez v. United States,
451 U. S. 182, 189-190 (1981) (plurality opinion of WHITE, J.).
Cf. Morgan v. Illinois, 504 U. S. 719 (1992) (exclusion of juror
in capital trial is permissible upon showing that juror is inca-
pable of considering sentences other than death).
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But there is a distinction between exercising a peremptory
challenge to discriminate invidiously against jurors on ac-
count of race and exercising a peremptory challenge to re-
move an individual juror who harbors racial prejudice. This
Court firmly has rejected the view that assumptions of par-
tiality based on race provide a legitimate basis for disqualify-
ing a person as an impartial juror. As this Court stated just
last Term in Powers, “[wle may not accept as a defense to
racial discrimination the very stereotype the law condemns.”
499 U. S., at 410. “In our heterogeneous society policy as
well as constitutional considerations militate against the di-
visive assumption—as a per se rule—that justice in a court
of law may turn upon the pigmentation of skin, the accident
of birth, or the choice of religion.” Ristaino v. Ross, 424
U. S. 589, 596, n. 8 (1976). We therefore reaffirm today that
the exercise of a peremptory challenge must not be based on
either the race of the juror or the racial stereotypes held by
the party.

Iv

We hold that the Constitution prohibits a criminal defend-
ant from engaging in purposeful discrimination on the
ground of race in the exercise of peremptory challenges.
Accordingly, if the State demonstrates a prima facie case of
racial discrimination by the defendants, the defendants must
articulate a racially neutral explanation for peremptory chal-
lenges. The judgment of the Supreme Court of Georgia is
reversed, and the case is remanded for further proceedings
not inconsistent with this opinion.

It is so ordered.

CHIEF JUSTICE REHNQUIST, concurring.

I was in dissent in Edmonson v. Leesville Concrete Co.,
500 U. S. 614 (1991), and continue to believe that case to have
been wrongly decided. But so long as it remains the law, I
believe that it controls the disposition of this case on the
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issue of “state action” under the Fourteenth Amendment. I
therefore join the opinion of the Court.

JUSTICE THOMAS, concurring in the judgment.

As a matter of first impression, I think that I would have
shared the view of the dissenting opinions: A criminal de-
fendant’s use of peremptory strikes cannot violate the Four-
teenth Amendment because it does not involve state action.
Yet, I agree with the Court and THE CHIEF JUSTICE that
our decision last Term in Edmonson v. Leesville Concrete
Co., 500 U. S. 614 (1991), governs this case and requires the
opposite conclusion. Because the respondents do not ques-
tion Edmonson, 1 believe that we must accept its conse-
quences. I therefore concur in the judgment reversing the
Georgia Supreme Court.

I write separately to express my general dissatisfaction
with our continuing attempts to use the Constitution to regu-
late peremptory challenges. See, e. g., Batson v. Kentucky,
476 U. S. 79 (1986); Powers v. Ohio, 499 U. S. 400 (1991); Ed-
monson, supra. In my view, by restricting a criminal de-
fendant’s use of such challenges, this case takes us further
from the reasoning and the result of Strauder v. West Vir-
gimia, 100 U. S. 303 (1880). I doubt that this departure will
produce favorable consequences. On the contrary, I am cer-
tain that black criminal defendants will rue the day that this
Court ventured down this road that inexorably will lead to
the elimination of peremptory strikes.

In Strauder, as the Court notes, we invalidated a state law
that prohibited blacks from serving on juries. In the course
of the decision, we observed that the racial composition of a
jury may affect the outcome of a criminal case. We ex-
plained: “It is well known that prejudices often exist against
particular classes in the community, which sway the judg-
ment of jurors, and which, therefore, operate in some cases
to deny to persons of those classes the full enjoyment of that
protection which others enjoy.” Id., at 309. We thus recog-
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nized, over a century ago, the precise point that JUSTICE
O’CoNNOR makes today. Simply stated, securing represen-
tation of the defendant’s race on the jury may help to over-
come racial bias and provide the defendant with a better
chance of having a fair trial. Post, at 68—69.

I do not think that this basic premise of Strauder has be-
come obsolete. The public, in general, continues to believe
that the makeup of juries can matter in certain instances.
Consider, for example, how the press reports criminal trials.
Major newspapers regularly note the number of whites and
blacks that sit on juries in important cases.! Their editors
and readers apparently recognize that conscious and uncon-
scious prejudice persists in our society and that it may influ-
ence some juries. Common experience and common sense
confirm this understanding.

In Batson, however, this Court began to depart from
Strauder by holding that, without some actual showing, sup-
positions about the possibility that jurors may harbor preju-
dice have no legitimacy. We said, in particular, that a prose-
cutor could not justify peremptory strikes “by stating
merely that he challenged jurors of the defendant’s race on
the assumption—or his intuitive judgment—that they would
be partial to the defendant because of their shared race.”
476 U. S., at 97.  As noted, however, our decision in Strauder
rested on precisely such an “assumption” or “intuition.” We
reasonably surmised, without direct evidence in any particu-
lar case, that all-white juries might judge black defendants
unfairly.

Our departure from Strauder has two negative conse-
quences. First, it produces a serious misordering of our
priorities. In Strauder, we put the rights of defendants
foremost. Today’s decision, while protecting jurors, leaves
defendants with less means of protecting themselves. Un-

1A computer search, for instance, reveals that the phrase “all white
jury” has appeared over 200 times in the past five years in the New York
Times, Chicago Tribune, and Los Angeles Times.
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less jurors actually admit prejudice during voir dire, defend-
ants generally must allow them to sit and run the risk that
racial animus will affect the verdict. Cf. Fed. Rule Evid.
606(b) (generally excluding juror testimony after trial to im-
peach the verdict). In effect, we have exalted the right of
citizens to sit on juries over the rights of the criminal defend-
ant, even though it is the defendant, not the jurors, who faces
imprisonment or even death. At a minimum, I think that
this inversion of priorities should give us pause.

Second, our departure from Strauder has taken us down a
slope of inquiry that had no clear stopping point. Today,
we decide only that white defendants may not strike black
veniremen on the basis of race. Eventually, we will have to
decide whether black defendants may strike white venire-
men.2 See, e. g., State v. Carr, 261 Ga. 845, 413 S. E. 2d 192
(1992). Next will come the question whether defendants
may exercise peremptories on the basis of sex. See, e.g.,
United States v. De Gross, 960 F. 2d 1433 (CA9 1992). The
consequences for defendants of our decision and of these fu-
ture cases remain to be seen. But whatever the benefits
were that this Court perceived in a criminal defendant’s hav-
ing members of his class on the jury, see Strauder, 100 U. S.,
at 309-310, they have evaporated.

JUSTICE O’CONNOR, dissenting.

The Court reaches the remarkable conclusion that criminal
defendants being prosecuted by the State act on behalf of
their adversary when they exercise peremptory challenges
during jury selection. The Court purports merely to follow

2The NAACP Legal Defense and Educational Fund, Inc., has submitted
a brief arguing, in all sincerity, that “whether white defendants can use
peremptory challenges to purge minority jurors presents quite different
issues from whether a minority defendant can strike majority group ju-
rors.” Brief for NAACP Legal Defense and Educational Fund, Inc., as
Amicus Curiae 3—4. Although I suppose that this issue technically re-
mains open, it is difficult to see how the result could be different if the
defendants here were black.
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precedents, but our cases do not compel this perverse result.
To the contrary, our decisions specifically establish that crim-
inal defendants and their lawyers are not government actors
when they perform traditional trial functions.

I

It is well and properly settled that the Constitution’s equal
protection guarantee forbids prosecutors to exercise peremp-
tory challenges in a racially discriminatory fashion. See
Batson v. Kentucky, 476 U. S. 79 (1986); Powers v. Ohio, 499
U. S. 400, 409 (1991). The Constitution, however, affords
no similar protection against private action. “Embedded in
our Fourteenth Amendment jurisprudence is a dichotomy
between state action, which is subject to scrutiny under the
Amendmenlt] . . ., and private conduct, against which the
Amendment affords no shield, no matter how unfair that con-
duct may be.” National Collegiate Athletic Assn. v. Tar-
kanian, 483 U.S. 179, 191 (1988) (footnote omitted). This
distinction appears on the face of the Fourteenth Amend-
ment, which provides that “No State shall . . . deny to any
person within its jurisdiction the equal protection of the
laws.” U.S. Const., Amdt. 14, §1 (emphasis added). The
critical but straightforward question this case presents is
whether criminal defendants and their lawyers, when exer-
cising peremptory challenges as part of a defense, are state
actors.

In Lugar v. Edmondson Oil Co., 457 U. S. 922 (1982), the
Court developed a two-step approach to identifying state
action in cases such as this. First, the Court will ask
“whether the claimed deprivation has resulted from the ex-
ercise of a right or privilege having its source in state au-
thority.” Id., at 939. Next, it will decide whether, on the
particular facts at issue, the parties who allegedly caused the
deprivation of a federal right can “appropriately” and “in all
fairness” be characterized as state actors. Ibid.; Edmonson
v. Leesville Concrete Co., 500 U.S. 614, 620 (1991). The
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Court’s determination in this case that the peremptory chal-
lenge is a creation of state authority, ante, at 51, breaks no
new ground. See Edmonson, supra, at 620-621. But dis-
posing of this threshold matter leaves the Court with the
task of showing that criminal defendants who exercise pe-
remptories should be deemed governmental actors. What
our cases require, and what the Court neglects, is a realistic
appraisal of the relationship between defendants and the
government that has brought them to trial.

We discussed that relationship in Polk County v. Dodson,
454 U. S. 312 (1981), which held that a public defender does
not act “under color of state law” for purposes of 42 U. S. C.
§1983 “when performing a lawyer’s traditional functions as
counsel to a defendant in a criminal proceeding.” 454 U. S,
at 325. We began our analysis by explaining that a public
defender’s obligations toward her client are no different than
the obligations of any other defense attorney. Id., at 318.
These obligations preclude attributing the acts of defense
lawyers to the State: “[T]he duties of a defense lawyer are
those of a personal counselor and advocate. It is often said
that lawyers are ‘officers of the court.” But the Courts of
Appeals are agreed that a lawyer representing a client is
not, by virtue of being an officer of the court, a state
actor ....” [Ibid.

We went on to stress the inconsistency between our ad-
versarial system of justice and theories that would make de-
fense lawyers state actors. “In our system,” we said, “a
defense lawyer characteristically opposes the designated
representatives of the State.” Ibid. This adversarial pos-
ture rests on the assumption that a defense lawyer best
serves the public “not by acting on behalf of the State or in
concert with it, but rather by advancing ‘the undivided inter-
ests of his client.”” Id., at 318-319 (quoting Ferri v. Acker-
man, 444 U. S. 193, 204 (1979)). Moreover, we pointed out
that the independence of defense attorneys from state con-
trol has a constitutional dimension. Gideon v. Wainwright,
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372 U. S. 335 (1963), “established the right of state criminal
defendants to the guiding hand of counsel at every step in
the proceedings against [them].” 454 U. S., at 322 (internal
quotation marks omitted). Implicit in this right “is the as-
sumption that counsel will be free of state control. There
can be no fair trial unless the accused receives the services
of an effective and independent advocate.” Ibid. Thus, the
defense’s freedom from state authority is not just empirically
true, but is a constitutionally mandated attribute of our ad-
versarial system.

Because this Court deems the “under color of state law”
requirement that was not satisfied in Dodson identical to
the Fourteenth Amendment’s state action requirement, see
Lugar, supra, at 929, the holding of Dodson simply cannot
be squared with today’s decision. In particular, Dodson
cannot be explained away as a case concerned exclusively
with the employment status of public defenders. See ante,
at 54. The Dodson Court reasoned that public defenders
performing traditional defense functions are not state actors
because they occupy the same position as other defense at-
torneys in relevant respects. 454 U.S., at 319-325. This
reasoning followed on the heels of a critical determination:
Defending an accused “is essentially a private function,” not
state action. Id., at 319. The Court’s refusal to acknowl-
edge Dodson’s initial holding, on which the entire opinion
turned, will not make that holding go away.

The Court also seeks to evade Dodson’s logic by spinning
out a theory that defendants and their lawyers transmogrify
from government adversaries into state actors when they
exercise a peremptory challenge, and then change back to
perform other defense functions. See ante, at 54. Dodson,
however, established that even though public defenders
might act under color of state law when carrying out admin-
istrative or investigative functions outside a courtroom, they
are not vested with state authority “when performing a law-
yer’s traditional functions as counsel to a defendant in a
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criminal proceeding.” 454 U.S,, at 325. Since making pe-
remptory challenges plainly qualifies as a “traditional func-
tion” of criminal defense lawyers, see Swain v. Alabama, 380
U. S. 202, 212-219 (1965); Lewis v. United States, 146 U. S.
370, 376 (1892), Dodson forecloses the Court’s functional
analysis.

Even aside from our prior rejection of it, the Court’s func-
tional theory fails. “[A] State normally can be held respon-
sible for a private decision only when it has exercised coer-
cive power or has provided such significant encouragement
. .. that the choice must in law be deemed to be that of the
State.” Blum v. Yaretsky, 457 U. S. 991, 1004 (1982). Thus,
a private party’s exercise of choice allowed by state law does
not amount to state action for purposes of the Fourteenth
Amendment so long as “the initiative comes from [the pri-
vate party] and not from the State.” Jackson v. Metropoli-
tan Edison Co., 419 U. S. 345, 357 (1974). See Flagg Bros.,
Inc. v. Brooks, 436 U. S. 149, 165 (1978) (State not responsible
for a decision it “permits but does not compel”). The gov-
ernment in no way influences the defense’s decision to use a
peremptory challenge to strike a particular juror. Our ad-
versarial system of criminal justice and the traditions of the
peremptory challenge vest the decision to strike a juror en-
tirely with the accused. A defendant “may, if he chooses,
peremptorily challenge ‘on his own dislike, without showing
any cause;’ he may exercise that right without reason or for
no reason, arbitrarily and capriciously.” Pointer v. United
States, 151 U. S. 396, 408 (1894) (quoting 1 E. Coke, Institutes
156b (19th ed. 1832)). “The essential nature of the peremp-
tory challenge is that it is one exercised without a reason
stated, without inquiry and without being subject to the
court’s control.” Swain, supra, at 220. See Dodson, supra,
at 321-322; Lewis, supra, at 376, 378.

Certainly, Edmonson v. Leesville Concrete Co. did not ren-
der Dodson and its realistic approach to the state action in-
quiry dead letters. The Edmonson Court distinguished
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Dodson by saying: “In the ordinary context of civil litigation
in which the government is not a party, an adversarial rela-
tion does not exist between the government and a private
litigant. In the jury selection process, the government and
private litigants work for the same end.” Edmonson, 500
U.S., at 627. While the nonpartisan administrative inter-
ests of the State and the partisan interests of private liti-
gants may not be at odds during civil jury selection, the same
cannot be said of the partisan interests of the State and the
defendant during jury selection in a criminal trial. A pri-
vate civil litigant opposes a private counterpart, but a crimi-
nal defendant is by design in an adversarial relationship with
the government. Simply put, the defendant seeks to strike
jurors predisposed to convict, while the State seeks to strike
jurors predisposed to acquit. The Edmonson Court clearly
recognized this point when it limited the statement that “an
adversarial relation does not exist between the government
and a private litigant” to “the ordinary context of civil liti-
gation in which the government is not a party.” Ibid. (em-
phasis added).

From arrest, to trial, to possible sentencing and punish-
ment, the antagonistic relationship between government and
the accused is clear for all to see. Rather than squarely fac-
ing this fact, the Court, as in Edmonson, rests its finding of
governmental action on the points that defendants exercise
peremptory challenges in a courtroom and judges alter the
composition of the jury in response to defendants’ choices.
I found this approach wanting in the context of civil contro-
versies between private litigants, for reasons that need not
be repeated here. See id., at 632 (O’CONNOR, J., dissenting).
But even if I thought Edmonson was correctly decided, I
could not accept today’s simplistic extension of it. Dodson
makes clear that the unique relationship between criminal
defendants and the State precludes attributing defendants’
actions to the State, whatever is the case in civil trials.
How could it be otherwise when the underlying question is
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whether the accused “clan] be described in all fairness as a
state actor”? 500 U.S., at 620. As Dodson accords with
our state action jurisprudence and with common sense, I
would honor it.

II

What really seems to bother the Court is the prospect that
leaving criminal defendants and their attorneys free to make
racially motivated peremptory challenges will undermine the
ideal of nondiscriminatory jury selection we espoused in
Batson, 476 U. S., at 85-88. The concept that the govern-
ment alone must honor constitutional dictates, however, is a
fundamental tenet of our legal order, not an obstacle to be
circumvented. This is particularly so in the context of crim-
inal trials, where we have held the prosecution to uniquely
high standards of conduct. See Brady v. Maryland, 373
U. S. 83 (1963) (disclosure of evidence favorable to the ac-
cused); Berger v. United States, 295 U. S. 78, 88 (1935) (“The
[prosecutor] is the representative not of an ordinary party to
a controversy, but of a sovereignty . . . whose interest . . . in
a criminal prosecution is not that it shall win a case, but that
justice shall be done”).

Considered in purely pragmatic terms, moreover, the
Court’s holding may fail to advance nondiscriminatory crimi-
nal justice. It is by now clear that conscious and uncon-
scious racism can affect the way white jurors perceive minor-
ity defendants and the facts presented at their trials,
perhaps determining the verdict of guilt or innocence. See
Developments in the Law—Race and the Criminal Process,
101 Harv. L. Rev. 1472, 1559-1560 (1988); Colbert, Challeng-
ing the Challenge: Thirteenth Amendment as a Prohibition
against the Racial Use of Peremptory Challenges, 76 Cornell
L. Rev. 1, 110-112 (1990). Using peremptory challenges to
secure minority representation on the jury may help to over-
come such racial bias, for there is substantial reason to be-
lieve that the distorting influence of race is minimized on a
racially mixed jury. See id., at 112-115; Developments in
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the Law, supra, at 1559-1560. As amicus NAACP Legal
Defense and Educational Fund explained in this case:

“The ability to use peremptory challenges to exclude
majority race jurors may be crucial to empaneling a fair
jury. In many cases an African American, or other
minority defendant, may be faced with a jury array in
which his racial group is underrepresented to some de-
gree, but not sufficiently to permit challenge under the
Fourteenth Amendment. The only possible chance the
defendant may have of having any minority jurors on
the jury that actually tries him will be if he uses his
peremptories to strike members of the majority race.”
Brief for NAACP Legal Defense and Educational Fund,
Inc., as Amicus Curiae 9-10 (footnote omitted).

See Brief for National Association of Criminal Defense Law-
yers as Amicus Curiae 56-57; Edmonson, supra, at 644
(SCALIA, J., dissenting). In a world where the outcome of a
minority defendant’s trial may turn on the misconceptions or
biases of white jurors, there is cause to question the implica-
tions of this Court’s good intentions.

That the Constitution does not give federal judges the
reach to wipe all marks of racism from every courtroom in
the land is frustrating, to be sure. But such limitations are
the necessary and intended consequence of the Fourteenth
Amendment’s state action requirement. Because I cannot
accept the Court’s conclusion that government is responsible
for decisions criminal defendants make while fighting state
prosecution, I respectfully dissent.

JUSTICE SCALIA, dissenting.

I agree with the Court that its judgment follows logically
from Edmonson v. Leesville Concrete Co., 500 U.S. 614
(1991). For the reasons given in the Edmonson dissents,
however, I think that case was wrongly decided. Barely a
year later, we witness its reduction to the terminally absurd:
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A criminal defendant, in the process of defending himself
against the state, is held to be acting on behalf of the state.
JUSTICE O’CONNOR demonstrates the sheer inanity of this
proposition (in case the mere statement of it does not suffice),
and the contrived nature of the Court’s justifications. I see
no need to add to her discussion, and differ from her views
only in that I do not consider Edmonson distinguishable in
principle—except in the principle that a bad decision should
not be followed logically to its illogical conclusion.

Today’s decision gives the lie once again to the belief that
an activist, “evolutionary” constitutional jurisprudence al-
ways evolves in the direction of greater individual rights.
In the interest of promoting the supposedly greater good of
race relations in the society as a whole (make no mistake that
that is what underlies all of this), we use the Constitution to
destroy the ages-old right of criminal defendants to exercise
peremptory challenges as they wish, to secure a jury that
they consider fair. I dissent.
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The Towa statute that imposes a business tax on corporations uses the
federal tax code’s definition of “net income” with certain adjustments.
Like the federal scheme, Iowa allows corporations to take a deduction
for dividends received from domestic, but not foreign, subsidiaries. How-
ever, unlike the federal scheme, Iowa does not allow a credit for taxes
paid to foreign countries. Petitioner Kraft General Foods, Inc., a uni-
tary business with operations in the United States and several foreign
countries, deducted its foreign subsidiary dividends from its taxable in-
come on its 1981 Iowa return, notwithstanding the contrary provisions
of Iowa law. Respondent Iowa Department of Revenue and Finance
(Iowa) assessed a deficiency, which Kraft challenged in administrative
proceedings and subsequently in Iowa courts. The Iowa Supreme
Court rejected Kraft’s argument that the disparate treatment of domes-
tic and foreign subsidiary dividends violated the Commerce Clause of
the Federal Constitution, holding that Kraft failed to demonstrate that
the taxing scheme gave Iowa businesses a commercial advantage over
foreign commerce.

Held: The Iowa statute facially discriminates against foreign commerce in
violation of the Foreign Commerce Clause. It is indisputable that the
statute treats dividends received from foreign subsidiaries less favor-
ably than those received from domestic subsidiaries by including the
former, but not the latter, in taxable income. None of the several argu-
ments made by Iowa and its amici—that, since a corporation’s domicile
does not necessarily establish that it is engaged in either foreign or
domestic commerce, the disparate treatment is not discrimination based
on the business activity’s location or nature; that a taxpayer can avoid
the discrimination by changing a subsidiary’s domicile from a foreign to
a domestic location; that the statute does not treat Iowa subsidiaries
more favorably than those located elsewhere; that the benefit to domes-
tic subsidiaries might be offset by the taxes imposed on them by other
States and the Federal Government; and that the statute is intended
to promote administrative convenience rather than economic protec-
tionism—justifies ITowa’s differential treatment of foreign commerce.
Pp. 75-82.

465 N. W. 2d 664, reversed and remanded.
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STEVENS, J., delivered the opinion of the Court, in which WHITE, O’CON-
NOR, SCALIA, KENNEDY, SOUTER, and THOMAS, JJ., joined. REHNQUIST,
C. J., filed a dissenting opinion, in which BLACKMUN, J., joined, post,
p- 82.

Jerome B. Libin argued the cause for petitioner. With
him on the briefs were Kathryn L. Moore and John V.
Donnelly.

Marcia Mason, Assistant Attorney General of Iowa, ar-
gued the cause for respondent. With her on the brief
were Bonnie J. Campbell, Attorney General, and Harry
M. Griger, Special Assistant Attorney General.

Kent L. Jones argued the cause for the United States as
amicus curiae urging affirmance. With him on the brief
were Solicitor General Starr, Acting Assistant Attorney
General Bruton, Deputy Solicitor General Wallace, Gary
R. Allen, and Ernest J. Brown.*

JUSTICE STEVENS delivered the opinion of the Court.

In 1981 petitioner Kraft General Foods, Inc. (Kraft), oper-
ated a unitary business throughout the United States and in
several foreign countries. Because part of its business was
conducted in Iowa, Kraft was subject to the Iowa Business
Tax on Corporations.! At issue in this case is Iowa’s inclu-
sion in the tax base of the dividends that Kraft received from
six subsidiaries, each of which was incorporated and con-
ducted its business in a foreign country.? While Iowa taxes

*Briefs of amict curiae urging reversal were filed for Avon Products,
Inc,, et al. by Timothy B. Dyk, Edward K. Bilich, and Maryann B. Gall;
for Chevron Corp. et al. by Mark L. Evans, Alan I. Horowitz, and An-
thony F. Shelley; and for the Washington Legal Foundation by Stephan
G. Weil, Susan G. Braden, Daniel J. Popeo, and Paul D. Kamenar.

Richard Ruda, Michael G. Dzialo, Martin Lobel, and James F. Flug
filed a brief for the National Conference of State Legislatures et al. as
amict curiae urging affirmance.

1Towa Code §422.32 et seq. (1981).

2See App. to Pet. for Cert. 29a. Kraft owned capital stock representing
more than 80% of the voting power and of the total value of the subsidiar-
ies. Ibid.
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the dividends that a corporation receives from its foreign
subsidiaries, Iowa does not tax dividends received from do-
mestic subsidiaries. The question presented is whether the
disparate treatment of dividends from foreign and from do-
mestic subsidiaries violates the Foreign Commerce Clause.?

I

The Towa statute uses the federal definition of “net in-
come” with certain adjustments.* For federal tax purposes,
corporations are generally allowed a deduction for dividends
received from domestic subsidiaries.” As the earnings of
the domestic subsidiaries, themselves, are subject to federal
taxation, this deduction avoids a second federal tax on those
earnings. The Federal Government generally does not tax
the earnings of foreign subsidiaries, and the dividends paid
by foreign subsidiaries are not deductible. The parent cor-
poration, however, does receive a credit for the foreign taxes
paid on the dividends and on the underlying foreign earn-
ings.” Like the deduction for domestic subsidiary dividends,
the foreign tax credit is intended to mitigate multiple taxa-
tion of corporate earnings.®

3“The Congress shall have Power . . . To regulate Commerce with for-
eign Nations ....” U.S. Const., Art. I, §8.

4See Iowa Code §422.35 (1981).

5See 26 U. S. C. §243.

6See 465 N. W. 2d 664, 665 (Iowa 1991); B. Bittker & J. Eustice, Federal
Income Taxation of Corporations and Shareholders §5.05 (5th ed. 1987).

"See 26 U. 8. C. §§901, 902. Instead of taking the credit, the corpora-
tion may elect to deduct the foreign tax withheld on dividends from for-
eign subsidiaries. See §164. The taxpayer may not take both the credit
and the deduction. See §275(a)(4). The credit is almost always more
valuable to the taxpayer. See 3 B. Bittker & L. Lokken, Federal Taxation
of Income, Estates and Gifts §69.14 (2d ed. 1991).

8See United States v. Goodyear Tire & Rubber Co., 493 U. S. 132, 139
(1989); American Chicle Co. v. United States, 316 U. S. 450, 452 (1942);
see also Bittker & Eustice, Federal Income Taxation of Corporations and
Shareholders §17.11.
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In following the federal scheme for the calculation of tax-
able income, Iowa allows a deduction for dividends received
from domestic subsidiaries, but not for those received from
foreign subsidiaries. Iowa does not directly tax the income
of a subsidiary unless the subsidiary, itself, does business
in Iowa.” Thus, if a domestic subsidiary transacts business
in Towa, its income is taxed, but if it does not do business in
Towa, neither its income nor the dividends paid to its parent
are taxed. In the case of the foreign subsidiary doing busi-
ness abroad, Iowa does not tax the corporate income, but
does tax the dividends paid to the parent.!® Unlike the
Federal Government, Iowa does not allow a credit for taxes
paid to foreign countries. See 465 N. W. 2d 664, 665 (Iowa
1991).11

In computing its taxable income on its 1981 Iowa return,
Kraft deducted foreign subsidiary dividends, notwithstand-
ing contrary provisions of Iowa law.!? Respondent Iowa
Department of Revenue and Finance (Iowa) assessed a defi-

9Towa is not a State that taxes an apportioned share of the entire income
of a unitary business, without regard for formal corporate lines. See Tr.
of Oral Arg. 37; cf. Container Corp. of America v. Franchise Tax Bd., 463
U. S. 159, 164-169 (1983).

10 At oral argument, counsel for Kraft offered the following illustration:
“If an Towa parent company had a Kentucky subsidiary, [that] did all its
business in Kentucky, and another subsidiary that did all its business in
Germany, Iowa would not tax the income of either of those subsidiaries.
If each paid a dividend to the Iowa parent, Iowa would tax the German
dividends and would not tax the Kentucky dividends.” Tr. of Oral Arg.
47-48.

1Tf in calculating its federal tax liability, a taxpayer elects to deduct
foreign tax withheld on foreign subsidiary dividends, a taxpayer may also
deduct these tax payments in calculating its Iowa taxes. Electing the
deduction, then, allows the taxpayer to reduce, but not eliminate, the Iowa
tax on foreign subsidiary dividends. In the relevant year, Kraft elected
to take the foreign tax credit, see 465 N. W. 2d, at 666, and thus could not
deduct the foreign taxes in computing its federal or Iowa taxable income,
see n. 7, supra.

12See 465 N. W. 2d, at 666.
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ciency. After its administrative protest was denied,'® Kraft
challenged the assessment in Iowa courts, alleging that the
disparate treatment of domestic and foreign subsidiary divi-
dends violated the Commerce Clause and the Equal Protec-
tion Clause! of the Federal Constitution. The Iowa Su-
preme Court rejected the Commerce Clause claim because
petitioner failed to demonstrate “that Iowa businesses re-
ceive a commercial advantage over foreign commerce due to
Towa’s taxing scheme.” Id., at 668. In considering Kraft’s
challenge under the Equal Protection Clause, the court found
that Iowa’s use of the federal formula for calculation of tax-
able income was convenient both for the taxpayer and for
the State. Concluding that the Iowa statute was rationally
related to the goal of administrative efficiency, the Iowa
Supreme Court held that the statute did not violate equal
protection. Id., at 669. We granted certiorari. 502 U. S.
1056 (1992).
II

The principal dispute between the parties concerns
whether, on its face, the Iowa statute discriminates against
foreign commerce. It is indisputable that the Iowa statute
treats dividends received from foreign subsidiaries less fa-
vorably than dividends received from domestic subsidiaries.
Iowa includes the former, but not the latter, in the calcula-
tion of taxable income. While admitting that the two kinds
of dividends are treated differently, Iowa and its amici ad-
vance several arguments in support of the proposition that
this differential treatment does not constitute prohibited dis-
crimination against foreign commerce.

Amicus United States notes that a subsidiary’s place of
incorporation does not necessarily correspond to the locus of
its business operations. A domestic corporation might do

18 See App. to Pet. for Cert. 26a.
14“No state shall . . . deny to any person within its jurisdiction the equal
protection of the laws.” U. S. Const., Amdt. 14, §1.
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business abroad, and its dividends might reflect earnings
from its foreign activity. Conversely, a foreign corporation
might do business in the United States, with its dividend
payments reflecting domestic business operations. On this
basis, the United States contends that the disparate treat-
ment of dividends from foreign and domestic subsidiaries
does not translate into discrimination based on the location
or nature of business activity and is thus not prohibited by
the Commerce Clause.

We recognize that the domicile of a corporation does not
necessarily establish that it is engaged in either foreign or
domestic commerce. In this case, however, it is stipulated
that the foreign subsidiaries did, in fact, operate in foreign
commerce and, further, that the decision to do business
abroad through foreign subsidiaries is typically supported by
legitimate business reasons.’® By its nature, a unitary busi-
ness is characterized by a flow of value among its compo-
nents. See Container Corp. of America v. Franchise Tax
Bd., 463 U. S. 159, 178 (1983). The flow of value between
Kraft and its foreign subsidiaries clearly constitutes foreign
commerce; this flow includes the foreign subsidiary divi-
dends, which, as Towa acknowledges, themselves constitute
foreign commerce.

Moreover, through the interplay of the federal and Iowa
tax statutes, the applicability of the Iowa tax necessarily de-
pends not only on the domicile of the subsidiary, but also
on the location of the subsidiary’s business activities. The

15The parties stipulated as follows:

“Domestic Corporations typically do business in foreign countries through
corporations organized in the country in which they are doing business for
a variety of reasons. Reasons include, but are not limited to, the require-
ments of the local country, a better ability to limit their liability in that
country, the marketing advantage of being perceived by customers as a
local company, greater ease in repatriating funds, greater ease in borrow-
ing funds locally, and ability to own property and manufacture in that
country.” App. to Pet. for Cert. 30a—31a.
16 See Tr. of Oral Arg. 24, 35.
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Federal Government generally taxes the income that a for-
eign corporation earns in the United States.!” To avoid mul-
tiple taxation, the Government allows a deduction for foreign
subsidiary dividends that reflect such domestic earnings.'®
In adopting the federal pattern, Iowa also allows a deduction
for dividends received from a foreign subsidiary if the divi-
dends reflect business activity in the United States. Accord-
ingly, while the dividends of all domestic subsidiaries are
excluded from the Iowa tax base, the dividends of foreign
subsidiaries are excluded only to the extent they reflect do-
mestic earnings.’ In sum, the only subsidiary dividend pay-
ments taxed by lowa are those reflecting the foreign busi-
ness activity of foreign subsidiaries. We do not think that
this discriminatory treatment can be justified on the ground
that some of the (untaxed) dividend payments from domestic
subsidiaries also reflect foreign earnings.

In a related argument, Iowa and amicus United States
assert that Kraft could conduct its foreign business through
domestic subsidiaries instead of foreign subsidiaries or, alter-
natively, could set up a domestic company to hold the stock
of the foreign subsidiaries and receive the foreign dividend
payments. In either case, Kraft, itself, would receive no
dividends from foreign subsidiaries and would thus avoid
paying Iowa tax on income attributable to the foreign opera-
tions. Iowa and the United States contend that these alter-
natives further demonstrate that it is not foreign commerce,

1"See 26 U. 8. C. §882.

18See §245.

Y The dissent presents the example of a subsidiary incorporated in a
foreign country, but engaged in business exclusively in the United States.
The dissent doubts whether a dividend payment from such a subsidiary
is properly characterized as “foreign commerce.” Post, at 85. As dis-
cussed above, however, a dividend payment from such a subsidiary would
not be taxed by Iowa. Iowa taxes foreign subsidiary dividends only to
the extent that they reflect foreign earnings. The dissent does not dis-
pute that this kind of dividend payment does constitute “foreign com-
merce.” Post, at 84.
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but, at most, a particular form of corporate organization that
is burdened.

This argument is not persuasive. Whether or not the sug-
gested methods of tax avoidance would be practical as a
business matter, and whether or not they might generate
adverse tax consequences in other jurisdictions, we do not
think that a State can force a taxpayer to conduct its foreign
business through a domestic subsidiary in order to avoid dis-
criminatory taxation of foreign commerce. Cf. Metropoli-
tan Life Ins. Co. v. Ward, 470 U. S. 869, 878-879 (1985). We
have previously found that the Commerce Clause is not vio-
lated when the differential tax treatment of two categories
of companies “results solely from differences between the
nature of their businesses, not from the location of their ac-
tivities.” Amerada Hess Corp. v. Director, Div. of Taxation,
N. J. Dept. of Treasury, 490 U. S. 66, 78 (1989).2° We find no
authority for the different proposition advanced here that a
tax that does discriminate against foreign commerce may be
upheld if a taxpayer could avoid that discrimination by
changing the domicile of the corporations through which it
conducts its business. Our cases suggest the contrary. See
Westinghouse FElectric Corp. v. Tully, 466 U.S. 388, 406
(1984); Halliburton Oil Well Cementing Co. v. Reily, 373
U. S. 64, 72 (1963).

Repeating the argument that prevailed in the Iowa Su-
preme Court, Iowa next insists that its tax system does not
violate the Commerce Clause because it does not favor local
interests. To the extent corporations do business in Iowa,
an apportioned share of their entire corporate income is sub-
ject to Iowa tax. In the case of a foreign subsidiary doing
business abroad, Iowa would tax the dividends paid to the
domestic parent, but would not tax the subsidiary’s earnings.

2In Amerada Hess, we rejected the contention that a New Jersey tax
violated the Commerce Clause because it “discriminate[d] against oil pro-
ducers who market their oil in favor of independent retailers who do not
produce oil.” 490 U. S,, at 78.



Cite as: 505 U. S. 71 (1992) 79

Opinion of the Court

Summarizing this analysis, lowa asserts: “More earnings of
the domestic subsidiary, which has income producing activi-
ties in Iowa, than earnings of the foreign subsidiary, which
has no Iowa activities, are included in the preapportioned
net income base for the unitary business as a whole.” Brief
for Respondent 19. Far from favoring local commerce, lowa
argues, the tax system places additional burdens on Iowa
businesses.

We agree that the statute does not treat Iowa subsidiaries
more favorably than subsidiaries located elsewhere. We are
not persuaded, however, that such favoritism is an essential
element of a violation of the Foreign Commerce Clause. In
Japan Line, Ltd. v. County of Los Angeles, 441 U.S. 434
(1979), we concluded that the constitutional prohibition
against state taxation of foreign commerce is broader than
the protection afforded to interstate commerce, id., at 445-
446, in part because matters of concern to the entire Nation
are implicated, id., at 448-451. Like the Import-Export
Clause,?! the Foreign Commerce Clause recognizes that dis-
criminatory treatment of foreign commerce may create prob-
lems, such as the potential for international retaliation, that
concern the Nation as a whole. Id., at 450. So here, we
think that a State’s preference for domestic commerce over
foreign commerce is inconsistent with the Commerce Clause
even if the State’s own economy is not a direct beneficiary of
the discrimination. As the absence of local benefit does not
eliminate the international implications of the discrimina-
tion, it cannot exempt such discrimination from Commerce
Clause prohibitions.

Towa and amicus United States also assert the stronger
claim that Towa’s tax system does not favor business activity
in the United States generally over business activity abroad.
If true, this would indeed suggest that the statute does not

Z1“No State shall, without the Consent of the Congress, lay any Imposts
or Duties on Imports or Exports, except what may be absolutely necessary
for executing its inspection Laws ....” U.S. Const., Art. I, §10, cl. 2.
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discriminate against foreign commerce. We are not con-
vinced, however, that this description adequately character-
izes the relevant features of the Iowa statute. It is true
that if a subsidiary were located in another State, its earn-
ings would be subject to taxation by the Federal Govern-
ment and by the other State (assuming that the State was
one of the great majority that impose a corporate income
tax).?2 This state and federal tax burden might exceed the
sum of the foreign tax that a foreign subsidiary would pay
and the tax that Iowa collects on dividends received from a
foreign subsidiary. But whatever the tax burdens imposed
by the Federal Government or by other States, the fact re-
mains that Iowa imposes a burden on foreign subsidiaries
that it does not impose on domestic subsidiaries.?> We have
no reason to doubt the assertion of the United States that
“[iln evaluating the alleged facial discrimination effected by
the Iowa tax, it is not proper to ignore the operation of other

22 Corporate income is taxed by 45 States and by the District of Colum-
bia. See 1 J. Hellerstein, State Taxation: Corporate Income and Fran-
chise Taxes § 1.6 (1983).

2 1If one were to compare the aggregate tax imposed by Iowa on a uni-
tary business which included a subsidiary doing business throughout the
United States (including Iowa) with the aggregate tax imposed by Iowa
on a unitary business which included a foreign subsidiary doing business
abroad, it would be difficult to say that Iowa discriminates against the
business with the foreign subsidiary. Iowa would tax an apportioned
share of the domestic subsidiary’s entire earnings, but would tax only the
amount of the foreign subsidiary’s earnings paid as a dividend to the
parent.

In considering claims of discriminatory taxation under the Commerce
Clause, however, it is necessary to compare the taxpayers who are “most
similarly situated.” Halliburton Oil Well Cementing Co. v. Reily, 373
U.S. 64, 71 (1963). A corporation with a subsidiary doing business in
Towa is not situated similarly to a corporation with a subsidiary doing
business abroad. In the former case, the Iowa operations of the subsid-
iary provide an independent basis for taxation not present in the case of
the foreign subsidiary. A more appropriate comparison is between corpo-
rations whose subsidiaries do not do business in Iowa.
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provisions of the same statute.” Brief for United States as
Amicus Curiae 14, n. 19 (emphasis added). We find no au-
thority, however, for the principle that discrimination against
foreign commerce can be justified if the benefit to domestic
subsidiaries might happen to be offset by other taxes im-
posed not by Iowa, but by other States and by the Federal
Government.

Finally, Iowa insists that even if discrimination against
foreign commerce does result, the statute is valid because it
is intended to promote administrative convenience rather
than economic protectionism. Iowa contends that the adop-
tion of the federal definition of “taxable income,” which
includes foreign subsidiary dividends, provides significant
advantages both to the taxpayers and to the taxing authori-
ties. Taxpayers may compute their Iowa tax easily based
on their federal calculations, and the Iowa authorities may
rely on federal regulations and interpretations and may take
advantage of federal efforts to monitor taxpayer compliance.
See 465 N. W. 2d, at 669.

We do not minimize the value of having state forms and
auditing procedures replicate federal practice. Absent a
compelling justification, however, a State may not advance
its legitimate goals by means that facially discriminate
against foreign commerce. See Philadelphia v. New Jersey,
437 U. S. 617, 626-628 (1978); Maine v. Taylor, 477 U. S. 131,
148, n. 19 (1986). In this instance, Iowa could enjoy substan-
tially the same administrative benefits by utilizing the fed-
eral definition of taxable income, while making adjustments
that avoid the discriminatory treatment of foreign subsidiary
dividends. Many other States have adopted this approach.?
It is apparent, then, that this is not a case in which the
State’s goals “cannot be adequately served by reasonable
nondiscriminatory alternatives.” New Energy Co. of Indi-
ana v. Limbach, 486 U.S. 269, 278 (1988). Even if such

24See App. to Pet. for Cert. 74a-75a.
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adjustments would diminish the administrative benefits of
adopting federal definitions, this marginal loss in conven-
ience would not constitute the kind of serious health and
safety concern that we have sometimes found sufficient to
justify discriminatory state legislation. Cf. Maine v. Tay-
lor, 477 U. S., at 151; Sporhase v. Nebraska ex rel. Douglas,
458 U. S. 941, 956-957 (1982).

III

Towa need not adopt the federal definition of taxable in-
come. Nor, having chosen to follow the federal system in
part, must Iowa duplicate that scheme in all respects. The
adoption of the federal system in whole or in part, however,
cannot shield a state tax statute from Commerce Clause
scrutiny. The Iowa statute cannot withstand this scrutiny,
for it facially discriminates against foreign commerce and
therefore violates the Foreign Commerce Clause.?

The judgment of the Supreme Court of Iowa is reversed,
and the case is remanded for further proceedings not incon-
sistent with this opinion.

It is so ordered.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE BLACK-
MUN joins, dissenting.

Petitioner in this case limits its Commerce Clause chal-
lenge to a single argument—that Iowa’s taxing scheme un-
constitutionally discriminates against foreign commerce. It
has brought a facial challenge to the Iowa taxing scheme.
The burden on one making a facial challenge to the constitu-
tionality of a statute is heavy; the litigant must show that
“no set of circumstances exists under which the Act would
be valid. The fact that [the tax] might operate unconsti-
tutionally under some conceivable set of circumstances is

% Having concluded that the Iowa statute violates the Foreign Com-
merce Clause, we do not reach Kraft’s challenge to the statute under the
Equal Protection Clause.
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insufficient to render it wholly invalid.” United States v.
Salerno, 481 U. S. 739, 745 (1987).

The only case dealing with the Foreign Commerce Clause
substantially relied on by the Court in its opinion upholding
petitioner’s challenge to the Iowa statute is Japan Line, Ltd.
v. County of Los Angeles, 441 U. S. 434 (1979). It is impor-
tant, therefore, to note how different are the facts in that
case from those in the present one. In Japan Line, Califor-
nia had levied a nondiscriminatory ad valorem property tax
on cargo containers which were owned by Japanese shipping
companies based in Japan, had their home ports in Japan,
and were used exclusively in foreign commerce. The con-
tainers were physically present in California for a fractional
part of the year, but only as a necessary incident of their
employment in foreign commerce. Japan levied no tax on
similarly situated property of United States shipping
companies.

In Container Corp. of America v. Franchise Tax Bd., 463
U. S. 159 (1983), where we upheld a California franchise tax
against a claim of violation of the Foreign Commerce Clause,
we noted at least two distinctions between that case and our
earlier decision in Japan Line. First, the tax there imposed
was not on a foreign entity, but on a domestic corporation.
Second, the United States did not file a brief urging that the
tax be struck down. 463 U. S., at 196. In the present case,
like Container Corporation, the Iowa tax is imposed on a
domestic corporation, not on a foreign entity. And in the
present case, the Executive Branch has not merely remained
neutral, as it did in Container Corporation, but has filed a
brief urging that the tax be sustained against the Foreign
Commerce Clause challenge.

The Court agrees that the Iowa tax involved here does not
favor subsidiaries incorporated in Iowa over foreign subsidi-
aries, but points out that the tax does favor subsidiaries in-
corporated in other States over foreign subsidiaries. Iowa
obviously has no selfish motive to accomplish such a result,
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and the absence of such a motive is strong indication that
none of the local advantage which has so often characterized
our Commerce Clause decisions is sought here. See, e. g,
Bacchus Imports, Ltd. v. Dias, 468 U. S. 263, 268 (1984). In-
deed, petitioner carries on operations in Iowa, where the
“State’s own political processes [can] serve as a check against
unduly burdensome regulations.” Kassel v. Consolidated
Freightways Corp. of Del., 450 U. S. 662, 675 (1981).

But assuming that it is sufficient to show simply that non-
Iowa domestic “commerce” enjoys a benefit not enjoyed by
foreign “commerce,” the Court surely errs in concluding that
such a showing has been made in the present case. Because
petitioner has chosen to make a facial challenge to the Iowa
statute, the record is largely devoid of any evidence to sug-
gest that Towa’s taxing scheme systematically works to dis-
courage foreign commerce to the advantage of its domestic
counterpart.

Petitioner’s failures in this respect are severalfold. First,
it is unclear on the present record what amount of foreign
commerce is affected by the Iowa statute. The difficulty
flows from our inability to make any useful generalizations
about a corporation’s business activity based solely on the
corporation’s country of incorporation. The Court recog-
nizes that, in this era of substantial international trade, it is
simple-minded to assume that a corporation’s foreign domi-
cile necessarily reflects that it is principally, or even substan-
tially, engaged in foreign commerce. Ante, at 76. To the
contrary, foreign domiciled corporations may engage in little
or even zero foreign activity. In such cases, the suggestion
that Iowa’s tax has any real effect on foreign commerce is
absurd; petitioner certainly has not demonstrated “by ‘clear
and cogent evidence’ that [the state tax] results in extra-
territorial values being taxed” in all cases. Franchise Tax
Bd., supra, at 175. In turn, Iowa’s tax can hardly be found
to always unconstitutionally discriminate against foreign
commerce. Given that petitioner’s burden is to demonstrate
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that there are no circumstances in which Iowa’s statute could
be constitutionally applied, the existence of such a possibility
should be fatal to petitioner’s chances of success in this case.

The Court suggests that, even if foreign domiciled corpora-
tions are involved in no foreign trade, the dividend payments
from subsidiary to parent are themselves “foreign com-
merce.” Ante, at 76. Again, this may be true in certain
circumstances, as the payment of a dividend may represent
a real flow of capital across international boundaries. But
certainly there are other situations where the “foreign” as-
pects of a transaction are extraordinarily attenuated, and
any burdening of such transactions concomitantly would not
raise Foreign Commerce Clause concerns. Consider, for
example, the case of a “foreign” subsidiary—i. e., one that
is incorporated in a foreign country—but with operations
exclusively in the United States. It has no assets in the
foreign country, no operations, nothing of value whatsoever.
The corporation declares a dividend payable to its United
States parent. The payment in such circumstance may well
be accomplished simply by debiting one New York bank ac-
count and crediting another. To characterize this as “for-
eign commerce” seems to me to stretch that term beyond all
recognition. And again, the existence of such a possibility
is sufficient to undermine petitioner’s facial challenge.

The Court appears to think these problems are sur-
mounted by the parties’ stipulation that petitioner’s sub-
sidiaries operated in “foreign commerce” and that foreign
subsidiaries are often established for legitimate business
reasons. Ibid. Of course, a stipulation between parties
cannot bind this Court on a question of law. Moreover, even
the facts that the stipulation establishes are sparse. It tells
us nothing about the ratio in modern commerce of “real”
foreign subsidiaries to their domestically oriented cousins.
Indeed, on the present record it is impossible even to estab-
lish the scope of operation of Kraft’s subsidiaries. Compare
App. to Pet. for Cert. 52a-53a (reporting foreign tax pay-
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ments by 6 of petitioner’s subsidiaries) with id., at 76a-79a
(listing petitioner’s 86 nonwholly owned subsidiaries). With-
out some greater detail, I think it is impossible to conclude
that the Towa taxing scheme would have such real and sub-
stantial effects that it could never survive constitutional
muster.

Finally, I cannot agree that, even if the dividend payments
made taxable by the Iowa scheme are foreign commerce, that
Iowa impermissibly discriminates against such payments.
To be sure, two Iowa corporations, one with a foreign subsid-
iary and one with a domestic non-Iowa subsidiary will in
some cases pay a different total tax. But this does not con-
stitute unconstitutional discrimination because, as far as the
record demonstrates, Iowa’s taxing scheme does not result
in foreign commerce being systematically subject to higher
tax burdens than domestic commerce. Given that 45 of 50
States tax corporations on their net income, ante, at 80, n. 22,
in deciding to tax only a foreign subsidiary’s dividend pay-
ments, rather than the subsidiary’s total income, Iowa as-
sures that the subsidiary’s tax burden is less than that faced
by its domestic counterpart. The deduction that Iowa ex-
tends to domestically based dividend payments simply helps
to avoid what would otherwise be the near certainty that the
domestic income would be doubly taxed—once when earned
as income by the subsidiary and a second time when paid to
the parent corporation.

But Iowa’s attempt to take account of this near certainty
with respect to domestic earnings does not in turn require it
to make a similar assumption with respect to income earned
by foreign sources. As amicus United States correctly
points out, “[t]he record in this case fails to indicate even the
existence, much less the nature, of such local-level foreign
taxes . ... Nor is there any evidence to reflect the credits
or reductions that foreign local governments would apply or
allow.” Brief for United States as Amicus Curiae 15, n. 21.
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Finally, as I would reject petitioner’s Foreign Commerce
Clause claim, I must go on to consider whether its Equal
Protection Claim fares any better. It does not. In defend-
ing a tax classification such as this, a State need only dem-
onstrate that the classification is rationally related to le-
gitimate state purposes. FExxon Corp. v. Eagerton, 462
U.S. 176, 195 (1983). The statute will be upheld if it could
reasonably be concluded “that the challenged classification
would promote a legitimate state purpose.” Id., at 196.
Administrative efficiency is certainly a legitimate state in-
terest and Iowa’s reliance on the federal taxing scheme ob-
viously furthers its achievement. Petitioner’s claim, there-
fore, must fail.

I would uphold the Iowa tax statute against this facial
challenge.
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WASTES MANAGEMENT ASSOCIATION
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THE SEVENTH CIRCUIT

No. 90-1676. Argued March 23, 1992—Decided June 18, 1992

Pursuant to authority contained in the Occupational Safety and Health
Act of 1970 (OSH Act or Act), the Occupational Safety and Health Ad-
ministration (OSHA) promulgated regulations implementing a require-
ment of the Superfund Amendments and Reauthorization Act of 1986
(SARA) that standards be set for the initial and routine training of
workers who handle hazardous wastes. Subsequently, Illinois enacted
two acts requiring the licensing of workers at certain hazardous waste
facilities. Each state act has the dual purpose of protecting workers
and the general public and requires workers to meet specified training
and examination requirements. Claiming, among other things, that the
acts were pre-empted by the OSH Act and OSHA regulations, respond-
ent, an association of businesses involved in, inter alia, hazardous waste
management, sought injunctive relief against petitioner Gade’s prede-
cessor as director of the state environmental protection agency to pre-
vent enforcement of the state acts. The District Court held that the
state acts were not pre-empted because they protected public safety in
addition to promoting job safety, but it invalidated some provisions of
the acts. The Court of Appeals affirmed in part and reversed in part,
holding that the OSH Act pre-empts all state law that “constitutes, in
a direct, clear and substantial way, regulation of worker health and
safety,” unless the Secretary of Labor has explicitly approved the law
pursuant to §18 of the OSH Act. In remanding, the court did not con-
sider which, if any, of the provisions would be pre-empted.

Held: The judgment is affirmed.

918 F. 2d 671, affirmed.

JusTICE O’CONNOR delivered the opinion of the Court with respect
to Parts I, III, and IV, concluding that:

1. A state law requirement that directly, substantially, and specifically
regulates occupational safety and health is an occupational safety and
health standard within the meaning of the OSH Act regardless of
whether it has another, nonoccupational purpose. In assessing a state
law’s impact on the federal scheme, this Court has refused to rely solely
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on the legislature’s professed purpose and has looked as well to the law’s
effects. See, e.g., Perez v. Campbell, 402 U. S. 637, 6561-652. State
laws of general applicability, such as traffic and fire safety laws, would
generally not be pre-empted, because they regulate workers simply as
members of the general public. Pp. 104-108.

2. The state licensing acts are pre-empted by the OSH Act to the
extent that they establish occupational safety and health standards for
training those who work with hazardous wastes. The Act’s saving pro-
visions are not implicated and Illinois does not have an approved plan.
Illinois’ interest in establishing standards for licensing various occupa-
tions, cf., e. g., Goldfarb v. Virginia State Bar, 421 U. S. 773, 792, cannot
save from OSH Act pre-emption those provisions that directly and sub-
stantially affect workplace safety, since any state law, however clearly
within a State’s acknowledged power, must yield if it interferes with or
is contrary to federal law, Felder v. Casey, 487 U. S. 131, 138. Nor can
the acts be saved from pre-emption by Gade’s argument that they regu-
late a “pre-condition” to employment rather than occupational safety
and health, since SARA makes clear that the training of employees en-
gaged in hazardous waste operations is an occupational safety and health
issue and that certification requirements before an employee may en-
gage in such work are occupational safety and health standards. This
Court does not specifically consider which of the licensing acts’ provi-
sions will be pre-empted under the foregoing analysis. Pp. 108-109.

JUSTICE O’CONNOR, joined by THE CHIEF JUSTICE, JUSTICE WHITE,
and JUSTICE SCALIA, concluded in Part II that the OSH Act impliedly
pre-empts any state regulation of an occupational safety or health issue
with respect to which a federal standard has been established, unless a
state plan has been submitted and approved pursuant to §18(b) of the
Act. The Act as a whole demonstrates that Congress intended to pro-
mote occupational safety and health while avoiding subjecting workers
and employers to duplicative regulation. Thus, it established a system
of uniform federal standards, but gave States the option of pre-empting
the federal regulations entirely pursuant to an approved state plan that
displaces the federal standards. This intent is indicated principally in
§18(b)’s statement that a State “shall” submit a plan if it wishes to
“assume responsibility” for developing and enforcing health and safety
standards. Gade’s interpretation of §18(b)—that the Secretary’s ap-
proval is required only if a State wishes to replace, not merely supple-
ment, the federal regulations—would be inconsistent with the federal
scheme and is untenable in light of the surrounding provisions. The
language and purposes of §§18(a), (c), (f), and (h) all confirm the view
that the States cannot assume an enforcement role without the Secre-
tary’s approval, unless no federal standard is in effect. Also unaccept-
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able is Gade’s argument that the OSH Act does not pre-empt noncon-
flicting state laws because those laws, like the Act, are designed to
promote worker safety. Even where such laws share a common goal, a
state law will be pre-empted if it interferes with the methods by which
a federal statute was intended to reach that goal. International Paper
Co. v. Ouellette, 479 U. S. 481, 494. Here, the Act does not foreclose a
State from enacting its own laws, but it does restrict the ways in which
it can do so. Pp. 96-104.

JusTICE KENNEDY, agreeing that the state laws are pre-empted, con-
cluded that the result is mandated by the express terms of § 18(b) of the
OSH Act and that the scope of pre-emption is also defined by the statu-
tory text. Such a finding is not contrary to the longstanding rule that
this Court will not infer pre-emption of the States’ historic police pow-
ers absent a clear statement of intent by Congress. Unartful though
§18(b)’s language may be, its structure and language, in conjunction
with subsections (a), (¢), and (f), leave little doubt that in the OSH Act
Congress intended to pre-empt supplementary state regulation of an
occupational safety and health issue with respect to which a federal
standard exists. Pp. 109, 111-113.

O’CONNOR, J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I, ITI, and IV, in which REHN-
QUIST, C. J., and WHITE, SCALIA, and KENNEDY, JJ., joined, and an opinion
with respect to Part II, in which REENQUIST, C. J., and WHITE and
SCALIA, JJ., joined. KENNEDY, J,, filed an opinion concurring in part and
concurring in the judgment, post, p. 109. SOUTER, J., filed a dissenting
opinion, in which BLACKMUN, STEVENS, and THOMAS, JJ., joined, post,
p. 114,

John A. Simon, Assistant Attorney General of Illinois,
argued the cause for petitioner. With him on the briefs
were Roland W. Burris, Attorney General, Rosalyn B. Kap-
lan, Solicitor General, and Tanya Solov, Assistant Attorney
General.

Donald T. Bliss argued the cause for respondent. With
him on the brief were Arthur B. Culvahouse, Jr., Bruce J.
Parker, and John T. Van Gessel.

William K. Kelley argued the cause pro hac vice for the
United States as amicus curiae urging affirmance. With
him on the brief were Solicitor General Starr, Deputy Solic-
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itor General Mahoney, Allen H. Feldman, Steven J. Mandel,
and Nathaniel 1. Spiller.™

JUSTICE O’CONNOR announced the judgment of the Court
and delivered the opinion of the Court with respect to Parts
I, ITI, and IV, and an opinion with respect to Part II in which
THE CHIEF JUSTICE, JUSTICE WHITE, and JUSTICE SCALIA
join.

In 1988, the Illinois General Assembly enacted the Haz-
ardous Waste Crane and Hoisting Equipment Operators Li-
censing Act, Ill. Rev. Stat., ch. 111, §7701-7717 (1989),
and the Hazardous Waste Laborers Licensing Act, Ill. Rev.
Stat., ch. 111, 9 7801-7815 (1989) (together, licensing acts).
The stated purpose of the licensing acts is both “to pro-
mote job safety” and “to protect life, limb and property.”
997702, 7802. In this case, we consider whether these
“dual impact” statutes, which protect both workers and the
general public, are pre-empted by the federal Occupational
Safety and Health Act of 1970, 84 Stat. 1590, 29 U. S. C.
§651 et seq. (OSH Act), and the standards promulgated
thereunder by the Occupational Safety and Health Adminis-
tration (OSHA).

*Briefs of amict curiae urging reversal were filed for the State of New
York et al. by Robert Abrams, Attorney General of New York, Jerry
Boone, Solicitor General, and Jane Lawer Barker and Richard Corenthal,
Assistant Attorneys General, and by the Attorneys General for their re-
spective States as follows: Richard Blumenthal of Connecticut, Charles
M. Oberly III of Delaware, Michael E. Carpenter of Maine, J. Joseph Cur-
ram, Jr., of Maryland, Scott Harshbarger of Massachusetts, Frank J. Kelley
of Michigan, Robert J. Del Tufo of New Jersey, and Lee Fisher of Ohio;
and for the American Federation of Labor and Congress of Industrial Or-
ganizations by Marsha S. Berzon and Laurence Gold.

Briefs of amict curiae urging affirmance were filed for the Chamber of
Commerce of the United States by Glen D. Nager, Robert C. Gombar,
Stephen A. Bokat, Robin S. Conrad, and Mona C. Zeiberg; for the Fla-
vor & Extract Manufacturers’ Association et al. by Daniel R. Thompson
and John P. McKenna,; and for the Washington Legal Foundation by Dan-
el J. Popeo and Richard A. Samp.
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I

The OSH Act authorizes the Secretary of Labor to promul-
gate federal occupational safety and health standards. 29
U.S.C. §655. In the Superfund Amendments and Reau-
thorization Act of 1986 (SARA), Congress directed the Sec-
retary of Labor to “promulgate standards for the health and
safety protection of employees engaged in hazardous waste
operations” pursuant to her authority under the OSH Act.
SARA, Pub. L. 99-499, Title I, §126, 100 Stat. 1690-1692,
codified at note following 29 U. S. C. §655. In relevant part,
SARA requires the Secretary to establish standards for the
initial and routine training of workers who handle hazard-
ous wastes.

In response to this congressional directive, OSHA, to
which the Secretary has delegated certain of her statutory
responsibilities, see Martin v. Occupational Safety and
Health Review Comm™, 499 U. S. 144, 147, n. 1 (1991), pro-
mulgated regulations on “Hazardous Waste Operations and
Emergency Response,” including detailed regulations on
worker training requirements. 51 Fed. Reg. 45654, 45665—
45666 (1986) (interim regulations); 54 Fed. Reg. 9294, 9320-
9321 (1989) (final regulations), codified at 29 CFR §1910.120
(1991). The OSHA regulations require, among other things,
that workers engaged in an activity that may expose them
to hazardous wastes receive a minimum of 40 hours of in-
struction off the site, and a minimum of three days actual
field experience under the supervision of a trained supervi-
sor. §1910.120(e)(3)(i). Workers who are on the site only
occasionally or who are working in areas that have been de-
termined to be under the permissible exposure limits must
complete at least 24 hours of off-site instruction and one day
of actual field experience. §§1910.120(e)(3)(ii) and (iii).
On-site managers and supervisors directly responsible for
hazardous waste operations must receive the same initial
training as general employees, plus at least eight additional
hours of specialized training on various health and safety
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programs. $§1910.120(e)(4). Employees and supervisors are
required to receive eight hours of refresher training annu-
ally. §1910.120(e)(8). Those who have satisfied the train-
ing and field experience requirement receive a written certi-
fication; uncertified workers are prohibited from engaging in
hazardous waste operations. §1910.120(e)(6).

In 1988, while OSHA’s interim hazardous waste regula-
tions were in effect, the State of Illinois enacted the licensing
acts at issue here. The laws are designated as acts “in rela-
tion to environmental protection,” and their stated aim is to
protect both employees and the general public by licensing
hazardous waste equipment operators and laborers working
at certain facilities. Both licensing acts require a license
applicant to provide a certified record of at least 40 hours
of training under an approved program conducted within
Illinois, to pass a written examination, and to complete an
annual refresher course of at least eight hours of instruc-
tion. IlIl. Rev. Stat., ch. 111, §97705(c) and (e), 7706(c) and
(d), 7707(b), 7805(c) and (e), 7806(b). In addition, applicants
for a hazardous waste crane operator’s license must submit
“a certified record showing operation of equipment used in
hazardous waste handling for a minimum of 4,000 hours.”
§7705(d). Employees who work without the proper license,
and employers who knowingly permit an unlicensed em-
ployee to work, are subject to escalating fines for each
offense. Y7715, 7716, 7814.

The respondent in this case, National Solid Wastes Man-
agement Association (Association), is a national trade asso-
ciation of businesses that remove, transport, dispose, and
handle waste material, including hazardous waste. The As-
sociation’s members are subject to the OSH Act and OSHA
regulations, and are therefore required to train, qualify, and
certify their hazardous waste remediation workers. 29
CFR §1910.120 (1991). For hazardous waste operations
conducted in Illinois, certain of the workers employed by the
Association’s members are also required to obtain licenses
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pursuant to the Illinois licensing acts. Thus, for example,
some of the Association’s members must ensure that their
employees receive not only the 3 days of field experience
required for certification under the OSHA regulations, but
also the 500 days of experience (4,000 hours) required for
licensing under the state statutes.

Shortly before the state licensing acts were due to go into
effect, the Association brought a declaratory judgment ac-
tion in United States District Court against Bernard Killian,
the former Director of the Illinois Environmental Protection
Agency (IEPA); petitioner Mary Gade is Killian’s successor
in office and has been substituted as a party pursuant to this
Court’s Rule 35.3. The Association sought to enjoin IEPA
from enforcing the Illinois licensing acts, claiming that the
acts were pre-empted by the OSH Act and OSHA regula-
tions and that they violated the Commerce Clause of the
United States Constitution. The District Court held that
state laws that attempt to regulate workplace safety and
health are not pre-empted by the OSH Act when the laws
have a “legitimate and substantial purpose apart from pro-
moting job safety.” App. to Pet. for Cert. 54. Applying
this standard, the District Court held that the Illinois licens-
ing acts were not pre-empted because each protected public
safety in addition to promoting job safety. Id., at 56-57.
The court indicated that it would uphold a state regulation
implementing the 4,000-hour experience requirement, as long
as it did not conflict with federal regulations, because it was
reasonable to conclude that workers who satisfy the require-
ment “will be better skilled than those who do not; and bet-
ter skilled means fewer accidents, which equals less risk to
public safety and the environment.” Id., at 59. At the
same time, the District Court invalidated the requirement
that applicants for a hazardous waste license be trained
“within Illinois” on the ground that the provision did not
contribute to Illinois’ stated purpose of protecting public
safety. Id., at 57-58. The court declined to consider the
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Association’s Commerce Clause challenge for lack of ripe-
ness. Id., at 61-62.

On appeal, the United States Court of Appeals for the
Seventh Circuit affirmed in part and reversed in part. Na-
tional Solid Wastes Management Assn. v. Killian, 918 F. 2d
671 (1990). The Court of Appeals held that the OSH Act
pre-empts all state law that “constitutes, in a direct, clear
and substantial way, regulation of worker health and safety,”
unless the Secretary has explicitly approved the state law.
Id., at 679. Because many of the regulations mandated by
the Illinois licensing acts had not yet reached their final
form, the Court of Appeals remanded the case to the District
Court without considering which, if any, of the Illinois provi-
sions would be pre-empted. Id., at 684. The court made
clear, however, its view that Illinois “cannot regulate worker
health and safety under the guise of environmental regula-
tion,” and it rejected the District Court’s conclusion that the
State’s 4,000-hour experience requirement could survive pre-
emption simply because the rule might also enhance public
health and safety. Ibid. Writing separately, Judge Easter-
brook expressed doubt that the OSH Act pre-empts non-
conflicting state laws. Id., at 685-688. He concluded, how-
ever, that if the OSH Act does pre-empt state law, the
majority had employed an appropriate test for determining
whether the Illinois licensing acts were superseded. Id.,
at 688.

We granted certiorari, 502 U. S. 1012 (1991), to resolve a
conflict between the decision below and decisions in which
other Courts of Appeals have found the OSH Act to have
a much narrower pre-emptive effect on “dual impact” state
regulations. See Associated Industries of Massachusetts v.
Snow, 898 F. 2d 274, 279 (CA1 1990); Environmental Encap-
sulating Corp. v. New York City, 855 F. 2d 48, 57 (CA2 1988);
Manufacturers Assn. of Tri-County v. Knepper, 801 F. 2d
130, 138 (CA3 1986), cert. denied, 484 U. S. 815 (1987); New
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Jersey State Chamber of Commerce v. Hughey, 774 F. 2d 587,
593 (CA3 1985).
II

Before addressing the scope of the OSH Act’s pre-emption
of dual impact state regulations, we consider petitioner’s
threshold argument, drawn from Judge Easterbrook’s sepa-
rate opinion below, that the Act does not pre-empt noncon-
flicting state regulations at all. “[T]he question whether a
certain state action is pre-empted by federal law is one of
congressional intent. ‘“The purpose of Congress is the ul-
timate touchstone.”’” Allis-Chalmers Corp. v. Lueck, 471
U. S. 202, 208 (1985) (quoting Malone v. White Motor Corp.,
435 U. S. 497, 504 (1978)). “To discern Congress’ intent we
examine the explicit statutory language and the structure
and purpose of the statute.” Ingersoll-Rand Co. v. McClen-
domn, 498 U. S. 133, 138 (1990); see also FMC Corp. v. Holli-
day, 498 U. S. 52, 56-57 (1990).

In the OSH Act, Congress endeavored “to assure so far as
possible every working man and woman in the Nation safe
and healthful working conditions.” 29 U.S. C. §651(b). To
that end, Congress authorized the Secretary of Labor to set
mandatory occupational safety and health standards appli-
cable to all businesses affecting interstate commerce, 29
U. S. C. §651(b)(3), and thereby brought the Federal Govern-
ment into a field that traditionally had been occupied by the
States. Federal regulation of the workplace was not in-
tended to be all encompassing, however. First, Congress
expressly saved two areas from federal pre-emption. Sec-
tion 4(b)(4) of the OSH Act states that the Act does not “su-
persede or in any manner affect any workmen’s compensa-
tion law or . . . enlarge or diminish or affect in any other
manner the common law or statutory rights, duties, or liabili-
ties of employers and employees under any law with respect
to injuries, diseases, or death of employees arising out of, or
in the course of, employment.” 29 U. S. C. §653(b)(4). Sec-
tion 18(a) provides that the Act does not “prevent any State
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agency or court from asserting jurisdiction under State law
over any occupational safety or health issue with respect to
which no [federal] standard is in effect.” 29 U. S. C. §667(a).

Congress not only reserved certain areas to state regula-
tion, but it also, in §18(b) of the Act, gave the States the
option of pre-empting federal regulation entirely. That sec-
tion provides:

“Submission of State plan for development and enforce-
ment of State standards to preempt applicable Federal
standards.

“Any State which, at any time, desires to assume re-
sponsibility for development and enforcement therein of
occupational safety and health standards relating to any
occupational safety or health issue with respect to which
a Federal standard has been promulgated [by the Secre-
tary under the OSH Act] shall submit a State plan for
the development of such standards and their enforce-
ment.” 29 U. S. C. §667(b).

About half the States have received the Secretary’s approval
for their own state plans as described in this provision. 29
CFR pts. 1952, 1956 (1991). Illinois is not among them.

In the decision below, the Court of Appeals held that
§18(b) “unquestionably” pre-empts any state law or reg-
ulation that establishes an occupational health and safety
standard on an issue for which OSHA has already pro-
mulgated a standard, unless the State has obtained the
Secretary’s approval for its own plan. 918 F. 2d, at 677.
Every other federal and state court confronted with an OSH
Act pre-emption challenge has reached the same conclusion,’
and so do we.

LE. g., Associated Industries of Massachusetts v. Snow, 898 F. 2d 274,
278 (CA1 1990); Environmental Encapsulating Corp. v. New York City,
855 F. 2d 48, 55 (CA2 1988); United Steelworkers of America v. Auchter,
763 F. 2d 728, 736 (CA3 1985); Farmworker Justice Fund, Inc. v. Brock,
258 U. S. App. D. C. 271, 283-284, 811 F. 2d 613, 625-626, vacated on other
grounds, 260 U.S. App. D. C. 167, 817 F. 2d 890 (1987) (en banc); Ohio
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Pre-emption may be either expressed or implied, and “is
compelled whether Congress’ command is explicitly stated in
the statute’s language or implicitly contained in its structure
and purpose.” Jones v. Rath Packing Co., 430 U. S. 519, 525
(1977); Shaw v. Delta Air Lines, Inc., 463 U. S. 85, 95 (1983);
Fidelity Fed. Sav. & Loan Assn. v. De la Cuesta, 458 U. S.
141, 152-153 (1982). Absent explicit pre-emptive language,
we have recognized at least two types of implied pre-
emption: field pre-emption, where the scheme of federal reg-
ulation is “‘so pervasive as to make reasonable the inference
that Congress left no room for the States to supplement it,””
1d., at 153 (quoting Rice v. Santa Fe Elevator Corp., 331 U. S.
218, 230 (1947)), and conflict pre-emption, where “compliance
with both federal and state regulations is a physical impossi-
bility,” Florida Lime & Avocado Growers, Inc. v. Paul, 373
U. S. 132, 142-143 (1963), or where state law “stands as an
obstacle to the accomplishment and execution of the full pur-
poses and objectives of Congress,” Hines v. Davidowitz, 312
U. S. 52, 67 (1941); Felder v. Casey, 487 U. S. 131, 138 (1988);
Perez v. Campbell, 402 U. S. 637, 649 (1971).

Our ultimate task in any pre-emption case is to determine
whether state regulation is consistent with the structure and
purpose of the statute as a whole. Looking to “the provi-
sions of the whole law, and to its object and policy,” Pilot
Life Ins. Co. v. Dedeaux, 481 U.S. 41, 51 (1987) (internal
quotation marks and citations omitted), we hold that nonap-
proved state regulation of occupational safety and health is-

Mfrs. Assn. v. City of Akron, 801 F. 2d 824, 828 (CA6 1986), appeal dism’d,
484 U. S. 801 (1987); Five Migrant Farmworkers v. Hoffman, 136 N. J.
Super. 242, 247-248, 345 A. 2d 378, 381 (1975); Columbus Coated Fabrics
v. Industrial Comm™n of Ohio, 1 OSHC 1361, 1362 (SD Ohio 1973); cf.
Florida Citrus Packers v. California, 545 F. Supp. 216, 219-220 (ND Cal.
1982) (State may enforce modification to an approved plan pending ap-
proval by Secretary). See also S. Bokat & H. Thompson, Occupational
Safety and Health Law 686, n. 28 (1988) (“Section 18(b) of the Act permits
states to adopt more effective standards only through the vehicle of an
approved state plan”).
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sues for which a federal standard is in effect is impliedly pre-
empted as in conflict with the full purposes and objectives of
the OSH Act, Hines v. Davidowitz, supra. The design of
the statute persuades us that Congress intended to subject
employers and employees to only one set of regulations, be
it federal or state, and that the only way a State may regu-
late an OSHA-regulated occupational safety and health issue
is pursuant to an approved state plan that displaces the fed-
eral standards.

The principal indication that Congress intended to pre-
empt state law is § 18(b)’s statement that a State “shall” sub-
mit a plan if it wishes to “assume responsibility” for “devel-
opment and enforcement . . . of occupational safety and
health standards relating to any occupational safety or
health issue with respect to which a Federal standard has
been promulgated.” The unavoidable implication of this
provision is that a State may not enforce its own occupational
safety and health standards without obtaining the Secre-
tary’s approval, and petitioner concedes that §18(b) would
require an approved plan if Illinois wanted to “assume re-
sponsibility” for the regulation of occupational safety and
health within the State. Petitioner contends, however, that
an approved plan is necessary only if the State wishes com-
pletely to replace the federal regulations, not merely to sup-
plement them. She argues that the correct interpretation
of §18(b) is that posited by Judge Easterbrook below: i. e., a
State may either “oust” the federal standard by submitting
a state plan to the Secretary for approval or “add to” the
federal standard without seeking the Secretary’s approval.
918 F. 2d, at 685 (Easterbrook, J., dubitante).

Petitioner’s interpretation of §18(b) might be plausible
were we to interpret that provision in isolation, but it simply
is not tenable in light of the OSH Act’s surrounding provi-
sions. “[W]e must not be guided by a single sentence or
member of a sentence, but look to the provisions of the whole
law.”  Dedeawx, supra, at 51 (internal quotation marks and
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citations omitted). The OSH Act as a whole evidences Con-
gress’ intent to avoid subjecting workers and employers to
duplicative regulation; a State may develop an occupational
safety and health program tailored to its own needs, but only
if it is willing completely to displace the applicable federal
regulations.

Cutting against petitioner’s interpretation of § 18(b) is the
language of § 18(a), which saves from pre-emption any state
law regulating an occupational safety and health issue with
respect to which no federal standard is in effect. 29 U. S. C.
§667(a). Although this is a saving clause, not a pre-emption
clause, the natural implication of this provision is that state
laws regulating the same issue as federal laws are not saved,
even if they merely supplement the federal standard. More-
over, if petitioner’s reading of §18(b) were correct, and if
a State were free to enact nonconflicting safety and health
regulations, then §18(a) would be superfluous: There is no
possibility of conflict where there is no federal regulation.
Because “[i]t is our duty ‘to give effect, if possible, to every
clause and word of a statute,”” United States v. Menasche,
348 U. S. 528, 538-539 (1955) (quoting Montclair v. Ramsdell,
107 U. S. 147, 152 (1883)), we conclude that § 18(a)’s preserva-
tion of state authority in the absence of a federal standard
presupposes a background pre-emption of all state occupa-
tional safety and health standards whenever a federal stand-
ard governing the same issue is in effect.

Our understanding of the implications of § 18(b) is likewise
bolstered by § 18(c) of the Act, 29 U. S. C. §667(c), which sets
forth the conditions that must be satisfied before the Secre-
tary can approve a plan submitted by a State under subsec-
tion (b). State standards that affect interstate commerce
will be approved only if they “are required by compelling
local conditions” and “do not unduly burden interstate com-
merce.” §667(c)(2). If a State could supplement federal
regulations without undergoing the § 18(b) approval process,
then the protections that §18(c) offers to interstate com-
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merce would easily be undercut. It would make little sense
to impose such a condition on state programs intended to
supplant federal regulation and not those that merely supple-
ment it: The burden on interstate commerce remains the
same.

Section 18(f) also confirms our view that States are not
permitted to assume an enforcement role without the Secre-
tary’s approval, unless no federal standard is in effect. That
provision gives the Secretary the authority to withdraw her
approval of a state plan. 29 U.S.C. §667(f). Once ap-
proval is withdrawn, the plan “cease[s] to be in effect” and
the State is permitted to assert jurisdiction under its occupa-
tional health and safety law only for those cases “commenced
before the withdrawal of the plan.” Ibid. Under petition-
er’s reading of §18(b), §18(f) should permit the continued
exercise of state jurisdiction over purely “supplemental” and
nonconflicting standards. Instead, §18(f) assumes that the
State loses the power to enforce all of its occupational safety
and health standards once approval is withdrawn.

The same assumption of exclusive federal jurisdiction in
the absence of an approved state plan is apparent in the
transitional provisions contained in §18(h) of the Act. 29
U.S. C. §667(h). Section 18(h) authorized the Secretary of
Labor, during the first two years after passage of the Act,
to enter into an agreement with a State by which the State
would be permitted to continue to enforce its own occupa-
tional health and safety standards for two years or until final
action was taken by the Secretary pursuant to § 18(b), which-
ever was earlier. Significantly, §18(h) does not say that
such an agreement is only necessary when the State wishes
fully to supplant federal standards. Indeed, the original
Senate version of the provision would have allowed a State
to enter into such an agreement only when it wished to en-
force standards “not in conflict with Federal occupational
health and safety standards,” a category which included “any
State occupational health and safety standard which pro-
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vides for more stringent health and safety regulations than
do the Federal standards.” S. 2193, § 17(h), reprinted in 116
Cong. Rec. 37637 (1970). Although that provision was elimi-
nated from the final draft of the bill, thereby allowing agree-
ments for the temporary enforcement of less stringent state
standards, it is indicative of the congressional understanding
that a State was required to enter into a transitional agree-
ment even when its standards were stricter than federal
standards. The Secretary’s contemporaneous interpreta-
tion of §18(h) also expresses that understanding. See 29
CFR §1901.2 (1972) (“Section 18(h) permits the Secretary to
provide an alternative to the exclusive Federal jurisdiction
[over] occupational safety and health issue[s]. This alterna-
tive is temporary and may be considered a step toward the
more permanent alternative to exclusive Federal jurisdic-
tion provided by sections 18(b) and (c) following submission
and approval of a plan submitted by a State for the develop-
ment and enforcement of occupational safety and health
standards”) (emphases added).

Looking at the provisions of § 18 as a whole, we conclude
that the OSH Act precludes any state regulation of an occu-
pational safety or health issue with respect to which a fed-
eral standard has been established, unless a state plan has
been submitted and approved pursuant to § 18(b). Our re-
view of the Act persuades us that Congress sought to pro-
mote occupational safety and health while at the same time
avoiding duplicative, and possibly counterproductive, regula-
tion. It thus established a system of uniform federal occu-
pational health and safety standards, but gave States the
option of pre-empting federal regulations by developing their
own occupational safety and health programs. In addition,
Congress offered the States substantial federal grant moneys
to assist them in developing their own programs. See OSH
Act §23, 29 U.S.C. §§672(a), (b), and (f) (for three years
following enactment, the Secretary may award up to 90% of
the costs to a State of developing a state occupational safety
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and health plan); 29 U. S. C. §672(g) (States that develop ap-
proved plans may receive funding for up to 50% of the costs
of operating their occupational health and safety programs).
To allow a State selectively to “supplement” certain federal
regulations with ostensibly nonconflicting standards would
be inconsistent with this federal scheme of establishing uni-
form federal standards, on the one hand, and encouraging
States to assume full responsibility for development and en-
forcement of their own OSH programs, on the other.

We cannot accept petitioner’s argument that the OSH Act
does not pre-empt nonconflicting state laws because those
laws, like the Act, are designed to promote worker safety.
In determining whether state law “stands as an obstacle” to
the full implementation of a federal law, Hines v. Davido-
witz, 312 U. S., at 67, “it is not enough to say that the ulti-
mate goal of both federal and state law” is the same, Inter-
national Paper Co. v. Ouellette, 479 U. S. 481, 494 (1987).
“A state law also is pre-empted if it interferes with the meth-
ods by which the federal statute was designed to reach th[at]
goal.” Ibid.; see also Michigan Canners & Freezers Assn.,
Inc. v. Agricultural Marketing and Bargaining Bd., 467
U. S. 461, 477 (1984) (state statute establishing association to
represent agricultural producers pre-empted even though it
and the federal Agricultural Fair Practices Act “share the
goal of augmenting the producer’s bargaining power”); Wis-
consin Dept. of Industry v. Gould Inc., 475 U. S. 282, 286-287
(1986) (state statute preventing three-time violators of the
National Labor Relations Act from doing business with the
State is pre-empted even though state law was designed to
reinforce requirements of federal Act). The OSH Act does
not foreclose a State from enacting its own laws to advance
the goal of worker safety, but it does restrict the ways in
which it can do so. If a State wishes to regulate an issue of
worker safety for which a federal standard is in effect, its
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only option is to obtain the prior approval of the Secretary
of Labor, as described in § 18 of the Act.?

11

Petitioner next argues that, even if Congress intended to
pre-empt all nonapproved state occupational safety and
health regulations whenever a federal standard is in effect,
the OSH Act’s pre-emptive effect should not be extended to
state laws that address public safety as well as occupational
safety concerns. As we explained in Part 11, we understand

2JusTiCE KENNEDY, while agreeing on the pre-emptive scope of the
OSH Act, finds that its pre-emption is express rather than implied. Post,
at 112 (KENNEDY, J., concurring in part and concurring in judgment).
The Court’s previous observation that our pre-emption categories are not
“rigidly distinct,” English v. General Electric Co., 496 U.S. 72, 79, n. 5
(1990), is proved true by this case. We, too, are persuaded that the text
of the Act provides the strongest indication that Congress intended the
promulgation of a federal safety and health standard to pre-empt all non-
approved state regulation of the same issue, but we cannot say that it
rises to the level of express pre-emption. In the end, even JUSTICE KEN-
NEDY finds express pre-emption by relying on the negative “inference” of
§18(b), which governs when state law will pre-empt federal law. Post, at
112. We cannot agree that the negative implications of the text, although
ultimately dispositive to our own analysis, expressly address the issue of
federal pre-emption of state law. We therefore prefer to place this case
in the category of implied pre-emption. Supra, at 98-99. Although we
have chosen to use the term “conflict” pre-emption, we could as easily
have stated that the promulgation of a federal safety and health standard
“pre-empts the field” for any nonapproved state law regulating the same
safety and health issue. See English, supra, at 79-80, n. 5 (“[Flield pre-
emption may be understood as a species of conflict pre-emption: A state
law that falls within a pre-empted field conflicts with Congress’ intent
(either express or plainly implied) to exclude state regulation”); post,
at 116 (SOUTER, J., dissenting). Frequently, the pre-emptive “label” we
choose will carry with it substantive implications for the scope of pre-
emption. In this case, however, it does not. Our disagreement with Jus-
TICE KENNEDY as to whether the OSH Act’s pre-emptive effect is labeled
“express” or “implied” is less important than our agreement that the im-
plications of the text of the statute evince a congressional intent to pre-
empt nonapproved state regulations when a federal standard is in effect.
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§18(b) to mean that the OSH Act pre-empts all state “occu-
pational safety and health standards relating to any occupa-
tional safety or health issue with respect to which a Federal
standard has been promulgated.” 29 U.S.C. §667(b). We
now consider whether a dual impact law can be an “occupa-
tional safety and health standard” subject to pre-emption
under the Act.

The OSH Act defines an “occupational safety and health
standard” as “a standard which requires conditions, or the
adoption or use of one or more practices, means, methods,
operations, or processes, reasonably necessary or appro-
priate to provide safe or healthful employment and places of
employment.” 29 U. S. C. §652(8). Any state law require-
ment designed to promote health and safety in the workplace
falls neatly within the Act’s definition of an “occupational
safety and health standard.” Clearly, under this definition,
a state law that expressly declares a legislative purpose of
regulating occupational health and safety would, in the ab-
sence of an approved state plan, be pre-empted by an OSHA
standard regulating the same subject matter. But peti-
tioner asserts that if the state legislature articulates a pur-
pose other than (or in addition to) workplace health and
safety, then the OSH Act loses its pre-emptive force. We

disagree.
Although “part of the pre-empted field is defined by refer-
ence to the purpose of the state law in question, . . . another

part of the field is defined by the state law’s actual effect.”
English v. General Electric Co., 496 U. S. 72, 84 (1990) (citing
Pacific Gas & Elec. Co. v. State Energy Resources Conser-
vation and Development Comm’n, 461 U.S. 190, 212-213
(1983)). In assessing the impact of a state law on the federal
scheme, we have refused to rely solely on the legislature’s
professed purpose and have looked as well to the effects of
the law. As we explained over two decades ago:

“We can no longer adhere to the aberrational doctrine
... that state law may frustrate the operation of federal
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law as long as the state legislature in passing its law
had some purpose in mind other than one of frustration.
Apart from the fact that it is at odds with the approach
taken in nearly all our Supremacy Clause cases, such a
doctrine would enable state legislatures to nullify nearly
all unwanted federal legislation by simply publishing a
legislative committee report articulating some state in-
terest or policy—other than frustration of the federal
objective—that would be tangentially furthered by the
proposed state law. . . . [Alny state legislation which
frustrates the full effectiveness of federal law is ren-
dered invalid by the Supremacy Clause.” Perez v.
Campbell, 402 U. S., at 651-652.

See also Florida Lime & Avocado Growers, Inc. v. Paul, 373
U. S., at 141-142 (focus on “whether the purposes of the two
laws are parallel or divergent” tends to “obscure more than
aid” in determining whether state law is pre-empted by fed-
eral law) (emphasis deleted); Hughes v. Oklahoma, 441 U. S.
322, 336 (1979) (“[W]hen considering the purpose of a chal-
lenged statute, this Court is not bound by ‘[t]he name, de-
scription or characterization given it by the legislature or
the courts of the State,” but will determine for itself the prac-
tical impact of the law”) (quoting Lacoste v. Department of
Conservation of Louisiana, 263 U. S. 545, 550 (1924)); Na-
pier v. Atlantic Coast Line R. Co., 272 U. S. 605, 612 (1926)
(pre-emption analysis turns not on whether federal and state
laws “are aimed at distinct and different evils” but whether
they “operate upon the same object”).

Our precedents leave no doubt that a dual impact state
regulation cannot avoid OSH Act pre-emption simply be-
cause the regulation serves several objectives rather than
one. As the Court of Appeals observed, “[i]t would defeat
the purpose of section 18 if a state could enact measures
stricter than OSHA’s and largely accomplished through regu-
lation of worker health and safety simply by asserting a non-
occupational purpose for the legislation.” 918 F. 2d, at 679.
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Whatever the purpose or purposes of the state law, pre-
emption analysis cannot ignore the effect of the challenged
state action on the pre-empted field. The key question is
thus at what point the state regulation sufficiently interferes
with federal regulation that it should be deemed pre-empted
under the Act.

In English v. General Electric Co., supra, we held that a
state tort claim brought by an employee of a nuclear-fuels
production facility against her employer was not pre-empted
by a federal whistle-blower provision because the state law
did not have a “direct and substantial effect” on the federal
scheme. Id., at 85. In the decision below, the Court of Ap-
peals relied on English to hold that, in the absence of the
approval of the Secretary, the OSH Act pre-empts all state
law that “constitutes, in a direct, clear and substantial way,
regulation of worker health and safety.” 918 F. 2d, at 679.
We agree that this is the appropriate standard for determin-
ing OSH Act pre-emption. On the other hand, state laws of
general applicability (such as laws regarding traffic safety or
fire safety) that do not conflict with OSHA standards and
that regulate the conduct of workers and nonworkers alike
would generally not be pre-empted. Although some laws of
general applicability may have a “direct and substantial” ef-
fect on worker safety, they cannot fairly be characterized
as “occupational” standards, because they regulate workers
simply as members of the general public. In this case, we
agree with the court below that a law directed at workplace
safety is not saved from pre-emption simply because the
State can demonstrate some additional effect outside of the
workplace.

In sum, a state law requirement that directly, substan-
tially, and specifically regulates occupational safety and
health is an occupational safety and health standard within
the meaning of the Act. That such a law may also have a
nonoccupational impact does not render it any less of an oc-
cupational standard for purposes of pre-emption analysis.
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If the State wishes to enact a dual impact law that regulates
an occupational safety or health issue for which a federal
standard is in effect, § 18 of the Act requires that the State
submit a plan for the approval of the Secretary.

Iv

We recognize that “the States have a compelling interest
in the practice of professions within their boundaries, and
that as part of their power to protect the public health,
safety, and other valid interests they have broad power to
establish standards for licensing practitioners and regulating
the practice of professions.” Goldfarb v. Virginia State
Bar, 421 U. S. 773, 792 (1975); see also Ferquson v. Skrupa,
372 U.S. 726, 731 (1963); Dent v. West Virginia, 129 U. S.
114, 122 (1889). But under the Supremacy Clause, from
which our pre-emption doctrine is derived, “‘any state law,
however clearly within a State’s acknowledged power, which
interferes with or is contrary to federal law, must yield.””
Felder v. Casey, 487 U. S., at 138 (quoting Free v. Bland, 369
U. S. 663, 666 (1962)); see also De Canas v. Bica, 424 U. S.
351, 357 (1976) (“[E]ven state regulation designed to protect
vital state interests must give way to paramount federal leg-
islation”). We therefore reject petitioner’s argument that
the State’s interest in licensing various occupations can save
from OSH Act pre-emption those provisions that directly and
substantially affect workplace safety.

We also reject petitioner’s argument that the Illinois li-
censing acts do not regulate occupational safety and health
at all, but are instead a “pre-condition” to employment. By
that reasoning, the OSHA regulations themselves would
not be considered occupational standards. SARA, how-
ever, makes clear that the training of employees engaged in
hazardous waste operations is an occupational safety and
health issue, and that certification requirements before an
employee may engage in such work are occupational safety
and health standards. See supra, at 92. Because nei-
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ther of the OSH Act’s saving provisions are implicated, and
because Illinois does not have an approved state plan under
§18(b), the state licensing acts are pre-empted by the OSH
Act to the extent they establish occupational safety and
health standards for training those who work with hazardous
wastes. Like the Court of Appeals, we do not specifically
consider which of the licensing acts’ provisions will stand or
fall under the pre-emption analysis set forth above.

The judgment of the Court of Appeals is hereby

Affirmed.

JUSTICE KENNEDY, concurring in part and concurring in
the judgment.

Though I concur in the Court’s judgment and with the ulti-
mate conclusion that the state law is pre-empted, I would
find express pre-emption from the terms of the federal stat-
ute. I cannot agree that we should denominate this case as
one of implied pre-emption. The contrary view of the plu-
rality is based on an undue expansion of our implied pre-
emption jurisprudence which, in my view, is neither wise
nor necessary.

As both the majority and dissent acknowledge, we have
identified three circumstances in which a federal statute pre-
empts state law: First, Congress can adopt express language
defining the existence and scope of pre-emption. Second,
state law is pre-empted where Congress creates a scheme
of federal regulation so pervasive as to leave no room for
supplementary state regulation. And third, “state law is
pre-empted to the extent that it actually conflicts with fed-
eral law.” English v. General Electric Co., 496 U.S. 72,
78-79 (1990); ante, at 98; post, at 115. This third form of
pre-emption, so-called actual conflict pre-emption, occurs
either “where it is impossible for a private party to comply
with both state and federal requirements . . . or where state
law ‘stands as an obstacle to the accomplishment and execu-
tion of the full purposes and objectives of Congress.”” Eng-
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lish, supra, at 79 (quoting Hines v. Davidowitz, 312 U. S. 52,
67 (1941)). The plurality would hold today that state occu-
pational safety and health standards regulating an issue on
which a federal standard exists conflict with Congress’ pur-
pose to “subject employers and employees to only one set of
regulations.” Amnte, at 99. This is not an application of our
pre-emption standards, it is but a conclusory statement of
pre-emption, as it assumes that Congress intended exclusive
federal jurisdiction. I do not see how such a mode of analy-
sis advances our consideration of the case.

Our decisions establish that a high threshold must be met
if a state law is to be pre-empted for conflicting with the
purposes of a federal Act. Any conflict must be “irreconcil-
able . ... The existence of a hypothetical or potential con-
flict is insufficient to warrant the pre-emption of the state
statute.” Rice v. Norman Williams Co., 458 U. S. 654, 659
(1982); see also English, supra, at 90 (“The ‘teaching of this
Court’s decisions . . . enjoin[s] seeking out conflicts between
state and federal regulation where none clearly exists’”
(quoting Huron Portland Cement Co. v. Detroit, 362 U. S.
440, 446 (1960)); Pacific Gas & Elec. Co. v. State Energy Re-
sources Conservation and Development Comm’n, 461 U. S.
190, 222-223 (1983). In my view, this type of pre-emption
should be limited to state laws which impose prohibitions
or obligations which are in direct contradiction to Congress’
primary objectives, as conveyed with clarity in the federal
legislation.

I do not believe that supplementary state regulation of an
occupational safety and health issue can be said to create the
sort of actual conflict required by our decisions. The pur-
pose of state supplementary regulation, like the federal
standards promulgated by the Occupational Safety and
Health Administration (OSHA), is to protect worker safety
and health. Any potential tension between a scheme of fed-
eral regulation of the workplace and a concurrent, supple-
mentary state scheme would not, in my view, rise to the level
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of “actual conflict” described in our pre-emption cases. Ab-
sent the express provisions of § 18 of the Occupational Safety
and Health Act of 1970 (OSH Act), 29 U. S. C. §667, I would
not say that state supplementary regulation conflicts with
the purposes of the OSH Act, or that it “ ‘interferes with the
methods by which the federal statute was designed to reach
[its] goal.”” Amnte, at 103 (quoting International Paper Co.
v. Ouellette, 479 U. S. 481, 494 (1987)).

The plurality’s broad view of actual conflict pre-emption is
contrary to two basic principles of our pre-emption jurispru-
dence. First, we begin “with the assumption that the his-
toric police powers of the States [are] not to be superseded
.. . unless that was the clear and manifest purpose of Con-
gress.” Rice v. Santa Fe Elevator Corp., 331 U. S. 218, 230
(1947); see also ante, at 96. Second, “‘[t]he purpose of Con-
gress is the ultimate touchstone’” in all pre-emption cases.
Malone v. White Motor Corp., 435 U. S. 497, 504 (1978) (quot-
ing Retail Clerks v. Schermerhorn, 375 U. S. 96, 103 (1963)).
A freewheeling judicial inquiry into whether a state statute
is in tension with federal objectives would undercut the prin-
ciple that it is Congress rather than the courts that pre-
empts state law.

Nonetheless, I agree with the Court that “the OSH Act
pre-empts all state ‘occupational safety and health standards
relating to any occupational safety or health issue with re-
spect to which a Federal standard has been promulgated.’”
Ante, at 105 (quoting 29 U. S. C. §667(b)). I believe, how-
ever, that this result is mandated by the express terms of
§18(b) of the OSH Act. It follows from this that the pre-
emptive scope of the Act is also limited to the language of
the statute. When the existence of pre-emption is evident
from the statutory text, our inquiry must begin and end with
the statutory framework itself.

A finding of express pre-emption in this case is not con-
trary to our longstanding rule that we will not infer pre-
emption of the States’ historic police powers absent a clear
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statement of intent by Congress. Rice v. Santa Fe Elevator
Corp., supra, at 230; Jones v. Rath Packing Co., 430 U. S. 519,
525 (1977); English, 496 U. S., at 79. Though most statutes
creating express pre-emption contain an explicit statement
to that effect, a statement admittedly lacking in § 18(b), we
have never required any particular magic words in our ex-
press pre-emption cases. Our task in all pre-emption cases
is to enforce the “clear and manifest purpose of Congress.”
Rice v. Santa Fe Elevator Corp., supra, at 230. We have
held, in express pre-emption cases, that Congress’ intent
must be divined from the language, structure, and purposes
of the statute as a whole. Ingersoll-Rand Co. v. McClen-
don, 498 U. S. 133, 138 (1990); Pilot Life Ins. Co. v. Dedeau,
481 U. S. 41, 51 (1987). The language of the OSH statute
sets forth a scheme in light of which the provisions of §18
must be interpreted, and from which the express pre-
emption that displaces state law follows.

As the plurality’s analysis amply demonstrates, ante,
at 98-103, Congress has addressed the issue of pre-emption
in the OSH Act. The dissent’s position that the Act does
not pre-empt supplementary state regulation becomes most
implausible when the language of §18(b) is considered in
conjunction with the other provisions of §18. Section 18(b)
provides as follows:

“Any State which . . . desires to assume responsibility
for development and enforcement therein of occupa-
tional safety and health standards relating to any occu-
pational safety or health issue with respect to which a
Federal standard has been promulgated . . . shall submit
a State plan....” 29 U.S. C. §667(b) (emphasis added).

The statute is clear: When a State desires to assume respon-
sibility for an occupational safety and health issue already
addressed by the Federal Government, it must submit a
state plan. The most reasonable inference from this lan-
guage is that when a State does not submit and secure ap-
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proval of a state plan, it may not enforce occupational safety
and health standards in that area. Any doubt that this is
what Congress intended disappears when subsection (b) is
considered in conjunction with subsections (a), (c), and (f).
Ante, at 100-101. I will not reiterate the plurality’s persua-
sive discussion on this point. Unartful though the language
of §18(b) may be, the structure and language of § 18 leave
little doubt that in the OSH statute Congress intended to
pre-empt supplementary state regulation of an occupational
safety and health issue with respect to which a federal stand-
ard exists.

In this regard I disagree with the dissent, see post, p. 114,
and find unconvincing its conclusion that Congress intended
to allow concurrent state and federal jurisdiction over occu-
pational safety and health issues. The dissent would give
the States, rather than the Federal Government, the power
to decide whether as to any particular occupational safety
and health issue there will exist a single or dual regulatory
scheme. Under this theory the State may choose exclusive
federal jurisdiction by not regulating; or exclusive state
jurisdiction by submitting a state plan; or dual regulation
by adopting supplementary rules, as Illinois did here. That
position undermines the authority of OSHA in many re-
spects. For example, §18(c)(2) of the OSH Act allows
OSHA to disapprove state plans which “unduly burden inter-
state commerce.” The dissent would eviscerate this impor-
tant administrative mechanism by allowing the States to
sidestep OSHA’s authority through the mechanism of supple-
mentary regulation. See post, at 118-121. Furthermore,
concurrent state and federal jurisdiction might interfere
with the enforcement of the federal regulations without cre-
ating a situation where compliance with both schemes is a
physical impossibility, which the dissent would require for
pre-emption. Post, at 121; see also Brief for Respondent
32-33. 1 would not attribute to Congress the intent to cre-
ate such a hodgepodge scheme of authority. My views in
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this regard are confirmed by the fact that OSHA has as
a consistent matter, since the enactment of the OSH Act,
viewed §18 as providing it with exclusive jurisdiction in
areas where it issues a standard. 29 CFR §1901.2 (1991);
36 Fed. Reg. 7006 (1971); Brief for United States as Amicus
Curiae 12-21. Therefore, while the dissent may be correct
that as a theoretical matter the separate provisions of §18
may be reconciled with allowing concurrent jurisdiction, it
is neither a natural nor a sound reading of the statutory
scheme.

The necessary implication of finding express pre-emption
in this case is that the pre-emptive scope of the OSH Act is
defined by the language of §18(b). Because this provision
requires federal approval of state occupational safety and
health standards alone, only state laws fitting within that
description are pre-empted. For that reason I agree with
the Court that state laws of general applicability are not pre-
empted. Ante, at 107. 1 also agree that “a state law re-
quirement that directly, substantially, and specifically regu-
lates occupational safety and health is an occupational safety
and health standard within the meaning of the Act,” ibid.,
and therefore falls within the scope of pre-emption. So-
called “dual impact” state regulations which meet this stand-
ard are pre-empted by the OSH Act, regardless of any addi-
tional purpose the law may serve, or effect the law may have,
outside the workplace. As a final matter, I agree that the
Illinois Acts are not saved because they operate through a
licensing mechanism rather than through direct regulation of
the workplace. I therefore join all but Part II of the Court’s
opinion, and concur in the judgment of the Court.

JUSTICE SOUTER, with whom JUSTICE BLACKMUN, JUS-
TICE STEVENS, and JUSTICE THOMAS join, dissenting.

The Court holds today that § 18 of the Occupational Safety
and Health Act of 1970 (Act), 29 U.S. C. §667, pre-empts
state regulation of any occupational safety or health issue as
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to which there is a federal standard, whether or not the state
regulation conflicts with the federal standard in the sense
that enforcement of one would preclude application of the
other. With respect, I dissent. In light of our rule that
federal pre-emption of state law is only to be found in a clear
congressional purpose to supplant exercises of the States’
traditional police powers, the text of the Act fails to support
the Court’s conclusion.
I

Our cases recognize federal pre-emption of state law in
three variants: express pre-emption, field pre-emption, and
conflict pre-emption. KExpress pre-emption requires “ex-
plicit pre-emptive language.” See Pacific Gas & Elec. Co.
v. State Energy Resources Conservation and Development
Comm’n, 461 U. S. 190, 203 (1983), citing Jones v. Rath Pack-
mg Co., 430 U.S. 519, 525 (1977). Field pre-emption is
wrought by a manifestation of congressional intent to occupy
an entire field such that even without a federal rule on some
particular matter within the field, state regulation on that
matter is pre-empted, leaving it untouched by either state or
federal law. 461 U. S, at 204. Finally, there is conflict pre-
emption in either of two senses. The first is found when
compliance with both state and federal law is impossible,
1bid., the second when a state law “stands as an obstacle to
the accomplishment and execution of the full purposes and
objectives of Congress,” Hines v. Davidowitz, 312 U. S. 52,
67 (1941).

The plurality today finds pre-emption of this last sort, dis-
cerning a conflict between any state legislation on a given
issue as to which a federal standard is in effect, and a con-
gressional purpose “to subject employers and employees to
only one set of regulations.” Amnte, at 99. Thus, under the
plurality’s reading, any regulation on an issue as to which a
federal standard has been promulgated has been pre-empted.
As one commentator has observed, this kind of purpose-
conflict pre-emption, which occurs when state law is held to
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“underminfe] a congressional decision in favor of national
uniformity of standards,” presents “a situation similar in
practical effect to that of federal occupation of a field.” L.
Tribe, American Constitutional Law 486 (2d ed. 1988). Still,
whether the pre-emption at issue is described as occupation
of each narrow field in which a federal standard has been
promulgated, as pre-emption of those regulations that con-
flict with the federal objective of single regulation, or, as
JUSTICE KENNEDY describes it, as express pre-emption, see
ante, at 111 (opinion concurring in part and concurring in
judgment), the key is congressional intent, and I find the
language of the statute insufficient to demonstrate an intent
to pre-empt state law in this way.

II

Analysis begins with the presumption that “Congress did
not intend to displace state law.” Maryland v. Louisiana,
451 U. S. 725, 746 (1981). “Where, as here, the field which
Congress is said to have pre-empted has been traditionally
occupied by the States, see, e.g., U.S. Const., Art. I, §10;
Patapsco Guano Co. v. North Carolina, 171 U. S. 345, 358
(1898), ‘we start with the assumption that the historic police
powers of the States were not to be superseded by the Fed-
eral Act unless that was the clear and manifest purpose of
Congress.” Rice v. Santa Fe Elevator Corp., 331 U. S. 218,
230 (1947). This assumption provides assurance that the
‘federal-state balance,” United States v. Bass, 404 U. S. 336,
349 (1971), will not be disturbed unintentionally by Congress
or unnecessarily by the courts. But when Congress has ‘un-
mistakably . .. ordained,” Florida Lime & Avocado Growers,
Inc. v. Paul, 373 U. S. 132, 142 (1963), that its enactments
alone are to regulate a part of commerce, state laws regulat-
ing that aspect of commerce must fall.” Jones, supra, at
525. Subject to this principle, the enquiry into the possibly
pre-emptive effect of federal legislation is an exercise of stat-
utory construction. If the statute’s terms can be read sensi-
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bly not to have a pre-emptive effect, the presumption con-
trols and no pre-emption may be inferred.

I11

At first blush, respondent’s strongest argument might
seem to rest on §18(a) of the Act, 29 U. S. C. §667(a), the full
text of which is this:

“(a) Assertion of State standards in absence of applica-
ble Federal standards

“Nothing in this chapter shall prevent any State
agency or court from asserting jurisdiction under State
law over any occupational safety or health issue with
respect to which no standard is in effect under section
655 of this title.”

That is to say, where there is no federal standard in effect,
there is no pre-emption. The plurality reasons that there
must be pre-emption, however, when there is a federal stand-
ard in effect, else § 18(a) would be rendered superfluous be-
cause “[t]here is no possibility of conflict where there is no
federal regulation.” Ante, at 100.

The plurality errs doubly. First, its premise is incorrect.
In the sense in which the plurality uses the term, there is
the possibility of “conflict” even absent federal regulation
since the mere enactment of a federal law like the Act may
amount to an occupation of an entire field, preventing state
regulation. Second, the necessary implication of §18(a) is
not that every federal regulation pre-empts all state law on
the issue in question, but only that some federal regulations
may pre-empt some state law. The plurality ignores the
possibility that the provision simply rules out field pre-
emption and is otherwise entirely compatible with the possi-
bility that pre-emption will occur only when actual conflict
between a federal regulation and a state rule renders compli-
ance with both impossible. Indeed, if Congress had meant
to say that any state rule should be pre-empted if it deals
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with an issue as to which there is a federal regulation in
effect, the text of subsection (a) would have been a very
inept way of trying to make the point. It was not, however,
an inept way to make the different point that Congress in-
tended no field pre-emption of the sphere of health and safety
subject to regulation, but not necessarily regulated, under
the Act. Unlike the case where field pre-emption occurs,
the provision tells us, absence of a federal standard leaves a
State free to do as it will on the issue. Beyond this, subsec-
tion (a) does not necessarily mean anything, and the provi-
sion is perfectly consistent with the conclusion that as long
as compliance with both a federal standard and a state regu-
lation is not physically impossible, see Florida Lime & Avo-
cado Growers, Inc. v. Paul, 373 U.S. 132, 142-143 (1963),
each standard shall be enforceable. If, indeed, the presump-
tion against pre-emption means anything, §18(a) must be
read in just this way.
Respondent also relies on § 18(b), 29 U. S. C. §667(b):

“(b) Submission of State plan for development and en-
forcement of State standards to preempt applicable Fed-
eral standards

“Any State which, at any time, desires to assume re-
sponsibility for development and enforcement therein of
occupational safety and health standards relating to any
occupational safety or health issue with respect to which
a Federal standard has been promulgated under section
655 of this title shall submit a State plan for the develop-
ment of such standards and their enforcement.”

Respondent argues that the necessary implication of this
provision is clear: the only way that a state rule on a particu-
lar occupational safety and health issue may be enforced once
a federal standard on the issue is also in place is by incorpo-
rating the state rule in a plan approved by the Secretary.
As both the plurality and JUSTICE KENNEDY acknowledge,
however, that is not the necessary implication of §18(b).
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See ante, at 99 (plurality opinion); ante, at 112-113 (opinion
concurring in part and concurring in judgment). The sub-
section simply does not say that unless a plan is approved,
state law on an issue is pre-empted by the promulgation of
a federal standard. In fact it tugs the other way, and in
actually providing a mechanism for a State to “assume re-
sponsibility” for an issue with respect to which a federal
standard has been promulgated (that is, to pre-empt federal
law), § 18(b) is far from pre-emptive of anything adopted by
the States. Its heading, enacted as part of the statute and
properly considered under our canons of construction for
whatever light it may shed, see, e. g., Strathearn S. S. Co. v.
Dillon, 252 U. S. 348, 354 (1920); FTC v. Mandel Brothers,
Inc., 359 U. S. 385 (1959), speaks expressly of the “develop-
ment and enforcement of State standards to preempt applica-
ble Federal standards.” The provision does not in any way
provide that absent such state pre-emption of federal rules,
the State may not even supplement the federal standards
with consistent regulations of its own. Once again, nothing
in the provision’s language speaks one way or the other to
the question whether promulgation of a federal standard pre-
empts state regulation, or whether, in the absence of a plan,
consistent federal and state regulations may coexist. The
provision thus makes perfect sense on the assumption that a
dual regulatory scheme is permissible but subject to state
pre-emption if the State wishes to shoulder enough of the
federal mandate to gain approval of a plan.

Nor does the provision setting out conditions for the Sec-
retary’s approval of a plan indicate that a state regulation
on an issue federally addressed is never enforceable unless
incorporated in a plan so approved. Subsection (c)(2) re-
quires the Secretary to approve a plan when in her judg-
ment, among other things, it will not “unduly burden
interstate commerce.” 29 U.S.C. §667(c)(2). Respondent
argues, and the plurality concludes, that if state regulations
were not pre-empted, this provision would somehow suggest
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that States acting independently could enforce regulations
that did burden interstate commerce unduly. Brief for Re-
spondent 17; see ante, at 100-101. But this simply does not
follow. The subsection puts a limit on the Secretary’s au-
thority to approve a plan that burdens interstate commerce,
thus capping the discretion that might otherwise have been
read into the congressional delegation of authority to the
Secretary to approve state plans. From this restriction
applying only to the Secretary’s federal authority it is clearly
a non sequitur to conclude that pre-emption must have been
intended to avoid the equally objectionable undue burden
that independent state regulation might otherwise impose.
Quite the contrary; the dormant Commerce Clause can take
care of that, without any need to assume pre-emption.

The final provision that arguably suggests pre-emption
merely by promulgation of a federal standard is §18(h), 29
U.S. C. §667(h):

“(h) Temporary enforcement of State standards

“The Secretary may enter into an agreement with a
State under which the State will be permitted to con-
tinue to enforce one or more occupational health and
safety standards in effect in such State until final action
is taken by the Secretary with respect to a plan sub-
mitted by a State under subsection (b) of this section,
or two years from December 29, 1970, whichever is
earlier.”

This provision of course expired in 1972, but its language
may suggest something about the way Congress understood
the rest of §18. Since, all are agreed, a State would not
have had reason to file a plan unless a federal standard was
in place, §18(h) necessarily refers to a situation in which
there is a federal standard. Respondent argues that the
provision for agreements authorizing continued enforcement
of a state standard following adoption of a federal standard
on the issue it addresses implies that, absent such agree-
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ment, a State would have been barred from enforcing any
standard of its own.

Once again, however, that is not the necessary implication
of the text. A purely permissive provision for enforcement
of state regulations does not imply that all state regulations
are otherwise unenforceable. All it necessarily means is
that the Secretary could agree to permit the State for a lim-
ited time to enforce whatever state regulations would other-
wise have been pre-empted, as would have been true when
they actually so conflicted with the federal standard that an
employer could not comply with them and still comply with
federal law as well. Thus, in the case of a State wishing to
submit a plan, the provision as I read it would have allowed
for the possibility of just one transition, from the pre-Act
state law to the post-Act state plan. Read as the Court
reads it, however, employers and employees in such a State
would have been subjected first to state law on a given issue;
then, after promulgation of a federal standard, to that stand-
ard; and then, after approval of the plan, to a new state re-
gime. One enforced readjustment would have been better
than two, and the statute is better read accordingly.*

Iv

In sum, our rule is that the traditional police powers of
the State survive unless Congress has made a purpose to

*The plurality also relies on §18(f), 29 U. S. C. §667(f), which deals with
withdrawal of approval of a state plan. See ante, at 101. The section
provides that “the State may retain jurisdiction in any case commenced
before the withdrawal of the plan in order to enforce standards under the
plan whenever the issues involved do not relate to the reasons for the
withdrawal of the plan.” The plurality is mistaken in concluding that
§18(f) “assumes that the State loses the power to enforce all of its occupa-
tional safety and health standards once approval is withdrawn.” Ibid.
At most it assumes that the State loses its capacity to enforce the plan
(except for pending cases). It says nothing about state law that may re-
main on the books exclusive of the plan’s authority, or about new law en-
acted after withdrawal of the Secretary’s approval.
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pre-empt them clear. See Rice, 331 U. S., at 230. The Act
does not, in so many words, pre-empt all state regulation of
issues on which federal standards have been promulgated,
and respondent’s contention at oral argument that reading
subsections (a), (b), and (h) could leave no other “logical”
conclusion but one of pre-emption is wrong. Each provision
can be read consistently with the others without any implica-
tion of pre-emptive intent. See National Solid Wastes
Management Assn. v. Killian, 918 F. 2d 671, 685-688 (CA7
1990) (Easterbrook, J., dubitante). They are in fact just as
consistent with a purpose and objective to permit overlap-
ping state and federal regulation as with one to guarantee
that employers and employees would be subjected to only
one regulatory regime. Restriction to one such regime by
precluding supplemental state regulation might or might not
be desirable. But in the absence of any clear expression of
congressional intent to pre-empt, I can only conclude that, as
long as compliance with federally promulgated standards
does not render obedience to Illinois’ regulations impossible,
the enforcement of the state law is not prohibited by the
Supremacy Clause. I respectfully dissent.
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THE ELEVENTH CIRCUIT

No. 91-538. Argued March 31, 1992—Decided June 19, 1992

Petitioner county’s Ordinance 34 mandates permits for private demonstra-
tions and other uses of public property; declares that the cost of protect-
ing participants in such activities exceeds the usual and normal cost of
law enforcement and should be borne by the participants; requires every
permit applicant to pay a fee of not more than $1,000; and empowers the
county administrator to adjust the fee’s amount to meet the expense
incident to the ordinance’s administration and to the maintenance of
public order. After the county attempted to impose such a fee for re-
spondent’s proposed demonstration in opposition to the Martin Luther
King, Jr., federal holiday, respondent filed this suit, claiming that the
ordinance violates the free speech guarantees of the First and Four-
teenth Amendments. The District Court denied relief, ruling that the
ordinance was not unconstitutional as applied in this case. The Court
of Appeals reversed, holding that an ordinance which charges more than
a nominal fee for using public forums for public issue speech is facially
unconstitutional.

Held: The ordinance is facially invalid. Pp. 129-137.

(@) In order to regulate competing uses of public forums, government
may impose a permit requirement on those wishing to hold a march,
parade, or rally, if, inter alia, the permit scheme does not delegate
overly broad licensing discretion to a government official, Freedman v.
Maryland, 380 U. S. 51, 56, and is not based on the content of the mes-
sage, see United States v. Grace, 461 U. S. 171, 177.  Pp. 129-130.

(b) An examination of the county’s implementation and authoritative
constructions of the ordinance demonstrates the absence of the constitu-
tionally required “narrowly drawn, reasonable and definite standards,”
Niemotko v. Maryland, 340 U. S. 268, 271, to guide the county adminis-
trator’s hand when he sets a permit fee. The decision how much to
charge for police protection or administrative time—or even whether to
charge at all—is left to the unbridled discretion of the administrator,
who is not required to rely on objective standards or provide any expla-
nation for his decision. Pp. 130-133.

(c) The ordinance is unconstitutionally content based because it re-
quires that the administrator, in order to assess accurately the cost of
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security for parade participants, must examine the content of the mes-
sage conveyed, estimate the public response to that content, and judge
the number of police necessary to meet that response. Cox v. New
Hampshire, 312 U. S. 569, distinguished. Pp. 133-136.

(d) Neither the $1,000 cap on the permit fee, nor even some lower
“nominal” cap, could save the ordinance. Murdock v. Pennsylvania,
319 U. S. 105, 116, distinguished. The level of the fee is irrelevant in
this context, because no limit on the fee’s size can remedy the ordi-
nance’s constitutional infirmities. Pp. 136-137.

913 F. 2d 885 and 934 F. 2d 1482, affirmed.

BLACKMUN, J., delivered the opinion of the Court, in which STEVENS,
(O’CONNOR, KENNEDY, and SOUTER, JJ., joined. REHNQUIST, C. J., filed
a dissenting opinion, in which WHITE, SCALIA, and THOMAS, JJ., joined,
post, p. 137.

Robert S. Stubbs III argued the cause for petitioner.
With him on the briefs was Gordon A. Smith.

Richard Barrett argued the cause and filed a brief for
respondent.*

JUSTICE BLACKMUN delivered the opinion of the Court.

In this case, with its emotional overtones, we must decide
whether the free speech guarantees of the First and Four-
teenth Amendments are violated by an assembly and parade
ordinance that permits a government administrator to vary
the fee for assembling or parading to reflect the estimated
cost of maintaining public order.

I

Petitioner Forsyth County is a primarily rural Georgia
county approximately 30 miles northeast of Atlanta. It has

*Jody M. Litchford filed a brief for the city of Orlando et al. as amici
curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Eric Neisser, Steven R. Shapiro, John A.
Powell, and Elliot M. Mincberg; for the American Federation of Labor
and Congress of Industrial Organizations by Marsha S. Berzon and Lau-
rence Gold; and for Public Citizen by Dawvid C. Viadeck and Alan B.
Morrison.
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had a troubled racial history. In 1912, in one month, its en-
tire African-American population, over 1,000 citizens, was
driven systematically from the county in the wake of the
rape and murder of a white woman and the lynching of her
accused assailant.! Seventy-five years later, in 1987, the
county population remained 99% white.?

Spurred by this history, Hosea Williams, an Atlanta city
councilman and civil rights personality, proposed a Forsyth
County “March Against Fear and Intimidation” for Janu-
ary 17, 1987. Approximately 90 civil rights demonstrators
attempted to parade in Cumming, the county seat. The
marchers were met by members of the Forsyth County
Defense League (an independent affiliate of respondent,
The Nationalist Movement), of the Ku Klux Klan, and other
Cumming residents. In all, some 400 counterdemonstrators
lined the parade route, shouting racial slurs. Eventually,
the counterdemonstrators, dramatically outnumbering police
officers, forced the parade to a premature halt by throwing
rocks and beer bottles.

Williams planned a return march the following weekend.
It developed into the largest civil rights demonstration in
the South since the 1960’s. On January 24, approximately
20,000 marchers joined civil rights leaders, United States
Senators, Presidential candidates, and an Assistant United
States Attorney General in a parade and rally.* The 1,000
counterdemonstrators on the parade route were contained

1The 1910 census counted 1,098 African-Americans in Forsyth County.
U. S. Dept. of Commerce, Bureau of Census, Negro Population 1790-1915,
p. 779 (1918). For a description of the 1912 events, see generally Hack-
worth, “Completing the Job” in Forsyth County, 8 Southern Exposure 26
(1980).

2See J. Clements, Georgia Facts 184 (1989); Hackworth, 8 Southern Ex-
posure, at 26 (“[O]ther than an occasional delivery truck driver or visiting
government official, there are currently no black faces anywhere in the
county”).

3See Chicago Tribune, Jan. 25, 1987, p. 1; Los Angeles Times, Jan. 25,
1987, p. 1, col. 2; App. to Pet. for Cert. 89-91.
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by more than 3,000 state and local police and National
Guardsmen. Although there was sporadic rock throwing
and 60 counterdemonstrators were arrested, the parade was
not interrupted. The demonstration cost over $670,000 in
police protection, of which Forsyth County apparently paid
a small portion.? See App. to Pet. for Cert. 75-94; Los
Angeles Times, Jan. 28, 1987, Metro section, p. 5, col. 1.

“As a direct result” of these two demonstrations, the For-
syth County Board of Commissioners enacted Ordinance 34
on January 27, 1987. See Brief for Petitioner 6. The ordi-
nance recites that it is “to provide for the issuance of permits
for parades, assemblies, demonstrations, road closings, and
other uses of public property and roads by private organiza-
tions and groups of private persons for private purposes.”
See App. to Pet. for Cert. 98. The board of commissioners
justified the ordinance by explaining that “the cost of neces-
sary and reasonable protection of persons participating in
or observing said parades, assemblies, demonstrations, road
closings and other related activities exceeds the usual and
normal cost of law enforcement for which those participating
should be held accountable and responsible.” Id., at 100.
The ordinance required the permit applicant to defray these
costs by paying a fee, the amount of which was to be fixed
“from time to time” by the Board. Id., at 105.

Ordinance 34 was amended on June 8, 1987, to provide that
every permit applicant “‘shall pay in advance for such per-
mit, for the use of the County, a sum not more than $1,000.00
for each day such parade, procession, or open air public meet-
ing shall take place.”” Id., at 119.° In addition, the county

4 Petitioner Forsyth County does not indicate what portion of these costs
it paid. Newspaper articles reported that the State of Georgia paid
an estimated $579,148. Other government entities paid an additional
$29,759. Figures were not available for the portion paid by the city of
Atlanta for the police it sent. See id., at 95-97.

5The ordinance was amended at other times, too, but those amendments
are not under challenge here.
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administrator was empowered to “‘adjust the amount to be
paid in order to meet the expense incident to the administra-
tion of the Ordinance and to the maintenance of public order
in the matter licensed.”” Ibid.

In January 1989, respondent The Nationalist Movement
proposed to demonstrate in opposition to the federal holiday
commemorating the birthday of Martin Luther King, Jr. In
Forsyth County, the Movement sought to “conduct a rally
and speeches for one and a half to two hours” on the court-
house steps on a Saturday afternoon. Nationalist Move-
ment v. City of Cumming, 913 F. 2d 885, 887 (CA11 1990).5
The county imposed a $100 fee. The fee did not include any
calculation for expenses incurred by law enforcement author-
ities, but was based on 10 hours of the county administrator’s
time in issuing the permit. The county administrator testi-
fied that the cost of his time was deliberately undervalued
and that he did not charge for the clerical support involved
in processing the application. Tr. 135-139.

The Movement did not pay the fee and did not hold the
rally. Instead, it instituted this action on January 19, 1989,
in the United States District Court for the Northern District
of Georgia, requesting a temporary restraining order and
permanent injunction prohibiting Forsyth County from in-
terfering with the Movement’s plans.

The District Court denied the temporary restraining order
and injunction. It found that, although “the instant ordi-
nance vests much discretion in the County Administrator in
determining an appropriate fee,” the determination of the
fee was “based solely upon content-neutral criteria; namely,

5The demonstration proposed was to consist of assembling at the For-
syth County High School, marching down a public street in Cumming to
the courthouse square, and there conducting a rally. Only the rally was
to take place on property under the jurisdiction of the county. The parade
and assembly required permits from the city of Cumming and the Forsyth
County Board of Education. Their permit schemes are not challenged
here.
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the actual costs incurred investigating and processing the
application.” App. to Pet. for Cert. 13-14. Although it ex-
pressed doubt about the constitutionality of that portion of
the ordinance that permits fees to be based upon the costs
incident to maintaining public order, the District Court
found that “the county ordinance, as applied in this case, is
not unconstitutional.” Id., at 14.

The United States Court of Appeals for the Eleventh Cir-
cuit reversed this aspect of the District Court’s judgment.
Nationalist Movement v. City of Cumming, 913 F. 2d 885
(1990). Relying on its prior opinion in Central Florida Nu-
clear Freeze Campaign v. Walsh, 774 F. 2d 1515, 1521 (CA11
1985), cert. denied, 475 U. S. 1120 (1986), the Court of Ap-
peals held: “An ordinance which charges more than a nominal
fee for using public forums for public issue speech, violates
the First Amendment.” 913 F. 2d, at 891 (internal quotation
marks omitted). The court determined that a permit fee
of up to $1,000 a day exceeded this constitutional threshold.
Ibid. Ome judge concurred specially, calling for Central
Florida to be overruled. 913 F. 2d, at 896.

The Court of Appeals then voted to vacate the panel’s
opinion and to rehear the case en banc. 921 F. 2d 1125
(1990). After further briefing, the court issued a per cu-
riam opinion reinstating the panel opinion in its entirety.
934 F. 2d 1482, 1483 (1991). Two judges, concurring in part
and dissenting in part, agreed that any fee imposed on the
exercise of First Amendment rights in a traditional public
forum must be nominal if it is to survive constitutional scru-
tiny. Those judges, however, did not believe that the county
ordinance swept so broadly that it was facially invalid, and
would have remanded the case for the District Court to de-
termine whether the fee was nominal.” Ibid. Three judges

"These judges also found that the ordinance contained sufficiently tai-
lored standards for the administrator to use in reviewing permit appli-
cations. 934 F. 2d 1482, 1487-1489 (1991). This issue was raised by
respondent, but the panel did not reach it.
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dissented, arguing that this Court’s cases do not require that
fees be nominal. Id., at 1493.

We granted certiorari to resolve a conflict among the
Courts of Appeals concerning the constitutionality of charg-
ing a fee for a speaker in a public forum.® 502 U. S. 1023
(1991).

II

Respondent mounts a facial challenge to the Forsyth
County ordinance. It is well established that in the area of
freedom of expression an overbroad regulation may be sub-
ject to facial review and invalidation, even though its applica-
tion in the case under consideration may be constitutionally
unobjectionable. See, e. g., City Council of Los Angeles v.
Taxpayers for Vincent, 466 U.S. 789, 798-799, and n. 15
(1984); Board of Airport Comm’rs of Los Angeles v. Jews for
Jesus, Inc., 482 U. S. 569, 574 (1987). This exception from
general standing rules is based on an appreciation that the
very existence of some broadly written laws has the poten-
tial to chill the expressive activity of others not before the
court. See, e.g., New York v. Ferber, 458 U.S. 747, 772
(1982); Brockett v. Spokane Arcades, Inc., 472 U. S. 491, 503
(1985). Thus, the Court has permitted a party to challenge
an ordinance under the overbreadth doctrine in cases where
every application creates an impermissible risk of suppres-
sion of ideas, such as an ordinance that delegates overly
broad discretion to the decisionmaker, see Thornhill v. Ala-

8 Compare the Eleventh Circuit’s opinions in this litigation, 913 F. 2d
885, 891 (1990), and 934 F. 2d 1482, 1483 (1991), with Stonewall Union v.
Columbus, 931 F. 2d 1130, 1136 (CA6) (permitting greater than nominal
fees that are reasonably related to expenses incident to the preservation of
public safety and order), cert. denied, 502 U. S. 899 (1991); Eastern Conn.
Citizens Action Group v. Powers, 723 F. 2d 1050, 1056 (CA2 1983) (licens-
ing fees permissible only to offset expenses associated with processing
applications for public property); Fernandes v. Limmer, 663 F. 2d 619,
632-633 (CA5 1981) ($6 flat fee for permit was unconstitutional), cert.
dism’d, 458 U. S. 1124 (1982).
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bama, 310 U. S. 88, 97 (1940); Freedman v. Maryland, 380
U. S. 51, 56 (1965); Taxpayers for Vincent, 466 U. S., at 798,
n. 15, and in cases where the ordinance sweeps too broadly,
penalizing a substantial amount of speech that is constitu-
tionally protected, see Broadrick v. Oklahoma, 413 U. S. 601
(1973); Jews for Jesus, 482 U. S., at 574-575.

The Forsyth County ordinance requiring a permit and a
fee before authorizing public speaking, parades, or assem-
blies in “the archetype of a traditional public forum,” Frisby
v. Schultz, 487 U. S. 474, 480 (1988), is a prior restraint on
speech, see Shuttlesworth v. Birmingham, 394 U.S. 147,
150-151 (1969); Niemotko v. Maryland, 340 U.S. 268, 271
(1951). Although there is a “heavy presumption” against
the validity of a prior restraint, Bantam Books, Inc. v. Sulli-
van, 372 U. S. 58, 70 (1963), the Court has recognized that
government, in order to regulate competing uses of public
forums, may impose a permit requirement on those wishing
to hold a march, parade, or rally, see Cox v. New Hampshire,
312 U.S. 569, 574-576 (1941). Such a scheme, however,
must meet certain constitutional requirements. It may not
delegate overly broad licensing discretion to a government
official. See Freedman v. Maryland, supra. Further, any
permit scheme controlling the time, place, and manner of
speech must not be based on the content of the message,
must be narrowly tailored to serve a significant governmen-
tal interest, and must leave open ample alternatives for com-
munication. See United States v. Grace, 461 U. S. 171, 177
(1983).

A

Respondent contends that the county ordinance is facially
invalid because it does not prescribe adequate standards for
the administrator to apply when he sets a permit fee. A
government regulation that allows arbitrary application is
“inherently inconsistent with a valid time, place, and manner
regulation because such discretion has the potential for be-
coming a means of suppressing a particular point of view.”
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Heffron v. International Society for Krishna Conscious-
ness, Inc., 452 U. S. 640, 649 (1981). To curtail that risk, “a
law subjecting the exercise of First Amendment freedoms to
the prior restraint of a license” must contain “narrow, objec-
tive, and definite standards to guide the licensing authority.”
Shuttlesworth, 394 U. S., at 150-151; see also Niemotko, 340
U.S., at 271. The reasoning is simple: If the permit scheme
“involves appraisal of facts, the exercise of judgment, and
the formation of an opinion,” Cantwell v. Connecticut, 310
U. S. 296, 305 (1940), by the licensing authority, “the danger
of censorship and of abridgment of our precious First
Amendment freedoms is too great” to be permitted, South-
eastern Promotions, Ltd. v. Conrad, 420 U. S. 546, 553 (1975).

In evaluating respondent’s facial challenge, we must con-
sider the county’s authoritative constructions of the ordi-
nance, including its own implementation and interpretation
of it. See Ward v. Rock Against Racism, 491 U. S. 781, 795—
796 (1989); Lakewood v. Plain Dealer Publishing Co., 486
U. S. 750, 770, n. 11 (1988); Gooding v. Wilson, 405 U. S. 518,
524-528 (1972). In the present litigation, the county has
made clear how it interprets and implements the ordinance.
The ordinance can apply to any activity on public property—
from parades, to street corner speeches, to bike races—and
the fee assessed may reflect the county’s police and adminis-
trative costs. Whether or not, in any given instance, the fee
would include any or all of the county’s administrative and
security expenses is decided by the county administrator.’

9In pertinent part, the ordinance, as amended, states that the adminis-
trator “shall adjust the amount to be paid in order to meet the expense
incident to the administration of the Ordinance and to the maintenance of
public order.” §3(6) (emphasis added), App. to Pet. for Cert. 119. This
could suggest that the administrator has no authority to reduce or waive
these expenses. It has not been so understood, however, by the county.
See 934 F. 2d, at 1488, n. 12 (opinion concurring in part and dissenting in
part). Inits February 23, 1987, amendments to the ordinance, the board
of commissioners changed the permit form from “Have you paid the ap-
plication fee?” to “Have you paid any application fee?,” see App. to
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In this case, according to testimony at the District Court
hearing, the administrator based the fee on his own judg-
ment of what would be reasonable. Although the county
paid for clerical support and staff as an “expense incident to
the administration” of the permit, the administrator testified
that he chose in this instance not to include that expense in
the fee. The administrator also attested that he had delib-
erately kept the fee low by undervaluing the cost of the time
he spent processing the application. Even if he had spent
more time on the project, he claimed, he would not have
charged more. He further testified that, in this instance, he
chose not to include any charge for expected security ex-
pense. Tr. 135-139.

The administrator also explained that the county had im-
posed a fee pursuant to a permit on two prior occasions.
The year before, the administrator had assessed a fee of $100
for a permit for the Movement. The administrator testified
that he charged the same fee the following year (the year in
question here), although he did not state that the Movement
was seeking the same use of county property or that it re-
quired the same amount of administrative time to process.
Id., at 138. The administrator also once charged bike-race
organizers $25 to hold a race on county roads, but he did
not explain why processing a bike-race permit demanded less
administrative time than processing a parade permit or why
he had chosen to assess $25 in that instance. Id., at 143-144.
At oral argument in this Court, counsel for Forsyth County
stated that the administrator had levied a $5 fee on the Girl
Scouts for an activity on county property. Tr. of Oral Arg.
26. Finally, the administrator testified that in other cases
the county required neither a permit nor a fee for activities
in other county facilities or on county land. Tr. 146.

Based on the county’s implementation and construction of
the ordinance, it simply cannot be said that there are any

Pet. for Cert. 115 (emphasis added), thus acknowledging the administra-
tor’s authority to charge no fee.
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“narrowly drawn, reasonable and definite standards,” Nie-
motko, 340 U.S., at 271, guiding the hand of the Forsyth
County administrator. The decision how much to charge for
police protection or administrative time—or even whether
to charge at all—is left to the whim of the administrator.
There are no articulated standards either in the ordinance
or in the county’s established practice. The administrator is
not required to rely on any objective factors. He need not
provide any explanation for his decision, and that decision is
unreviewable. Nothing in the law or its application pre-
vents the official from encouraging some views and discour-
aging others through the arbitrary application of fees.!
The First Amendment prohibits the vesting of such unbri-
dled discretion in a government official.!!

B

The Forsyth County ordinance contains more than the pos-
sibility of censorship through uncontrolled discretion. As

10 The District Court’s finding that in this instance the Forsyth County
administrator applied legitimate, content-neutral criteria, even if correct,
is irrelevant to this facial challenge. Facial attacks on the discretion
granted a decisionmaker are not dependent on the facts surrounding any
particular permit decision. See Lakewood v. Plain Dealer Publishing
Co., 486 U. S. 750, 770 (1988). “It is not merely the sporadic abuse of
power by the censor but the pervasive threat inherent in its very existence
that constitutes the danger to freedom of discussion.” Thornhill v. Ala-
bama, 310 U. S. 88, 97 (1940). Accordingly, the success of a facial chal-
lenge on the grounds that an ordinance delegates overly broad discretion
to the decisionmaker rests not on whether the administrator has exercised
his discretion in a content-based manner, but whether there is anything
in the ordinance preventing him from doing so.

11 Petitioner also claims that Cox v. New Hampshire, 312 U. S. 569 (1941),
excuses the administrator’s discretion in setting the fee. Reliance on Cox
is misplaced. Although the discretion granted to the administrator under
the language in this ordinance is the same as in the statute at issue in
Cox, the interpretation and application of that language are different. Un-
like this case, there was in Cox no testimony or evidence that the statute
granted unfettered discretion to the licensing authority. Id., at 576-577.
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construed by the county, the ordinance often requires that
the fee be based on the content of the speech.

The county envisions that the administrator, in appro-
priate instances, will assess a fee to cover “the cost of neces-
sary and reasonable protection of persons participating in or
observing said . . . activit[y]l.” See App. to Pet. for Cert.
100. In order to assess accurately the cost of security for
parade participants, the administrator “ ‘must necessarily ex-
amine the content of the message that is conveyed,”” Arkan-
sas Writers’ Project, Inc. v. Ragland, 481 U.S. 221, 230
(1987), quoting F'CC v. League of Women Voters of Cal., 468
U. S. 364, 383 (1984), estimate the response of others to that
content, and judge the number of police necessary to meet
that response. The fee assessed will depend on the adminis-
trator’s measure of the amount of hostility likely to be cre-
ated by the speech based on its content. Those wishing to
express views unpopular with bottle throwers, for example,
may have to pay more for their permit.

Although petitioner agrees that the cost of policing relates
to content, see Tr. of Oral Arg. 15 and 24, it contends that
the ordinance is content neutral because it is aimed only at
a secondary effect—the cost of maintaining public order. It
is clear, however, that, in this case, it cannot be said that
the fee’s justification “‘hals] nothing to do with content.””
Ward, 491 U. S., at 792, quoting Boos v. Barry, 485 U. S. 312,
320 (1988) (opinion of O’CONNOR, J.).

The costs to which petitioner refers are those associated
with the public’s reaction to the speech. Listeners’ reaction
to speech is not a content-neutral basis for regulation. See
id., at 321 (opinion of O’CONNOR, J.); id., at 334 (opinion of
Brennan, J.); Hustler Magazine, Inc. v. Falwell, 485 U. S. 46,
55-56 (1988); Murdock v. Pennsylvania, 319 U. S. 105, 116
(1943); cf. Schneider v. State (Town of Irvington), 308 U. S.
147, 162 (1939) (fact that city is financially burdened when
listeners throw leaflets on the street does not justify restric-
tion on distribution of leaflets). Speech cannot be financially
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burdened, any more than it can be punished or banned, sim-
ply because it might offend a hostile mob.'”? See Gooding v.
Wilson, 405 U.S. 518 (1972); Terminiello v. Chicago, 337
U. S. 1 (1949).

This Court has held time and again: “Regulations which
permit the Government to discriminate on the basis of the
content of the message cannot be tolerated under the First
Amendment.” Regan v. Time, Inc., 468 U. S. 641, 648-649
(1984); Simon & Schuster, Inc. v. Member of N.Y. State
Crime Victims Bd., 502 U. S. 105, 116 (1991); Arkansas Writ-
ers’ Project, 481 U. 8., at 230. The county offers only one

2The dissent prefers a remand because there are no lower court find-
ings on the question whether the county plans to base parade fees on
hostile crowds. See post, at 142. We disagree. A remand is unneces-
sary because there is no question that petitioner intends the ordinance to
recoup costs that are related to listeners’ reaction to the speech. Peti-
tioner readily admits it did not charge for police protection for the 4th of
July parades, although they were substantial parades, which required the
closing of streets and drew large crowds. Petitioner imposed a fee only
when it became necessary to provide security for parade participants from
angry crowds opposing their message. Brief for Petitioner 6. The ordi-
nance itself makes plain that the costs at issue are those needed for “neces-
sary and reasonable protection of persons participating in or observing”
the speech. See App. to Pet. for Cert. 100. Repayment for police protec-
tion is the “[mJost importan[t]” purpose underlying the ordinance. Brief
for Petitioner 6-7.

In this Court, petitioner specifically urges reversal because the lower
court has “taken away the right of local government to obtain reimburse-
ment for administration and policing costs which are incurred in protect-
g those using government property for expression.” Id., at 17 (empha-
sis added). When directly faced with the Court of Appeals’ concern about
“the enhanced cost associated with policing expressive activity which
would generate potentially violent reactions,” id., at 36, petitioner re-
sponded not by arguing that it did not intend to charge for police protec-
tion, but that such a charge was permissible because the ordinance pro-
vided a cap. See id., at 36-37; Tr. of Oral Arg. 24. At no point, in any
level of proceedings, has petitioner intimated that it did not construe the
ordinance consistent with its language permitting fees to be charged for
the cost of police protection from hostile crowds. We find no disputed
interpretation of the ordinance necessitating a remand.
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justification for this ordinance: raising revenue for police
services. While this undoubtedly is an important govern-
ment responsibility, it does not justify a content-based permit
fee. See id., at 229-231.

Petitioner insists that its ordinance cannot be unconstitu-
tionally content based because it contains much of the same
language as did the state statute upheld in Cox v. New
Hampshire, 312 U.S. 569 (1941). Although the Supreme
Court of New Hampshire had interpreted the statute at
issue in Cox to authorize the municipality to charge a permit
fee for the “maintenance of public order,” no fee was actually
assessed. See id., at 577. Nothing in this Court’s opinion
suggests that the statute, as interpreted by the New Hamp-
shire Supreme Court, called for charging a premium in the
case of a controversial political message delivered before a
hostile audience. In light of the Court’s subsequent First
Amendment jurisprudence, we do not read Cox to permit
such a premium.

C

Petitioner, as well as the Court of Appeals and the District
Court, all rely on the maximum allowable fee as the touch-
stone of constitutionality. Petitioner contends that the
$1,000 cap on the fee ensures that the ordinance will not
result in content-based discrimination. The ordinance was
found unconstitutional by the Court of Appeals because the
$1,000 cap was not sufficiently low to be “nominal.” Neither
the $1,000 cap on the fee charged, nor even some lower nomi-
nal cap, could save the ordinance because in this context, the
level of the fee is irrelevant. A tax based on the content of
speech does not become more constitutional because it is a
small tax.

The lower courts derived their requirement that the per-
mit fee be “nominal” from a sentence in the opinion in Mur-
dock v. Pennsylvania, 319 U. S. 105 (1943). In Murdock, the
Court invalidated a flat license fee levied on distributors of
religious literature. In distinguishing the case from Co,
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where the Court upheld a permit fee, the Court stated: “And
the fee is not a nominal one, imposed as a regulatory measure
and calculated to defray the expense of protecting those on
the streets and at home against the abuses of solicitors.”
319 U. S., at 116. This sentence does not mean that an in-
valid fee can be saved if it is nominal, or that only nominal
charges are constitutionally permissible. It reflects merely
one distinction between the facts in Murdock and those in
Cox.

The tax at issue in Murdock was invalid because it was
unrelated to any legitimate state interest, not because it was
of a particular size. Similarly, the provision of the Forsyth
County ordinance relating to fees is invalid because it uncon-
stitutionally ties the amount of the fee to the content of the
speech and lacks adequate procedural safeguards; no limit on
such a fee can remedy these constitutional violations.

The judgment of the Court of Appeals is affirmed.

It 1s so ordered.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE WHITE,
JUSTICE SCALIA, and JUSTICE THOMAS join, dissenting.

We granted certiorari in this case to consider the follow-
ing question:

“Whether the provisions of the First Amendment to
the United States Constitution limit the amount of a li-
cense fee assessed pursuant to the provisions of a county
parade ordinance to a nominal sum or whether the
amount of the license fee may take into account the ac-
tual expense incident to the administration of the ordi-
nance and the maintenance of public order in the matter
licensed, up to the sum of $1,000.00 per day of the activ-
ity.” Pet. for Cert. i.

The Court’s discussion of this question is limited to an
ambiguous and noncommittal paragraph toward the very end
of the opinion. Swupra this page. The rest of the opinion
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takes up and decides other perceived unconstitutional de-
fects in the Forsyth County ordinance. None of these claims
were passed upon by the Court of Appeals; that court de-
cided only that the First Amendment forbade the charging
of more than a nominal fee for a permit to parade on public
streets. Since that was the question decided by the Court
of Appeals below, the question which divides the Courts of
Appeals, and the question presented in the petition for cer-
tiorari, one would have thought that the Court would at least
authoritatively decide, if not limit itself to, that question.

I

The answer to this question seems to me quite simple, be-
cause it was authoritatively decided by this Court more than
half a century ago in Cox v. New Hampshire, 312 U. S. 569
(1941). There we confronted a state statute which required
payment of a license fee of up to $300 to local governments
for the right to parade in the public streets. The Supreme
Court of New Hampshire had construed the provision as re-
quiring that the amount of the fee be adjusted based on the
size of the parade, as the fee “for a circus parade or a celebra-
tion procession of length, each drawing crowds of observers,
would take into account the greater public expense of polic-
ing the spectacle, compared with the slight expense of a less
expansive and attractive parade or procession.” Id., at 577
(internal quotation marks omitted). Under the state court’s
construction, the fee provision was “not a revenue tax, but
one to meet the expense incident to the administration of the
Act and to the maintenance of public order in the matter
licensed.” Ibid. (internal quotation marks omitted). This
Court, in a unanimous opinion by Chief Justice Hughes, up-
held the statute, saying:

“There is nothing contrary to the Constitution in the
charge of a fee limited to the purpose stated. The sug-
gestion that a flat fee should have been charged fails to
take account of the difficulty of framing a fair schedule
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to meet all circumstances, and we perceive no constitu-
tional ground for denying to local governments that
flexibility of adjustment of fees which in the light of
varying conditions would tend to conserve rather than
impair the liberty sought.

“There is no evidence that the statute has been ad-
ministered otherwise than in the fair and non-
diseriminatory manner which the state court has con-
strued it to require.” Ibid.

Two years later, in Murdock v. Pennsylvania, 319 U.S.
105 (1943), this Court confronted a municipal ordinance that
required payment of a flat license fee for the privilege of
canvassing door-to-door to sell one’s wares. Pursuant to
that ordinance, the city had levied the flat fee on a group of
Jehovah’s Witnesses who sought to distribute religious liter-
ature door-to-door for a small price. Id., at 106-107. The
Court held that the flat license tax, as applied against the
hand distribution of religious tracts, was unconstitutional on
the ground that it was “a flat tax imposed on the exercise of
a privilege granted by the Bill of Rights.” Id., at 113. In
making this ruling, the Court distinguished Cox by stating
that “the fee is not a nominal one, imposed as a regulatory
measure and calculated to defray the expense of protecting
those on the streets and at home against the abuses of solici-
tors.” 319 U.S., at 116. This language, which suggested
that the fee involved in Cox was only nominal, led the Court
of Appeals for the Eleventh Circuit in the present case to
conclude that a city is prohibited from charging any more
than a nominal fee for a parade permit. 913 F. 2d 885, 890-
891, and n. 6 (1990). But the clear holding of Cox is to the
contrary. In that case, the Court expressly recognized that
the New Hampshire state statute allowed a city to levy much
more than a nominal parade fee, as it stated that the fee
provision “had a permissible range from $300 to a nominal
amount.” Cox v. New Hampshire, supra, at 576. The use
of the word “nominal” in Murdock was thus unfortunate, as
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it represented a mistaken characterization of the fee statute
in Cox. But a mistaken allusion in a later case to the facts
of an earlier case does not by itself undermine the holding of
the earlier case. The situations in Cox and Murdock were
clearly different; the first involved a sliding fee to account
for administrative and security costs incurred as a result of
a parade on public property, while the second involved a flat
tax on protected religious expression. I believe that the de-
cision in Cox squarely controls the disposition of the question
presented in this case, and I therefore would explicitly hold
that the Constitution does not limit a parade license fee to a
nominal amount.
II

Instead of deciding the particular question on which we
granted certiorari, the Court concludes that the county ordi-
nance is facially unconstitutional because it places too much
discretion in the hands of the county administrator and
forces parade participants to pay for the cost of controlling
those who might oppose their speech. Ante, at 130-137.
But, because the lower courts did not pass on these issues,
the Court is forced to rely on its own interpretation of the
ordinance in making these rulings. The Court unnecessar-
ily reaches out to interpret the ordinance on its own at this
stage, even though there are no lower court factual findings
on the scope or administration of the ordinance. Because
there are no such factual findings, I would not decide at this
point whether the ordinance fails for lack of adequate stand-
ards to guide discretion or for incorporation of a “heckler’s
veto,” but would instead remand the case to the lower courts
to initially consider these issues.

The Court first finds fault with the alleged standardless
discretion possessed by the county administrator. The ordi-
nance provides that the administrator “shall adjust the
amount to be paid in order to meet the expense incident to
the administration of the Ordinance and to the maintenance
of public order in the matter licensed.” App. to Pet. for
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Cert. 119. In this regard, the ordinance clearly parallels the
construction of the statute we upheld in Cox. 312 U. S., at
577 (statute did not impose “a revenue tax, but one to meet
the expense incident to the administration of the Act and to
the maintenance of public order in the matter licensed” (in-
ternal quotation marks omitted)). The Court worries, how-
ever, about the possibility that the administrator has the dis-
cretion to set fees based upon his approval of the message
sought to be conveyed, and concludes that “the county’s au-
thoritative constructio[n] of the ordinance” allows for such a
possibility. Amnte, at 131. The Court apparently envisions
a situation where the administrator would impose a $1,000
parade fee on a group whose message he opposed, but would
waive the fee entirely for a similarly situated group with
whom he agreed. But the county has never rendered any
“authoritative construction” indicating that officials have
“unbridled discretion,” ante, at 133, in setting parade fees,
nor has any lower court so found. In making its own factual
finding that the ordinance does allow for standardless fee
setting, this Court simply cites four situations in which the
administrator set permit fees—two fees of $100, one of $25,
and one of $5. Amnte, at 132. On the basis of this evidence,
the Court finds that the administrator has unbridled discre-
tion to set permit fees. The mere fact that the permit fees
differed in amount does not invalidate the ordinance, how-
ever, as our decision in Cox clearly allows a governmental
entity to adopt an adjustable permit fee scheme. See Cox
v. New Hampshire, supra, at 577 (“[ W]e perceive no constitu-
tional ground for denying to local governments th[e] flexibil-
ity of adjustment of fees”). It is true that the Constitution
does not permit a system in which the county administrator
may vary fees at his pleasure, but there has been no lower
court finding that that is what this fledgling ordinance cre-
ates. And, given the opportunity, the District Court might
find that the county has a policy that precludes the administra-
tor from arbitrarily imposing fees. Of course, the District
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Court might find that the administrator does possess too
much discretion. In either case, I believe findings by the
District Court on the issue would be preferable.

The Court relies on Ward v. Rock Against Racism, 491
U. S. 781, 795-796 (1989), for the proposition that the county’s
interpretation of the ordinance must be considered. In that
case, however, we relied upon District Court findings con-
cerning New York City’s limiting interpretation of a noise
regulation. Id., at 795. I would prefer to remand this case
so that the Court might rely on such express findings here
as well.

The Court’s second reason for invalidating the ordinance
is its belief that any fee imposed will be based in part on the
cost of security necessary to control those who oppose the
message endorsed by those marching in a parade. Assum-
ing 100 people march in a parade and 10,000 line the route
in protest, for example, the Court worries that, under this
ordinance, the county will charge a premium to control the
hostile crowd of 10,000, resulting in the kind of “heckler’s
veto” we have previously condemned. Amnte, at 133-136.
But there have been no lower court findings on the question
whether or not the county plans to base parade fees on antici-
pated hostile crowds. It has not done so in any of the in-
stances where it has so far imposed fees. Ante, at 132.
And it most certainly did not do so in this case. The District
Court below noted that:

“['TThe instant ordinance alternatively permits fees to be
assessed based upon ‘the expense incident to . . . the
maintenance of public order.” If the county had applied
this portion of the statute, the phrase might run afoul
of . .. constitutional concerns. . . .

“However, in the instant case, plaintiff did not base
their [sic/ argument upon this phrase, but contended
that the mere fact that a $100 fee was imposed is uncon-
stitutional, especially in light of the organization’s fi-
nancial circumstances. The evidence was clear that the
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fee was based solely upon the costs of processing the
application and plaintiff produced no evidence to the
contrary.” App. to Pet. for Cert. 14 (emphasis added).

The Court’s analysis on this issue rests on an assumption
that the county will interpret the phrase “maintenance of
public order” to support the imposition of fees based on op-
position crowds. There is nothing in the record to support
this assumption, however, and I would remand for a hearing
on this question.

For the foregoing reasons, I dissent.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 91-543. Argued March 30, 1992—Decided June 19, 1992%*

Faced with a looming shortage of disposal sites for low level radioactive
waste in 31 States, Congress enacted the Low-Level Radioactive Waste
Policy Amendments Act of 1985, which, among other things, imposes
upon States, either alone or in “regional compacts” with other States,
the obligation to provide for the disposal of waste generated within their
borders, and contains three provisions setting forth “incentives” to
States to comply with that obligation. The first set of incentives—the
monetary incentives—works in three steps: (1) States with disposal
sites are authorized to impose a surcharge on radioactive waste received
from other States; (2) the Secretary of Energy collects a portion of this
surcharge and places it in an escrow account; and (3) States achieving a
series of milestones in developing sites receive portions of this fund.
The second set of incentives—the access incentives—authorizes sited
States and regional compacts gradually to increase the cost of access to
their sites, and then to deny access altogether, to waste generated in
States that do not meet federal deadlines. The so-called third “incen-
tive”—the take title provision—specifies that a State or regional com-
pact that fails to provide for the disposal of all internally generated
waste by a particular date must, upon the request of the waste’s genera-
tor or owner, take title to and possession of the waste and become liable
for all damages suffered by the generator or owner as a result of the
State’s failure to promptly take possession. Petitioners, New York
State and two of its counties, filed this suit against the United States,
seeking a declaratory judgment that, inter alia, the three incentives
provisions are inconsistent with the Tenth Amendment—which declares
that “powers not delegated to the United States by the Constitution,
nor prohibited by it to the States, are reserved to the States”—and with
the Guarantee Clause of Article IV, § 4—which directs the United States
to “guarantee to every State . .. a Republican Form of Government.”
The District Court dismissed the complaint, and the Court of Appeals
affirmed.

*Together with No. 91-558, County of Allegany, New York v. United
States et al., and No. 91-563, County of Cortland, New York v. United
States et al., also on certiorari to the same court.
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Held:

1. The Act’s monetary incentives and access incentives provisions
are consistent with the Constitution’s allocation of power between the
Federal and State Governments, but the take title provision is not.
Pp. 155-183.

(@) In ascertaining whether any of the challenged provisions over-
steps the boundary between federal and state power, the Court must
determine whether it is authorized by the affirmative grants to Con-
gress contained in Article I's Commerce and Spending Clauses or
whether it invades the province of state sovereignty reserved by the
Tenth Amendment. Pp. 155-159.

(b) Although regulation of the interstate market in the disposal of
low level radioactive waste is well within Congress’ Commerce Clause
authority, cf. Philadelphia v. New Jersey, 437 U. S. 617, 621-623, and
Congress could, if it wished, pre-empt entirely state regulation in this
area, a review of this Court’s decisions, see, e. g., Hodel v. Virginia Sur-
face Mining & Reclamation Assn., Inc., 452 U. S. 264, 288, and the his-
tory of the Constitutional Convention, demonstrates that Congress may
not commandeer the States’ legislative processes by directly compelling
them to enact and enforce a federal regulatory program, but must exer-
cise legislative authority directly upon individuals. Pp. 159-166.

(c) Nevertheless, there are a variety of methods, short of outright
coercion, by which Congress may urge a State to adopt a legislative
program consistent with federal interests. As relevant here, Congress
may, under its spending power, attach conditions on the receipt of fed-
eral funds, so long as such conditions meet four requirements. See,
e. g., South Dakota v. Dole, 483 U. S. 203, 206-208, and n. 3. Moreover,
where Congress has the authority to regulate private activity under the
Commerce Clause, it may, as part of a program of “cooperative federal-
ism,” offer States the choice of regulating that activity according to
federal standards or having state law pre-empted by federal regulation.
See, e. g., Hodel, supra, at 288, 289. Pp. 166-169.

(d) This Court declines petitioners’ invitation to construe the Act’s
provision obligating the States to dispose of their radioactive wastes as
a separate mandate to regulate according to Congress’ instructions.
That would upset the usual constitutional balance of federal and state
powers, whereas the constitutional problem is avoided by construing the
Act as a whole to comprise three sets of incentives to the States.
Pp. 169-170.

(e) The Act’s monetary incentives are well within Congress’ Com-
merce and Spending Clause authority and thus are not inconsistent with
the Tenth Amendment. The authorization to sited States to impose
surcharges is an unexceptionable exercise of Congress’ power to enable
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the States to burden interstate commerce. The Secretary’s collection
of a percentage of the surcharge is no more than a federal tax on inter-
state commerce, which petitioners do not claim to be an invalid exercise
of either Congress’ commerce or taxing power. Finally, in conditioning
the States’ receipt of federal funds upon their achieving specified mile-
stones, Congress has not exceeded its Spending Clause authority in any
of the four respects identified by this Court in Dole, supra, at 207-208.
Petitioners’ objection to the form of the expenditures as nonfederal
is unavailing, since the Spending Clause has never been construed
to deprive Congress of the power to collect money in a segregated trust
fund and spend it for a particular purpose, and since the States’
ability largely to control whether they will pay into the escrow ac-
count or receive a share was expressly provided by Congress as a
method of encouraging them to regulate according to the federal plan.
Pp. 171-173.

(f) The Act’s access incentives constitute a conditional exercise of
Congress’ commerce power along the lines of that approved in Hodel,
supra, at 288, and thus do not intrude on the States’ Tenth Amendment
sovereignty. These incentives present nonsited States with the choice
either of regulating waste disposal according to federal standards or
having their waste-producing residents denied access to disposal sites.
They are not compelled to regulate, expend any funds, or participate in
any federal program, and they may continue to regulate waste in their
own way if they do not accede to federal direction. Pp. 173-174.

(g) Because the Act’s take title provision offers the States a
“choice” between the two unconstitutionally coercive alternatives—
either accepting ownership of waste or regulating according to Con-
gress’ instructions—the provision lies outside Congress’ enumerated
powers and is inconsistent with the Tenth Amendment. On the one
hand, either forcing the transfer of waste from generators to the States
or requiring the States to become liable for the generators’ damages
would “commandeer” States into the service of federal regulatory pur-
poses. On the other hand, requiring the States to regulate pursuant to
Congress’ direction would present a simple unconstitutional command
to implement legislation enacted by Congress. Thus, the States’
“choice” is no choice at all. Pp. 174-177.

(h) The United States’ alternative arguments purporting to find
limited circumstances in which congressional compulsion of state regula-
tion is constitutionally permissible—that such compulsion is justified
where the federal interest is sufficiently important; that the Constitu-
tion does, in some circumstances, permit federal directives to state gov-
ernments; and that the Constitution endows Congress with the power
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to arbitrate disputes between States in interstate commerce—are re-
jected. Pp. 177-180.

(i) Also rejected is the sited state respondents’ argument that the
Act cannot be ruled an unconstitutional infringement of New York sov-
ereignty because officials of that State lent their support, and consented,
to the Act’s passage. A departure from the Constitution’s plan for the
intergovernmental allocation of authority cannot be ratified by the “con-
sent” of state officials, since the Constitution protects state sovereignty
for the benefit of individuals, not States or their governments, and since
the officials’ interests may not coincide with the Constitution’s alloca-
tion. Nor does New York’s prior support estop it from asserting the
Act’s unconstitutionality. Pp. 180-183.

(j) Even assuming that the Guarantee Clause provides a basis upon
which a State or its subdivisions may sue to enjoin the enforcement of
a federal statute, petitioners have not made out a claim that the Act’s
money incentives and access incentives provisions are inconsistent with
that Clause. Neither the threat of loss of federal funds nor the possibil-
ity that the State’s waste producers may find themselves excluded from
other States’ disposal sites can reasonably be said to deny New York a
republican form of government. Pp. 183-186.

2. The take title provision is severable from the rest of the Act, since
severance will not prevent the operation of the rest of the Act or defeat
its purpose of encouraging the States to attain local or regional self-
sufficiency in low level radioactive waste disposal; since the Act still
includes two incentives to encourage States along this road; since
a State whose waste generators are unable to gain access to out-of-
state disposal sites may encounter considerable internal pressure to pro-
vide for disposal, even without the prospect of taking title; and since
any burden caused by New York’s failure to secure a site will not be
borne by other States’ residents because the sited regional compacts
need not accept New York’s waste after the final transition period.
Pp. 186-187.

942 F. 2d 114, affirmed in part and reversed in part.

O’CONNOR, J., delivered the opinion of the Court, in which REENQUIST,
C. J.,, and ScALIA, KENNEDY, SOUTER, and THOMAS, JJ., joined, and in
Parts III-A and III-B of which WHITE, BLACKMUN, and STEVENS, JJ.,
joined. WHITE, J., filed an opinion concurring in part and dissenting in
part, in which BLACKMUN and STEVENS, JJ., joined, post, p. 188. STE-
VENS, J., filed an opinion concurring in part and dissenting in part, post,
p. 210.
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Counsel

Peter H. Schiff, Deputy Solicitor General of New York,
argued the cause for petitioners in all cases. With him on
the briefs for petitioner in No. 91-543 were Robert Abrams,
Attorney General, Jerry Boone, Solicitor General, and John
McConnell, Assistant Attorney General. Edward F. Premo
I1 filed briefs for petitioner in No. 91-558. Michael B. Ger-
rard, Deborah Goldberg, and Patrick M. Snyder filed briefs
for petitioner in No. 91-563.

Deputy Solicitor General Wallace argued the cause for
the federal respondents in all cases. With him on the brief
were Solicitor General Sta