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The federal government, through its employees and contractors, produces
commercially valuable inventions and information every day, often without any
protection of the intellectual property involved. Intellectual property protection
may provide sufficient incentive to investors to commercialize by granting a
measure of exclusivity for a period of time. Federal program managers and
directors,! as well as private sector investors, should become familiar with all
available intellectual property protection, such as: copyright law, including its
impact on “government works,” those created by federal and contract employees;
the alternatives that would permit the Government to own the copyright in
“government works”; the ability to allow private sector companies to assign co-
authored works; and the importance to a federal technology manager of such

protection.

nder the United States Code

(U.S.C)), there is no copyright

protection availablein the United
States for work by government employ-
ees if the work was developed as part of
the creator’s official duties. Exceptions
contained within the 1976 Copyright Act?
and other alternatives could allow govern-
ment-empl oyee-authored-works to be-
come eligible for copyright protection
outside the United States.
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COPYRIGHT PROTECTION DEFINED
AND EXAMINED

The protections provided by patent and
copyright statutes differ significantly. But
by using the protections afforded through
the appropriate intellectual property law,
afederal technology manager can protect
inventors and inventions, and in some
instances, authors and their works.

WHAT Is A COPYRIGHT?
Copyright is a form of property right
protection provided by the laws of the
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“The protection
available by a
copyright is narrow
in scope, but is
granted for a long
period of time.”

United States (Title 17, U.S.C.) to the
authorsof “original works of authorship,”
including literary, dramatic, musical,
artistic, and certain other intellectual
works. Copyright affords the right to pro-
tect against unauthorized copying of apro-
tected work. This protection is available
to both published and unpublished works.
Some copying is permitted by statute.®

How Is A COPYRIGHT DIFFERENT
FROM A PATENT?

A patent protects certain statutorily
defined classes of new, useful, and non-
obvious inventions for approximately 20
years. A patent protectsnot only oneform
of aninvention, but all of the other forms
obvious to one
skilled in the
subject matter
of the inven-
tion. Inorder to
obtain patent
protection, an
inventor or his
legal represen-
tative must file
apatent application describing the inven-
tion with the Patent and Trademark Of-
fice (PTO). Patent examiners at the PTO
review the application. If after examina-
tion and dialogue with theinventor (or his
legal representative) it appears that the
applicant is entitled to a patent under the
law, the PTO shall grant a patent to the
applicant.

The protection available by acopyright
isnarrow in scope, but isgranted for along
period of time.* Copyright protects only
against the copying of awork by provid-
ing a safeguard to a single expression of
an idea and only that expression of the
idea.®> Copyright protection does not

34

preclude another author from creating
independently authored, yet identical,
works. A work isautomatically protected
from the moment of its creation and fixa-
tion® and isordinarily given aterm endur-
ing for the author’slife plus an additional
70 years after the author’s death.” For
worksof corporate authorship, thetermis
95 years after the date of first publication
or 120 years after creation, whichever
comes first. Note that unlike patents,
examination of the material is not needed
to attach copyright protection.

When awork is published, it may bear
anotice of copyright to identify the year
of publication and name of the copyright
owner and to inform the public that the
work is protected by copyright.® This dif-
fers from a patent where protection is
indicated by a notation of its assigned
patent number. To show the contrast be-
tween patentsand copyrights, for example,
a patent may be obtained on the process
by which the barrel of agunisconstructed
and allows for redress against those who
attempt to manufacture agun barrel using
a process that incorporates the protected
steps, whether or not the one infringing
had knowledge of the existence of the
patent on this process. A copyright may
be obtained on the manual of how to use
the same gun and allowsthe owner to pre-
clude someone from copying the manual,
but it will not protect the owner from
someone who writes his or her own
manual that is independently generated,
albeit identical.

WHAT ARE COPYRIGHTABLE WORKS?
Copyright protects “original works of
authorship” that are fixed in a tangible
form of expression. The fixation need not
be directly discernible so long as it may
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be communicated with the aid of a
machine or device. Copyrightable works
include the following categories:®

1. Literary works (training manual,
description of technology one-pager,
procedure manuals, or process
descriptions).

Musical works (sound wavetransmis-
sions, acoustic signatures, and record-
ings), including any accompanying
words.

Dramatic works (possibly certain
training materials).

Pantomimes and choreographic
works.

Pictorial (images of atank in various
spectra), graphic (sketches and
computer printouts of a tank), and
sculptural works (model of atank).

Motion pictures (training videos or
pictures of testing) and other audio-
visual works.

Sound recordings.

Architectural works (blue prints of
buildings).

These categories and corresponding
examples should be viewed broadly asthe
definitions may encompass different
works. For example, computer programs
and most “compilations” may be regis-
tered as*literary works.” 1t should be noted
that computer software can be protected
by both copyright and patent.
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WHAT WoRrKs CANNOT BE COPYRIGHTED?

Several categories of material are gen-
erally not eligible for United States copy-
right protection, including: raw facts,
ideas, and methods of operation, pro-
cesses, and systems. Note however, an
original expression, selection or arrange-
ment of these materials can create acopy-
rightable work.°

Under 17 U.S.C. § 105, copyright pro-
tectionisnot availablefor any work of the
United States Government. But, the United
States Government is not precluded from
receiving and holding copyrights trans-
ferred to it by
assignment, be-
guest, or other-
wise.!* For the
Defense De-
partment, it is
clear that copy-
right protection
would be avail-
able for much
military ori-
ented material — but under Copyright
Law, this protectionisnot availableto the
work of agovernment employeeinsidethe
borders of the United States.

A federal employee
is prohibited from
receiving a copyright
within the United
States for work cre-
ated in the course of
and within the scope
of employment.”

THE PROHIBITION AGAINST THE
COPYRIGHTING OF FEDERAL EMPLOYEE
WORKS

A federal employee is prohibited from
receiving a copyright within the United
States for work created in the course of
and within the scope of employment. More
specifically, where there has been a Gov-
ernment contribution in connection with
the preparation of the work, e.g., use of
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Government time, facilities, equipment,
materials, funds, or the services of other
Government employeeson official duties,
and the subject matter of thework directly
relates to or was a type involved in the
employee'sfield of governmental employ-
ment, thenthework generally ispresumed
to bea* Government Work” and not avail-
ablefor copyright. The Copyright Act was
not meant to inhibit placing government
information into the public domain.
Rather, the Act wasintended to generally
prevent people from profiting from pub-
lic information created by tax dollars. For
information on copyright protection
abroad, see* Copyright Protection Abroad
for Government Works.”

It is important to note that “[t]he bill
deliberately avoids making any sort of out-
right, unqualified prohibition against copy-
right in works prepared under Government
contract or grant,”*? asthere may be cases
whereit would bein the public interest to
allow copyright in the writings generated
by Government research contracts and

other similar
cases where

federal government.®® Thisincludesworks
jointly created with one or more federal
employees. This result is contractually
achieved by the insertion of the appropri-
ate standard clauses.

SOME THOUGHTS ABOUT SPECIAL
CIRCUMSTANCES AND COPYRIGHT
PROTECTION

COPYRIGHT CREATED UNDER THE FAR'®
AND DFARS CONTRACTS WITH THE

FEDERAL GOVERNMENT

There are times when the federal man-
ager may not want the private sector com-
pany to retain the copyright protection as
ispermitted in the usual case. Inthesein-
stances the “special works” clause of the
Defense Federal Acquisition Regulation
Supplement (DFARS) may be utilized,
requiring the assignment of copyrighted
work to the government. This clause is
generally used when the government is
acquiring copyrightable material such as
motion pictures and scripts, television

” The Copyright
Act was not meant
to inhibit placing
government infor-
mation into the
public domain.”

the denial of
copyright pro-
tection would
be unfair or
would hamper
the production
and publica-

recordings, soundtracks, translations,
training works, and certain technical reports
and studies. For example, a DoD unit
might use this clause when the control of
multiple versions of software distributed
among different alliesisrequired toinsure
that interoperability ismaintained.r” Under

tion of important works.® Thislegidative
history of Section 105 permits the De-
partment of Defense (DoD) to allow con-
tractorsto claim copyright in any work of

the* specia works’ provision, the contrac-
tor, unless directed to the contrary by the
Contracting Officer, places the following
copyright notice on such works:

authorship (including computer software)
first prepared, produced, originated,
developed or generated under a contract;
however, if the work is a“special work,”
the copyright must be assigned to the

© (Year) United States Govern-
ment, as represented by the Sec-
retary of (department). All rights
reserved.
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The contractor must also grant to the
government (asrequired by theregulation)
a royalty-free, worldwide, nonexclusive,
irrevocable license to reproduce, prepare
derivativeworksfrom, distribute, perform
or display, and to have or authorize others
to do so, any of the contractor’s copy-
righted worksthat were not first produced,
created, or generated under the contract,
but were placed within “specia works”
material. The contractor is not alowed to
incorporate, without the written approval
of the Contracting Officer, any copy-
righted works in the deliverables unless
the contractor is the copyright owner or
has provided to the government appropriate
licenserights.

Whenitisimportant for the government
to control the copyrighted material, con-
sider use of the* special works’ provision
of the DFARS.

COPYRIGHT PROTECTION UNDER THE
FEDERAL TECHNOLOGY TRANSFER ACT

oF 1986

The Federal Technology Transfer Act
(FTTA), passed in 1986, allows govern-
ment activities to transfer technology,
including intellectual property, to other
organizationsfor nongovernmental appli-
cations through the use of a Cooperative
Research and Development Agreement
(CRADA).® This statute allows transfer
of technology, including expertise, intel-
lectual property, and works of authorship
to nonfederal entities.*®

Because a CRADA, by itsvery nature,
fosters joint activity between federal and
nonfederal parties, joint works of author-
ship arelikely to be created. In thisevent,
the private sector CRADA partner may
register the work, and transfer copyright
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title to the government, should the
CRADA so provide.

Further, a version of a work prepared
under a CRADA may be protected by
copyright even though a government
employee may have created portionsof the
work prior to the Agreement. To the ex-
tent that the changes and improvements
are made during the CRADA effort, the
work could be

copyrighted asa

derivative work =~ ““When it is

and assigned important for the
back to the gov- government fo con-
ernment if the 1rol the copyrighted
CRADA sopro- material, consider
vides. It should Y5 of the “special

works’ provision

be noted that of the DFARS.”

minor altera-
tions might not
be enough to permit copyright protection.
Section 105%° does not restrict copyright
for compilations and arrangements of
edited versions of government works and
new materials contributed by a nongov-
ernmental party. This applies even where
such works are based on pre-published
government documents.? Thus, work
doneprior toaCRADA may betransferred
to a private sector party who may prepare
aderivativework, copyright that work, and
assign title back to the government, if the
CRADA so provides. Theresulting copy-
right may provide sufficient protection to
encourage commercialization.
Theavailability of copyright should be
of particular interest to product and pro-
gram manager's, especially wherevaluable
software, jointly developed by contractor
and government employees, otherwise
patentable but now subject to a statutory
bar (i.e., enabling disclosure), might still
be protected by copyright. For example,
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“There is no such
thing as an “inter-

inastandard procurement contract subject
to the FAR and DFARS, where the cir-
cumstance is such that software develop-
ment was jointly accomplished without
that circumstance being addressed in the
contract, the government isnow interested
in commercializing the software, and
further improvements to the code are de-
sired, the foregoing approach should be
considered, obviously with the consent or
participation of the original contractor.
Consistent with the foregoing, in the
general case where government employ-
ees have created a work of commercial
potential that
requires modi-
fication or re-
finement for

naiion.al copyright’ market accept-
that will avtomati- i,

ability, the ap-
cally protect an h i
author’s writings proach — out-
throughout the lined above
world.” may prove use-

ful. Consider-

ing the large

upfront investments involved in govern-
ment software projects, intellectual prop-
erty protection for the subsequent com-
mercialization is an appealing prospect.

It is suggested that the government
developer or acquirer of software-inten-
sive systems should fully understand the
ownership and intellectual property rights
of all software code contained within their
products before they engage in external
business activities such as Foreign Mili-
tary Sales (FMS), Direct Sales, or Tech-
nology Exchange Agreements. This
applies to government-developed code;
contractor-developed code; government
off-the-shelf (GOTS) code; and commer-
cial off-the-shelf (COTS) code; aswell as
libraries of images, data, etc.
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COPYRIGHT PROTECTION ABROAD
FOR GOVERNMENT WORKS

There is no such thing as an “interna
tional copyright” that will automatically
protect an author’ swritingsthroughout the
world.? International copyright protection
can be secured in two ways: (1) by obtain-
ing separate and independent copyright
protection in each of the countries where
such protection is sought, in compliance
with the laws of each country (in other
words, registration in each country) or (2)
through international conventionsor trea-
ties that provide for the mutual recogni-
tion and protection of the literary and
intellectual property of the citizens of the
nations that are parties to such treaties or
conventions.? Citizens of the United
States who seek copyright protection in
foreign countries may sometimes utilize
the first method; sometimes the second,
and sometimes neither are available
(depending upon the law requirements of
the country).

If a U.S. citizen wishes to utilize the
second method of obtaining foreign pro-
tection, there are several issues of which
he or she should be aware. Because most
countries are signatories to international
copyright treaties and conventions, most
works authored by U.S. citizens are pro-
tected abroad. As of March 1, 1989, the
United States became aparty to the Berne
Convention for the Protection of Literary
and Artistic Works.>* The countries to
which the Berne Convention applies con-
stitute agroup of countriesthat recognize
international copyright protection. At the
present time, over 100 countries belong
to the Berne Union. The Berne Conven-
tion works on the principle of “national
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treatment,” under which acountry extends
the same protection to foreigners that it
accords to its own authors.?® In other
words, protection agai nst unauthorized use
in a particular country depends on the
national laws of that country where
enforcement is sought.

In the United States, the Court in
Bridgeman Art Library, Ltd. v. Corel
Corp., 36 F.Supp.2d 191 (SDNY 1999),
examined issues of whether a signatory
nation in which enforcement is sought
must enforce a foreign copyright, even if
that copyright would not be valid under
itsown law. The Court found that the fun-
damental issue was “whether the United
States courts may give effect to any pro-
vision of the Conventions which might
require or suggest that the existence of
copyright be determined under the law of
another nation.” % The Court ruled that the
Berne Convention is not self-executing
and that under 17 U.S.C. § 104(c), “no
right or interest in awork eligiblefor pro-
tection under thistitle may be claimed by
virtue of, or in reliance upon, the provi-
sions of the Berne Convention or the
adherence of the United States thereto.”?’
Thus, while the Copyright Act extends
certain protection to the holders of copy-
right in Berne Convention works as there
defined, the Copyright Act is the exclu-
sive source of that protection.?® Therefore,
where aforeign work wasfound not to be
original under section 102(a) of the Copy-
right Act, protection under the Act wasnot
awarded.

In other words, the Berne Convention
on copyrightsdid not require United States
courtsto enforce copyrightsof other coun-
trieswherethose copyrightsdid not satisfy
theoriginality requirement for copyrights
set forth in the United States Constitution.
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The Berne Convention provided that sig-
natories were to provide foreign copy-
rights with same protection available to
domestic copyrights, and in ratifying the
Convention, Congress provided for its
enforcement through the Copyright Act.?

This case illustrates that the United
States' courtsrecognize (1) theequal treat-
ment accorded to foreign copyrightsunder
the Berne Convention and (2) that in order
to enforcetherightsunder aforeign copy-
right, a foreign owner must comply with
the United States Copyright Act. For ex-
ample: aU.S. publisher discoversthat boot-
leg copies of his book are being sold in
England. Because the United Kingdom is
amember of the Berne Conventionandthe
Universal Copy-
right Conven-
tion (UCC), the

“’"While the Copy-
right Act extends

U.S. publisher's certain protection
work is auto- %o the holders of
matically pro- :opyrig::i in BerI:lse
onvention wor

:Ie;ﬁ ntgn(\;?o\% as there defined,
When the U S. the Copyright Act is

. .~ the exclusive source
publisher filesa o ghet protection.”
copyright in-

fringement ac-

tionin England against the bootlegger, that
publisher receives the same rights as an
English copyright owner has. The rights
relating to enforcement are based on the
law of the country of enforcement.*

It is the authors' position that U.S.
authors automatically receive copyright
protection in all countriesthat are parties
to the Berne Convention, to the extent that
the foreign country, considers the mate-
rial to be protected and eligible for copy-
right. But the work to be protected must
be eligible for copyright in the country
where enforcement is sought.



“"Works of the
governments of
most other countries
are copyrighted.”
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Section 105 of Title 17 of the Copy-
right Act makes copyright protection un-
available, insidethe borders of the United
States (see “The Prohibition Against the
Copyrighting of Federal Employee
Works”), for “works of the United States
Government” as defined in the Act. If
another signatory to the Berne Convention,
however, alows copyright protection of
its government works (i.e., Crown Copy-
right of the United Kingdom® or Cana-
dian Copyright Act®), it is clear that that
country’s courts must afford protection to
similar works of the U.S. Government,
despitethefact
that the work
could not be
protectedinthe
United States.
Congressional
legidative his-
tory supports this position. The Notes on
17 U.S.C. § 105 states:

“The prohibition on copyright protec-
tion for United States Government works
is not intended to have any effect on pro-
tection of these works abroad. Works of
the governments of most other countries
are copyrighted. Thereareno valid policy
reasons for denying such protection to
United States Government works in for-
eign countries, or for precluding the Gov-
ernment from making licensesfor the use
of itsworks abroad.”*

Every country has different copyright
laws. For work to be eligiblefor copyright
protection in the United States, it must
qualify under the laws and requirements
of the United States (i.e., under the Copy-
right Act). For awork to be eligiblein a
foreign country for copyright protection,
it must qualify under the particular laws
and requirements specific to that country
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(i.e., inthe United Kingdom copyright re-
quirementsare provided in the Copyright,
Designs and Patents Act 1988). Other
countries and their laws may differ from
the requirementsfor copyright protection
asset forthinthe United States Copyright
Act. For example, in the United States,
Section 105 of the Copyright Act, the
phrase “government works’ is use to in-
dicate aspecific group of worksunder the
law. Other countries may not use this
phrase, or may use a different phrase to
specify the group of works (i.e., “Crown
Copyright” inthe United Kingdom), or not
offer protection to this group of works.
While every country may not recognize
or utilize the phrases* government works,”
“works created under the direction of the
government,” or “government employee
works,” it isimperative that if the reader
wishes to utilize the method of obtaining
acopyright inaforeign country, he or she
should first obtain counsel and research
the copyright laws of the country where
they believe infringement or registration
has occurred.

UNITED STATES GOVERNMENT WORK
REGISTRATION UNDER CANADIAN

COPYRIGHT LAW AND PRACTICE

United States government work may
receive copyright protection abroad.
Canadamaintainsafederal agency respon-
sible for registering copyrights called the
Canadian Intellectual Property Office
(CIPO). Regigtrationisofficial acknowledg-
ment of a copyright claim. It means that
the Copyright Office has recorded details
about an author’s or owner’s work. Own-
ersreceiveacertificateto thiseffect, which
prohibits others from copyrighting their
work without permission. Registration in
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the CIPO may be accomplished electroni-
cally via the Internet by completing a
simpleregistration form and submitting it
with the prescribed fee.® It is not neces-
sary — nor isone allowed — to submit a
copy of the work to be registered, as the
CIPO does not review or assess the work
in any way. Upon receipt of the form and
fee, the CIPO will issue a certificate of
copyright. Therequired registration infor-
mation includes the title and category of
thework; the date and place of first publi-
cation if published; author, applicant, or
owner information; agent information if
applicable; and payment method. The
convenience, smplicity, and the economic
feasibility of registration provide U.S.
Government Works with the foreign
protection contemplated under Section
105.

THE PERILOUS PROBLEM:
MoRraAL RIGHTS”

The Berne Convention providesauthors
with “the moral right,” under 6°s(1),
although 17 U.S.C. 8§ 106A does not use
this term.® “Moral rights’ are the rights
of the author to be attributed as the author
of the work and to object to a particular
use of the work. This means that no one,
including the person who owns the copy-
right, is allowed to distort, mutilate, or
otherwise modify thework inaway preju-
dicial to theauthor’shonor and reputation.
Generally, moral rightsreflect abelief that
the author’s creations are an extension of
the author, and therefore, the author can
control how the public views the author
through his or her creations.

If acopyright owner sellsthe copyright
to someone else, moral rightsin the work
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aredtill retained by theauthor. Thesemoral
rights cannot be assigned by the author,
but may be waived in whole or in part.*
Finaly, therightsexist for the samelength
of timeascopyright, normally thelifetime
of the author plus 70 years.

Although it is unlikely that a govern-
ment employeewould prevail in asserting
damageto hisreputation and honor asthe
result of the use
or modification
of agovernment
work, a simple
waiver can be
obtained from
the authors at
the same time
that an assign-
ment is ex-
ecuted. Thiswould serveto alleviate con-
cerns over any future use of the material
or transfer of title. Whenever copyright
protection of government worksis sought,
the issue of “moral rights” should be of
concern.

“"Whenever copy-
right protection of
government works
is sought, the issue
of ‘moral rights’
should bhe of
concern.”

IMPORTANT ISSUES

Considering the potential for broad
commercializationif intellectual property
rights attach to federal technol ogy, thefed-
eral technology manager should be aware
of the opportunities the Copyright Law
alows:

1. Copyright of federal employee work
for everywhere outside the United
States. Thus, a transfer of otherwise
copyrightable U.S. government works
including “data,” software, etc., in
jurisdictions outside the United States
will not fail for lack of consideration
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because of copyright registrationin
aBerne Convention country. Thismay
have an interesting effect on Foreign
Military Sales or Direct Sales situa-
tions.

A contracting agency may negotiate
for copyright ownership in “special
works” giving the government more
control of software.

A private party may copyright mate-
rial created under aCRADA and then
assign the rights to the federal party.
Thisallowsthe private party to assign
tothefederal party both U.S. and for-
eign copyright protection in the eli-
giblework. Thisassignmentisimpor-
tant to provide both protectionsto the
government work, as well as a com-
mercial product that can be marketed
by the private entity.

CONCLUSIONS AND RECOMMENDATIONS

Federal employeesand federal contrac-
tor employees are creating information of
significant commercial value every day.
Valuable information might include im-
ages in various spectra, software that has
been made unpatentable by a disclosure,
training or process manuals, or look-up
tables containing many kinds of data.

While copyright in works of govern-
ment employeesisgenerally not available,
there are several ways in which such a
copyright might bereceived by thefedera
government including:
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 Joint authorship created during a“ con-
tract” where the private party assigns
back to the government a copyright in
such awork.

Joint authorship during a CRADA.

Copyright registration filing by the
government outside of the United
States in a Berne Convention country.

Copyrightisaform of intellectua prop-
erty protection that grows moreimportant
in today’s technology and information
driven market where private venture capi-
tal businesses need to fedl that their in-
vestment is secure from competition.
Without protection, good opportunities
and marketable technologies are often
passed over. Considering the duties under
the Technology Transfer Act and the
opportunitiesfor potential broad commer-
cialization if intellectual property rights
have attached to a government work, the
federal technology manager should be
aware of the contract construction and
process concerning the general intellectual
property protection available to govern-
ment employee authored works. Intellec-
tual property protection providesincentive
to theeffort of attracting private resources
for continued research and development
between the government and private sec-
tors. It is through the combination of
entrepreneurship and intellectual property
protection that successful technology trans-
fer commercialization and cooperation is
achieved.
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ENDNOTES

Thephrase* Federal program manag-
ers and directors’ is used here to
represent the leaders of all organiza-
tions and programs that may partici-
pateinthe Federal Technology Trans-
fer Program or otherwise benefit from
copyright protection.

17 U.S.C.A. 8§ 101-810; 1000-1010.

See Sections 107 through 121 of the
1976 Copyright Act.

Section 106 of the 1976 Copyright Act
gives the owner of copyright exclu-
sive right to do and authorize others
to do the following: make copies of
the copyrighted work; distribute cop-
ies of the work, create “derivative
works” based on the copyrighted
work; or publicly performor publicly
display the work.

For example, copyright protectsapar-
ticular picture of athing but does not
protect all picturesof that thing or the
method of making that picture.

Publicationisno longer the key to ob-
taining federal copyright under the
1976 Copyright Act. Publication al-
lows for additional legal protection,
but does not preclude unpublished
works from enforcement. Fixation is
the attachment of a copyrightable
material to any fixed tangible medium
(17 U.S.C. § 101).

7. For works made for hire and for

anonymous and pseudonymousworks
(unless the author’s identity is re-
vealed in Copyright Office records),
the duration of copyright will be 95
years from publication or 120 years
from creation, whichever comesfirst.

A copyright notice is no longer re-
quired under U.S. law. Use of a no-
tice informs the public that the work
is protected by copyright, identifies
the copyright owner, and shows the
year of first publication. The use of
the copyright notice is the responsi-
bility of the copyright owner and does
not require advance permission from,
or registration with, the Copyright
Office. If notice is used on visually
perceptible copiesit should containall
the following three (3) elements:

1. The Symbol © (the letter C in a
circle), or theword“ Copyright,” or the
abbreviation “Copr”;

2. Theyear of first publication of the
work; and

3. The name of the owner of copyright
in the work, or an abbreviation by
which the name can be recognized, or
generally known alternative designa-
tion of the owner.

Example: © 2000 Jane Doe

9. 17U.SC. §105.



Protecting Government Works

10.

11.

12.

13.

14.

15.

16.

17.

18.

Even modestly creative selections or
arrangement of data can result in a
copyrightable compilation. Example:
a book containing definitions can be
held to be a copyrightable work.

This prohibition against copyright
applies to “any work of the United
States Government,” and isdefinedin
17 U.S.C. § 101 as “awork prepared
by an officer or employee of the
United States Government as part of
that person’s official duties.”

House Report No. 94-1476.

Government implementing regula-
tions strike a balance between the
rights of the contractor and the rights
of the taxpayer to the information
created with taxpayer funds.

House Report No. 94-1476.

See, DFARS 227.402-77, “ Special
Works.”

Federal Acquisition Regulation.

DFARS 252.227-7020, “Rights in
Special Works, Instructions and
Guidancefor Use”

15 U.S.C. 3710a, “Cooperative Re-
search and Development Agree-
ments.”
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19.

20.

21,

22.

“[T]heterm ‘ cooperativeresearch and
development agreement’ means any
agreement between one or more Fed-
era laboratoriesand one or more non-
Federal parties under which the
Government, through itslaboratories,
providespersonndl, services, facilities,
equipment, intellectual property, or
other resourceswith or without reim-
bursement (but not funds to non-
Federal parties) and the non-Federal
parties provide funds, personnel,
services, facilities, equipment, intel-
lectual property, or other resources
toward the conduct of specified re-
search or development efforts which
are consistent with the missions of the
laboratory.” 15 U.S.C. 3710a(d)(1).

Although the individual pieces that
make up the compilation may be in
the public domain, the copyright
would protect the compilation but not
theindividua pieces. Therefore, any-
one who reproduces the uncopy-
righted pieces has not infringed the
copyright in the compilation.

Legal textbooks, comprised to alarge
extent of judicial decisions, are a
prime example of copyrighted com-
pilations of government works.

U.S. Copyright Office. 1996 Form
L etter. http://www.loc.gov/copyright/
fls/f1100.pdf.

23. Excerpt West's Encyclopedia of Ameri-

can Law. http://www.wld.com/conbus/
weal /wcopyint.htm.
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24. Commonly known asthe Berne Union

25.

26.

27.

28.

29.

30.

31

or the Berne Convention. See, Berne
Convention Implementation Act of
1988. Pub.L.No. 100-568, 102 Stat.
2853 (Oct. 31, 1988) effective March
1, 1989.

Article 5, Section 1, of the Berne
Convention.

The Bridgeman Art Library, Ltd. v.
Corel Corp. F. Supp. 2d 191 (S.D.N.Y.
1999).

The Bridgeman Art Library, Ltd. v.
Corel Corp. F. Supp. 2d 191 (S.D.N.Y.
1999).

The Bridgeman Art Library, Ltd. v.
Corel Corp. F. Supp. 2d 191 (S.D.N.Y.
1999).

U.S.C.A. Const. Art. 1, 88, cl. 8; 17
U.S.C.A. § 104(c).

Paul D. Supnik. Copyright Clearance,
Protection and Enforcement Outside
of the United States. http://www.
supnik.com/coprfor.htm.

See Copyright, Designs and Patents
Act 1988 (of Nov. 15, 1988), Chapter
X, Section 163, Crown and Parliamen-
tary Copyright.
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32.

33.

34.

35.

36.

See Canadian Copyright Act —
Chapter C-42.

House Report No. 94-1476.

The Canadian Intellectual Property
Office home page is http://strategis.
ic.gc.cal. The present registration fee
is$65.00 (CANS$) or $130for “accel-
erated action,” and payment is
accepted with MasterCard, Visa, or
deposit account.

Under 17 U.S.C. 8§ 106A, Rights of
Certain Authors to Attribution and
Integrity, an author is entitled to:
(@(2)(A) to claim authorship of that
work, and (a)(1)(B) to prevent the use
of hisor her name asthe author of any
work of visual art which heor shedid
not create. Further, under subsection
(a)(2), an author shall “have the right
to prevent the use of his or her name
asthe author of thework of visual art
intheevent of adistortion, mutilation,
or other modification of the work
which would be prejudicial to his or
her honor or reputation.

See Canadian Copyright Act 14.1(2).



