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The First Amendmentisnot anabstract |egal concept for publishers. Threatstofreespeech

suchasgovernment-mandated“ sol utions’ totheproblem of mediaviolence, legal actionsto
hold publishersand other content providersliablefor criminal acts*inspired” by their works,
and high-stakeslibd and defamation acti onsseekingtodiscouragecriticismof publicfigures,
haveaprofoundimpact ontheway publishersdobusiness. Inattemptingto bringtolight
informationandideasthat will inform public debateonimportantissues, publishersoftenfind
themselvesonacollision coursewith theinevitabledesireof thosein power to shield their
actionsfrom publicscrutiny.

The AAP Freedomto Read Committeeworksto protect intellectual freedomandthefree
marketplaceof ideas, servingastheindustry’ searly warning systemonissuessuch aslibel,
privacy, school censorship, attackson publiclibraries, reporters privilege(confidentiality of
sourcematerias), Internet censorship, sexually explicit materids, third-party ligbility, and
effortstopunish speechthat “ causesharm.” The CommitteecoordinatesAAP sparticipation
inimportant First Amendment cases, and sponsorseducational programsonfreespeechissues
of importanceto publishers.

“Ratings’ for Books

Astheculturewarsrageon, fueled by incidents such as Janet Jackson’ s Super Bowl fiasco
(thetempestinac-cup?), and theface-off between Washington and Hollywood over sex and
violenceshowsno signsof abating, publishersfindthemsdvesincreasingly chalengedto
providedescriptivecontent “ratings’ for their booksa ongthelinesof TV, movie, music, and
video gameratings. The Freedomto Read Committeeplayed animportantroleindraftinga
responseto suchrequests, whichwaspublished asan openletter from AAP President Pat
Schroeder. Pointing out that guidance regarding the content and age-appropriatenessof
bookspublishedfor childreniswidely and readily availablefromavariety of excellent sources,
includingthe publishersthemselves, theletter statesthat whenit comestoliterature published
for adults, “ Theideaof having publishers'rate’ literary material intendedfor adult audiences
runscounter toevery lega andtraditiona understanding of basic First-Amendment protected
rights”

A LittleHelp from Our Friends

In defending freedom of expression, The Freedom to Read Committeeworksclosely with alied
organizations, notably theALA Officefor Intellectual Freedom, the American BooksellersFounda-
tionfor FreeExpression, PEN American Center’ sFreedomto Write Program, and the Association
of American University Presses. AAPisafounding member of MediaCoalition, agroup of trade
associationsworkingtogether oncensorshipissues.




InNovember, AAPledacoalition of mediaand First Amendment groupsinafriend-
of-the-court brief to the Texas Supreme Court defending theright to satirize public
officialswithout being sued for defamation. The case, New Timesv. | saacks,
involvesamock “news’ report about thearrest of a6-year-old for writing abook
report on WheretheWild ThingsAre. Thesatiric piecewas publishedto criticizethe
actionsof alocal judgeand district attorney in sending a7 -grader tojail for writinga
Halloween essay whichwasjudged “tooviolent.”

TheFreedomto Read Committeefulfilled itseducational mandate, working with allied organi-
zationstheover the past year to present two outstanding programs:

» InMay at BookExpoinLosAngeles, theCommitteejoined withthe American Book-
sdllersFoundationfor Free Expression (ABFFE) andthe ALA-affiliated Freedomto
Read Foundationto co-sponsor “ Terrorism, Privacy andthe First Amendment,” a
program featuring Congressman Bernard Sanders(I-V T), sponsor of the Freedomto
Read Protection Act, and Georgetown University law professor David Cole. The
discussionfocused onthethreat tocivil libertiesposed by thegovernment’ swar on
terrorism.

> InduneAAPjoinedwithALA’sIntdllectual Freedom Committeeand ABFFEto
sponsor aprogramat the AL A Annual Conferencein Toronto. Entitled” Censorshipat
theBorder: TheLittleSistersBookstore Experience,” theprogram took acloselook
at the Canadian Customs Service songoing harassment of Little Sisters, agay and
lesbian bookstorein Vancouver. Canadian Customsroutinely targetsshipmentsof
feminist and gay booksand magazinescoming infromthe Statesand destined for the
store, delayingtheir delivery and often“losing” thematogether. Atthesametime,
thesematerialsareallowed to reach other destinations, including the Toronto Public
Library. Program participantswere: Janine Fuller, manager of Little Sisters, Thelma
McCormack, Professor Emeritaat Y ork University and an expert on Canadian
censorshipissues; and Susan Caron, Manager of Collection Development, Toronto
PublicLibrary.

Banned Books W eek—2003

Morethan 21 yearsago, AAPhel ped create the Banned BooksWeek observanceasa
reminder that thefreedom to read can never betaken for granted. In celebration of Banned
BooksWeek 2003, AAPhand-delivered gift bagsto the Congressional |eadership containing
copiesof themost challenged and banned booksintheU.S. On September 24, AAPPresi-
dent Pat Schroeder, carrying Get Caught Reading bags, paid avisit to Speaker of theHouse
DennisHastert and Senate M gjority Leader Bill Frist, bringingwith her copiesof Harry
Potter and the Order of the Phoenix, The Adventures of Huckleberry Finn, Robert
Cormier’s The Chocolate War, Maya Angelou’ sl Know Why The Caged Bird Sings, and
Roll of Thunder, Hear My Cry, Mildred D. Taylor’ smoving story of ablack family inthe
Depression South. Thebookswereall included ontheAmerican Library Association’ slist of
thecountry’ smost challengedtitles. Mrs. Schroeder expressed thehopethat the Congres-
sional leadershipwould read and enjoy thebooks, and sharethemwith colleagues.

Free Speech and the USA Patriot Act

Soon after the USA Patriot Act passed, the Freedomto Read Committeefounditself increas-
ingly concerned about theimplicationsof Section 215, for publishersand investigativejournd-
istsaswell asfor library patronsand bookstore customers. Under section 215, the FBI can
eadily obtainan order fromasecret foreignintelligencecourt for “tangibleitems,” including
library circulation and bookstore purchaserecords, with no requirement for ashowing of
probablecause, noadversarial hearing, and no needfor thegovernment to demonstratethat
theindividua whoserecordsaresought might beinvolvedincriminal activity or anagent of a
foreign power. Booksdllersand librariansfaced with such an order areforbiddentoreved its
exigence. TheCommitteeplayed akey roleinaerting the publishing community tothe*” chilling
effect” ontheexerciseof First Amendment rightsif thegovernmentisalowedtotrack the
reading habitsand I nternet usageof individual swithout proper oversight by thefedera courts.

A year ago, Vermont Congressman Bernard Sandersintroduced the Freedomto Read Pro-
tection Act (H.R. 1157) to exempt librariesand booksellersfrom Section 215. Thelegidation




wouldalow law enforcement authoritiesto obtai n theserecordswhen necessary, but would
returnthe safeguard of judicial oversight totheprocess. InMay, AAPwasoneof 32 book
community organi zationsand bus nesseswhojoinedinastatement urging passageof the
Freedomto Read Protection Act. Over the courseof theyear, additional billswith bipartisan
sponsorship wereintroduced in the Senate— S.1709, the Security and Freedom Ensured
(SAFE) Act, and S.1158, theLibrary and Bookseller Protection Act, andaSAFE Act was
introducedintheHouse. InFebruary 2004 AAPvoi cedthepublishingindustry’ ssupport for a
newly launched“ Campaignfor Reader Privacy,” theobjectiveof whichistoobtainamillionor
moresignatureson petitionsinbookstoresandibrariessupporting passageof thislegid ation.
AAPwasamongthe40 publishing, library, booksaller and author groupssigningthestatement,
aongwith morethan 80 companiesincludinglargeand small publishing houses, independent
booksellers, national bookseller chains, and book distributors. Thecompletetext of theBook
andLibrary Community Statement and alist of signatoriescanbefoundontheAAPweb site
(www.publishersorg)

Developmentsin theCourts

Thecommitteewasinvolvedinanumber of important First Amendment court casesover the

pastyear:

Last spring AAPjoinedinanamicusbrief infederal courtin Arkansasseekingto have
theHarry Potter booksreturnedto school library shelves. Despitearecommendation
by alibrary review committeethat the critically acclaimed booksremainonopen
library shelves, thebookshad been removed by the Cedarville School Board following
acomplaint by aparent that they promoted witchcraft and encouraged childrento
questionauthority. A lawsuit wasfiled by two parentsontheir daughter’ sbehalf,
assarting theschool board’ sactionsviolated students’ First Amendment rights. On
April 23,aU.S. district court judge ordered the booksreturned to the open shelves
“wherethey can beaccessed without any restrictions.” Althoughtherehavebeen
numerouschallengesand attemptsto ban the Harry Potter booksaround the country,
thisisthefirst timethat theissuereached thecourts.

Last February AAPtook thelead in anamicusbrief totheU.S. SupremeCourtto
supportthe ALA challengetotheChildren’ sinternet Protection Act (CIPA). Mandat-
ingtheuseof censor softwarefiltersonall publiclibrary computersasaconditionfor
receivingfederal funding, thelaw waschallenged asan uncongtitutional abridgement of
theright of library patronsto accesslargeamountsof constitutionally protected
materials. The Supreme Court heard oral argumentson March 5, 2003. Unfortu-
nately, onJune23, inafragmented decis onthat produced five separate opinions, the
Court failed to uphold the 3 Circuit rulingthat found CIPA tobeuncongtitutiond on
itsface. However, two membersof themgjority, JusticesKennedy and Breyer, lft the
door openfor further challengestothelaw “ asapplied” if it provestoo burdensome.

In January 2004 AAP again took thelead in anamicusbrief asking theU.S. Supreme
Court, for thesecondtime, tofindthe Childrens OnlineProtection Act (COPA)
unconstitutional . Thecasewent uptothe Supreme Court 2 yearsago onthevery
narrow question of whether “ community standards’ could beappliedto speechonthe
Internet. Failingto strikethelaw down onthesegroundsal one, the high court sent the
casehack tothefederal appeal scourt for afuller considerationof First Amendment
issues. Theappellatecourt again struck COPA down, thistimeon broader First
Amendment grounds, findingit unconstitutionaly overbroad, vagueand anuncongtitu-
tional burden on protected speech between adults. Itisnow back beforethe Su-
premeCourt and wasargued onMarch 2.

InJuneAAPjoinedwith ABFFE, the ArkansasLibrary Association, anindependent
booksdller, and other plaintiffsinchallenging anew Arkansasstatutegoverningthe
display and accessihility of harmful to minorsmateria. Our complaint chargesthat the
statuteplacesanillegal burden onaccessby adultsand ol der minorsto constitutional ly
protected material and would forcebooksellersto create” adultsonly” sectionsto
display someof theworld’ sgrest fiction andimportant worksof non-fiction.

InAugust afederal appeal scourt struck down yet another I nternet harmful tominors
law, thistimeinVermont. AAPwasamongtheMediaCoditionplaintiffs. Smilar
statuteshavebeen struck down by federa courtsin Arizona, New Mexico, Michigan,
New Y ork, Virginia, and Ohio. AAPhasbeenaplaintiff inall but theMichiganand
Virginiacases.




