
DEPARTMENT OF HOMELAND SECURITY 
Office of Inspector General 

Washington, DC 20528 

January 20, 2004 

MEMORANDUM 

TO: The Honorable Asa Hutchinson 
Under Secretary 
Border and Transportation Security 

FROM: Clark Kent Ervin 
Inspector General 

SUBJECT: Analysis of the Department of Homeland Security’s Second Response to 
the Recommendations Contained in the Department of Justice Office of 
the Inspector General’s June 2003 Report on the Treatment of the 
September 11 Detainees, Report Number OIG-04-09 

Attached for your review is our analysis of your second response to the recommendations 
made by the Department of Justice (DOJ) Office of the Inspector General (OIG) report 
titled “The September 11 Detainees: A Review of the Treatment of Aliens Held on 
Immigration Charges in Connection with the Investigation of the September 11 Attacks,” 
issued on June 2, 2003. Your response and our analysis addressed those open 
recommendations that apply to the Department of Homeland Security since it was 
established on March 1, 2003. 

While much work still needs to be done, we note your diligence in resolving the 
important issues identified by the DOJ OIG report.  We also appreciate the enormous 
challenges that confront you as you address national security issues in such a way as to 
maintain our civil rights and civil liberties.   

If you have any questions, please contact Robert L. Ashbaugh, Assistant Inspector 
General for Inspections, Evaluations, and Special Reviews, at (202) 254-4100. 

cc: 	 Anna F. Dixon 
BTS Liaison 

The Honorable Glenn A. Fine 

DOJ Inspector General 




Analysis of the Department of Homeland Security’s Second Response to the 
Recommendations Contained in the Department of Justice Office of the Inspector 

General’s June 2003 Report on the Treatment of the September 11 Detainees 

Introduction 

On June 2, 2003, the Department of Justice (DOJ) Office of the Inspector General (OIG) 
issued a report titled “The September 11 Detainees: A Review of the Treatment of Aliens 
Held on Immigration Charges in Connection with the Investigation of the September 11 
Attacks.” The report described DOJ’s response to the September 11 attacks, including 
the massive investigation initiated by the Federal Bureau of Investigation (FBI), called 
the PENTTBOM investigation, to identify the terrorists who committed the September 11 
attacks and anyone who knew about or aided their efforts.  The OIG’s report focused on 
the 762 aliens who were detained on immigration charges in connection with the 
PENTTBOM investigation during the 11 months after the attacks.  Immigration charges 
were brought against the detainees by the Immigration and Naturalization Service (INS), 
which was then a part of DOJ, but which has since been transferred to the Department of 
Homeland Security (DHS).    

The report examined all aspects of the detainees’ treatment, from the serving of the 
charging document (Notice to Appear (NTA)), to the policies governing the removal of 
those detainees from the United States. The report also reviewed the conditions of the 
detainees’ confinement during their detention.  Some of the detainees were held in 
Bureau of Prisons (BOP) facilities, while others were held at INS detention centers or in 
state or local facilities under contract with INS.  The report described the manner in 
which the BOP classified the detainees – initially putting them under its witness security 
(WITSEC) group, and the problems this created for those who attempted to communicate 
with them and visit them.  The report offered 21 recommendations to address the issues 
identified in the DOJ OIG review. 

In a memorandum dated August 4, 2002, Asa Hutchinson, the Under Secretary for Border 
and Transportation Security (BTS) at the DHS, responded on behalf of DHS to the 
recommendations in the DOJ OIG report concerning immigration issues that are now 
under the jurisdiction of the DHS. On September 5, 2003, the DOJ OIG replied to DHS 
with its analysis of the responses and requested additional information.  With the 
establishment of DHS and the transfer of INS functions to it, the DHS OIG now has 
responsibility for monitoring the implementation of those recommendations that apply to 
DHS. 

DHS responded to our additional requests for information by a second memorandum 
dated November 21, 2003 (Appendix A). (We received a copy of DOJ’s second response 
dated November 20, 2003, and attached it as Appendix B). 
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In the following sections, we analyze DHS’ second response to each of the 
recommendations related to DHS.  For each recommendation, we provide the: 

1. DOJ OIG’s original recommendation; 
2. DHS’ second response; and 
3. DHS OIG’s analysis of DHS’ second response. 

As a result of DHS’s second response, we are closing recommendations 9 and 20.  
Recommendations 3, 4, 7, 8, and 21 remain open.1 

Recommendation 3 
Status: Open 

DOJ OIG Recommendation 

The FBI did not characterize many of the September 11 detainees' potential connections 
to terrorism and consequently they were treated as "of undetermined interest" to the 
terrorism investigation.  In these cases the INS, in an understandable abundance of 
caution, treated the alien as a September 11 detainee subject to the "hold until cleared/no 
bond" policies applicable to all September 11 detainees.  This lack of a characterization 
by the FBI also resulted in prolonged confinement for many detainees, sometimes under 
extremely harsh conditions.  Unless the FBI labels an alien "of interest" to its terrorism 
investigation within a limited period of time, we believe the alien should be treated as a 
"regular" immigration detainee and processed according to routine procedures.  In any 
case, the DHS should establish a consistent mechanism to notify the FBI of its plans to 
release or deport such a detainee.  

(DHS combined its response to recommendations 3 and 4 under recommendation 4.) 

Recommendation 4 
Status: Open 

DOJ OIG Recommendation 

Unless the federal immigration authorities, now part of the DHS, work closely with the 
Department2 and the FBI to develop a more effective process for sharing information and 
concerns, the problems inherent in having aliens detained under the authority of one 
agency while relying on an investigation conducted by another agency will result in 
delays, continuing conflicts, and concerns about accountability.  At a minimum, we 
recommend that immigration officials in the DHS enter into a Memorandum of 

1 As a result of the August 4, 2003 DHS response, we closed recommendations 18 and 19 and do 
not discuss them further here. Where no action has been taken or the department has indicated its intent to 
implement measures in the future to address the issues in question, the recommendation is left “open” until 
corrective action has been taken. 

2 “Department” refers to DOJ. 

3 



Understanding (MOU) with the Department and the FBI to formalize policies, 
responsibilities, and procedures for managing a national emergency that involves alien 
detainees. An MOU should specify a clear chain of command for any inter-agency 
working group. Further, the MOU should specify information sharing and reporting 
requirements for all members of such an inter-agency working group.  

DHS Second Response 

DHS is currently discussing with DOJ a memorandum of understanding (MOU) that 
could set forth the process for coordination and communications during periods of time in 
which the country is dealing with events of national impact.  DHS believes that our 
discussions with DOJ will fully address issues raised by these recommendations by 
describing a consistent procedure for the handling of “special interest” cases.  Our 
discussions currently focus on the need to formalize policies, responsibilities, and 
procedures that will guide DHS, and particularly ICE [Bureau of Immigration and 
Customs Enforcement, a subordinate component of BTS], and the FBI in the case of 
events of national impact involving alien detainees.  DHS also foresees the formation of 
an inter-agency working group consisting of FBI and BTS officials that would meet 
regularly and share information during such periods.  Our discussions should produce a 
clear chain of command and include a mechanism to resolve any dispute that cannot be 
resolved by the inter-agency working group. With these new policies and procedures, we 
believe that the OIG’s concerns will have been addressed.  We will report to you on the 
progress in entering into a new set of procedures and policies with DOJ. 

DHS OIG Analysis 

We believe the development and implementation of an MOU with DOJ as described by 
the DHS response will appropriately address the issues identified in recommendations 3 
and 4. Please provide us with a copy of the MOU or an updated status report describing 
the progress in developing the MOU by March 5, 2004. 

Recommendation 7 
Status: Open 

DOJ OIG Recommendation 

We recommend that the immigration authorities in the DHS issue instructions that 
clarify, for future events requiring centralized approvals at a Headquarters’ level, which 
District or office is responsible for serving NTAs on transferred detainees:  either the 
District in which the detainee was arrested or the District where the detainee is 
transferred. 

DHS Second Response 

DHS agrees with the need for comprehensive instructions to clarify, for future events 
requiring centralized approvals at the headquarters’ level, how NTAs shall be served on 
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transferred detainees. Based on past experience, ICE has decided to establish procedures 
to localize the initial clearance of NTAs in the field offices.  Further, local ICE offices 
will be responsible for serving NTAs in all but a limited number of cases involving 
national security and related grounds. This guidance will be disseminated to the field. 

DHS OIG Analysis 

The DHS’ development of comprehensive instructions for serving NTAs addresses the 
issues identified in recommendation 7. However, this action resolves only part of the 
issue. The instructions should also assign responsibility for managing those detainees 
held on “national security and related grounds” and provide appropriate guidance and 
procedures. Please provide us a copy of the instructions and the implementing 
memorandum provided to the field or an updated status report describing the progress in 
developing the instructions and the memorandum by March 5, 2004. 

Recommendation 8 
Status: Open 

DOJ OIG Recommendation 

We recommend that the DHS document when the charging determination is made, in 
order to determine compliance with the “48-hour rule.”  We also recommend that the 
DHS convert the 72-hour NTA service objective to a formal requirement.  Further, we 
recommend that the DHS specify the “extraordinary circumstances” and the “reasonable 
period of time” when circumstances prevent the charging determination within 48 hours.  
We also recommend that the DHS provide, on a case-by-case basis, written justification 
for imposing the “extraordinary circumstances” exception and place a copy of this 
justification in the detainee’s A-File. 

DHS Second Response 

We are committed to ensuring that DHS officials make determinations to charge an 
individual as expeditiously as possible after arrest and within 48 hours, and that they 
serve formal charges on an alien (the Notice to Appear) who is being detained within 72 
hours of the time he or she is arrested.  At the same time, we believe that there is a need 
to retain flexibility in the process based on unique and extraordinary circumstances that 
may develop.  Therefore, DHS will issue new guidance to the field that incorporates the 
following elements: 

− 	 A determination will be made within 48 hours of the arrest as to whether the alien 
will be continued in custody or released on bond or recognizance and whether a 
notice to appear (NTA) and warrant of arrest will be issued.   

− 	 The charging determination and the date of the service of the NTA, if any, shall 
be documented in the alien’s official file. 
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− 	 Service of the NTA on the alien shall be made within 72 hours of the arrest. 

− 	 These parameters need not be applied in the event of an emergency or other 
extraordinary circumstance, in which case a determination will be made as soon 
as possible. 

− 	 An emergency or other extraordinary circumstance exists in the following narrow 
circumstances:  if there is a significant infrastructure or logistical disruption such 
as a weather emergency or terrorist act(s), or, there is a compelling law 
enforcement need. 

Procedures and a form to annotate the charging determination and the service of the NTA 
will be developed and disseminated to the field.  This guidance will be issued along with 
the final policies and procedures negotiated with the DOJ. 

DHS OIG Analysis 

The DHS’ development of proposed procedures for making charging determinations and 
serving the NTAs address all but one of the issues identified in recommendation 8.  The 
original recommendation included the provision “that the DHS provide, on a case-by-
case basis, written justification for imposing the ‘extraordinary circumstances’ exception 
and place a copy of this justification in the detainee’s A-File.”  This provision was 
intended to help prevent inappropriate application of the “extraordinary circumstance” 
exception and to provide a formal record to justify the delays in serving NTAs.  This 
provision serves, in part, to protect the DHS from inadvertently violating the alien’s civil 
rights. Please provide us a copy of the charging and NTA serving procedures and the 
implementing memorandum provided to the field or an updated status report describing 
the progress in developing the instructions and the memorandum by March 5, 2004. 

Recommendation 9 
Status: Closed 

DOJ OIG Recommendation 

We recommend that Offices of General Counsel throughout the Department establish 
formal processes for identifying legal issues of concern – like the perceived conflict 
between the Department's "hold until cleared" policy and immigration laws and 
regulations – and formally raise significant concerns, in writing, to agency senior 
management and eventually Department senior management for resolution. Such 
processes will be even more important now that immigration responsibilities have 
transferred from the Department to the DHS.  Offices of General Counsel through DOJ 
should establish formal processes for identifying legal issues of concern in writing to 
senior DOJ officials. 
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DHS Second Response 

As we create the new department, we are very mindful of the need to provide effective 
lines of communication. In order to implement the spirit of this recommendation, we will 
take two steps.  First, we will not hesitate to communicate through proper channels within 
DHS and to our colleagues within DOJ regarding issues of mutual concern.  The 
proposed policies we are discussing with DOJ would identify key senior positions within 
each department that will be responsible for resolving any issues between the components 
that have not been resolved in the due course of business. 

Second, DHS’s leadership will encourage employees throughout the organization to raise 
issues of concern.  We will make clear during a time of events of national impact, 
employees throughout the organization may raise issues of concern to either the DHS 
General Counsel of the department’s Officer for Civil Rights and Civil Liberties.  Both of 
these officials report directly to Secretary for Homeland Security, and therefore can 
present issues to the senior leadership for the department.  Both of these officials will also 
ensure the confidentiality of the identity of those who raise concerns.  This mechanism 
will promote a free flow of communication about critical issues that face the department 
during times of crisis.   

DHS OIG Analysis 

DHS believes that its processes for raising legal issues to senior DHS mangers are 
adequate and that it will reiterate the importance of raising these issues during a time of 
national crisis. We continue to believe that the DHS Office of General Counsel should 
establish a formal process to discuss legal issues and to ensure those issues are raised to 
appropriate DHS leaders in a timely manner.  As noted in the original recommendation 
regarding the “hold until cleared” policy, senior DOJ officials were never aware of the 
problem and therefore, could not intervene to resolve the issue.  Further, the legal opinion 
covering this issue was not rendered until February 2003, more than a year after INS 
attorneys first identified the issue.  However, the processes described in the DHS 
response should be adequate to address legal issues properly as they arise during a crisis 
if fully implemented.  Therefore, given DHS’ responsiveness to this issue, we are closing 
the recommendation. 

Recommendation 20 
Status: Closed 

DOJ OIG Recommendation 

How long the INS legally could hold September 11 detainees after they have received 
final orders of removal or voluntary departure orders in order to conduct FBI clearance 
checks was the subject of differing opinions within the INS and the Department.  A 
February 2003 opinion by the Department’s Office of Legal Counsel concluded, 
however, that the INS could hold a detainee beyond the normal removal time for this 
purpose. That issue is also a subject in an ongoing lawsuit.   
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Regardless of the outcome of the court case, we concluded that the Department failed to 
turn its attention in a timely manner to the question of its authority to detain such 
individuals. Where policies are implemented that could result in the prolonged 
confinement of illegal aliens, we recommend that the Department carefully examine, at 
an early stage, the limits on its legal authority to detain these individuals. 

DHS Second Response 

We are committed to strengthening our efforts to conduct post-order custody reviews.  
We will ensure that post-order custody reviews are conducted consistently and 
effectively, and, as described below, will issue new guidance to ICE field offices to 
guarantee that these reviews are completed.  With regard to the legal opinion by the 
DOJ’s Office of Legal Counsel, it is critical to remember the role of that office plays in 
the federal government.  The Office of Legal Counsel’s role is much broader than 
providing legal advice within its own agency; in certain important circumstances, the 
Office is responsible for providing legal advice to the entire Executive Branch.  Given 
this context, the DOJ Office of Legal Counsel’s opinion will continue to govern DHS’s 
policies and practices in this area. 

DHS OIG Analysis 

This issue identified by this recommendation has more to do with the failure of DOJ and 
INS to come to grips with their legal authority to hold aliens beyond the normal removal 
period than it had to do with post-order custody reviews (POCR).  The DHS response to 
recommendation 21 below more directly addresses the POCR issue.  This 
recommendation is related to recommendation 9 discussed earlier, which deals with 
identifying and raising legal issues to senior DHS managers’ attention.  As we stated in 
our analysis of recommendation 9, the processes described in the DHS response should 
be adequate to address legal issues properly as they arise during a crisis if fully 
implemented.  Therefore, we are closing the recommendation. 

Recommendation 21 
Status: Open 

DOJ OIG Recommendation 

The INS failed to consistently conduct Post-Order Custody Reviews of September 11 
detainees held more than 90 days after receiving final orders of removal.  These custody 
reviews are required by immigration regulations to assess if detainees’ continued 
detention is warranted. We understand that under Department policy in effect at the time, 
the INS was not permitted to remove September 11 detainees until it received FBI 
clearances. We believe the INS nevertheless should have conducted the custody reviews, 
both because they are required by regulation and because such reviews may have alerted 
Department officials even more directly that a number of aliens were being held beyond 
the 90-day removal period.  We recommend that the DHS ensure that its field offices 
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consistently conduct Post-Order Custody Reviews for all detainees who remain in its 
custody after the 90-day removal period.  

DHS Second Response 

We agree with this recommendation, and have taken steps to ensure effective 
coordination and communication with regard to post-order custody reviews (POCRs). 
Under the new ICE field structure, ICE Headquarters management officials have control 
of field elements that are charged with completing POCRs, and have established a clear 
chain of command. This new chain of command, coupled with improved coordination 
between DOJ and DHS, and current ongoing training for our field personnel, should 
ensure that POCRs are completed in a timely manner in the future.  ICE is confident 
these actions will result in greater accountability and responsiveness. 

Under the current ICE practice for detained aliens with either a final order of removal or 
voluntary departure, where there is FBI interest, ICE promptly notifies FBI of pending 
removal action and asks the FBI to provide within a specific timeframe information 
indicating why the alien should remain in custody.  This request is typically made at the 
point that ICE has a travel document in hand and is in a position to move the alien. 

In summary, DHS will take strong action to carefully monitor each individual situation in 
which an alien remains in custody after the 90-day removal period. 

DHS OIG Analysis 

DHS’ response is little changed from its initial response of August 4, 2003.  At that time, 
we stated that DHS did not provide details on how the new ICE field structure and chain 
of command would improve the POCR process.  We also commented that the response 
did not describe how ICE was going to monitor the POCR process to ensure compliance 
with the procedures. Therefore, we again ask for a copy of ICE’s post-order custody 
review monitoring plan and an explanation of how the revisions to its chain of command 
and field structure are relevant to this issue or an updated status report on developing this 
plan by March 5, 2004. 

Appendix A: DHS’ Second Response 
Appendix B: DOJ’s Second Response 
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