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CONGRESSIONAL REVIEW ACT 

Applicability to CMS Letter on State Children's Health 
Insurance Program 

The definition of “rule” in the Congressional Review Act incorporates by 
reference the definition of “rule” in the Administrative Procedure Act (APA), 
with some exceptions. The APA definition of rule includes three elements 
relevant to GAO’s consideration of the SCHIP letter: an agency statement is a 
rule if it is of general applicability; of future effect; and designed to implement, 
interpret, or prescribe law or policy. GAO concluded that the letter meets 
these criteria and that none of the exceptions in the Review Act apply. GAO 
found the letter to be of general applicability since it extends to all states that 
seek to enroll children with effective family incomes exceeding 250 percent of 
the FPL in their SCHIP programs, as well as to states that have already 
enrolled such children. In addition, GAO found it to be of future effect, that is, 
concerned with policy considerations for the future rather than the evaluation 
of past or present conduct. Finally, GAO found that the letter is designed to 
implement, interpret, or prescribe law or policy since it purports to clarify and 
explain the manner in which CMS applies statutory and regulatory 
requirements to states that want to extend coverage under their SCHIP 
programs to children with effective family incomes above 250 percent of the 
FPL and seeks to promote the implementation of statutory requirements 
applicable to state plans.   
 
The history of the regulatory provision regarding substitution of coverage 
supported the view that the August 17 letter is a rule. In issuing the proposed 
and final rules to implement SCHIP, CMS indicated that it could not require 
states to adopt any particular measures to prevent substitution of coverage, 
stating that it did not have a statutory or empirical basis for doing so. In its 
August 17 letter, however, CMS states that its experience and information 
derived from the operation of SCHIP programs have made it clear that the 
potential for substitution is greater at higher income levels, and states seeking 
to expand their SCHIP populations should implement specific strategies to 
prevent substitution of coverage. Thus, the letter amounts to a marked 
departure from the agency’s settled interpretation of the regulation regarding 
substitution of coverage, and case law indicates that such a change may be 
made only by rule. Moreover, the agency expressly relied on the letter to 
disapprove a state request to amend its SCHIP plan to cover children with 
family incomes in excess of 250 percent of the FPL, confirming that the letter 
has binding effect and is, therefore, a rule.     
 
In response to GAO’s inquiries, CMS stated that the letter is a general 
statement of policy announcing the course that the agency intends to follow in 
adjudications concerning compliance with requirements already set forth in 
regulations. The GAO opinion explained that statements of policy would 
appear to fit within the definition of rule in the APA and that courts have 
referred to them as rules. However, GAO also concluded that the August 17 
letter does not have the characteristics of a statement of policy identified in 
case law. It evidences little, if any, of the tentativeness that is the hallmark of 
a policy statement, and the agency has relied on the letter to disapprove a 
state plan amendment, treating the letter as if it were a binding rule.     
 

The State Children’s Health 
Insurance Program (SCHIP) 
finances health care to low-income, 
uninsured children whose family 
incomes exceed the eligibility 
limits under their state’s Medicaid 
program, but who cannot afford 
other health insurance coverage. 
To participate in SCHIP, a state 
must submit a plan that describes 
how its program meets applicable 
requirements and must receive 
approval of the plan from the 
Centers for Medicare & Medicaid 
Services (CMS). 
 
On August 17, 2007, CMS issued a 
letter purporting to clarify statutory 
and regulatory requirements 
related to preventing SCHIP 
substitution for other insurance 
coverage in states wishing to cover 
children with effective family 
incomes in excess of 250 percent of 
the federal poverty level (FPL). The 
letter indicates that CMS will apply 
measures identified in the letter to 
state proposals to cover these 
children, as well as to states that 
already cover them, and may take 
corrective action against states that 
fail to adopt the measures within 12 
months. 
 
In response to a request from the 
Chairman of the Subcommittee on 
Health Care, Senate Committee on 
Finance, and a member of that 
Subcommittee, GAO considered 
whether the letter is a rule under 
the Congressional Review Act (the 
Review Act). This testimony is 
based on the resulting opinion, 
Applicability of the Congressional 

Review Act to Letter on State 

Children’s Health Insurance 

Program, B-316048, April 17, 2008.  



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


