COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548

- I ] i April 5, 1965

Desy Mrs Secretaryi

Thias 48 in reference to letter dated Pebruary 5, 1965, and enclo-
sure, from the Deputy Under Secrotary of State for Administration, '
replying to letters dated November 3 and 10, 1964, from the Internstional
Operations Divisica of cur Cffice guestioning the validity of cbligations
established egainst appropristions for the fiscal years 1963 and 1964
respecting four contracts entered into by the Department of State in
connection with the United States Migration snd Refugee Assistance Pro-
gram. It is stated in the letter that it is the Department's opinion
that the guestioned ohbligstions mect the criteria set forth in sec~
tion 1311 of the Supplemental Appropriation Act of 1955, as amonded,

31 U.8.C. 200, and a decision in the matter ls requested.

Before considering the contracts in relation to obligations within
the provisions of 31 U.8.C. 200 we delfieve it would be halpful to clarify
the record as to the fiscel year availability of the funds appropriated
t0 your Depsrtaent for carrying cut the program. Saction 2(e) of the
Wigration and Refugee Assistance Act of 1962, approved June 2B, 1962,
Rub. &, 87-510, 76 Stat. 123, provided in part "Munds appropriated for
the purposes of this section shall remain available until expended.”
Although this langusge was repealed by the Foreign Assistance and
Related Agenciss Appropristion Act, 1965, approved October 7, 1964,
Pub. L. 88-63%, 78 Stat. 3015, 1021, it was in effect during the period
the contracts now questioned were executed, lowever, the langusge in
the basic authorization act purporting to govern the avallebility of
funds provided in an appropriation act on a fiscal year basls, standing
alone, was not sufficlent to accomplish such purpose for the reagons
hereinafter cutlined. ' _

- The contraoct amounts in question were charged agninst fiscal year
1963 and fises) year 1964 appropristions provided by the Foreign Ald
and Related Agencies Appropriation Act, 1963, approved October 23, 1962,
Pub, L. 87-872, 76 Stat, 1163, 1167, end the Foreign Ald and Related
Agencies Appropriation Act, 196k, spproved Jamuary 6, 1964, Pudb, L, 88-258,
TT Stat. 857, 862, respectively, In each approprietion act the enacting
¢lasuge contained the usual language stating that the funds vere sppro-
priated for the particular fiscal year involved, and the langusge under
the heading "Migration and Refugee Assistance” in sach of the acts is
in material part as follows: ~

"For expenses, not otherwize provided for, aec-
esgary to cnable the Scoretary of State to provide
assistence to refugees, se suthorized by law, ineluding
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contributions to the Intergovernmentel Committes for
Buropean Migration and the United Netions High Gcm-
nissicner for Refugees # * .

It 1s clesr that the lm:guaea of the above appropristion ects does
not provide specifically f£or any longer pariod of availlability than the
particular fiscal year inpvolved. Tats being so the provisions of 31 U,8.C,
718, which provide in pertinent part that "No specific or indefinite
sppropriation ® # # In any regular smmusl appropristion fct ghall De
construed to bHe permanent or availsble contimuocusly without rvefarence
to o figeal yeqr ¥ # % ynless 1t 1a made in terms expressly providing
that it shall continue available beyond the figesl year for vhich the
appropristion Act in wvhich it is contained makes provision # # #."

effectively precluds a concluelon that the subject appropriations vére

avallable for obligation durmg any period beyond the fiscal yoar for
vhich provided.

The four contracte and the items questioned in our letter of
November 3 and 10, as set forth in the letter of your office are as
follows:

(1) WS0,000 included in Comtract SCC-30756, dated June 15, 196k,
with the Americen National Red Cross, for the Far Sast Refugee Program
and for the mbetm Refugee Frogram.

Thig contrsct, covering the period Jure 15, 1964, to June 30, 19¢5,
anthorized the uas of not to exceed $50,000 for any costs incifantal
to the resettlement, care and maintenance, integration, transportation
and allied services Including cducation and vovationsl training of groups
or categories of refugdes or other parascns similarly displsced as may de
denignated by the Department end further provided that: “All projects
undertaken bty the contractor must have the approval of the Department.”
The entire amount of the contract waz questioned in Office letter of
Kovember 3 for the reason that no projects vere spproved by the Depart-
ment within the fiscal yesr 19631»

(2) 3$n, soo included in Contract slae-m-asg, dated June 1, 1962.
with the International Rescue Gmittce, Inc.:

. The contract wag in the wtal amount of $79,200 for the period from
June 1, 1964, through December 31, 1964, Paragraph 4(3) of section 3
established a contingency fund as follows: "This is to provide funds
for refugee nisistonce by any means, orgnnizatian or other voluntary
ugem:y ¥ datermine& Ly the Supervising orfic»w. 'I'hg smount. of this
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fund vag §$T73,500 which s the smount in question. Thie amcunt vas
recorded os an obligation cgainst the 196k figcal year eppropristion
nitwithetanding the fact that no determination had heeén made within
that fiscal yesy by the Supervising Officer in regard to assistance to
be furnished.

(3) $82,657 lucluded in Contract 5188-fa-305, dated April 1, 1963,
with the Internmaticnal Rescue Committee, Inc. '

This contract cxecuted April 1, 1963, with the torm originally
designeted to end December 31, 1963, and for an original amount of
$h5,450, had a total of eight amendments, five of which were exscuted
subsequent to the close of fiscal year 1963. The contract, as amended
by the close of the fiscal yesr (June 30, 1963), had boen incresmsed in
amount to totel $178,210. Amendments executed subsequent to the close
of the fiscal vesr cxtended the contract period to Decenber 31, 196k,
Amendment No. 2, dated June 28, 1963; provided & costingency fund in
the amount of $82,657 "for refugee apaistance by any meens, orgeniza-
tich or other voluntary ogency as determined by the Supervising Officer.”
This contingency fund was vsed, as shown by sméndmente numbers 3, 4, 5,
‘and 6, exscuted during the period December 31, 1963 to Fetruary 29, 1964,
to augaent fiseal year 1963 contracts between the Government and other
contractors for the performsnce of rvefugee assistance.

(&) $136,400 vhich remained as of June 30, 1963 in Contract 9-188-
fa-511, dated April 1, 1963, with the American nergency Committes for
Tibetan Rofugeen, Ine.

‘Tis contract as executed on April 1, 1963, was to cover the period
ending December 31, 1963, tut Ly suendments was extended to December 31,
196h. Amendment Ho. 3, executed June 284, 1963, provided a contingency
fund Iin the amount of $14%9,900 "To provide funde for future assistance
ané services to Tibetan refugeds ass determined and approved by the
Supervising Officer,” {b,500 of this fund was applied to specific puw-
poses by amendment Ho. 4 deted June 28, 1963, The balance of the con-
tingency fund in the amount of $136,400 was deleted by amendment dsted
Decenber 31, 1953, and used to establish ncw projects as well as in~-
crenae the amount available for projects previously establiched under
the contract.

As hereinbefere stated, the appropriations may Ye viewed 28 avail-

able for obligntions only during the fiscal yesr for vhich made., There-
Tore the sole guostlon for consideration is whether the questioncd items
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congtitute valid obligations against the particular eppropriations
invelved within the provisions of 31 U,3.C, 200, which provide in
pertinent part:

"(s) Requirement; character of evidence.

"After August 26, 195% no mmount shall be recorded
4 an obligation of the Govermment of the United States
unless it is supported by documentary cvidence of--

"(1) a binding ogreement in writing between
the parties thereto, including Govermment sgencies,
in a manner and form and for a purpose authorived
by law, executed before the expiration of the pericd
of availability for obligation of the appropriation
or fund concerned for speeific goods to bs dellvered,
real property to be purchesed or leased, or work or
gservices to be performad. # & ¥

» » » * »
*{d) Restriction on use of appropriations or funds.

"Ho appropriation cr fund vhich is limited for obli-
gation purposes to a definite period of time sball be
available for expenditure after the expiration of such
period except for liquidation of amounts cbligated in
accord with subsection (a) of this section; but no such
appropriation or fund shall remain aveilable for ex-
penditure for any pericd beyond that otherwise suthor-

It wvas pointed out by our Office in the letters dated Noveamber 3
and 10, 1964, that appropriations for a particulsr fiscal yesr have
always been construed to be aveilsble only for the liquigation of obli-
getions firmly cstablished during the fiscal yeer for which the appro-
priation was made. The law codified in 31 U.8.C. 200, clarifies the
prerequisites to a valid obligatieon. 'The items in the comtracts gues-
tioned by cur Office 4did not meet the requirement of specificity and
the natter vas therefore brought to the attention of your Department
in order that action would be taken looking toward deobligation of the
questioned items under the fiscal year appropriation involved, In this
conngction we wish to point out that weé are not Queationing the propriety
of charging the iteus ageinst the appropriaticn for the fisenl year in
walch the speecific projects were approvead.
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© We have carefully revieved the memoranfum enclosed in the Deputy
Undsr Secretary's letiter setting forth your Department's reasons for
concluding that all the smounts represent walld obligations of the
oppropriated funds under the appliicable law. It extensively covers
the nature and needa of the refugee assistance program, the adminis.
trative flexibility as provided in the Migration and Refuges Agsistance
Act of 1962, end operation of the program on & calendar yesar rather
thian & fiscel year basia. However, the memorsndum contains nothing

to show that the controlling facts were other than thoss reported in
our letters of Nowember 3 and 10, nemely that (1) the appropriations
vare nade for the partienlay fiseal year concerned and as suck vere
available only for obligation within such period, (2) the contracts
wave not specific as to sexvices to be rendered for the amounts in
question as required by 31 U.8.0. 200, and (3) the fiscel year lapsed
before definite commitments were fade.

Ve canhot agree with the comtention set forth in the menorendum
that the funds were legally obligeted within the pariod of avallability
of the appropristions or were avallable until expended, As pointed out
by your Department, there are mmerocus references in testimony before
congreasionml. cum.ttqet to the ot that the program was opersted on
¢ calendar year bacis, Coupled with this showing that the Zinpncing
of the program invelved s departure fiom the usial fiscal yesr proce-
dure, & situstion thet could poesidly lesd to s misunderatanding as to
the period during which ohligesions could be timely ineurred, is the
doubt injected inte the matter Ly veascn of the provision in section 2(e)
of the basie legialation that funds "sppropristed m the purposes of
this sectiod shall remsin available until expended.”" As pointed out in
the memorandum;, the legislstive histery of the repesl of sectlon 2(e)
shove that the repes). was deensd necezsary in view of the misunder-
standing regarding the effect of the provision with respect to ths Cuban
refugee program of the Department of Health, Bducation, and Welfare as

. explained st page 13 of Senate Report Ho. 1605, 88th Congress, 24 auaion,
in the digpcussion of the mpurtmm - 4 Mth, Mlzcution, and’ Welfare
Appropristion, as !ollws: j '

"Phere wes & mmdwqtuﬁmg last yesr and sgain
this yesr as to vhether uncbligated belances. continue
available undir this program, To avoid this in the
future, the camittes has included language in the bill

making it clesr that appropristions for aspistance to
refuges programs are availsbls only for the yoar for
vhicha awmpr&ataﬁ, and- do not remain fs.vai"mle until
e«.goudsd* ‘
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In view of these extenuating eircumctances and since wve understand that
your Department is bringing this matter to the attention of the appro-
priastion comnittecs for corrcetive sotion, the adjustment of any portion
of the obligations properily incurred in subsequent fiscal years may be
held in sbeyance pending enactment of the fiscal year 1966 appropriation
for this program.

Sincerely yours,
Joseph Campbell

Comytrbller General
of the United Statcs

The Hovoroble
The Cetretary of Ctote



