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Executive Summary 

regarding this issue. A umform mechanism 1s needed to limrt U.S. partlc- 
lpation m GATT drspute settlement 

The adnumstration has taken steps, beginnmg m September 1985, to 
emphasize the strength of section 301. The adnumstratlon’s self-mitla- 
tlon of cases and a variety of other 301~related actions produced a 
number of successful results m fiscal year 1986. A credible threat of 
action, such as retaliation or even the initiation of a 301 complaint, may 
provide political leverage and serve as an important negotiatmg tool. 
However, smce Presrdential discretion involves the balancing of con- 
flictmg trade, foreign policy, and national security concerns, action 
based on a 301 petition may not always be appropriate. Therefore, 
despite the potential strength of this provision, rt cannot be a panacea 
for all international trade problems. 

GAO's Analysis 

Length of Process The actual length of the 301 cases analyzed varied dramatically, with 
GAIT cases averaging much longer than bilaterally negotiated cases. 
Overall, cases averaged 34 months in duration, with GAIT cases aver- 

aging 45 months and non-GATT cases 13 months. These averages will ultl- 
mately be longer because they include cases that were not termmated as 
of June 1, 1986, which was the cutoff date for the analysis of cases 

Despite the fact that the GATT dispute settlement process lacks binding 
deadlines, U.S. practice has generally been to allow this process to for- 
mally conclude before any retaliatory Presidential action is taken. The 
one exception to this was the citrus dispute wrth the European Commu- 
nity, which prompted unilateral action by the United States 

Petitioners’ Experiences Petitioners expressed dissatisfaction with the 301 process, citmg speclfl- 
tally the length of tune involved in most cases. Those involved m GATT 

cases generally voiced the most dissatisfaction with the process; several 
stated that they would not attempt to use this provision again, espe- 
cially rf it entarled gomg through the GATT dispute settlement process. 
Petitioners generally advocated stricter domestic and mternational time 
frames for the settlement of cases. Further, pet&loners expressed con- 
cern regarding the development of evidence, the amount of “pohtlcal 

. 

Page 3 GAO/NSIAD-87-100 htematlonal Trade 



Executive Summary 

will” to resolve 301 cases, and the long-range impact of negotiated 
agreements. 

Section 301 provides a means for private industry to gam the support of 
the U.S. government m eliminatmg unfair foreign trade practices. The 
U.S. government generally views success as the removal of the unfair 
trade practice. However, during the per-rod of GAO'S study relatively few 
cases resulted in the elimination of specified unfair foreign trade prac- 
tices. Three petitioners told GAO that the section 301 process had 
remedied the unfair foreign trade practice completely; 20 petitioners 
reported that the process had had no net effect on the practice or that 
the foreign country had replaced the practice with another restrictive 
practice, and 12 petitioners stated that it had remedied the practice 
partially. 

Petitioners want the 301 process to elimmate not only the unfan trade 
practices but also the lnjunes they believe resulted from the unfair 
trading practice. Eleven out of the 35 petitioners reported that the trade 
rnjuries cited in their complaints were remedied either completely or 
partially by the disposition of the cases, but two thirds (23 petitioners) 
felt that there was no net effect on the rmuries cited. One pet&loner said 
that the 301 process had made the injuries more severe. Of those 
reporting that the unfarr practices were partially remedied, half also 
indicated that the m,juries remained unchanged or became more severe. 

Improvements to Dispute 
Settlement Sought 

Trade experts, administration officials, and petitioners alike advocate 
the need for a more effective dispute settlement mechanism The admm- 
i&ration has set unprovement of the GATT dispute settlement process as 
a primary objectrve in multilateral trade negotiations. GAO agrees that 
only in this forum can the dispute settlement process be improved and 
its potential value realized. However, because the anticipated negotla- 
tions wrll be protracted, a uniform mechanism 1s needed now to limit the 
length of US participation m dispute settlement for section 301 cases. 

Recommendations of 1974 to require that OUSTR set a date for each section 301 case 
involving the GATT, at which time the Umted States would be expected to 
withdraw from the GATT dispute settlement process if rt 1s not com- 
pleted. The statute should give OUSTR some flexibility m setting the 
required limit on participation, based on the complexity and sensitivity 
of each case. 
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Executive Sumawry 

GAO is prepared to work with the appropriate committees of the Con- 
gress to devise legislative language for this recommendation. 

Agency Comments and OUSTR raised concerns that GAO'S recommendation would require the 

Our Evaluation 
United States to withdraw from GATT dispute settlement and that it 
nught be unwise to preclude continuation of these proceedings. OUSTR 
advised that the administration has proposed that a 24-month deadline 
be set for the Trade Representative’s recommendation to the Presrdent 
in dispute settlement cases. GAO maintains that smce such recommenda- 
tions often simply continue the GATT process, this proposal still lacks a 
definitive deadline for Presidential action to limit the time a sectron 301 
case could be subject to a lengthy GATT proceeding. 
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Chapter 1 

Introduction 

Section 301 of the Trade Act of 1974, as amended, gives the President 
broad powers to enforce U.S. rights granted by trade agreements and to 
attempt to eliminate acts, policies, or practices of a foreign government 
that are umustdiable, discriminatory, or unreasonable and that restrict 
U.S. trade or violate mternational trade agreements. It is the primary 
provision of US. trade law that authorizes the U.S. government to act 
against unfair trade practices that restrict US. export access to foreign 
markets (as opposed to several U.S. trade laws covering unfair imports 
into the U.S. market).’ Section 301 creates a unique relationship between 
U.S. law and the General Agreement on Tariffs and Trade (GATT) dispute 
settlement process- allowing private parties to enlist the aid of the U.S 
government, through the 301 petition process, to combat an unfair for- 
eign trade practice. 

Action to remove an unfair trade practice may be taken by the Office of 
the U.S. Trade Representative (OUST) on its own initiative or in 
response to the filing of a petition by any interested person, firm, or 
association, including business or labor. If negotiations with a foreign 
government to remove the objectionable practice are unsuccessful, sec- 
tion 301 authorizes the President to take all appropriate and feasible 
action, including invoking the dispute resolution procedures u-t interna- 
tional trade agreements or retaliating against the foreign government’s 
practice. Specifically, he may impose duties, fees, or restrictions on any 
imported goods and services of the offending country; i.e., he is not lim- 
ited in his choice of products to those related to the subject of the 301 
complaint. However, since Presidential discretion involves the balancing 
of conflicting trade, foreign policy, and national security concerns, 
action based on a 301 petition may not always be considered 
appropriate. 

Section 301 has been used relatively infrequently when compared with 
other sections of U.S. trade law dealing with unfair foreign trade prac- 
tices. During fiscal year 1986, for example, only 6 new section 301 cases 
were initiated while 82 petitions were filed with the Department of 
Commerce and the U.S. International Trade Commission (USITC) under 
antidumping and countervailing duty laws.2 Some of the reasons why 
section 301 has not been actively used include the perceptions among 
the business and legal communities that (1) the 30 1 process has been 

‘Se&on 307 of the Trade and Tanff Act of 1984 also authorizes U S actlon m cases mvolvmg foreign 
export performance reqwements 

‘These laws provide U S mduatnes mth rem&es agamst the unportation of merchandise sold at 
below market value (I e dumped) and the unport&on of subsdwxi merchancbse 

. 
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very lengthy and has had a poor record of success in remedying trade 
complaints, (2) the administration has been reluctant to actively pursue 
trade complaints or to exercise its discretionary retaliatory authority, 
and (3) a firm or industry may incur a foreign government’s hostility by 
filing a 301 petition. 

At least partly in response to intensified congressional concern over the 
need for a more aggressive US. response to unfair foreign trade prac- 
tices, the administration, since September 1986, emphasized section 301 
as its main weapon to combat such practices. In September and 
November 1985 it self-initiated four section 301 investigations, marking 
the first tune a President has exercised this authority. Since September 
1985, the administration has publicly stated its intention to use section 
301 actively and has noted that it is continuing to consider self-initiatmg 
further 301 actions. 

Legislative Background In the Trade Act of 1974, which contains section 301, the President is 
authorized to respond to unjustifiable, unreasonable, or discriminatory 
acts of a foreign government or instrumentality which restricts or bur- 
dens U.S. commerce. The law’s definition of “commerce” includes for- 
eign restrictions agamst U.S. services as well as products. In the Trade 
Agreements Act of 1979, amendments to section 301 authorized the Pres- 
ident to act to enforce U.S. rights under trade agreements or to respond 
to government practices inconsistent with trade agreement obligations. 
The definition of “commerce” was further clarified to specify that ser- 
vices need not be associated with international trade m specific 
products. 

Later amendments to section 301 contamed in the Trade and Tariff Act 
of 1984 specifically authorized OUSTR to undertake 301 mvestigations on 
its own initiative and emphasized congressional intent that section 301 
be used to deal with a variety of “new” trade issues, such as investment 
barriers and inadequate protection of intellectual property rights. The 
term “unreasonable” was defined as “any act, policy, or practice which, 
while not necessarily in violation of or inconsistent with the mterna- 
tional legal rights of the United States, is otherwise deemed to be unfau- 
and inequitable.” Thus, the President is given broad latitude in deter- 
mining that an act, policy or practice is unreasonable. 
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Variety of Section 301 The law’s broad scope is reflected in the variety of cases investigated so 

Cases 
far A wide range of unfair practices has been addressed-production 
and export subsidies; import preferences; quota restnctlons; customs 
duties rebates; Standards Code issues; restrictions on trade m such ser- 
vices as insurance, advertising, air couners, and satellite launching; and 
such other trade issues as intellectual property, industrial targetmg, and 
mvestment. 

Of the four cases self-initiated by OUSTR m 1985, one dealt with the issue 
of intellectual property rights (Korea); another covered a broad range of 
mvestment restrictions on data processmg products and services and 
msufficient protection of computer software (Brazil); another involved 
cigarette marketing and distribution restnctions practiced by a 
monopoly on tobacco-while the monopoly is no longer a government 
agency, the Ministry of Finance is the sole shareholder (Japan); and the 
fourth revived an earlier msurance case mvolving the provlslon of ser- 
vices where a 1980 government-to-government agreement was not car- 
ried out (Korea). 

Objectives, Scope, and The Chairman of the Senate Committee on Finance asked us to provide 

Methodology 
information on the enforcement of section 301 and its record of success 
m remedymg U.S. trade complaints. To assess the strengths and weak- 
nesses of section 301 as a means of combating unfair foreign trade prac- 
tices, we focused on the overall 301 process and documented the 
experiences of section 301 petitioners. Chapter 2 describes the general 
concern rarsed by mdustry and government leaders regardmg the 
lengthmess of the 301 process and the international drspute settlement 
mechanism and analyzes the reasons for the substantial amount of time 
mvolved in many 301 cases. Chapter 3 exanunes the expenence of 301 
petrtioners and discusses their views regarding sectron 301’s successes 
and farhngs m remedymg trade problems. Chapter 4 provides an over- 
view of recent U.S. policy developments involving the admimstratlon’s 
mcreased emphasis on section 301 and an update on recent section 301 
case actrons. 

We analyzed all petltroner-initiated section 301 cases that were pending 
or initiated from January 1,1980, through December 31,1985. The cutoff 
date for our analysis of these cases was June 1, 1986. For the purposes 
of this study we considered the total to be 35 case~.~ While there were 

3Thu total does not mclude petItions that may have been filed but wlthdrawn pnor to formal accep 
tance by OUSTS 
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actually 41 cases, we grouped 6 steel industry petitions together because 
they were filed at the same time and dealt with similar issues; we also 
considered separate cigar and pipe tobacco cases as one since OUSTR com- 
bined them for negotiation purposes. Of the total, 23 may be character- 
ized as “GATT" cases because they have been brought before the GATT for 
dispute settlement, while 12 cases are “non-oA’rr” since they involved 
countries that are not members of the GATT or issues (e.g., services or 
intellectual property) not covered by GATT. We also reviewed the four 
cases self-initiated by OUSTR in 1986. (See app. I for a descriptive list of 
these cases.) 

For all of these cases, we examined agency files and held discussions 
with OUSTR staff administering section 301 and with staff from other 
agencies participating in the interagency 301 process. We also contacted 
representatives of the 35 petitioners to obtain their views on the 301 
process and the results achieved in their cases. We did this through 
interviews and a formal questionnaire (see app. II); the response rate to 
the questionnaire was 100 percent (although not all respondents could 
answer every question). We conducted interviews between March and 
June 1986, and therefore, our discussions with petitioners did not cover 
any developments occurring after this period. Our review was per- 
formed in accordance with generally accepted government auditing 
standards. 
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Chapter 2 

Concern With Length of 301 Process 

The 301 Process 

Numerous factors affect the length and efficiency of the 301 process, 
many of which OUSTR has no power to control. The 301 process necessi- 
tates detailed negotiations with another sovereign nation, which cannot 
be forced to mitigate, or even acknowledge, a trade practice deemed 
unfair by the United States. Hence, m even the most clear-cut case, the 
process can be complex and is often lengthy-primarily due to the inter- 
national and domestic legal and political issues to be resolved. Indeed, 
on average, it has taken 3 years to conclude cases, although some have 
lingered for nearly a decade without resolution. 

One of the key factors determining the length of a specific 301 case is 
whether it must be directed to the GATT for dispute settlement, since this 
generally leads to protracted negotiations, which could essentially hold 
the case in the dispute settlement system indefinitely. Although current 
law establishes procedures for the 301 process on both domestic and 
international levels-to which time frames are generally attached-the 
ability to prolong resolution has also been built into the process.’ 

The 301 process usually begins with the submission of a petition by a 
domestic industry alleging an “unjustifiable,” “unreasonable,” or “dis- 
criminatory” foreign trade action which oppresses, restricts, or burdens 
U.S. commerce or which violates a trade agreement. (Any “interested 
party” may file a petition or ousm may self-initiate a 301 case.) In many 
cases there is an ongoing informal pre-petition process during which the 
petitioner and OUSTR consult in order to acquaint OUSTR with the issues 
of the case and to alIow the petitioner to seek advice from OUSTR 

regarding the adequacy of the information to be presented in the 
petition. 

Once a petition is formally filed, OUSTR is required to review it and deter- 
mine within 46 days whether to initiate an investigation of the alleged 
trade complaint. Current law does not specify under what conditions a 
petition must be accepted; OUSTR has the authority to decide whether or 
not to formally initiate a 301 case. However, OUSTR consults with the 
interagency 301 Committee which, in conjunction with OUSTR staff, 

‘See both Jeanne Archbald, ‘Yechon 301 of the Trade Act of 1974,” Manual for the Practwes of 
International Law, ed by W&am I(ltcheU Ince and Lesbe Alan Ghck, Federal Bar Assoclatlon, 1984, 
and Bart S. Fisher and Ralph G Stemhardt, III, ‘won 301 of the Trade Act of 1974 Protmon for 
U S Exporters of Goods, Se~ces, and Capital,” Law and Policy ~II IntemaUonal Busuwss, Vol 14, 
1982 
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reviews the petition.2 A former chauperson of the 301 Committee char- 
acterizes this review by saying that 

” the petition IS examined in terms of Its conformity with the technical filing 
requirements, its substantive merit, mcludmg a consideratron of the hkehhood of 
success m the international drspute settlement process, and the pohcy imphcatlons 
of uutlatmg or not uutiating an investigation It 1s not uncommon for USTR to 
request additional mformation from, or to hold ex parte meetings with, the petl- 
troner during this period “3 

Once OUSTR elects to accept a petition, the subsequent domestic mvesti- 
gation is based on overall U.S. policy and national concerns rather than 
just the petitioner’s interests. If OUSTR declines to initiate an investiga- 
tion, the petitioner must be informed of the specific reasons behind the 
decision, which is then published in the Federal Register. However, the 
petitioner is generally given the opportunity to withdraw a petition 
prior to OUSTR’S formal demal. Also, the foreign government involved 
generally receives a copy of a petition prior to initiation, to allow the 
possibility of a settlement of the trade issue before formal consultations 
are begun. Figure 2.1 outlines the flow of the 301 process. 

%us Conu~ttee, chaued by OUSTR, IS made up of agency representawes, usually from the Depart- 
ments of State, Commerce, Treasury, Agnculture, Labor, and Justice as well as the Office of Manage 
ment and Budget and the Councd of Econonuc Advisors (although other “mterested agencies,” such 
9s the Environmental Proteaon Agency, partxipate m special mstances) 

3.4rcfubald, p 5 

. 
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Figure 2.1: Outline of the 301 Process 

Domestic Process International Process 

Petttlon ftled 

1 
Review and lnlttation of Case 

I 
Request for consultations with 
foreign government 

Investigation 
(possible OUSTR heanngs) 

b Consultations 

Bilateral MultIlateral 
cases cases 

Consultations US invokes GATT 
dispute settlement 

OUSTR + 
recommendations 

-Consultation/ 
Conciliation 
period 

Panel 
requested 

Establtshment 
of panel 

Panel tnvestigatton 
Panel flndlngs 

given to Council/ 
Committee 

Commlttee/Councll 
recommendations 

to President 4 
I 

4 

+ 
(potential hearings if 
retaliation IS recommended) 

1 
Presidenttal Deiermlnatlon 

The 30 1 Investigation OUSTR publishes a notice in the Federal Register as soon as the mvestiga- 
tion 1s formally initiated. The notice alwaysquests public comment 
and may contain an announcement for a public hearing. OUSTR has up to 
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30 days after initiation to hold a public hearing if so requested by the 
30 1 petitioner. 

At this stage the domestic and international segments of the 301 investi- 
gation run concurrently. Domestically, each aspect of the investigation 
IS subject to an mteragency review process as overseen by the 301 Com- 
mittee. The Committee’s maJor responsibility is to oversee the entire 301 
investigation, which entails defining issues, marshallmg evidence, pur- 
suing mternational consultations and dispute settlement, and making 
formal recommendations to the President. Consensus is generally sought 
on all issues. Any disagreement must be taken to the next higher pohcy- 
making level, the Trade Policy Review Group, or even up to the cabmet- 
level Economic Pohcy Council for resolution. 

When a case does not involve a violation of an international agreement, 
such as a GAIT code, the dispute must be resolved through bilateral con- 
sultations and OUSTR has a 12-month time frame to develop its recom- 
mendations to the President. In other cases, OUSTR must mvoke the GATT 

dispute settlement provisions, which currently allow essentially an 
indefinite tune period to resolve the trade dispute. 

GATT Dispute Settlement 
Process 

Currently, the overall GATT dispute settlement process operates m five 
mam stages. (1) consultation and conciliation, (2) establishment of 
panels, (3) deliberation of panels, (4) consideration of panel findings and 
recommendations, and (5) follow-up and implementation. 

1. Consultation and conciliation: When the petition contams allegations 
involvmg a GATT violation, the consultation clause of the appropriate 
agreement is invoked. If consultation efforts fail to produce a solution, 
the parties may then seek to use the “good offices” of the GATT Director- 
General or other parties for conciliation. 

2. Establishment of panels: If conciliation fails to produce an acceptable 
result, a complaming party can then request the establishment of a 
panel Authorization of a panel is done by consensus and, if authorized, 
the parties must then reach agreement on such specifics as the panel’s 
membership and terms of reference (a panel is usually composed of 
three to five persons generally selected from the pool of mdividuals 
serving on official delegations to the GATT). 
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3. Deliberation of panels: The panel serves as a forum to review the 
facts and hear disputants’ arguments while continuing to allow ade- 
quate opportumty for potential bilateral consultations. If no settlement 
is reached, the panel writes a report outlinmg the facts of the case and 
the conclusions and recommendations reached. The report is given to the 
disputing parties, who can then negotiate a settlement. 

4. Consideration of findings and recommendations: If there is no bilat- 
eral settlement, the panel report is submitted to the GATT Council (which 
is made up of all Contracting Parties to the GAIT itself) or the appro- 
priate Code Committee4 for consideration. The Council or Committee 
then decides whether or not to adopt the panel’s findings. This Council 
or Committee decision must be based on consensus (which would cur- 
rently include the disputing parties), and since the panel plays merely 
an advisory role, the Council or Committee can accept or reject any or 
all of the panel report’s recommendations. 

5. Follow-up and implementation: If the panel report is adopted, it is 
then up to the offending party to decide how to comply with the recom- 
mendations. However, if the complaimng party is not satisfied with 
these actions it can raise the matter again with the Council or Com- 
mittee which, as a last resort, could then authorize some form of 
retaliation. 

The dispute settlement process essentially has no binding deadlines. 
However, the process entails a set of procedures for which there are 
some time “guidelines,” at least for that part of the process up to the 
fiial consideration of a panel’s report by the Council or Committee. This 
potential maximum guideline for dispute settlement is 13 months, using 
(1) the longest specified time for each step of the process up to the tune 
taken for final consideration by the Council or Committee, which is 
unspecified and can be lengthy, and (2) the specified tunes of the Subsi- 
dies Code for the consultation and conciliation parts of the process 
where there are no timelines set by the General Agreement. Table 2 1 
gives an overview of these GATT guidelines. 

4At the last round of multilateral trade negotiations, the Tokyo Round, certam codes of behavior were 
negotiated to reduce non-tanff trade barriers They cover subsldles and countervulmg duties, 
dumpmg, government procurement, techmcal bamers to trade (standards), unport bcensmg proce- 
dures, and customs valuation J3ach code estabhshes a basic framework and defines acceptable and 
unacceptable practices A Code Comnuttee essentially serves a like function to the GATT Council m 
dispute resolution regardmg cases mvokmg specific codes 
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Table 2.1: OAn Time Quidoiines for Disputa SottiomwW 
Timaiinos sot by Qenwal 

Dispute settlement stages Agraomont 
Consultattons Unspeclfled 

Conciliation Unspecified 

Panel formation 30 days 

Panel consideration and report 3-9 mo 

GATT Council/ Code Committee Unspecified 

;~dUnes sot by Subsidies 

30 days for export substdles 
60 days for other subsidies 

30 days 

30 days 

60 days (to present findings to 
Code Commlttee) 

Unspectfied 

Total Maximum Possible Time 
60 days 

30 days 

30 days 

9 months 

Unspecified 
conslderatlon’ 

Totaib 10 months 6 months 13 months 

BThese are suggested time frames and are not bindlng 

bThese totals do not tnclude time necessary to conclude Council or Committee deliberations 

OUSTR’s Recommendation The Trade Act of 1974, as amended, establishes deadlines within which 

to the President and the OUSTR must make its recommendations to the President regarding 

Presidential Action what actions, if any, he should take under section 301. OUSTR is required 
to make a recommendation to the President 

. within 7 months after an investigation has been initiated when the com- 
plaint involves an export subsidy governed by the Subsidies Code; 

. within 8 months after an investigation has been initiated if the com- 
plaint involves a non-export subsidies issue governed by the Subsidies 
Code (i.e., a production subsidy); 

. within 30 days after the dispute settlement procedure of a trade agree- 
ment (approved under 19 U.S.C. 92603) is completed (except the Subsi- 
dies Code); or 

. within 12 months of the start of any other investigation. 

Even if the GATT dispute settlement process has not been completed, 
OUSTR must still make a recommendation to the President within these 
stipulated time frames. The President is not precluded from acting prior 
to the end of the formal settlement process. However, the President has 
historically chosen to postpone alternative actions until the resolution of 
the GATT settlement process by directing OUSTR to simply continue to 
pursue dispute settlement and bilateral negotiations.6 

5The sole exception occuned mtheatruscaae(301-11)whenthePresIdentdeadedmJuly 1986that 
the depute settlement process had run its full course, choosmg retahmon as a necessary course of 
a&on, (although a&on was postponed until November 1986) (See app I > A draft agreement was 
subsquently reached m August 1986 

. 
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OUSTR must hold public hearings and request private sector views before 
recommending the imposition of trade restrictions or other retaliation to 
the President. The law then requires that the President respond to the 
recommendations withm 21 days and publish his decision (and the rea- 
sons for specific actions) in the Federal Regii. 

Reasons for Lengthy 
301 Process 

The 301 process is often lengthy, especially for cases involving GAIT dis- 
pute settlement. In these cases delays may result from the virtually 
unlimited time allowed for consultation and conciliation, along with the 
ability of any party to prolong the settlement process without penalty to 
the party causing a delay. 

The actual length of the 301 cases we analyzed varied dramatically, 
with GATT cases averagmg much longer than nonGA= cases. Overall, 
petitioner-initiated cases averaged 34 months in duration, with GATT 

cases averaging 45 months and non+Am cases 13 months.” The dispute 
settlement phase for GAG cases averaged 36 months. Sixteen of these 
GATT cases lasted over 3 years before the conclusion of the GATT process 
(a number are still pending), and two of them, involving wheat flour 
(OUSTR docket 301-6) and citrus (OUSTR docket 301-l l), are each approxi- 
mately a decade old and have yet to be fully resolved (although a provi- 
sional agreement was announced in the citrus case in August 1986). 
Table 2.2 outlines the length of the 301 process for the cases we 
reviewed. 

%ese averages ~IU ultunately be longer because they utclude cases that were pendmg as of June 1, 
1086, whch was our cutoff date 
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Table 2.2: Length of Petitioner-lmtiated 
Section 301 Cases. (as of June 1, 1966) Non-GATT 

Length of timeb GAlT cases cases 
10 vears + 1 0 

9-10 vears 1 0 

8-9 Years 1 0 

7-8 years 0 0 

6-7 years 0 0 

5-6 vears 0 0 

4-5 Years 6 0 
3-4 years 7 0 
2-3 years 0 0 

I-2 years 4 8 
less than 1 yeaf 3 4 
Total Cases 23 12 

%cludes all 35 petitloner-lnltlated cases we revlewed Jan 1980 through Dee 1985 

bPerlod from formal lnltlatlon of case (or date petltion was filed if tnltiation date IS unavailable) and 
endlng with the relevant Presrdentlal determination (I e , date of suspension, terminatron, etc ) 

%cludes SIX cases lnltlated and then wlthdrawn or terminated 

Domestically, statutorily defined deadlines are generally met, yet often 
without actual progress or resolution of the complaint. For instance, 
although the President consistently meets the legal criterion for action 
within 21 days of OUSTR recommendations, a “Presidential Determma- 
tion” in many cases is not dispositive (i.e. does not fully resolve the 
case), and often simply directs OUSTR to pursue dispute settlement or 
continue with bilateral discussions. 

Length of GATT Dispute 
Settlement Process 

The specific factors leading to protracted dispute settlement vary in 
each case. One of the most frequently cited problems is that virtually 
anything can serve as a reason to prolong resolution of a case, without 
penalty to the party causmg a delay. Indeed, it has been suggested that 
it is to the distinct advantage of the party accused of an unfair trade 
practice to delay the process as long as possible if the practice can con- 
tinue to be used advantageouslyP 

7For further dxxussion of the dispute settlement process and its problems, see Relnew of the Effec- 
tiveness of Trade Ihspute Settlement Under the GA’IT and Tokyo Round Agreements, USITC Pub No 
1793, Dee 1985, pp m-vu and 67-85 
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Consultation and Conciliation 
Phase 

The United States cannot force another sovereign nation to agree to spe- 
cific time frames for consultations.* Delays and postponements of 301 
cases have ensued for reasons such as conflicting national holiday 
schedules, time conflicts between negotiators, and sheer reluctance to 
proceed. For instance, in the citrus case (OUSTR docket 301-l l), which 
was initiated in November 1976, consultations were held for years 
before the European Community (EC) and the United States reached an 
agreement in August 1986. The U.S. government tried to address this 
issue within the GATT despite an apparent reluctance on the part of the 
EC to address the politically sensitive issue of citrus tariff preferences 
extended to certain Mediterranean trading partners. Even the U.S. iru- 
tial request for the formation of a panel (June 1982) was blocked due to 
EC opposition, leading to a disagreement in the GATT Council regarding 
the “propriety” of the U.S. request. 

The National Broiler Council case (OUSTR docket 301-23) is another case 
that had a lengthy consultation phase. The original U.S. petition against 
the EC, alleging GAlT-ilk@ export subsidies, was filed in September 
1981. However, the parties soon found that resolution of the complamt 
would be impossible without including Brazil in the deliberations, since 
the EC claimed its subsidies were necessary to compete with Brazilian 
subsidies. Two sets of bilateral negotiations ensued, yielding no prog- 
ress. The necessity for trilateral meetings was finally acknowledged by 
all parties, and these began in May 1984, nearly 3 years after the mltia- 
tion of the 301 petition. 

In a technically complex case mvolvmg a Standards Code issue, the Fer- 
tilizer Institute case (OUSTR docket 301-47), informal and formal consul- 
tations were held on the technical water solubility standard for triple 
super-phosphate from late 1984 through 1985 without completely 
resolving the original standards issue or reconciling the two differing 
sets of trade statistics presented by each party. The case is still pending. 

Panel Formation Phase Although both the General Agreement and the Subsidies Code allow 30 
days for panel formation, this phase averaged 5 months for the cases 
that had panels. Since each party involved in a given trade dispute must 
be satisfied with the formation of the panel (different candidates for the 

sAlthough the SubsIdles Code does prowde a 30day guldelme for export subsIdles and 60 days for 
other subsldws, the General Agreement does not specify any tune lout for tlus phase of the dispute 
settlement process (see table 2 1) 

. 
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panel are discussed and either accepted or rejected by each party), the 
process is delayed until a mutually satisfactory panel is established. 

For example, the GAIT Council agreed to establish a panel in the citrus 
case on November 2, 1982, but the panel did not form and hold its first 
meeting until nearly a year later (October 31,1983), due to disagree- 
ment over the panel’s composition. 

Panel Consideration of Cases In some instances, the technical complexity of a case leads to prolonged 
negotiations regarding the establishment of specific facts. GATT guide- 
lines specify that a panel should take anywhere from 60 days (for subsi- 
dies) to 9 months to complete its work and submit its report to the GATT 

Council or Code Committee. However, in the five cases for which formal 
panel reports were submitted, this phase of the process averaged 14 
months. 

For example, in the wheat flour case (OUSTR docket 301-6), technical dis- 
cussion regarding the EC’S subsidy mechanisms lasted nearly 12 months 
prior to the panel’s establishment. The panel itself, which met from Jan- 
uary 1982 through February 1983 (roughly 13 months), had difficulties 
determining factors such as the meaning of “more than equitable share” 
of the world market-in fact, no final determination was ever achieved 
on this issue, and the case has never been formally settled. 

In a different set of circumstances, the canned fruit case (OUSTR docket 
301-26) was delayed for months because a panel member had to be 
replaced in the middle of panel deliberations. This phase took a total of 
14 months even though, if the suggested Subsidies Code guidelines had 
been followed, it would have been completed within 60 days. 

CounciI/Committee’s Consideration Even after a panel is established and agrees on the recommendatrons to 
of Panel Report be presented in the formal panel report, delays can still occur during the 

full Council (or Code Committee) review of that report. In the National 
Pasta Association case (OUSTR docket 301-25), the panel report was 
finally concluded in May 1983, after almost a full year of deliberations. 
The Subsidies Code Committee considered the report throughout the 
remainder of 1983 but, to date, has deferred a decision on adopting the 
report, which was opposed by the EC. 

In the canned fruit case, the panel report was initially completed in 
November 1983. However, when one of the parties requested that the 
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panel reconsider the case, the panel assented, leading to a revised panel 
report u-t April 1984 (which reversed a portion of the initial report’s 
findings). The final report was actually completed in July 1984 and 
finally adopted in December 1985, over ‘2 years after the initial panel 
report had been issued. 

Improvements to 
Dispute Settlement 
Sought 

Trade experts believe that a more effective dispute settlement mecha- 
rusm is needed to strengthen the multilateral trading system and resolve 
disputes more expeditiously. Participants in the 301 process-peti- 
tioners as well as business and government officials-stressed that the 
dispute settlement mechanism must be improved. 

Internationally, the Contracting Parties (to the GATT) admit concern over 
the lengthiness of the dispute settlement process, as acknowledged in 
the following statement. 

“A number of procedural problems related to the panel process have been encoun- 
tered Such problems mclude the formatron of panels in a timely manner, and the 
timely completion of panel work Although the ‘Understanding’ provides guldelmes 
for these procedures (thirty days for the formation of a panel and three to rune 
months to complete the panel’s work), expenence has shown these time targets are 
seldom met ‘VI 

The administration has voiced support for strengthening the dispute set- 
tlement process as shown in a statement prepared for the Quadrilateral 
Trade Ministers Meeting held January 16-18, 1986. 

“The most obvious problem [with dispute settlement procedures] is that some drs- 
putes have not been resolved, partly because of Inadequate panel reports in a few 
cases, but more often because one or more parties have been unwilling to allow a 
resolution In addition, the process takes too much time The failure to resolve dls- 
putes expeditiously (or in some cases to act at all) leads to frustration, and drmm- 
rshes respect not only for dispute settlement but for rights and obligations under the 
GATT 

“Improvement of the GATT dispute mechanism, therefore, deserves high 
priority ” 

Further, the U.S. Trade Representative commented in congressional tes- 
timony in April 1986 that “ . ..We cannot allow multilateral dispute settle- 
ment to drag on as it has too often in the past.” 

‘aute Settlement Procedures Ation Taken on 30 November 1984 at the Forbeth Section of the 
Contractmg Parties 
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Petitloners generally agree that a reasonable linut on the maxunum 
length of the dispute settlement process could make it more efficient, 
while providing them with a known time limit for this GATT process (see 
ch. 3 for petitioners’ views). 

Conclusions The 301 process is often lengthy, resulting in cases that average 34 
months and some that have taken about a decade to complete. Whether 
or not a specific case must be directed to GATT dispute settlement deter- 
mines, to a large extent, how long resolution will take. Although some 
recommended tune frames exist, these are not often met. The GAG set- 
tlement process can be prolonged, and indeed delayed, by any disputing 
party for virtually any reason. 

General agreement exists that the dispute settlement process is too 
lengthy and needs improvement. GATT officials acknowledge the short- 
comings of the process, stating that unacceptable delays too often occur. 
Administration officials, too, are concerned about the inability to control 
the amount of tune spent m multilateral negotiations and view improve- 
ment of the GATT dispute settlement process as an important goal. Also, 
the 301 petitioners themselves have expressed disappointment in the 
process. 

The administration has set improvement in the dispute settlement pro- 
cess as a primary objective for the forthcoming round of multilateral 
trade negotiations. We agree that only in this forum can the dispute set- 
tlement process be improved. However, because the anticipated negotia- 
tions will be protracted, we believe a uniform mechanism should be 
established now to limit the length of U.S. participation in dispute settle- 
ment for section 301 cases. A limit on U.S. participation could alter the 
climate of pervasive, unlimited delays, which often impede the resolu- 
tion of legitunate U S. trade complaints. In order not to undermme the 
GATT process, any such limits should not be shorter than the GATT 

guidelmes 

Recommendation We recommend that Congress amend section 301 of the Trade Act of 
1974 to require that OUSTR set a date for each section 301 case involving 
the GATT, at which time the United States would be expected to with- 
draw from the GATT dispute settlement process if it is not completed The 
statute should give OUSTR some flexibility in setting the required hmit on 
participation based on the complexity and sensitivity of each case. 
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GAO is prepared to work with the appropriate committees of the Con- 
gress to devise legislative language for this recommendation. 

Agency Comments and OUSTR raised concerns about our recommendation because it believes it 

Our Evaluation 
might be unwise to preclude continuation of GATT dispute settlement 
proceedings. OUSTR noted that it instead favors establishing a 24-month 
deadline for OUSTR’S recommendation to President in such GAIT cases; 
this would allow mternational dispute settlement proceedings to con- 
tinue even if the President were to take some action, which could later 
be modified in light of the outcome of such proceedings. 

We do not believe that the admimstration’s proposal would necessarily 
add a more definitive time limit to the process. Although certain dead- 
lines currently exist for OUSTR’S recommendations to the President (as 
discussed on pp. 17 and IS), OUSTR’S recommendation in subsidies cases 
is often to continue the GATT dispute settlement process. Historically, 
these recommendations have been followed by Presidential Determma- 
tions which continue U.S. participation in the GAIT process, and cases 
have gone on for years without resolution. We therefore believe that it 
would be prudent to establish a deadline on US. participation in the 
GAIT dispute settlement process. 

OUSTR also questioned our analysis of section 301 cases, stating that 
some of the case information we used and our categorization of certain 
cases (as shown in app. I) was incorrect. Although we had originally 
categorized any case that was not formally terminated as “pending,” a 
OUSTR official subsequently told us that no standardized categorization 
system exists for certain of these section 301 cases. This uncertainty 
regarding categorization of cases does not affect any of our statistical 
analysis, however, since we consistently used the most conservative cut- 
off point for each case (i.e. we used the relevant “Presidential Deternu- 
nation” in specific cases and not the date of actual case “resolution”). 
We have revised our report to reflect OUSTR’S comments on case status 
and the most current data available as published m OUSTR’S semiannual 
report to Congress. We also made changes m the report to address USTR 
suggested technical corrections. 
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Petitioners’ Experiences With Section 301 

Based on the results of our questionnaire, we found that a slight 
majority of petitioners (51%) was dissatisfied with the overall handlmg 
of their section 301 complaints. Dissatisfaction was particularly signifi- 
cant among petitioners whose complaints were referred to the GAIT; 

nearly two-thirds of these petitioners expressed dissatisfaction, while 
only one-third of petitioners with nonGAn cases expressed dissatisfac- 
tion (see fig. 3.1). 

During our interviews with the 301 petitioners, we found a general 
sense of discouragement with the evidence requirements of the domestic 
process and the disproportionate amount of effort needed to develop the 
petition compared with the remedy obtained. Petitioners were also dis- 
couraged by the uncertainty introduced into the process by the political 
nature of international negotiations and the lengthy GATT dispute settle- 
ment phase of the multilateral process. Some petitioners criticized the 
lack of “political will” prior to September 1985 to resolve difficult trade 
issues, and others identified the lack of follow-up on negotiated agree- 
ments as an important problem to address. Overall, there was a general 
sense of dismay with the length of the process and a general advocacy 
of more rigid domestic and international time frames (see app. II for 
entire questionnaire). 
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Figure 3.1: Petitioners’ Satirfaction 
With Handling of 301 Cases All PetItIonersa 

Satisfied to Very Satlsfled 

- Dissattsfled to Very Dlssatlsfied 

- Marginally Satisfied 

GATT Cases Non-GATT Cases. 

Dlssahf led 
Satisfied to 
Very Satisfied 
Marginally 
Satlsfled 

aincludes all petItloners of cases mttlated between Jan 1980 and Dee 1985 

Petitioners Have Major Eighteen petitioners stated that OUSTR had been initially satisfied with 

Responsibility for 
Developing Evidence 

the evidence supporting their cases. Petitioners in 8 of the 23 GATT cases 

and 3 of the 12 non-cxrr cases reported that OUSTR had not been satis- 
fied initially with the evidence they presented in support of their com- 
plaints. (The remaining petitioners were uncertain whether OUSTR had 
been satisfied.) Of the 11 petitioners who reported that OUSTR was ini- 
tially not satisfied with the evidence, 6 said that OUSTR indicated it was 
the petitioner’s responsibility to develop new evidence to strengthen the 
trade complaints. (Four petitioners said the petitioner took primary 
responsibility and one said the petitioner and OUSTR equally shared the 
responsibility.) 
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Some petitioners were critical of the fact that OUSTR’S mvestlgation often 
does not include independent development of evidence. Some were also 
disappomted with the amount of information OUSTR had been able to 
obtain mdependently regarding the foreign practice and the time 
required to document this information. Some interviewees felt that 
OUSTR should require a lower threshold of evidence to initiate a case, 
reasomng that the investigation process 1s meaningless if all the evl- 
dence must be developed before the investigation is even mitiated. Sev- 
eral complained that they continuously had to “jump through hoops” as 
the mvestigation progressed, in terms of answering ongoing requests for 
more data to support the already-initiated complaints. On the other 
hand, any facts or data presented by the foreign negotiators seemed to 
be readily accepted, according to some petitioners. OUSTR disputed this 
contention and told us that successful negotiations, especially for GATT 
cases, depend upon strong evidence and stressed that its evidence 
requirements are reasonable.’ 

A petitioner must demonstrate that the unfair foreign trade practice 
cited in the complaint 

“ (1) is inconsistent with the provisions of, or otherwise denies benefits to the 
United States under, any trade agreement, or 

(11) is uIyustlhable, unreasonable, or dlscrimmatory and burdens or restricts United 
States commerce “2 

Some petitioners maintained that, where condition (i) is met, no further 
evidence supporting a claun of “injury” or “burden” is necessary. They 
objected to OUSTR’S reqmrement that they supply such evidence in order 
for the case to be initiated and sard they believed that ousm should mi- 
trate all cases alleging a “per se” violation of a trade agreement. 

The requirement m condition (ii) 1s less exacting than the legal reqmre- 
ment to prove material injury used in other trade provisions (e.g., coun- 
tervailing duty and antidumping laws). Nonetheless, several petltloners 
complamed that the OUSTR’S evidence requirements were substantially 
sunilar to those requn-ed for proof of material injury and therefore were 
too stringent. Some suggested that a less stringent evidence standard to 
initiate a petition would make the mvestigatlon phase of the domestic 
process more meaningful 

‘Requirements for adetlonal ewdence can also be precipitated by the request of the foreign govem- 
ment (not OUSTR) for addltlonal proof/mformatlon regardmg the U S 301 complamt 

‘19USC 2411 (a)(l)(B) 
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Petitioners Say Process Petitioners think that the process takes far too much tune to resolve 

Is Too Lengthy 
their complaints. A number of petitioners told us that during the time 
their 301 cases were being negotiated, whole marketing patterns had 
shifted, changing the entire trading environment from that surrounding 
the original complaints. Some international markets were considered 
permanently lost. Petitioners reported that they recognized the con- 
straints imposed by the multilateral negotiating process, specifically by 
the GAIT dispute settlement process. Petitioners said they were well 
aware that resolution of a 301 case is often more political than legal u-t 
nature and that this contributes to the lengthiness of cases. Neverthe- 
less, they asserted that the process was too slow. In fact, several peti- 
tioners said they would avoid filing a 301 petition if it was potentially a 
GATT Case. 

Of the 32 petitioners responding to our question on the length of the 
process, 20 (about 63%) reported dissatisfaction with the tune it took to 
resolve their trade complaints (9 were dissatisfied while 11 were very 
dissatisfied). (See fig. 3.2.) 

Figure 3.2: Petitionon’ Satiabction 
With Length of Procora All PetWonersa 

(ix- Dlssatlsfled to Very Dlssatlsfted 

I \ 31% = - Satlsfled to Very Satlsfled 

w - 6% 
Marginally Satisfted 

aWvzludes all respondmg petitloners of cases mitiated between Jan 1980 and Dee 1985 
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Petitioners Believe 
That “Political Will” 
Has Been Lacking 

Petitioners told us that for the 301 process to work, the United States 
must have “the political will” to push for a U.S. industry’s trade rights 
and be willing to “fight fire with fire” and that too often this will has 
been lacking. A number of petitioners felt that more could have been 
done to support their cases. Some complained that OUSTR acts “more like 
an arbiter than an advocate” of U.S. industry, whereas they believed 
that other nations stood behind their industries. 

Political and foreign pohcy considerations limit the ability of OUSTR to 
succeed in resolving 301 petitions and contribute to the frustration peti- 
tioners experienced in the 301 process. For example, negotiations in the 
Argentine au- couriers case (OWTR docket 30144) and the Argentine 
leather hides case (OUSTR docket 301-24) were made more difficult due 
to the change of government there. Political difficulties have also arisen 
in those cases that challenge the practices formalized m the EC under the 
Common Agricultural Policy. The wheat case (OUSTR docket 301-6) has 
remained unresolved for more than 10 years due, in part, to the fact 
that it challenged the EC practice of subsidizing agricultural products, a 
politically sensitive issue in the EC. 

Some petitioners were concerned that OUSTR may be too hesitant to 
pursue a specific 301 case (especially if it may have to go to the GAIT) 

unless it is certain about the potential for success and the definite avoid- 
ance of embarrassment (especially in precedent-setting cases). Peti- 
tioners told us that often the only way to move through the stalled 
process is to gain adequate political support. 

The admimstratlon, however, has stated that it has changed the 
emphasis of its trade policy to increasingly take aggressive action. The 
President instructed OUSTR to accelerate negotiations in the leather and 
leather footwear and canned fruit cases. OUSTR settled these cases m late 
1986. In addition, for the first tune in the history of section 301, the 
administration self-initiated four 301 cases during late summer and fall 
1986 and retaliated in two other cases (see ch. 4 for discussion). 

Petitioners Voice 
Concern Over Long- 
Range Impact of 
Agreements 

In some cases, trading partners have not fully complied with agreements 
resulting from 301 negotiations. For example, after a 301 filing (OUSTR 

docket 301-20) m 1979, the Korean government formally agreed to issue 
a full marme insurance license to the U.S. petitioner by May 1981, to 
abolish the monopoly on non-compulsory fire insurance by May 1984, 
and to establish an equitable sharing arrangement to be implemented 

. 
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during 1981.3 The U.S. petitioner withdrew the 301 petition in December 
1980 in recognition of the Korean government’s commitment 

The Korean government granted the full marine insurance license in 
1981, but it did not enforce Korean compliance with the other two parts 
of the agreement. OUSTR self-initiated a renewal of the 301 complaint (as 
OUSTR docket 301-51) in September 1985, Just as the U.S. industry was 
preparing its own 301 filing. The petitioner observed that, prior to the 
settlement announcement in July 1986, OUSTR had been actively pur- 
suing this case because it recognized the need to assert the legitunacy of 
section 301 by ensuring that agreements reached are in fact 
implemented. 

In February 1979 and again in 1984, the United States and Japan 
reached an accord liberalizmg restrictions on U.S. leather imported mto 
Japan. Japan breached the 1984 agreement, but it was not until political 
pressure mounted in Congress that the United States acted by threat- 
ening to retaliate by December 1, 1985 (a date later extended to mid- 
December), spurring a settlement in mid-December 1985. (See ch 4 for 
discussion of the agreement.) 

Although OUSTR has monitored some agreements in the past (when 
directed by the President or requested by a petitioner), it currently has 
no systematic mechamsm for evaluating the results of negotiated agree- 
ments. OUSTR tends to rely on the petitioners to inform it of any prob- 
lems with the implementation of the understanding 

Some petitioners believe that more should be done to momtor agree- 
ments. For example, the industry association and some members of Con- 
gress have voiced concerns regarding implementation of the 
semiconductor settlement negotiated in July 1986 with Japan. This 5- 
year agreement provided that Japan would increase market access to 
U.S. manufacturers by “encouraging” Japanese producers and users to 
buy more U.S. semiconductors; establish an organization to help U S. 
producers increase sales; take measures to prevent dumpmg m the 
United States and third countries of Japanese semiconductors below 
company-specific fair value; and momtor, along with the United States, 
the costs and prices of Japanese semiconductor exports to the United 
States and third countries. Industry representatives complain that 

3Tlus arrangement prowded for an eqmtable titnbutlon of the aggregate volume of mwrance bus- 
ness ceded to the Korean Remsurance Cwporatmn by all msurers m the Korean market For a more 
complete dwusslon of Korean msurance practxes, see F%her and Stemhardt. pp 590-9 1 
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Japan is already in noncompliance. In a letter to the Department of 
Commerce, an industry spokesman stated that, as of late October 1986, 
the Japanese semiconductor companies have ignored the antidumping 
elements of the agreement in third country markets and in Japan. (OUSTR 
disagreed with the petitioners’ monitoring concerns, stating that it regu- 
larly and carefully monitored the agreement.) 

Petitioners and OUSTR The U.S. government regards a successful case as one m which it has 

Use Different Measures 
secured an agreement with the foreign country either to eliminate the 
alleged unfair practice or to liberalize access by U.S. firms to markets in 

of Success the foreign country. Often negotiating on a broad range of issues, the 
United States may not fully achieve its objective of elimmatmg the spe- 
cific practice cited in the 301 complaint, but it nevertheless regards as 
successful those agreements that improve overall trade relations. 

Although petitioners we interviewed share with the U.S. government the 
objective of eliminating unfair trade practices, they also seek to elimi- 
nate the injuries documented in their complaints. They view the removal 
of unfair practices as a means to an end, not the end itself. We therefore 
sought the petitioners’ views regarding the changes in the alleged unfau 
foreign practices and injuries claimed in their petitions. 

In our interviews, 18 petitioners reported that the section 301 process 
had no net effect on the unfair foreign trade practices and twelve peti- 
tioners stated that section 301 had remedied the practice partially. Five 
petitioners said that the section 301 process had remedied the unfair 
foreign trade practices, but two of these stated that the foreign coun- 
tries had replaced the practices with other restrictive practices. 

With respect to the removal of trade injury, about one-third reported 
that the trade injuries cited in their complaints had been remedied either 
completely or partially by the disposition of the cases, but two-thirds 
(23 petitioners) felt that there had been no net effect on the iryuries 
cited. One petitioner believed the injury had become more severe. All 
three petitioners who reported the complete removal of the trade prac- 
tice also reported the complete removal of injury. 

Of the 12 petitioners who reported that the unfair practices had been 
partially remedied, 6 indicated that the iniuries had remained 
unchanged or became more severe (see fig. 3.3). Several of these peti- 
tioners said the injuries had remained unchanged because the foreign 
countries involved in the dispute had elimmated the specific practices 
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but added other trade restrictions. In another case, the petitioner 
asserted that the foreign country had implemented only part of an 
agreement. 

~etitionetn’ View@ on Effect 
01 on Unfair Trade 
Id lnjurlor All PetItloners 

Effect of Set 301 on Untalr Trade Practice 

Remedied but Another 
Practice Took Its Place 

Remedied Completely 

No Net Effect 

- Remedied Partially 

PetItloners Reporting That Trade Practice Was Partially Remedied 

Effect uf Set 301 un Trade Inlury 

No Net Effect or 
Made More Severe 

Remedied Partially 

OUSTR and some petitioners had different perspectives about the success 
of the 301 process. OUSTR, for example, characterized the outcome of the 
Japanese leather case as positive since it produced some trade liberaliza- 
tion for US. exporters, even though, as noted by OU~TFI in its comments, 
it was not the “preferred” outcome of eliminating the specific unfair 

f negotiated 

of section 
e unfair trade 
Klth the spe- 
lot include 
01 petitlon, 
itioners con- 
Id the trade 
the success 
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trade practice. However, the leather and footwear industries were disap- 
pointed with the ultimate disposition of their petitions. From the U.S. 
government’s point of view, the case’s disposition included liberalization 
of Japanese markets for many U.S. products as well as retaliation in the 
form of increased US. tariffs on two categories of Japanese leather 
products in response to the restrictive Japanese import quotas on 
leather and leather footwear products. The leather industry, however, 
notes that the amount of the retaliation against Japanese leather 
included only $14 million for the U.S. leather industry, or roughly 2 per- 
cent of the documented domestic injury of approximately $600 million. 
The footwear industry was similarly disappointed with the settlement, 
which did not include Japanese import liberalization on U.S. leather 
footwear. 

A few 301 petitioners viewed the 301 process as useful even though 
OUSTR took no direct action to remedy the trade complaints cited in their 
petitions. For example, two industry petitioners had sought to develop 
political support for their trade problems and noted their success in 
using section 301 as a “prehminary to a different kind of case.” One 
petitioner believes that the political support created during the 301 pro- 
cess led to the subsequent decision by the President to initiate a remedy 
under section 201 .4 These petitioners’ cases were subsequently handled 
together under section 201, and both petitioners believe that, while the 
section 301 process did not directly provide a solution to their particular 
trade concerns, it served as a necessary prelude to achieving success 
under section 201. 

Another 301 petitioner was successful in getting a foreign government’s 
attention and opening bilateral trade discussions. Although the Presi- 
dent decided to terminate the investigation, the petitioner was not 
entirely dissatisfied because the 301 process had enabled a meaningful 
dialogue to take place on the trade issue. 

Conclusions Petitioners were generally dissatisfied with the extent of evidence 
required by OUSTR, the uncertainty due to the political aspects of section 
301, the time required to resolve section 301 cases, and a lack of U.S. 
‘political will” prior to late 1986. In addition, some petitioners noted tht 

aon 201(19 USC 2261) prowdes a remedy to US busmesses senously uuured by mcreased 
imports of spec& products from forem countnes It IS generally not appbcable to trade wsues sub- 
Ject to a se&on 301 remedy, and thus the situation described above 19 fauly umque 
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importance of follow up by OUSTR on the implementation of negotiated 
settlements. 

Petitioners and the U.S. government evaluated the success of section 
301 differently. The U.S. government seeks to eliminate the unfair trade 
practice but also works to improve overall trade relations with the spe- 
cific foreign country. Thus, even when an agreement does not mclude 
the elimination of the specific unfair practice cited in the 301 petition, 
the government may regard the resolution as a success. Petitioners con- 
sider the elimination of the specific unfair trade practice and the trade 
lryury cited II-I the complaints as crucial elements in judging the success 
of a 301 case. 
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Further, a variety of other 301-related actions have produced successful 
results and illustrate the value of such actions as leverage m interna- 
tional negotiations to secure more open foreign markets. 

. In September 1985, the Motion Picture Exporters Association filed a 301 
petition allegmg that Korea unfairly restricted foreign motion picture 
distribution. Shortly thereafter, Korea responded by easing the restric- 
tions and the Association withdrew its petition. 

l After the United States indicated its intent to retaliate, the EC agreed to 
eliminate production subsidies on canned peaches and to reduce .suniIar 
subsidies on canned pears (OUSTR docket 30126). 

l Taiwan changed its rice export subsidy practices in response to a 301 
petition (OUSTR docket 301-43). The Taiwanese were concerned about the 
possibihty that the United States might withdraw special lower tariffs 
available to Taiwanese goods under the Generalized System of 
Preferences. 

l OUSTR believes that m the Japanese leather and footwear cases (OUSTR 
docket 301-13 and 301-36), the announcement by the President of 
impending retaliation was mfluential m bringing about Japan’s agree- 
ment to reduce tariffs on 137 U.S. products, to bind permanently previ- 
ously reduced tariffs on another 242 U.S. products that were under 
temporary reductions, and to accept increases m U.S. tariffs on two cat- 
egories of Japanese leather and footwear products. 

Retaliation as a Means The United States has retaliated seven tunes since the passage of section 

of Removing Trade 
Barriers 

301 in 1974. Two of these involved cases occurring in 1986 and are not 
included in our analysis due to the time frame of our study. EC enlarge- 
ment to include Spam and Portugal (301-54) and Canadian lumber (301- 
58). The remammg five cases are Canadian border broadcasting, Argen- 
tine hides, EC citrus, Japanese leather, and Japanese leather footwear. In 
the Canadian border broadcasting and the Argentine hides cases, U S 
retaliation mvolved closmg U.S. markets to these foreign firms. In the 
citrus, leather, and leather footwear cases, although U.S. retaliatory 
actions led to some opening of foreign markets to U.S. producers, the 
unfair foreign trading practices were not fully elimmated-the resulting 
market liberahzation actually benefited U.S. businesses other than the 
original petitioners, who claim they received very little benefit from 
these actions. 

In the citrus case, the first mstance of retaliation, the EC had twice 
blocked GATT consideration of a panel report sustammg U.S. allegations 
of unfair preferentiaLtariffs on citrus extended by the EC to certam 
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Mediterranean countries to the detriment of U.S. citrus exports (OUSTR 
docket 301-l 1) The Umted States, which had mitiated the investigation 
in 1976, retaliated m November 1985 by imposing additional duties on 
EC pasta products. The EC responded by increasing tariffs on U.S. lemons 
and walnuts In both cases of retaliation, the effects were moderated 
somewhat by the stockpiling of pasta and walnuts just prior to retalia- 
tion. The United States and the EC announced in August 1986 a provi- 
sional agreement SUbJeCt to approval by their respective governments, 
under which the EC and the Umted States agreed to roll back tariffs on 
lemons, walnuts, and pasta to pre-November 1985 levels. In settlement 
of the citrus dispute, the EC agreed to tariff concessions on various 
citrus products (oranges, lemons, grapefruit, etc.). The EC also agreed to 
lower its tariff on almonds in return for a larger cheese quota and 
reduced US. tariffs on anchovies, satsuma oranges, capers, cider, 
paprika, olive oil, and certain green olives. Roth countries agreed to 
settle the pasta dispute through prompt and good faith negotiations. 
Retaliation II-I this case did not result m the removal of the unfair trade 
practice cited in the original complaint; in fact, the United States exphc- 
itly acknowledged the right of the EC to offer the preferential tariffs to 
designated Mediterranean countries and agreed not to challenge future 
EC preferential tariffs. The citrus industry told us it regards this agree- 
ment as “a step backwards” and had hoped for a better outcome. 

The second and third retahations were against Japan for its quotas on 
leather and leather footwear (OUSTR docket 301-13 and 301-36). The 
President announced a deadline of December 1,1985, for settlement of 
these cases, with formal consideration of retaliation to follow after that 
date. After an extension of the deadline to mid-December, Japan agreed 
to a trade package of compensation and retaliation worth a total of $260 
million. It agreed to compensate the United States m the amount of $236 
million for the unfair trade practices by permanently reducing tariffs on 
379 products (none of which are leather or leather footwear) and to 
accept the U.S. retaliation of $24 million against certain Japanese 
leather and leather footwear products. 

While the use of retaliation has not been successful in removing the spe- 
cific trade barriers cited in the relevant 301 complaints, trade experts 
believe its use may alter the views of U.S. trading partners by making 
the potential for future 301 actions more credible. A citrus industry rep- 
resentative told us that, despite not benefiting directly from the citrus 
retaliation against the EC, it is making slow, steady progress with Japan 
on its citrus quotas, which restrict imports. The spokesman attributes 
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this progress partly to the U.S. use of retaliation against the EC in that 
citrus case. 

Conclusions The United States moved aggressively on section 301 trade issues m late 
1985 by self-initiating four cases, placing deadlines on those cases as 
well as on two pending cases, and retaliating in three cases. The U S. 
government also put its trading partners on notice that the United 
States places a high priority on trade issues by using its mtention to self- 
mitiate and to retaliate as leverage in negotiations. Notwithstanding the 
recent progress, the long-lasting success and trade impact of the recent 
settlements remain uncertain. 

Agency Comments and OUSTFZ noted that our report does not reflect self-initiated activity under 

Our Evaluation 
Section 301 undertaken in 1986. The agency points out that these recent 
self-initiations “demonstrate the Administration’s continumg commit- 
ment to a vigorous and effective use of Section 301.” As noted m 
chapter 1, we reviewed cases which were either filed or initiated 
between January 1,1980, and December 31,1985. Although we have 
updated the cases included m our study to reflect recent developments, 
the 1986 self-initiations cited by the agency were outside the scope of 
our review. In any case, we have recognized that the admirustration has 
taken steps to emphasrze the use of section 301 m dealing with unfair 
trade practices. 
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Case Docket # 

L 
GATT/Non-GATT)b 
ountry and Product/ 

Service Involved 
Filed by Petitioners 
301-3 (GATT) EC 
Supplementary Levies 
on Egg imports 

301-5 (GATT) EC 
;;;lz~;$es of Malt 

Date 
Petition 
Initiated Dispute Settlement PhrseC 

8/7/75* Terminated pnor to formal consultattons 
increased import charges Investigation 
terminated 7/21/80 

11/13/75* Terminated prior to formal consultations 

Disposition/Present Status 

Informal consultations held, supplementary 
levies replaced by increased import charges 
Investigation terminated 7/21/80 

In 1976, EC agreed to reduce subsidy OUSTR 
termtnated lnvestlgatlon 6/19/80 

301-6 (GATT) EC Export 
Subsidies on Wheat 
Flour 

301-7 (GATT) EC 
Variable Levy on Sugar 
Added to Canned Fruits 
and Juices 

301-I 1 (GATT) EC 
Citrus Tariff 
Preferences for Certain 
Mediterranean 
Countries 

12/8/75 Presidential directive to OUSTR 8/l/80 to begin Pending 
dispute settlement SubsIdles Code process 
Initiated g/29/81 Panel established l/22/82 
Panel report issued 2/24/83 Code Committee 
considered the report on 4/22/83,5/19/83, 
6/10/83, and 1 l/17/83 

3/30/766 Terminated prior to formal consultations FolIowIng consultations dunn MTN, parties 
reached agreement on 7/l l/ 7 9, which changed 
the vanable levy to a flxed 2% levy on sugar 
added OUSTR terminated Investigation 
6/l 8180 

1 l/30/76 GATT Counctl established a panel 11 2/82 
iLl Panel met lO/31/83, 1 l/29/83,2/13/ 

President determined that EC practices deny 
, and GAll benefits and, effective 7/6/85, imposed 

3/12/84 Full panel report submrtted 12/14/84 40% ad valorem duty on pasta products not 
GATT Council considered panel flndtn 

8 
s and 

recommendations on 3112185 and 413 
containing egg and 25% ad valorem duty on 

85, but 
EC blocked any action On 4/30/85, U 4 

those containtng egg EC reacted by raising 
duties on lemons and walnuts imported from 

considered dispute settlement concluded U S , effective 718185 On 7/19/85, OUSTR 
announced that In return for U S suspension of 
increased duties on imported pasta, EC would 
drop proposed duty Increases, reduce EC pasta 
export subsidies by 45%, and take steps to 
increase access to EC market for U S citrus 
exports by IO/31 f85 EC did not Increase U S 
access to its citrus market, however, so 
Prestdent reimposed the higher duties on EC 
pasta on 1 l/1/85 EC counter-retaliated and 
Imposed hi her duties on U S lemons and 
walnuts U 8 held consultations with EC on 
1 l/18-19/85, l/27-28 85, and 2/19-21 j86 EC 
and U S agreed 818 6 to roll back tariffs on 
lemons, walnuts, and pasta to pre-November 
levels In settlement of the citrus dispute, EC 
made concessions on various citrus products 
EC also agreed to lower Its tanff on almonds In 
return for a larger cheese quota and reduced 
U S tariffs on anchovies,satsuma oranges, 
capers, cider, paprika, olive 011 and certain 

9 
reen olives U S agreed not to challenge 

uture EC preferential tariffs between the EC 
and Mediterranean countnes Both agreed to 
settle pasta dispute by 7187 
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Case Docket # 
(GAIT/Non-GATT)b 
Country and Product/ 
Service Involved 

Date 
Petition 
Initiated Dispute Settlement Phasec Disposition/Present Status 

Filed by Petitioners 
;;;;;;r(GATf) Japan 

- 
0/23/77 Dispute settlement panel authorized 4120103 In 

2184. panel found that Japan’s leather auotas 
violaied GATT art XI, thus lmpalnng or tiulllfylng 
U S GATT benefits GATT Council adopted 
panel report on 5/ 16/04 

U S rejected Japan’s mid-1985 proposal to 
replace quota by high tanff as inadequate On 
g/7/85, President directed OUSTR to 
recommend retaliation unless it resolved leather 
and leather footwear restnctlons satlsfactonly 
by 12/l 105 Japan agreed 12/85 to provide 
about $236 million In compensation through 
reduced (or bound) Japanese tariffs U S raised 
tariffs on about $24 million In imports into U S 
of leather and leather goods from Japan 
effective 3/31/06 

301-l 4 (Non-GATT) 
USSR Marine Insurance 

1 1/10/77d (e) In 6/78, President determined that Soviet 
practice was unreasonable On 7/l 2/79, 
OUSTR suspended investigation pending 
review dunn 1980 of operation of U S -Soviet 
agreement 8 uspension extended IndefInItely 
due to 1980 Soviet invasion of Afqhanlstan 

301-15 (Non-GATT) 
Canada Border 
Broadcasting 

301-16 (GATT) EC 
Wheat Export Subsidies 

301-17 (GATT) Japan 
Cigars & 301-19 (GATT) 
Japan Pipe Tobacco 

301-18 (Non-GATT) 
Argentina Marine 
Insurance 

301-20 (Non-GATT) 
Korea Insurance 

8/29/70d (e) U S held public hearings in 1 l/78 and 7/80 
President determined on 8/l/80 that most 
appropriate response was legislation to mirror In 
U S law the Canadian practice Proposal sent 
to Congress on g/9/80 and agaln in 1 l/81 
Legislation enacted 1 O/30/84 

11 /2/7aa (e) U S held public heanng in 2/79 and consulted 
with EC In 7/79 Both partles agreed to monitor 
developments In the wheat trade, exchange 
information, and consult further to address any 
problems that might anse OUSTR terminated 
investigation on a/i 180 

3/14/7gd Consolidated cases 301-17 and 301-19 tn 1 l/79 
1 O/22/79 During 3/80 panel deliberations under GATT 

OUSTR terminated lnvestlgatlon on l/6/81 

Art XXIII 2 Japan repealed internal tax on 
imported cigars and applied import duty of 60% 
ad valorem Before panel action was completed, 
U S and Japan agreed on liberalized market 
restrictions and reduced import duty GATT 
proceedings termmated 4/81 

7/2/79 (e) Hearing held a/29/79 Upon Argentina’s 
commitment to participate In multllateral 
negotiations, a goal of which was to eliminate 
restnctive practices In Insurance sector, OUSTR 
suspended investigation on 7/5/00 

12/19/79 (e) On 1 l/26/80, OUSTR invited comments on, 
inter alla, proposals for retaliation Beginning 
6/80, OUSTR held consultations, resulting In 
Korea’s commitment to promote more open 
competition in insurance market Upon 
withdrawal of petition on 12/l 9/80, OUSTR 
terminated investigation 12/29/80 See OUSTR 
Docket 301-51 
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caees @elected CaseI3) 

Case Docket # 
(GATT/Non-GAllJb 
Country and Product/ 
Service Involved 

Date 
Petition 
Initiated Dispute Settlement Phasec Disposition/Present Status 

Filed by Petitioners - .- 
301-21 (Non-GATT) 
;;;tz;and Eyeglass 

1 2/6/7g6 (e) Petitioner withdrew petition on 1 l/10/80 
OUSTR terminated Investrgation 12/l l/80 

301-22 (GATT) EC 10/5/81 U S consulted with EC 2/16/82 Conciliation 
Sugar Export SubsIdles phase completed 4/30/82 

On 6/28/82, President directed OUSTR to 
continue internabonal efforts to eliminate or 
reduce EC subsidies 

301-23 (GATT) EC and 
Brazil Poultry Export 
SubsIdles 

10/28/81 U S consulted with EC and Brazil between Pending 
2/l 6182 and 6/23/83 Since these consultations 
did not resolve problem, U S requested 
conciliation Subsidles Code Committee held 
first conciliatton meeting on 1 l/18/83 
Conciliation continued on 4/4/84, 5/4/84, 
6/20/84. and 1 O/l 6184 

301-24 (Non-GAlT) 
Argentina Hides 

1 i/24/81 (k) 

301-25 (GATT1 EC 11/30/a 1 Beainnlna 12/2/81, U S consulted with EC 

terminated investigatioti dn 1 l/16/82 

U S consulted with Argentina on 2123182 and 
4115182 OUSTR held public heannq on 10/6/82 
on proposed recommindatlon to Piizsldeni 
concerning termination of 1979 U S -Argentina 
hides A reement U S terminated It effectrve 
10/29/8 9 , and President Increased U S tanff on 
leather imports effective 10/30/82 Petitioner 
withdrew petition on 11/g/82 OUSTR 

Pending After U S retallahon against EC pasta 
and EC counter-retaliation against lemons and 
walnuts, U S and EC agreed 8186 to settle 
citrus dispute, Including an agreement to settle 
pasta by 7187 See Docket No 301-l 1 

Pasta export ,$ubsidies ’ ’ sev’eral h&es’ dn 3/l/82, U S referred matter 
to Subsidies Code Committee for conclllatron 
Committee authorized panel, which began work 
on 7112182 On 7121182 President directed 
OUSTR to expedite dispute settlement Panel 
met 1018182 and issued factual finding l/20/83 
At EC request, addItional panel meetln held 
3129183 Panel report (3-1 in favor of U 8 ) 
submltted to Subsidies Code committee 
5/19/83 Committee considered report 6/9/83 
and 11 /18/83 but deferred decision on 
adoption See docket no 301-l 1 for Presidential . . --- --- 

301-26 (GATT) EC 
Canned Fruit 
Production Subsidies 

action attecting pasta In lY85 and 1986 

12/10/81 U S consulted with the EC on 2125182 and 
requested a dispute settlement panel on 

On g/7/85, President directed OUSTR to 

3/31/82 On 8/17/82, President directed OUSTR 
recommend retaliation unless case resolved by 

to expedite dispute settlement Panel met on 
12/l/85 EC agreed 12185 to ellmlnate the 

g/29/82 and 10/29/82 and submltted report to 
canning subsidies for canned peaches 

U S and EC on 1 l/21/83 Panel met agatn with 
the parties on 2127184 and submitted a revised 
report to both parties on 4127184 Additional 
panel meeting held on 6/28/84 and a flnal report 
issued on 7/20/84 U S requested adoption of 
report In GATT Council meetings of 4130184, 
5/29/84, 615184, and 7/16/84, but Council 
action deferred because EC was not ready to 
act on report 

. 
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Case Docket # 
(GATl/Non-GATT)b 
Country and Product/ 
Service Involved 

Date 
Petltion 
Initiated DisDute Settlement PhaseC DaDositlon/Present Status 

Filed bv Petittoners 
301-27-31 & 33 (GATT) 
Specialty Steel 
Domestic Subsidies 
(Austria, France, Italy, 
Sweden, U K , & 
Belgium) 

301-32 (GATT) Canada 
Rarlcar Export 
SubsIdles 

301-34 (GATT) Canada 
Front-End Loaders Duty 
RemIssions 

301-35 (GATT) Brazil 
Non-rubber Footwear 
Import Restrictions 

2/26/82 & U S consulted under SubsIdles Code In lOf82 On 1 l/i 6182, President directed OUSTR to (1) 
8/9/82 request ITC to conduct expedited rnvestrgatron 

under set 201 of the 1974 Trade Act, (2) Inmate 
multilateral and/or bilateral discussions armed 
at elrmrnating trade drstortrve practices In 
specialty steel sector, and (3) monitor U S 
imports of specialty steel products subject to 
set 201 investigation ITC found Injury, and the 
President imposed combination of tariffs and 
quotas effective 7120183 

7/19/82 U S consulted wrth Canada under Subsrdres 
Code on 715182 

OUSTR terminated rnvestrgatron on g/23/82 
because same allegations were subject of CVD 
investigation 

10/28/82 U S consulted under GATT art XXII on 
12/21/82 OUSTR must submit 

Pending 

recommendations to President within 30 days of 
conclusron of dispute settlement 

12/a/82 U S consulted with Brazil, Japan, Korea, and 
Taiwan under GATT art XXII on 4/4/83 Brazil 

Pending 

offered 11/85 to liberalize its Import surcharge 
and to reduce tariffs 

301-36 (GATT) Japan 
Non-rubber Footwear 
Import Restnctrons 

12/a/82 U S consulted on l/27/83 and requested GATT 
art XXIII consultations in 2184 Consulted under 
art XXIII 1 In 4185, decided 7185 to proceed 
under art XXIII 2, and requested that 
conclusions reached by a dispute settlement 
panel in 1984 on the leather quota be applied to 
the Japanese leather footwear quota as well 
(see 301-13) 

On g/7/85. President directed OUSTR to 
recommend retaliation unless OUSTR resolved 
the leather and leather footwear restrictions 
satisfactorily b 
provide about x 

12/l 185 Japan agreed 12/85 to 
236 millron In compensatron 

through reduced (or bound) Japanese tariffs 
Also U S will rarse tariffs on about $24 mrllron In 
imports of leather and leather goods from 
Japan 

301-37 (GATT) Korea 
Non-rubber Footwear 
Import Restnctrons 

301-38 (Non-GATT) 
Taiwan Non-rubber 
Footwear Import 
Restnctrons 0 D 

301-39 (GATT) Korea 
Steel Wire Rope 
Subsidies and 
Trademark lnfnngement 

301-40 (GATT) Brazrl 
Soybean 011 and Meal 
Subsidles 

- 
12/a/82 U S consulted on 215183 and 8183 Korea 

reduced tariffs on footwear Items and removed 
Pending 

all leather items from import surveillance list 
12/a/82 (e) market U S consulted with Tarwan on l/17/83 On 

12/19/83, the President determrned that Tarwan 
does not impose unfair barriers on U S Imports 
he nevertheless directed OUSTR to pursue 
offers regarding rng assistance for U S 
exporters 

512183 U S requested consultations under Subsidles 
Code 

Petitioner withdrew petrtron on 1 l/29/83 and, 
effective 12/l 5/83, OUSTR terminated 
investigation 

5/23/83 U S consulted with Brazil under art 12 of 
Subsidies Code on 1 l/21/83 OUSTR submitted 

Pending 

a recommendatron to President on l/23/84. on 
2/l 3184, President directed OUSTR to pursue 
dispute settlement procedures under SubsIdles 
Code OUSTR has requested addrtronal 
consultations OUSTR must submit 
recommendations to the President wrthrn 30 
days of the conclusron of drspute settlement 
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Cm. Docket # 

6 
QATr/Non-QATr)b 
ountry rnd Product/ 

Sorvico lnvolvod 
Flhd by Potltionwa 
30141 (GATT) Portugal 
Soybean Oil and Meal 
Subsrdies 

301-42 (GATT) Spain 
Sovbean 011 and Meal 
Subsrdres 

301-43 Non-GATT) 
Taiwan k ice Extort 

D8k 
POtitlOfl 
lnltlrtod Di8puta Sottiomont Phr@ Dlrpooltlon/Pnwnt Status 

5/23/83 U S. consulted with Portugal under GATT art Pending 
XXII on 1 l/29/83. Portugal began Iiftrn 
restnctrons S/84 on soymeal Imports 8 USTR 
must submtt recommendations to the President 
within 30 days of the conclusron of dispute 
settlement - 

5123183 U S. consulted with Spain under GATT art XXII 
on 12/l/83. OUSTR must submit 

Pending 

recommendations to the President within 30 
days of the conclusion of dispute settlement 

10/l if83 (e) U S consulted 12/8-g/83, l/17-18/84, and 
2/20-22184 Based on understanding reached 

Subsidies ’ 

301-44 (Non-GATT) 
Argentina Air Couriers 

1 l/7/~ (4 

which lrmrted subsidized rice expo& from 
Taiwan, 
and OU t! 

etitroner withdrew petition on 3/9/84 

3122104 
TR terminated the rnvestrgatron on 

U S consulted on 3/22/84 and held public 
heann 
on lO/ 9 

on proposals for action under set 301 
4184 On 1 l/16/84, Prestdent 

determined that Argentine practices were 
unreasonable restnctron on U S commerce He 
directed OUSTR to hold another consultation, 
as requested by Argentina, and to submit 
proposals for action within 30 days Prior to the 
30-day period, Ar 
a$day period w 

entrna lrfted its prohrbrtron for 
estnctions lrfted permanently 

301-45 (Non-GATT) 
Taiwan Frlms 
301-48 (Non-GATT) 
European Space 
Agency Satellite 
Launching Services 

l/W~ (e) 

7/9/84 (0) 

-I 

Petitioner withdrew petrtron on 4/l 7184 OUSTR 
terminated investigation on 4126184 
U S consulted with European S 
11 
5/ 40 i5 

12-13 84, 12/17-18184, 2/2l- g 
ace Agency on 

-211 
2185, and 

On 7/g/85, OUSTR submitted a 
recommendation to President On 7/17/85, 
President found that ESA practices were not 
unreasonable and terminated rnvestraatron 

30147(GAlT)EC 
Triple Superphosphate 
Water Solubilrty 
Standard 
30148 (Non-GATT) 
Japan Semiconductors 

10/l/84 U.S. consulted under Standards Code on 
1215-6184 

Pending 

711 1185 (4 Suspended. U S consulted In 8/85,9/85, 1 l/85, 
and 12 85 
and 2/ ii 

It held technical discussions in l/86 
6.OUSTR was required to submit 

recommendations to the President on or before 
7/10/86 Agreement reached 7121 f86 to open 
Japan markets to U.S producers and to take 
measures to prevent dumping in U S and third 
markets of Japanese semiconductors below 
company-specific fair value Agreement which 
also provided for the suspension of the 
antidumprn 
signed 9/2/ ‘g 

cases at Dept of Commerce, was 
6, remains In effect untrl3/31/91 
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Appendix I 
!knmmy and Timeframes for Section 301 
chses (Selected caeee) 

Case Docket # 
(GATT/Non-GAll)b 
Country and Product/ 
Service Involved 
Filed by Petitioners 
301-49 (Non-GATT) 
Brazil lnformattcs 

Date 
Petition 
initiated Dispute Settlement PhaseC 

9/l 6/85 (e) 

Disposition/Present Status 

U S consulted with Brazil 2/86,7/86,8/86, and 
9/86 On 10/s/86, the President decided 
Brazilian mformatics policy unreasonably 
burdens U S commerce and directed OUSTR 
to contmue negotiations and to defer 

301-50 (Non-GATT) 
Japan Tobacco 
Products 

301-51 (Non-GATT) 
Korea Insurance 

301-52 (Non-GATT) 
Korea Intellectual 
Property Rights 

9/l 6185 (e) 

g/16/85 (e) 

11/4(85 (e) 

recommendations to 12/31/86 On 11/28/86, 
OUSTR advised GATT of its intention to 
suspend application of compensatory U S tariff 
concesslons to Brazil On 12/30/86, the 
President suspended that part of the 
mvestlgatlon relating to Brazilian administrative 
procedures due to Bnzll’s concessions and 
dlrected OUSTR to continue negotiations on 
protectlon of mtellectual property nghts He will 
make a decision by 6130187 

Suspended lO/SS, pending implementation of 
the a reement U S requested consultations 
2,3/8% p resented lengthy questionnaire on 
2/l l/86, and held technical dlscussions 2/21/ 
86 It consulted In Tokyo on 3/4/86, 4/l 6-l 7186, 
and 5127-28186 Japan agreed IO/86 to provide 
increased access for U S firms to Japan’s 
cigarette market 

U S consulted with Korea in 1 l/85, 12/85, and 
2/86 OUSTR was required to submit 
recommendation to President by 9/l 5/86 Korea 
agreed 7/86 to open insurance markets to U S 
firms President approved agreement and 
terminated the investigation 8/l 4/86 

U S consulted with Korea In 11/85, 12/85, 2186, 
3/86, and 7/86 OUSTR was required to submit 
recommendation to President by 1 l/3/86 Korea 
agreed 7/21/86 to provide comprehensive 
protection of foreign patents, copyrights, and 
trademarks In Korea President approved the 
agreement and terminated the investigation 8/ 
14186 

aCases included those pending or lnltlated between January 1, 1980 and December 31, 1985 These 
cases were updated through January 1987 
‘GATT cases Involve formally Invoking consultation and/or dispute settlement 
CBegms with formal consultation 
dDate petition filed, no separate initiation date avallable 
eNot applicable 

Data was provided by the Offlce of the United States Trade Representative (OUSTR) and reflects Infor- 
mation available as of January 1987 
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Appendix II 

Survey of Petitioners Concerning Section 301 of 
the Trade Act of 1974, as Amended 

Question 1 Consider both the amount of encouragement and discouragement you 
may have received from USTR when contemplatmg or filing your trade 
complaint. In your opmion, do you feel that USTR initially attempted to 
encourage or discourage your company from pursuing its trade com- 
plaint? (Check one.) 

I. [ ] USTR encouraged our complaint (answer question 2 then skip to 4) 

2. [ ] USTR discouraged our complaint (Skip to 3). 

3. [ ] USTR neither encouraged nor discouraged our complaint 
(Skip to 4). 

Question 2 

Question 3 

Why, in your opinion did USTR encourage your company to pursue its 
trade complamt? (Check all that apply) 

1. [ ] USTR encouraged the case because it supported a trade pnnciple 
the United States has been seeking to pursue. 

2. [ _ USTR encouraged the case because it could be handled 
expeditiously. 

3. [ ] USTR encouraged the case because it provides a useful dialogue 
between the United States and the foreign country. 

4 [ ]Other 

Why, in your opimon, did USTR discourage your company from pur- 
stung its trade complamt? (Check all that apply.) 

1. [ ] USTR discouraged the case because resolution of the trade com- 
plaint would be a lengthy process (because of the need to use GATT dis- 
pute settlement procedures). 

2. [ ] USTR discouraged the case because the issue had been raised bilat- 
erally with the foreign country before and no progress has been made to 
resolve it so far. 

3. [ ] USTR discouraged the case because the issue has been a very sensi- 
tive one due to the foreign government’s domestic political situation. 

4. [ Other 
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Survey of Petitionera Concerning Section 301 
of the Trade Act of 1974, M Amended 

. 

Question 4 Was USTR initially satisfied with the evidence supporting your com- 
pany’s trade complaint? (Check one.) 

l.[]Yes(Skipto6) 

2. [ ] No 

3. [ ] Don’t know (Skip to 6) 

Question 5 

Question 6 

What role did USTR play in the development of new facts or evidence 
to strengthen your company’s trade complaint? (Check one.) 

1 .[ ] USTR took responsibility. 

2. [ ] USTR took primary responsibility with the company providing 
some assistance. 

3. [ ] USTR and the company equally shared responsibility. 

4. [ ] The company took primary responsibility with USTR providing 
some assistance. 

5. [ ] USTR indicated that it was the company’s responsibility. 

Overall, how satisfied or dissatisfied was your company with the 
opportunity provided by USTR for your company to present its case? 
(Check one.) 

1. [ ] Very satisfied 

2. [ ] Satisfied 

3. [ ] Marginally satisfied 

4. [ ] Dissatisfied 

5. [ ] Very dissatisfied 

. 

Page 47 GAO/NSIAD-W-100 International Trade 



Appendix II 
Survey of Petitionera Concerning Section 391 
of the Trade Act of 1974, aa Amended 

Question 7 What effect did the 301 process have on the foreign trade practice 
that was the basis of your company’s trade complaint? (Check one.) 

1. [ ] Remedied the practice completely 

2. [ ] Remedied the practice partially 

3. ] Remedied the ongmal practice, but another restrictive practice took 
its place 

4. [ ] Made the practice more restrictive 

5. [ ] Has had no net effect on the practice 

Question 8 

Question 9 

What effects did the 301 process have on foreign trade &jw cited m 
your company’s trade complaint? (Check one.) 

1. [ ] Remedied the injury completely 

2. : ] Remedied the injury partially 

3. [ ] Made the injury more severe 

4. [ ] Has had no net effect on the injury 

How satisfied or dissatisfied were you with the amount of time it took 
USTR to resolve your company’s trade complaint? (Check one.) 

1. [ ] Very satisfied 

2. [ ] Satisfied 

3. [ ] Marginally satisfied 

4. [ ] Dissatisfied 

5. [ ] Very drssatisfied 
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Survey of Pelitionera Cmceming Section 301 
of the Trade Act of 1974, aa Amended 

Question 10 Overall, how satisfied or dissatisfied were you with USTR’s handling 
of your company’s trade practice complaint? (Check one.) 

1 [ ] Very satisfied 

2. [ ] Satisfied 

3. [ ] Marginally satisfied 

4. [ ] Dissatisfied 

5. [ ] Very dissatisfied 
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Appendix III 

Agency Comments From the Office of the 
United States Trade Representative 

OFFICE OF THE UNITED STATES 

I TRADE REPRESENTATIVE 
EXECUTIVE OFFICE OF THE PRESIDENT 

WASHINGTON 
20506 

January 30, 1987 

Mr. Frank C. Conahan 
Assistant Comptroller General 
General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Conahan: 

I am replying to your letter of January 8 to Ambassador Yeutter 
concerning your draft report, "International Trade: 
Unfair Foreign Trade Practices" 

Combating 
(Code 483410). Generally we 

believe this draft report is a significant improvement over an 
earlier version, which failed to distinguish recent developments 
under Section 301 of the Trade Act of 1974 from more dated 
activity. We appreciate the recognition reflected in this update 
that the Administration's Section 301 program over the last year 
and a half has been unprecedently vigorous and, more importantly, 
effective. 

In this regard, this report 
@0self-initiated1V 

notes the four investigations 
in 1985. However, it does not reflect more 

recent "self-initiated" activity under Section 301. For the 
first time, the President last year acted under Section 301 
without a preceding, formal investigation under Section 302. 
First, In May he established quotas and withdrew tariff 
commitments on various products in response to quotas and 
increased tariffs imposed by the European Community (EC) on 
agricultural products in Portugal and Spain, as a result of their 
accession to the EC. While the President did not increase any 
U.S. tariffs in response to the EC tariff actions in Spam last 
year (as a result of an interim agreement reached on July 2), on 
December 30 he announced that he would increase U.S. tariffs on 
canned hams, carrots, endives, certain cheeses, gin, brandy and 
certain white wine to 200 percent ad valorem by the end of 
January 1987 unless the EC satisfactorily compensates the 
U.S. beforehand for its tariff increases in Spain. 

Second, in August the President determined that Taiwan's use of 
an administratively determined "duty paying list" system to value 
imports for customs purposes was inconsistent with a trade 
agreement or unreasonable and a burden or restriction on 
U.S.commerce. In 1978 and 1979 through exchanges of letters, 
Taiwan had agreed to apply to the U.S. obligations substantially 
equivalent to those applicable to developing countries under the 
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1 

Mr. Frank C. Conahan 
January 30, 1987 
Page Two 

GATT Customs valuation Code. Because the Code allowed developing 
countries to delay their implementation for five years following 
their adherence, Taiwan's failure generally to use "transaction 
value" (normally the invoice price of goods) to value imports for 
customs purposes was not in breach of its obligations until 
January 1, 1986 (five years fOllOWing the Code's entry into force 
on January 1, 1981). Last January the United States gave Taiwan 
an additional six months in which to comply with its commitment, 
but Taiwan failed to do so. However, with the benefit of the 
President's determination under Section 301 and direction to the 
Trade Representative to propose retaliatory measures, we were 
able to resolve this dispute later in August. Taiwan agreed to 
introduce new regulations by September 1, to be effective by 
October 1. Taiwan did so, and accordingly the Office of the 
U.S. Trade Representative announced in October that it intended 
to take no further action under Section 301 in this matter. 

Third, the President determined in October 1986 that Taiwan's 
failure to provide fair and equitable access to its beer, wine 
and tobacco markets was actionable under Section 301. Again, he 
directed the U.S. Trade Representative to propose appropriate and 
feasible countermeasures. As in the customs valuation case 
described above, this action by the President provided sufficient 
leverage in our negotiations with Taiwan to obtain a satisfactory 
resolution of the dispute. Taiwan agreed generally to open its 
market to U.S. exports of beer, wine and tobacco products, SO it 
proved unnecessary for the U.S. Trade Representative to propose 
retaliation against Taiwan. 

Fourth, the President used the authority of Section 301 to 
facilitate the conclusion of an agreement with Canada under which 
it will impose a charge of 15 percent gd valorem on exports of 
certain softwood lumber products to the United States. (This 
charge will offset subsidies on those products preliminarily 
found by the U.S. Department of Commerce in October in a counter- 
vailing duty investigation.) Because the Canadian Government was 
unable to impose and collect this charge immediately following 
its agreement to do so on December 30, 1986, the President relied 
upon Section 301 to impose a 15 percent ad valorem import duty on 
those products of Canada. This temporary measure avoids any harm 
to the U.S. industry pending imposition of the Canadian charge. 
Without the availability of this authority, it is doubtful 
whether the U.S .-Canada agreement on softwood lumber products 
could have been reached. 

These four instances of "self-initiated" action under Section 301 
demonstrate the Administration's continuing commitment to a 
vigorous and effective use of Section 301. It is not and cannot 

Page61 GAO/NSIADN-16OIntemational Trade 



Agency Comment8 From the Of&e of the 
UnitedStateeTmdeEepreaentative 

Mr. Frank C. Conahan 
January 30, 1967 
Pago Three 

possibly be a panacea for trade problems. However, provided it is 
invoked judiciously, it can be a valuable tool in our efforts to 
open foreign markets to U.S. exports and investment and to 
improve the protection of intellectual property rights. 

I enclose a memorandum noting suggested corrections to the draft 
report in some dotail. Also enclosed are recent semiannual 
reports under Section 306 of the Trade Act, to facilitate your 
description of recent developmontr under Section 301. Please let 
me know if I can be of any further ammirtanco with respect to 
this draft report. 

Sincerely, 

Judith Hipplek Be110 
Chairman, Section 301 Committee 

. 
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Appendir III 
Agency Comments Fkom the Offlce of the 
United States Trade Repreeentative 

I 

Nowon pp 4 and23 

Nowonp 9 

Now on p 10. 

Now on p 12 

Now on p 13 

SUGGESTED AMENDMENTS TO THE DRAFT REPORT ON SECTION 301 

On page 2 of the summary, the report says Section 301 is the 
only trade remedy authorizing action against closed foreign 
markets. Section 307 of the Trade and Tariff Act of 1984 also 
could be used for this purpose in cases involving export perfor- 
mance requirements. 

On pages 5 and 34, the report provides GAO’s recommendation 
that, after a set date, USTR should be required to withdraw from 
GATT dispute settlement. We support setting a reasonable 
deadline for recommendations by the Trade Representative to the 
President in trade agreement dispute settlement cases. In fact, 
the Administration's competitiveness bill will propose such a 24- 
month deadline. However, we believe that it would be unwise to 
preclude continuation of dispute settlement proceedings. Even if 
the Trade Representative recommends and the President takes, 
action, international dispute settlement proceedings could 
continue. At their conclusion, the President could modify his 
action in light of that outcome if appropriate. We urge GAO to 
consider amending its recommendation to allow continued dispute 
settlement beyond the deadline for the Trade Representative's 
recommendations to the President. 

On page 12, the report refers to the Administration's 
consideration of "another eet of self-initiated 301 actions." 
This is misleading, if not simply inaccurate. It would be more 
accurate to say that the Administration continues to use Section 
301 where such use (including self-initiated action, if 
appropriate) is likely to be effective in particular 
circumstances. 

On page 13, the report does not describe well the four 
self-initiated investigations. The Brazil informatics case 
involved investment restrictions and insufficient protection of 
computer software as well as trade restrictions. The Japan 
tobacco case involved (inter alig) a continuing government 
monopoly on manufacturing cigarettes in Japan. The former Japan 
tobacco and salt monopoly was not privatized, as the report 
suggests ; while the monopoly no longer is a government agency, 
the Ministry of Finance is the sole shareholder. The Korea 
insurance case concerned the provision of services rather than 
restrictions on investment. 

On page 16, the report says that "most cases have taken 
roughly three years to conclude." We believe it would be more 
accurate to say that "on average, it has taken three years to 
conclude cases.1' 

On page 17, the criteria listed at the top of the page for a 
Section 301 petition are not comprehensive. In footnote 2, OMB 
is listed in the parenthetical as an agency that participates in 
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UnitedStatesTradeRepresentative 

Nowon p 15 

Now on p 15. 

Now on p 16 

Now on p 18. 

Now on p 17 

Now on p 21 

Now on p 28. 

2 

the Section 301 Committee in special circumstances. This is not 
accurate; OMB is a regular participant. 

On page 20, the last sentence in the first paragraph should 
read, )I... if ~0 requested by the 301 petitioner." Also in the 
first paragraph, you suggest that either public comment or a 
public hearing will be announced in the notice of initiation. 
This sentence should be revised to reflect that public comment is 
always solicited, and in addition a public hearing may be 
scheduled. 

I Also on page 20, paragraph 2 incorrectly indicates that 
disagreement among Section 301 Committee members requires review 

I by the Trade Policy Staff Committee. The correct reference is to 
the Trade Policy Review Group. (The Section 301 Committee is 
effectively a TPSC committee.) 

On page 22, footnote 4, the list of GATT codes is not 
comprehensive: the GATT Antidumping Code has been left out. 

On page 25, the President does not make "annual directivesfq 
to USTR to Continue dispute settlement or negotiations. Section 
301 requires Presidential action only once in any particular 
Section 301 matter. 
there is no 

Once the President has made a determination, 
further statutory requirement for Presidential 

action. -The President may act further if he chooses to, but is 
not required to do so. 

On page 25, footnote 5, retaliation in the citrus case was 
decided upon in July 1985. 
November while the U.S. 

Implementation was postponed until 

October 31, 
and EC sought an agreement prior to 

1985 (which did not materialize until August 1986). 

We note that there are reasons in some cases for neither 
terminating the case nor actively pursuing it. However, the 
public disclosure of such reasons would be detrimental to U.S. 
interests. Therefore, the fact that a case has long remained 
pending does not mean per se that the Government has negligently 
failed to prosecute it vigorously. 
matter may be a conscious, 

Inactivity in a particular 

consultation (and 
delfiyhate policy, pursued after 

sometimes the 
petitioners. 

acquiescence of) 

On page 31, 
misleading. 

the sentence just before the new heading is 
The subsidies Code ctuidelines are just that. 

are not binding, 
They 

dispute "should" 
and so it is misleading to speak of when a 

have been completed. We would urge revision 
along the following lines: "This phase took a total of 14 months 
even though, if the suggested subsidies Code guidelines had been 
followed, it would have been completed within 60 days." 

On pages 37-38, the report notes that some pettioners said 
that facts and data presented by foreign governments were readily 

1 
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. 

Nowonp 36 

Now on p 32 

Nowonp 38 

Nowonp 36 

Now on pp 37-38 

3 

I 
accepted, while petitioners were said to have to "jump through 
hoops." USTR strongly disputes this contention. 

I On page 42, I'm not sure what your source is for the 
statement that the Adminietration has changed its priorities and 
attitude about trade problems. The President's September 1985 
trade policy action plan restates the Administration's free and 
fair trade policy, and is not a fundamentally new policy. 

On page 43, you suggest that there is a legal difference 
between a "binding, legal document" and an exchange of letters. 
Agreements can take various forms--treaties, executive 
agreements, exchanges of letters or notes, aides memoiras, 

I etc. --and each form can be binding or nonbinding, depending upon 
its terms. 

I 

On page 44, the report refers to allegations that the U.S.- 
Japan Agreement on Semiconductor Trade has been inadequately 
monitored. We believe those allegations to be unfounded, as we 
have regularly and guite carefully monitored that agreement. 

On page 48, you quote Ambassador Yeutter as referring to the 

I 

outcome in the Japan leather and leather footwear cases as "a 
classic succes8 story." I have been unable to locate this 
alleged quotation in his February 1986 testimony before the House 

I Ways and Means Committee. In any event, neither case represents 
our preferred outcome in Section 301 cases, elimination of the 

I unfair foreign trade practice. However, the leather and leather 
footwear outcome was preferable to retaliation, which simply 
closes the U.S. market to imports without opening a foreign 
market to U.S. exports. The Japan leather and leather footwear 
cases represent a nsecond best" outcome, since Japan agreed to 
compensate us through reduced and bound tariffs that increase 
opportuniteis for American producers (other than leather and 
leather footwear producers) to sell products in Japan. While we 
would have preferred to elminate the Japanese restrictions on 

I imports of leather and leather footwear, we were unable to 
achieve this goal. As the President's determination noted, at 

I least compensation nis far preferable to protectionist measures 
that would restrict imports without increasing U.S. exports." 

On page 52, any reference to the Brazil informatics case 
should note that it covered intellectual property as well as 
investment and trade issues. Moreover, the deadlines in the four 
cases self-initiated in the fall of 1985 were imposed by the I statute, not simply by administrative decision. 

On page 53, the reference to the Taiwan beer/wine/tobacco 
developments in 1985 should presumably be deleted, since Taiwan 

I renegged on that early understanding, necessitating the 
President's determination under Section 301 in October 1986. 

On pages 54-56, the description of retaliation by this 
Administration is quite incomplete. First, the record shows that 
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Now on pp 37-38. 

Now on pp 4045 

4 

no prior Administration has ever retaliated. Second, this 
Administration has retaliated in seven instances: Argentina 
leather hides, Canada border broadcasting, EC citrus, EC enlarge- 
ment, Japan leather, Japan leather footwear, and Canada 
stumpage. Moreover, the President determined to retaliate in two 
additional cases, Taiwan customs valuation and Taiwan 
beer/wine/tobacco. The satisfactory resolution of the latter two 
disputes eliminated the need to retaliate, however. While 
retaliation is not the goal of Section 301, the threat of 
retaliation must be credible to provide leverage in negotiations 
to resolve trade disputes. For the threat of retaliation to be 
credible, retaliation must be resorted to when trading partners 
act unfairly and then refuse to negotiate an acceptable 
resolution. While this Administration has not retaliated 
injudiciously, it has not shirked from retaliation when the 
circumstances required it. 

On page 55, the description of the EC citrus/almond 
agreement is somewhat misleading. First, the EC made tariff 
concessions on various citrus products, not just oranges 
(including some products not covered in the GATT dispute, and 
some products that were covered in that dispute but on which the 
U.S. "lost"). Second, the EC made those concessions to resolve 
the citrus case. The EC also agreed to lower its tariff on 
almonds in return for a larger cheese quota and reduced 
U.S. tariffs on anchovies, eatsuma oranges, capers, cider, 
paprika, olive oil and certain green olives. 

Finally, in the summary of Section 301 cases appended to 
your report, many are improperly described. For example, the EC 
citrus case has not been suspended (p. 57); the Japan leather and 
Canada border broadcasting cases are not pending (p. 58); the EC 
sugar export subsidies case is not pending (p. 59); the Japan 
footwear case likewise is not pending (p. 60); Argentina air 
couriers also has been concluded (p.61), while the Japan tobacco 
case is suspended rather than pending (p. 61); and the two 
self-initiated Korea cases were terminated rather than suspended 
(PO 62). These errors call into serious question any statistical I 
analysis of Section 301 results. 
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United State9 Trade Representative 

The following are GAO'S comments on the Office of the US. Trade Repre- 
sentative’s letter dated January 30, 1987. 

GAO Comments 1 We have made changes in the report to address OUSTR’S suggested 
technical corrections. The agency’s more substantive points are speafi- 
tally identified and addressed in the applicable report chapters. 
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