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Office of Professional Responsibility

Washingten. D.C. 20530

United States Court of Appeals
For the District of Cotumbia Cirguit

June 11, 2000 FILED JUN 1 2 2001

Mark J. Langer Spedcial Division
Clerk of the Cour:

Urnited States Court of Appeals

Dirstrict of Columbia Circuit

washington, D.C. 20001-2Bé&¢

UNDER SEAL

In Re: Alphonso Michael (Mike) Espy,
Division No. 94-2

Dear Mr. Langer:

This is in response to your March 16, 2001 letter allowing
me to submit comments for possible inclusion as an appendix to
Independent Counsel Donald Smaltz' Final Report ("Report") to the
Division of the Court in the above-referenced matter.

On April 3 and 4, 2001, I visited your offices and was
permitted to review the following portions of the Report: pages
305-310 of the text, pages 15-20 of Appendix A, and pages 15-24
of Appendix (. Please accept the following comments in
connection with this matter.

in a December 5, 1997 letter to Attorney General Janet Reno,
Mr. Smaltz compla:ined of several statements attributed to the
Attorney General, her "top advisers," and unnamed Justice
Department officials appearing in two New York Times articles in
late November 1997. Noting that his office was conducting a
craminal trial ir the United States District Court for the
District of Columbia at the time these statements appeared in the
press, and citing Rule 3.6 of the A.B.A.'s Model Rules of

Professional Responsibility ("Rule 3.6"), Mr. Smaltz' letter
expressed concern about “the possible effect of [the quoted]
tatements on jurors in [the) trial." The trial in question was

of Ronald Blackley. In a January 20, 1998 letter, the Attorney
General informed Mr. Smaltz that his complaint had been referred




tc the Office of Professional Responsibkbility ("OPR"; .-
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rcluded tha: Rule 3.

STatements because (I} 1t
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lectter, OPR informed Mr. Smelt
3 dic not apply to the quoted

r was unlikely that the statements would
inood of materially prejudicing a case, &
€ tc apply; (2) Rule 3.6 applied only tc
lawyers participating in the case; and, K3>‘:he statements
pertainec to matters then under active public debate. As such,
Mr. Smaltz was told, OPR had decided not to pursue the matter anyv
further .- I participated as an Assistant Counsel in OPR's

handlxzng of the matcer. -

Or August 6, 1858, Mr. Smaltz wrote to the Attorney General
criticizing OPR's decision not tc pursue his complainc.’ 1In
November 16, 1998 reply, the Attcrney General, noting that OPR
had decidec not te investigate the matter because the guoted
statements did not vaoclate any ethical rule, stated that OPR's
decision was "consistent with standard Department practice"
tnasmuck as "OPR's investigative authority is premised on the
possible violation of specific rules of conduct." Ar the same
time, the Attorney General informed Mr. Smaltz that she continued
to find the reported statements "distressing” and that she had
"taker. steps o emphasize tc senior staff [her]) disapproval of
the comments, the neec to avoid such remarks, and [her]
fontinuing commiiment tC ensuring that nothing [anyone in the
Department says! :impac:is on the appropriate independence of
independent counsel

AT page 31(C, the Repor: expresses dissatisfaction with OPR's
decision not tc pursue Mr. Smali:z' complaint. The remainder of
Ihis letzer attempis o set fcrzh the reascns for OPR's
conclus:on that tne grounds Mr. Smaltz advanced for initiating
SuTn ar Investlgat:on were insufficaent. Before turning to that
topic, however, ancther statement on page 310 of the Report
Teguires brief commen:. Or that page, in summarizing the
repcried remarks absu: whizh Mr. Smalt: complained, the Report
Suggests that Jus:i:ice Deparimen: officials were guoted in the
mel.a as having character::ez the Judges cf the Special Division
as "deris:vely dismiss(ive] . This is inaccurate. The guote in
guesziorn was as £ollows.

The Repcr: reproduces the A-torney General's January
C. 1998 letter a: page 15 cf Append:x C.
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The Repor: reproduces OPR's July 15, 1998 letter at

ages 20-2>2 cf Append.x 7.
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The Repor: reproduces Mr. Smaltz' August £, 1998 letter
al pages IZ-24 of Appendix C.
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“[S)ome Justice Department officials have i
derisively dismissed the suggestion that the outs
prosecutors selected by Judge Sentelle's ?anel ar
facz anv more independen: than Ms. Reno."

As the guore makes clear, the only individuals described as
beinc "derisively dismiss{ive]" were Justice Department )
officials. No judge ©f this or any other court was character:.zed
as such. PFurthermore, the person responsible for the
characterization was the New York Times reporter who wrote the
article, not a Department of Justice official as the Reper:
suggests.

In accordance with longstanding practice, OPR does not
investigate allegazions of conduct that was at most unwise or
regrettable, or that reflected mere errors in judgment. Racther,
before initiating an investigation, OPR requires the predicate of
either a cdirect allegation of misconduct supported by some
credible evidence or a set of facts indicative of misconduct.

See 28 C.F.R. §0.38a(a) (OPR shall review "any * * = allegation
concerning conduct by a Department [of Justice] employee that may
be irn wviolation of law, regulations or orders, or of applicable
standards c©f conduct"). In the instant case, OPR found no law,
regu.at:on, order cr applicable standard of conduct violated by
the repcrted comments cf which Mr. Smaltz complained.

In particular, the comments did no: reveal anything that was
protected by grand jury secrecy rules or the Privacy Act, or that
was cliassified, :nvestigative in nature, or otherwise
cenf:denzial Nor was anything revealed in violation of 5 C.F.R.

§262:5.703, the provision applicable to Executive Branch employees
governing the use of nonpubl:c informazion: 28 C.F.R. §50.2,
whicr sets forth the Degarimen: of Justice's media guidelines; or

any other Departmenzal £r Executive Branch regulation of which
CPR was aware

As previously nocted, in his December 5, 1997 letter, Mr.

Smalt:z drew the Aitorney General's attenticn to Rule 3.6. For an
extrajudicia. statemen: by a lawyer to violate this ethical rule,
the lawyer mus:t know or reasonably know that the statement will

have a "subszanzia. likel:hood of materially prejudicing an
adjudicative proceed:ng " As noted, the trial which Mr. Smalrz
suggestec would be prejudiced, United Stares v. Blackley, was
be:nc held in Washing:on, 0.Z. However, the two articles
containing the allegedly prejudicial statements appeared in the
New Ycrk Times, an out-of-town newspaper. More importantly,

nexther article ment:cned the Blackley case, much less did it

New York T:mes, November 25, 1997,
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disparage any witness, tem of evidence, Oi p;Ofecggzg: tlehatiihbe
the-case. As a conseguencge, OPR iougd nc su:s;an-;a*” 3
likelihood" of the kind of prejudice ‘against MF. Sma;t: <
reguired by Rule 3.6, much less the requisite quw;eagc ;;
risk of prejudice on the part 95 the unnamed officialg whe
allegedly made the statements.”

Furcthermcre, by its terms, Rule 3.6_apglies'only to lawyers
"who [are] participaiing or halve] participated in the .
investigation or litigation” at issue. Mr. Sma tz's office
conducted the Blackley trial without the participation of any
Department lawyer. In his August €&, 1998 letrer to the At;orney
General, Mr. Smaltz Sought to counter this deficiency‘ig his
allegations by stating that the Blackley case was "originally
investigated by the Department." OFR considered this point
unavailing, however, because 1t did not appear -- and Mr. Smalt:
did not claim -- tha:t anyone making the reported comments
participated in the criginal investigation. For each of these
reasons, OPR concluded that no investigation could be initiated
on the theory that Rule 3.6 was viclated.

netewerthy that, in his December 5, 1537 letter

T an investigation into the reported comments, Mr.
roduced has citation of Rule 3.6 with the signal "cf.”
Every lawver knows tha: the signal "see" is used to introduce a
citation te authority that is binding and applicable, whereas the
signa. "ci." i1s rescried to where the cited authority is at mos:t
only persuas:ive in nature. Thus, Smaltz' use of "cf.' rp '
intreduce nis citat:ion to Rule 3.6 suggested that he did not
consider i direc applicable to the conduct he was complaining
about . Moreover, his August 6, 1998 letter, Mr. Smalrz
expressec dissatisfaciion with the fact thar OPR would consider
the reporiecd comments “unworthy of inguiry simply because they
carn be threaded tnrough a technical reading of the ABA rules," &
comment further conveying the impression that Mr. Smaltz

bel:ieveZ Rule 3.6 tc have beer viclated ar most in spirit, not in
1Ts letwler. This impress:ior was strengthened bv the fact that,
after making this po:in:t abou: Rule 3.6, Mr. Smaitz’ August 6,
~99¢ letter advanrced a Depariment of Justice policy which,
according te rm. was allegedly violated by the reported comments
"bork [:in] the letter and the spirit. "
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; Al page 30¢. the Repor: observed that the jury
ultimately convicred Blackleyv on all counts.

! Emphasis addes The Department of Justice poliey in
QuesIion appearel ir a November 1995 Department circular entitled
Echics anc Propfess:icnal Responsibility issued by the Office of
Legal Education irn the Executive Office of United States

ttorneys.  OPR founZ noining in the circular violated by the
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Smaltz concluded his August €, 1298 letter by

Mr. ‘
OPR for declining to 1nvestigate the reported commen;s q:»:ne o
ground that the complained of conduct was "technically dsfensii._e
under the ethical rules." However, 1n 1nitiatling an

investigation into whether a DTepartment of Justice emplovee
riolazed a given rule, OPR canno: igneore factors making the rule
~napplicable on the thecry that they are only "technical" in
nature. In sum, because Rule 3.6 did not apply to the reported
commernts, and because no other rule or standard of conduct
appeared to prohibit them, OPR determined that nc investigation
was warranted.

The foregcing having been said, It is important tc emphasize
that, :n finding an investigation of the reported remarks to be
unwarranted, OFR did not intend to signal approval of them.
Indeecd., OPkR viewec the gquoted remarks as regrettable and told
Smalzz as much.

Respectfully Submitted,

A

Paul L. Colby
Assistant Counsel

reportel commen:ts.

See Repor: a: page 21 of Appendix C (in July 15, 1998
letter, OPR caut:oned Mr Smalcts against interpreting OPR's
:on:;uszon thar nc ingu:iry was warranted as "mean{ing] that [OPR]
found the commen:s tc be appropraiace") .
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