OFFICE OF INDEPENDENT COULNOLL

DONALD C. SMALTZ
In re Secretary of Agriculture Esps

PO. Box 26356

103 Oronoco Street. Suite 200
Alexandnia, VA 22313

(703) 706-0010

(FAX) 706-0076

December 5, 1997

CONFIDENTIAL

Hand-Delivered

The Honorable Janet Reno

Attorney General of the United States
United States Department of Justice
10th and Pennsvlvania Avenue, NW
Washington, D.C. 20330

Dear General Reno:

] write to express my extreme concern and indignation with recent press
reports that attribute to high Justice Depantment officials statements impugning,
the competence and motives of independent counsels appointed at your request
(myself included). and even of the Special Division of the United States Court of
Appeals for the District of Columbia Circuit that appoints independent counsels.
Such statements. aside from being extremely unprofessional, seriously impede the
accomplishment of what should be our common goals, namely, effective law
enforcement and the detection and deterrence of public malfeasance.

In some of these statements to the press, vou and other top Justice officials
have directly disparaged the abilities of the independent counsels and their staffs.
For example. the New York Times of November 26, 1997, reported:

Ms. Reno’s unwillingness 1o seek an independent prosecutor in
the campaign finance case appears to be shaped by her experiences -
aimost all bad from her point of view — with other outside counsels
appointed at her request since she took overin 1993 .. ..

Appendix C - Page 1



The Honorable Janet Reno
December 5, 1997
Page 2

[T]n recent years, top advisors to Ms. Reno have complained
bitterly about the quality of independent prosecutors . . . .

[Some Justice Department] officials regard four of the five
independent prosecutors appointed under Ms. Reno as overzealous
amateurs who have tried repeatedly to expand jurisdiction . . ..

[SJome lawvers who have worked with the Attorney General in
recent vears have said she seems to impose a higher standard as
dissatisfaction with the counsels has increased.

Such statements. coming as they do from federal prosecutors and apparently
sanctioned at the highest level, are nothing less than shocking. They threaten to
undermine the efforts of the independent counsels in the already difficult job of
prosecuting public corruption. Imagine, for example, the possible effect of such
statements on jurors in our trial in the District of Columbia of a former high
official of the Department of Agriculture, which was in progress when this issue
of the Times hit the stands.’ Moreover, what will the future prospective venire
imagine. suppose. or believe when they learn that the case they are summoned to
hear is an independent counsel case?

' Cf.. ABA Model Rules of Professional Responsibility, Rule 3.6, Trial Publicity:

(a) A lawver who 1s panicipating or has participated in the investigation or
litigation of a maner shall not make an extrajudicial statement that a reasonable
person would expect to be disseminated by means of public communication if the
lawver knows or reasonably should know that 1t will have a substantial likelihood
of matenally prejudicing an adjudicative proceeding in the matter.

* This office currently has three indictments pending, two of which are in this District,
with more to follow.
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These remarks are also particularly unsettling because the overwhelming
majority of the attorneys in the independent counse] offices are detailed from the
Department of Justice and the United States Attorney offices, and 2 significant
portion of the remainder are former Justice Department employees or AUSAs.
Similarly, most of the investigators in the independent counsel offices are on
detail from the FBI or other federal investigative agencies. Disparaging the
quality of personnel in the independent counsel offices brings disrepute upon the
department and those enforcement services from which they are drawn.

Equally disturbing is the public criticism of the Special Division, and
especially Judge Sentelle. head of the Special Division, attributed to Justice
Depantment officials. For example. the same New York Times article reported the

following remarks:

[S)ome Justice Department officials have derisively dismissed
the suggestion that the outside prosecutors selected by Judge
Sentelle’s panel are in fact anyv more independent than Ms. Reno.

Democrats have complained that Judge Sentelle, an appointee
of President Ronald Reagan. 1s a North Carolina supporter of
Republican Senator Jesse Helms . . ..

As officers of the court. we know that it 1s highly improper to attack
members of the judiciary in the press, particularly because they are institutionally
unable 1o respond in kind. The fact that an attorney does not agree with decisions
made by a court or an individual judge. even those fulfilling extraordinary
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functions such as the members of the Special Division, does not justify such ad
hominem attacks.’

Finally, the recent news reports, including the December 1, 1997 New
Yorker magazine article “Janet Reno, Alone,™ show Justice Department officials
attacking independent counsels by publicly airing past disputes between the
departments and independent counsels, myself included. For example, the Aew
York Times of November 29, 1997, reported:

[T]he independent counsel who is said by officials to most
irritate the Justice Department is David M. Barrett .. .. Law-
enforcement officials said he had fought with Ms. Reno about
expanding his jurisdiction and has delved into marters far from the
original accusations against Mr. Cisneros. At one point Mr. Barrett
wanted 1o investigate how Ms. Reno and her aides decided to deny
him an expansion of his charter, officials said.

[Alfter repeated clashes with independent prosecutors, Ms.
Reno and her advisors have grown disillusioned with many aspects of
the independent counsel law, sav Justice Department officials, current
and former.

' Cf.. ABA Mode! Rules of Professional Responsibility, Rule 8.2, Judicial and
Legal Officials:

(a) A lawver shall not make a statement that the lawyer knows to be false
or with reckless disrepard as 1o 115 truth or falsity concerning the qualifications or
integnty of a judge. adjudicators officer or public legal officer, or of a candidate
for election or appointment to judicial or legal office.

‘ This arucle. which relies in significant part on an interview(s) with vou and others at
DOJ. states: “Reno. meanwhile. has quietly - and unsuccessfully - made an effort to rein in
some of those far flung prosecutions. Some suggest that this setback ro Reno s authority may be
affecting her curren:t decisions ~ (p 45) {(emphasis added)
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Ms. Reno’s disputes with independent prosecutors, waged
largely in closed arguments and sealed court documents, are
emerging as a sobering experience that is shaping her views . . ..

Mr. Smaltz has aggressively urged Ms. Reno to broaden his
jurisdiction since his appointment in 1994 . ... He tangled with her
once over whether he could expand his charter to investigate Tyson to
see whether it had given unlawful gratuities to other officials. Ms.
Reno barred a broader inquiry.

As should be obvious. the proper place to resolve such disputes is in private
and. if necessary. before the courts -- not in the press. That is how we have always
antempted to resolve such disputes between our office and yours but, apparently,
some members of vour staff appear to believe that these are political matters to be
decided by antempts 1o influence public opinion. The only conceivable result from
such tactics can be to undermine respect for, and the effectiveness of, law
enforcement and the fair administration of justice.

In this regard. | would remind vou that we have had continuing concerns
regarding leaks from vour office to the press about confidential communications
with our office. See my lenter 10 vou of February 24, 1995, a copy of which is
attached. The quoted passages raise these same concerns once again.’

LY

Dear General Reno
1 wriie to appnse vou of a concem that has just come 10 my attention this
afternoon which | beiieve requires immediate investigation by the Department.
Today, my office received a call from a respected member of the press.
Dunng the course of the conversauon with Charles Bakaly, Deputy Independent
Counsel. that press representative inquired:

"about a lener from me 10 you requesting an
expansion of junsdiction over Tyson Foods; and
[continued on next page]
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In summary, 1 am deeply troubled at the recent efforts of you and vour
subordinates 1o disparage independent counsels and the Special Division in the
press. If you are dissatisfied with an independent counsel and you believe vou
have good cause to fire him, that is a right you have under 28 U.5.C. § 596.
Alternatively, you may have the Special Division terminate his investigation under
§ 596(b)(2). 1f you are dissatisfied with the Independent Counsel Statute, the
place to address any perceived problems is in Congress.

Anacking the independent counsels and their staffs, who are carrying out to
the best of their abilities the investigations that you earlier set in motion, by
definition independentiy of the perceived needs and desires of the Department of
Justice. serves to undermine the cause of law enforcement, generally, and the fair
administration of justice, particularly. After all, Ms. Reno, we who are
independent counsel in fact 100k the same oath you took and are certainly no less
well-intentioned than vou!

annbuted to vou a position similar to that expressed
in vour lenier 10 me dated February 17, 1995.°

Our office has gone to great lengths 10 maintain our original letter from
Elizabeth Tavlor 1o Lee Radek (indeed we labeled it with a 6(e) designation). We
similarly maintained vour response in secret.

You are undoubtedis aware that Tvson Foods has been engaged in a well
orchestrated campaign to convince the public, Congress and others that | am
acung 1n excess of my junsdiction tn the course of my investigation. The
unauthonzed release of not onlv the fact but also the nature of communications
between my office and yours concerming junisdictional issues when 6(e) materials
are involved mayv well constitute a federal cnminal offense. Accordingly, by this
lenter 10 vou | am requesting the Department of Justice to undertake an
investigation as to the source of the release of this confidential information.™
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1 sincerely request that in the future you direct the officials who work for
vou to temper their public remarks, and to present any concerns or CTiticisms 10
our office or the offices of the other independent counsels so that any genuine
problems that arise can be addressed directly and not become the subject of

political grandstanding.

Finally, ] speak only for myself and copy only those persons whose names
are shown below. I hope that we can resolve these concerns inzer se.

Sincerely

/Jeadl [ e 4
Donald C. Smaltz
Independent Counsel

DCS/imd
Attachment

Confidenual Copies:
The Honorable Kenneth W. Starr
The Honorable David M. Barren
The Honorable Daniel S. Pearson
Michael E. Shaheen. Jr.. Counsel,
Office of Professional Responsibility

B WBia <K s rens ¢
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OFFICE OF INDEPENDENT COUNSEL
DONALD C. SMALTZ

in re Secretary of Agriculture Espy

PO. Box 26356

103 Oronoco Street. Suite 200
Alexandna. VA 22313

(703) 706-0010

(FAX) 706-0076

CONFIDENTIAL February 24, 1995

- . d U.S. Mail

The Honorable janet Reno

Anorney General of the United States
U.S. Deparment of Justice

9th and Pennsylvania Avenue, N.W,
Washington, D.C. 20530

Dear General Reno:

[ write to apprise you of a concern that has just come to my attention this afternoon
which I believe requires immediate investigation by the Department.

Today, my office received a call from a respected member of the press. During the
course of the conversation with Charles Bakaly, Deputy Independent Counsel, that press
representative inquired;

about a letter from me (o you requesting an expansion of jurisdiction
over Tyson Foods; and

artributed to you a position similar to that expressed in your
letter to me dated February 17, 1995.

Our office has gone to great lengths to maintain our original letter from Elizabeth Taylor to
Lee Radek secret (indeed we labeled it with a 6(e) designation). We similarly maintained
your response in secret.

You are undoubtedly aware that Tyson Foods has been engaged in a well
orchestrated campaign to convince the public, Congress and others that I am acting in
excess of my jurisdiction in the course of my investigation. The unauthorized release of
oot only the fact but also the nanire of communications between my office and yours
concerning jurisdictional issues when 6(¢) materials are involved may well constitute a
federal criminal offense. Accordingly, by this letter to you I am requesting the Department
of Justice to undertake an investigation as to the source of the release of this confidential
information.

I appreciate your prompt attention to this matter.

Smcer ly, /(Vl W, 5

Do dC. Smaltz
Independent Counsel
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The invesugation wnvolves dozens
of polincally influential Democratc
fund-raisers and top officials like Mr
Chnton, Mr. Gore and Cabmnet offy-
cers like Interior Secretary Bruce
Babbitt and former Energy Secre-
tary Hazel R. O'Leary.

On the other hand, Ms. Reno’s un-
willingness to seek an independent
prosecutor in the campaign finance
case appears to be shaped by her
experiences — almaost all bad from
her point of view — with other out-
side counsels appointed at her re-
quest since she took over n 1993.

Early in her tenure, she expressed
broad support for handing off inquir-
1es that seemed to cast even a shad-
ow of conflict over the department’s
ability to fairly investigate high Ad-
minstration officials

But tn recent years. top advisers 1o
Ms. Reno have complained biterly
about the quality of independent
prosecutors, who are picked by a
panel of three appellate judges head-
ed by David B Sentelie of the Dis-
trict of Columbia Circuit

Democrats have complained that
Judge Sentelie, an appointee of Pres-
ident Ronald Reagan, ts a North Car-
olina political supporter of Repubh-

can Senator Jesse Helms.

And 1in recent days, sorne Justice
Department officials have derisively
dismissed the suggestion tha! the
outside prosecutors selected by
Judge Sentelle’s panel are in fact any
more independent than Ms. Reno.

These officials regard four of the
five ndependent prosecutors ap-
pointed under Ms. Reno as overzeal-
ous amateurs who have tried repeat-
edly to expand jurisdicion. The
name of the fifth has never been
made public.

Ms. Reno's aides have said she has
applied the same standards to each
appointment decision, but some law-
vers who have worked with the At-
torney General in recent years have
said she has seemed to impose a
higher standard as dissausfaction
with the counsels increased.

Only one prosecutor appomnted at
Ms. Reno’s request has closed down:
Danzel S. Pearson, who was named to
investigate possible financial impro-
pneues by former Commerce Secre-
tary Ronald H. Brown, ended his
work after Mr. Brown was killed in a
plane crash.

JHE fE0 oK Tretes
TeFESDA ¢

VMR AR 2L, 1997
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Surprise someone
you love with an
orchard. water

works or piece of

a playground
in Lebanon.

Here's 2 wav 1o solve your what-

. to-gve problem. Show your love for

somconce special with a umique pift
found 1n our “Quaker Caualog™—the
smallest but sturdiest new caalog to
amve in the mail

For cach $35 donated to AFSC.
vou're entitled to a pift card with
original artwork in color, and a
ceruficate that tells the project story
and lets vou wnite-in the name of the
person being honored Imagne who

! would be delichted to recenve one of

these cunous Qs

60 fruit wees o improve the diets
and 1ncomes of Haan willagers
(S1001. 6 hyghene kits for the next
refucee cergenes (360, pipes and
taps to bring potable water tw a

¢ Victam village {833). garden seed
© packets tor 10 Mohawk tamibies 1n

New York Sute (S30). a sewang
machine tor 2 rural women
cooperatine in Alozambigue (S2(X))
4 square meters of playground anc
equipmen: 1or Kids 1n southern

. Lebanon (70 a grant to heip

AFSC « Ainica Peace Tour vistt

Amcncan colieges (3230). one day of
Help Increase the Peace travung |

for 8 pubiic school students (S8
These wholc earth “Quaker
Cauloc™ o i all ages and people
of good will evenwhere. from the
heartiang to land s end  One sze

. realiv doev it all

Alternative gitts can end vour

. what-to-gnve blues dunng holidavs
© and celebrauons  So cheer up. and
© honor some special peopie. too'

Amencan Frends Sermoe Commtter

- Development Offuce, 1501 Cherry

Sirret, Philadeiphia, PA 19102

Mv order from the “Quaier Caiog”™
s tor 10 be sent bn mail

: plane. train bus  boar. bike or

donken whatever st aakes Please send

me cards and ceraficates
s~

Agares

Ln Sy L
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Visa/Mastercard 1-888-588-AFSC
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THE POLITICAL SCENE

JANET RENO, ALONE

The Attorney General's real legal battle 1sn't with
the White House—it's with the F.B.1

BY JANE MAYER

ON a quiet Friday evening carhier
this month, the Artomney Gen-
eral of the United States, Janet
Reno, indulged herself in 2 fantasy about
life after the Clinton Administration.
Qurtside the large windows of her office,
the sun was sernng over the Mall; most of
the hundred and fifteen thousand federal
emplovees who report to her were head-
ing home. Some might consider her po-
sinon—the most powerful job in the
Amencan legal svstem—fantasy enough,
but at thus moment her thoughts were far,
far awav from the squat building that
houses the Deparrment of Justice.

Other Washington dignitaries may
dream of money to be made or ambassa-
dorshups to be garnered. Not Janet Reno.
“1'd Like 1o getin 2 muck.” the Anomey
General sasd “That's what 1'd like to
do—get 1n 2 tfruck. and put in a cooler
and a stove. and a birtle dresser drawer
and a place for a cot. Then take 2 canvas,
and have 1t hooked to the back so that 1t
rols cur—1 could use 1t a5 2 rarpaulin—
and rake off across the counmy!” Reno's
ciosest fnend in the Cabinet, Donna Sha-
laiz. the Health and Human Services
Secreran. savs that Reno has ralked with
her about this notion. 1 told her I'd
dnve.” Shalaia sud

}f Janet Reno 15 entertaining fantasies
of escape. no wondet. Reno came 1o Wash-
ington as someone whose integnty was
bevond question and has seen herself cast
as vet another Admunistration figure ac-
cused of lapses in cthical judgment. Be-

| cause of her hesitanon i1n appointng an

outside counse! to Investgare campaign fi-
nanang. the Times has enncized her so fre-
quentv that 1ts Reno-bashing editonals
have come to resembie a running feature,
Lke the shuts showcasing “Janet Reno's
Dance Pamv™ on “Saturday Night Live.”

Reno's mother once said of her, “She
loves pressure more than prestge.” But
Reno. who s fifty-nine and is affected by
the carly stages of Parkinson's discase,
seems close 1o having had enough of

both. During a gruclling but masterly
eight-hour appearance last month be-
fore the House Judiciary Commurttee, she
could be glimpsed clutching her knees to
conceal a remor. She savs that when she
graduated from Harvard Law School. in
1963, she promised herself that she

A Justice veteran thinks Reno “outfoxed
herself™ by grnng too much authonity to Freeh.

would never stav in a job she did not en-
jov. And although she says that she sall
finds being Attomey General “fun,” and
that she has much she wants 1o accom-
plish, she also says, “There are days that
1 can do without. Luckily, I'm good at
going home and curling up with a good
book. and just dropping out of whatever
Iwasin”

HE appeal of serding in with a good

book 15 obvious, after more than 2

vear of investgatng the seemingly tnex-

haustible supply of embarrassments gen-

erated by the fund-raising operations of
the Clinton-Gore reélection campaign.
As in all erimunal probes, details of the g’
Jusnce Department’s investigation have ¥
been secret, but it has been clear all along £
that whatever the Aomnev General de- 2
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cided about referning a criminal nvest-
gation to an outside prosecutor would
have enormous political consequences.

From the start, Reno said simply that
she would base her degision on the law and
the iegal facts. Bur when we spoke car-
lier this month she conceded that neither
the law nor the facts were as dear as one
mught wish. When 1 asked Reno 1f two
expenenced lawvers could reach opposite
conclusions on the rightness of appoint-
ing an independent counsel—which ts. re-
markably, the case with Reno and Lows
Freeh, the F.B.I. dircctor—she sighed
and said, “I think so.”

Last week, officials close to the inves-
tiganon told me that Reno had in fact de-
cided not 1o name an outside counsel 1n
the specific cases at hand. which invoived
the quesuon of whether President Clin-
ton and Vice-President Gore had violared
the Pendieton Act of 1883 bv soLcainng
campaign tunds over the telephone from
federal properey. Rather, these ofhaals
said, Justice 15 bkelv to indict at Jeast one
lower-leve! person—the former Lirtle
Rock restaurateur Yah Lin (Charbe) Tne—
tor campagn fund-rasing violauons, and
perhaps will take other acnons aganst
more prorunent figures 1n the future

A nnding bv Reno that the alieganons
of wrongduing aganst the President. the
\ice-Fresident, and other serior ofhcials
are not “specin. and credible” enough to
warrant an outside invesugauon ss Likeh
1o turther enrage her cntcs and. in adds-
uon. o 1eicrTaph to the country that the
campaign-nnance laws are no? taken se-
nousiv On the other hand. 2 geasion to
appoint an ingependent counsel would
carm wath 11 the potential to damage no!
oniv the iegacy of Presigent Clinton bu
also the tuture of hus presumned heir. the
Vice-President The independent cour-
sel henneth Starr's Whatewater invesu-
gation of what began as a small-tme
reai-estate deal 1s now entenng its fourth
vear, at a cost, s0 far, of more than twenn -
five mudbon dollars One can onh ymag-
ine what an ingusny into the entire Tund-
rasing operanon of the 1990 campaigr
would entai

Desputc the political 1ssues, and the
nevitabie cnucism, few peopie sincereh
doubt Reno’s integnin The question.
however, seems to be whether good in-
tentions are enough to run the Justice
Department in an era when so mam
pouucal fghts devolve into nasrv iegal
showdowns. Rena's strugples somenmes

seem like a test of whether 2 strong- |

willed, self-contained individualist—
someone who scems almost out of place
in the rwenneth centun~——can prevail
simplv by doing what she sees as the
nght thing.

Ironically, Reno is accused of protect-
ing a President who, bv most accounts,
doesn't much like her. Indeed. afrer Chin-
ton was reglected, he let it be known that
he wanted Reno to resign. Reno an-
nounced that she planned to stay on
nonetheless. Clinton, White House staff-
ers say, didn't dare risk the polidcal con-
sequences of removang her, but, as Reno
finushes her fifth vear in the job, she is sall
regarded as being so alien to the Clinton
Admurustration that one of those closest
to the President refers 1o her in private as
the Marman.

Reno certainly remains an unusually
solitary person in gregarious offidal Wash-
ington. The phrases insiders use to de-
scribe her tend to focus on how out of
place she 15="2 different sort of animal”
1s onc descnpton—but such phrases may
sav less about the animal than about the
200 Part of what makes Reno stand out,
according to those who know her best, 1s
that she appears to be indifferent 1o the
wdgment of others. Walter Dellinger,
who served under Reno as Acung Solici-
tor General and has rerumed to reaching
jaw at Duke Universiey, savs, *] sit down
here 1 North Carobna reading in the pa-
per that mounntng pressure makes it in-
evitabie that she will do this, or the op-
posite. but neither of these observations
makes am sense in Janet Reno's world ™

Reno bves aione sn 2 small apartment
2 tew blocks trom the office, to which she
walns cach morning before seven and
trom which she usuallv rerumns home af-
rer ey Her weekends are devoted to work,
reading. and outdoor rambles—hikes
asong the C & O Canal (she estimates
that she has walked about a hundred
muies to date). or padding on the Poto-
ma: Ruver 1n 2 snub-nosed version of 2
kavak calied 2 Poke Boat. She also enjovs
telung trees wath a chainsaw. Her sister,
Magg Hurchalla. a former ofhaal in Mar-
tin Counn, Flonda. confirms that Reno
finds this nowsy pastme “more soothing
tnan deabing with Congress.”

In Fionida, where Reno was raised,
she has manyv devoted friends; she re-
mans close 1o her brother and sister and
thew chidren. (Her parents are no longer
aive.) But in Washingron she funcuons
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without allies either in the White House
or on Capitol Hill. She has close col-
leagues 1n the Justce Department but
few, 1f anv. real confidants; she does not,
1 was told bv more than one person, seem

{ to need fnendship. She reads the news-

papers carefully but 1s more Likely to com-
plain about the nme-consurming volume
of news concerming her than about the
contents of the stories. Dellinger savs,
“She simplv does not respond to the sys-
tern of positive and negative incentives
thar works in Washington: fear of cnit-
scism and ambition for higher office.
She's not driven by the need for
approval,” and he sees her as “the
single most inner-directed person |
have ever known, without a doubt.”
There 15 a theory among some
Clnton cnucs that Reno kept her
10b bv smijung a deal with the Pres-
ident dunng a privare White House meet-
ng 1n December of 1996, just before he
announced her reappoimntment. However,
if there 1s a “secrer” about Reno's relations
wath Chnron it pertuns not to any col-
iusion berween them but to the distance
berween them In modern times, most
Presiaents have chosen trusted associates
to fill the post of Anomev General: John
Kennedy preked tus brother Robert (Rob-
ert hennedv's portrat hangs in Reno's
prwate office:. Richard Nixon picked
lohr. Murcnel. his law parmer: Ronald
Reagan picked his personal lawver, Wil
Lam Frencr Smich When Renc armved
ir Washungtor—sne had been the Dade

" Counn, Flonda, state amomev-—she was

the onis one of Conton's Cabinet choices
whe had not known him beforehand.
Nor did she know anv of the other Cabi-
net members Moreover, she had never
workeg in tne teaeral legal svstem.
Dunng much of Clinton's first term,
he and fu« Where House counsels seldom
aealr witk: Reno directiv except in formal
serungs. such as Cabiner meeungs. And
one tarme: White House ofhcial savs,
“Even tnere, | was struck that she was al-
most reciusne T By dint of her nte, she
was seared close to the President, this
officia. adds. bur “unless she was asked
about an 1ssue she sat there and said very
lirtie * When | asked Reno if she consid-
ered hersel! 10 be 3 fnend of Clinton's,
she repied, “He's alwavs rreated me as if
I were ™ But she has been mvited to just
onc state dinner, and. as she acknowl-
edges, she has never been included in in-
tormal White House social gathenngs.

Clinton conceded on an overseas mn ear-
Ler this fall that he rareiv talks to his Ar-
tomey General.

“The President and she just neve:
clicked.” a current White House omaal
savs, aiang both Reno's evident discom-
fort with Clinton’s outgoing stvle and
her more liberal views on cnimunal-stice
issues. What may have done her more
damagre than her views or her inabilin to
schmooze with the Whire House crowd,
though, is her somenimes impohinc di-
recmess. (When the tormer Whate House
Counsel Liovd Cutier piaved down a

children’s 1ssue she had champr-
oned, Reno s reported to have
said, “Liovd. vou don't know what
you're talking about.™ One senior
White House official regards Reno
as so stubbornlv perverse in her
distaste for polirics that he savs, “]
always thoughr that if we were soft on
crime she would be hard on enme.” The
former White House political adviser
Dick Morns, whose onlv concern was
politics, savs, “She was obstructionist,
liberal . . | and she spent most of the nme
nasnit”

A number of Reno's decisions have
angered the White House. One of them,
surprisinghy, was her forthright accep-
rance of blame for the more than eighry
deaths thar followed the storming of the
Branch Davidian compound in Waco,
Texas. in 1993. The mea culpa trans-
formed Reno into a folk hero after she'd
been on the job onlv a month, and a wop
aide to Clinton has told me thart the
President and others felt her candor to be
a rebuke to Chinton, making him seem
weak and equivocating by companson.
The Justice Department's habit of an-
nouncing major policy decisions—such as
changing the government’s stance on the
landmark Piscaraway affirmative-action
case—without first checking with the
White House has also rankled. But noth-
ing Reno has done, a confidant of the
President savs, has made Chnton angner
than her record number of referrals of in-
vestigations 1o independent counsels,
most particularly in the case of Henry
Cisneros, the former Housing and Urban
Development Secretary and a Clinton
friend. “The President is stll mad at her
about that one,” the confidant says. Cis-
neros was accused of making false stare-
ments to the F.B.l. during his routine
background check—specifically, underes-
umatng the amount of monev that he
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had paid to 2 former mistress. At the
rime. Reno noted that her decision to ap-
point the counsel had been 2 close call:
several people familiar with her deasion
sav that she was torn about 1t but that the
F.B.L, whose agents were incensed at
having been deceived, persuaded her to
go forward.

It was generally assumed that the Cis-
neros probe would take a few months.
Instead, it has lasted rwo and a half vears,
has cost at Jeast three million eight hun-
dred thousand dollars, and isn't over ver.
The questioning has gone so far afield,
two sources say, that the independent
counsel, David Barrett, has even tried
to investigate other women whom he
thought might have been hinked to Cis-
neros in the past. A spokesman in Bar-
rett’s office declined to comment on that
subject. as did Cisneros’s lawver. Cono
Namorato. Cisneros resigned from the
Cabinet :1n November, 199€, and an in-
dictment of him 1s expected by the end
of the vear

IY does not help Reno that she 1s thought
bv some to be 2 bad manager. and no
one knows this berter than Lowss Freek.
whose agents have been working with Re-
no's anomets on the mvesuganon of cm-
paign finances In the chain of command
ar the Department of Jusuce. the F.B.
head reports to the Artorney General. bur
Freeh has shown a raient for bureaucratc
maneuvenng that far surpasses Reno's

At the root of Reno's management
probiems. according 1o several top-ieve!
officials who have worked ciosely with
her. 1s 2 difficulny 1n serang prionoes He:
staff frequentiv menoons her “get back”
bst—compendiums of hundreds of itemns
that she thunks need arrending 1o The bsts.
former and current smaffers sav. @n give
equal weight 1o an unhappy consuruents
lerter and to a revamping of the teaera
enrrunal code "It wasn't st a torest-ang-
trees problem.” someone who dealt wath
the office told me. "It was a forest, plan-
ets. trees. and leaves problem ” In Flonda.
eventiung ran smoothiv when Reno had
a sgong depun: when she didn't. tunps
tended to fall apart. Thus has been the par-
tem in Washington, too. Unforrunateiv for
Reno. her miented No. 2, Jamue Gorelici..
left last March

Almost from the ome a task force was
appointed, 2 birte more than a vear ago,
the Jusuce Department’s mvesugauon
into campa:gn fund-raising has been

mired in dissension and confusion. The
task force was riven along nstitutional
lines—berween career attorneys from the
Justice Department’s Public Integrury
Secuon and F.B.1. agents assigned to as-
si1sT them.

Underlving the savalry, according to
sources from both the F.B.L. and the Jus-
nce Department, was 2 dispute over how
serious the marter was and how senior the
ultimate targer ought to be. The EB.1,
tking its cue from Freeh, saw the Presi-
dent as the targer, and aimed its invesu-
gation accordingly. Justice Department
artorneys, taking their cue from Reno,
wanted to focus on uncovering specific
acrs of wrongdoing rather than on par-
ncular persons. The two approaches were
evident from the start. Justice assigned
onlv four attomeys to the case, most of
whom were following up on newspaper
stones. According to an F.B.1. source,
Lee Radek, the head of the Public Integ-
ntv Secoon, believed thar the independent-
counsei statute undercut his department’s
roie, and was not conviniced that the mat-
ter constiruted a erirminal case. “He told
us there was nothing there, and that the
whole thing should be wrapped up in
ninen davs,” the source savs.

The F.B.1.. meanwhile, had designated
the marier “Major Case Number 1337
plaang 1t in the same league as the TWA
Fught BOO invesuganon. "This was verv
unusual,” an attorney familiar with the
case savs By last spring, the FBIL. be-
ueved that Justice attorneys should stop
focussing on campaign-finance-faw in-
tracuons, and instead trv to make the
case that there was a2 enminal conspir-
acv within the White House and the
Democrauc National Commuttee to
evade campaign-finance laws. It was
mush.” one attornev close to the task
force complans. “But,” this attorney
savy. “the F.B.1 was beginning to show
isels tarpet-dnven, and the targer was
the Presigent ™

Gwven thus difference of opinion, 1t did
not take long for some of the Justice De-
partment’s artornevs to suspect that Freeh,
who had been widely enticized by Repub-
beans in Congress, was using the inves-
ngauon as 2 means of repaining political
aamage he humself had suffered. Others
thought that he was being politcal in an-
other sense: tving to protect humself and
the Bureau from direct blame for what
would ievitably be 2 conmroversial—per-
haps oxplosive—nvestigation. “From the
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start, 1 think the Burcau wanted an in-
Aependent counsel,” one Jusace Depart-

nt artorney savs. “Frech is really the

ax of thus whole thing ™

Not surpnsingly, the confhicnng goals
of the F.B.]. and the Justice Department
gencrated mutual distrust. Although the
Justice Department had secured ofhce
space in downtown Washington for
agents and attornevs to work together,
higher-ups at the F.B.1. preferred 10 keep
all subpoenaed documents at Bureau
headquarters, prompting complaints from
the attornevs that they were unable even
1o look at documents cruaal to their po-
tential cases. F.B.1. officials claimed thev
were merelv processing the documents
1nto a computenzed dara system. A serwor
F.B.l official concedes. though, that the
data svstem was a quagrmure. It was tak-
ing the agents ten days to process a single
box of documents. By midsummer, the
task forvz had subpoenaced thousands of
such boxes At one point. the nvalry grew
so fierce—and so pem-——that 2 stuggie
Droke out over wWhose tramed portrat
protograps would be darger in the task-
¢ v ofice. Freeh's or Renos The antor-

neve whe 3t rst were tumped by the

F.B.I's big Frech, sent for a jumbo Reno.

Because Freeh, unlike Reno, is by all
accounts extraordinaniy sensitive to pub-
Lic 1mage, that increased the straims be-
tween the two agenaes. Each ame a new
storv broke in the press, the task force
was asked why it had not known about
it first. Last summer, when Fred Thomp-
son, the Republican senator from Ten-
nessec, was prepaning for public heanngs
on the fund-raising 1ssue, Freeh insisted
that the task force interview every wat-
ness first—a demand that some of the
arrorneys viewed as little more than an
exercise 1n self-protecuion. Freeh, who
has a reputation as a first-rare investiga-
tor, apparently had reason to be con-
cerned. The task force was unable to
keep up with the flood of complicated
leads that rurned up in the news and the
heanngs. Before long, leaks svmpathenc
1o his viewpaint began to appear in the
press

Thus fall. arter a senes of public hu-
miliauons, tensions got worse. First came
a Bob Woodward ston in the Washingron
Fes: reporung that some of the money
rused by Al Gore in phone calls from hus
office wentnto the Democratic Nauonal

SURBERY - B

Tm arraid there wasn't anvtiing we could do to save hm,
but we did manage to recover hus black box.”

THE NEW TUNRRD L vonl Yol

Committee’s “hard money ™ bank accouns.
not just 1nto the “soft monev” accounts.
which are unreguiatec bv most faws
Gore savs that he had no knowiedge o
this. Legally. the disuncnon propabis
doesn't matter much. But Reno's admu--
sion that she leamed of 1t from the pres.
was cnormously embarrassing.

Then, in mid-September. 1n a closed
mecting with several Republican sena-
tors, Reno and Freeh admuitted that they
knew less about the Chinese govern-
ment’s alleged involvernent in the fund-
raising scandal than did the director of
the C.LA., George Tenet, who was also
in the meenng. Worse, Tenet said he had
learned what he knew from the F.B.1.,
leaving the senators to conclude that both
Reno and Freeh could not keep abreast
of their own investigations. Senator Arlen
Specter, of Pennsylvamia, who artended
the mecting. acknowledges thar he was
funious with both Reno and Freeh. They,
too, left the meeung bvid. Reno. whose
ternper is volcanic, was having what her
staff had come to refer to as a “double
veiner,” so flushed were her face and
neck. It later umed out that Reno had
had at her disposal the informanon about
the Chinese which the senators quizzed
her on, but that she had either forgotten
it or not read it. Freeh's underlings had
the informauon, too, but had evidenty
failed to inform him.

That weekend, Reno and Freeh shook
up the task force, removing its top Jus-
tice Department supervisor. Laura Inger-
soll, and instaliing a new head, Charles
La Bella. a San Diego prosecutor close to
Freeh. Soon afterward, in an attempt to
regain the confidence of Congress and
the public, Reno announced that she
would give Freeh equal say in overseeing
the investganve aspects of the probe, and
that she would foreclose no avenue of in-
vestigation until he was satisfied. Her
move was seen as a nisky gambit: to stanch
the flow of leaks that seemed to be com-
ing from the F.B.1,, she was undercurtng
her own authonty. One Justice Depart-
ment veteran close to the situation won-
ders if Reno, by handing so much author-
1y to Freeh, has “outfoxed herself.”

Cunously, when Reno was asked about
her relanonship with Freeh, she said that
all is well: they meet and wlk often, and
they are mutually respectful. Odder sull,
she denies that Freeh ever told her she
ought to appoint an independent coun-
sel in the fund-raising marrer. “He has not
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said 1t to me,” she says. An F.B.1. spokes-
man said that Freeh declined 1o comment.

T 1s generally agreed that Reno was re-
lucrant 10 recommend an outside coun-
sel because she sees no clear cnimunal case
agamnst the White House, and trusts her-
sclf to be farr. In addinon, a few of the
people who know her best bebieve, she has
begun to have second thoughts about the
independent-counse} process itself. Reno
would not discuss her opinion, but she is
surelv awarc that there 1s mounting, and bi-
partisan, senument within the legal com-
munty that the mechanism is out of congrol
As Warren Rudman, the former Repub-
lican senator from New Hampshure, put
1t to me. independent counsels are “kungs
in a land that doesn't believe 1n kungs ™
Since the independent-counsel leg-
islation was enacted, in 1978, as a post-
Warergare efiorr to encourage good gov-
emnment, the invesuganons launched under
1t have expanded sharply in number, cost.
and scope. In the furst eight vears, six coun-
seis served. at a cost of $4.5 mulbion. By con-
trast. in the past esghr vears eight known
independent counsels (the exastence of oth-
er~ mav be under court seal) have repon-
ediv spent almost twentv armes that much—
S8U T miuor. Berween March. 1990, and
Muarch, 1997, the exssung independen:
counseis spent rwennv-one mulbon doliar
One current independent counse..
Dorald smaitz. has moved from Caluor-
i, and bought 2 house in the W ashing -
tor; area Smaltz. the Starbucks of pros.
ciutors. ha- had branch offices 1n New
Oricans. lackson. Mississippi. and Sar.
Franaisco In more than three vears, ne
anc hrestaff of forn have spen: $11 Y
militor o investigate aliegations tha:
Mike Esm. tne tormer Agncuinure Sec-
retan . accepted around thurm-fve thou-
sand doliare worth of foorball uckets anc
other iliegal graruities from companies
that he reguiated. Although Esps has
been indicred. he has not been charged
with gnang preferenoal peatment to hi
benetactors, but Smaltz has arguec tha:
thus doesn't manter. Smalz's spokesmar,
Charies Bakalv, savs that when Congres:
created ingependent counsels 1t mav no*
have reahized how all-powerful 11 was
making them “These offhcials are ven,
very powerfl.” he savs “There s no bud-
get. and tnere are no bemuts AL the in-
gredients tor disaster are there
Reno, maanwhle, has queth—and un-
successhulh=—made an effort to ran 10 sore

of these tar-flung proseCulons. dources
close to the Espv invesnganon say that
about a vear ago Justice Deparmment at-
torneys tried to deny Smaltz the right o
cxparid his probe further. To Reno's con-
sternaton, the department was overruled
by the three judges who oversee the im-
plementanon of the independent-counsel
act. Some suggest that this serback 1o Re-
no's authonty may be affecung her cur-
rent deasion.

In July, Eric Holder, formeriy the
United States Attorney for the District
of Columbia, joined Reno as her top
deputy, bringing new stability to the Jus-
tice Department. Bur top officials there
are nonctheless bracing for the reacuon
to a decision not to go ourside the de-
partment on the campaign-finance mves-
ugation. No reaction, however, 15 hkely
1o match Reno’s expenence back home,
n Mav of 1980, when, following a senies
of well-intenuoned missteps, her ofhce
borched the prosecunon of five white po-
Lecemen o such a way thar all of them
were acquitted of having beaten a black
insurance salesman ro death. Reno was so
certaun of her own faimess that she could
bareh rathom the response to the acquit-
tais there were davs of nots—and twenry
aeathe—in Miami's largest inner-ciry
biack neighborhood. Libern Ciry, and
Rene was stunned 1o find herself being
casugated as a racst for having lost the
ma As stores were looted and bumed,
the noters shouted, “Reno! Reno! Reno™

“The thing that's most important for
me 1s 1o know that 1t's not the end of the
world.” Reno said to me. After the nots,
Heno. instead of pwang up. threw herself’
inte & remarkable communitv-relations
efor: Sne met wath vurrualiv every eninc, no
maner how funous; defended herself on
racio shows that broadcast to large black
audiences. and anended every community
meeong she was imared to. In a mateer of
months, she went from being compared to
Hater to being overwhelmingly reelected.
Sne wor 1our consecunve elections.

Waiter Deliinger believes that Reno will
come 10 be appreaated in Washington, too.
A1 the end of the day,” he suggests, “]
ttunk President Clinton wall find humself
well served by Janet Reno—someone he
didnt know and who 1s not close to him.
Reno's realiv 2 fire wall, and these davs it's
berter to have 2 stranger as Anomey Gen-
era " If Delinger 15 wrong, there’s al-
wavs the open road. Reno's sister, Maggy,
savs, "l ve told her I find her a dog.” ¢
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Experience Sours a Once-Enthusiastic Reno on A pplying

the Independent Counsel Law

By STEPHEN LABATON

WASHINGTON, Nov. 28 — When
Janet Renc became Attorney Gen-
eral, she championed the independ-
ent counsel law as 2 way to assure
the mparuality of investigations
into lop Admunistration officials. Not
anymaore

Nearly five vears later, after re-
peated clashes with independent
prosecutors, Ms. Reno and her advis-
ers have grown disiliusioned with
many aspects of the independent
counsel law, say Justice Department
officials. current and former.

In recen! months, when reparters
have asked what she thinks of the
iaw, the Attorney General has point-
ediv declined to cormnment.

‘Ms Reno's disputes with inde-
pendent prosecutors, waged largely
in closed arguments and sealed court
documents, are emerging as 8 sober-
mg experience that is shaping her
views as she nears the deadline of
next Tuesday By then. she must
decige whether (0 seek [he appowmni-
ment of a new counsel to investigate
fund-rassing teiephone calls i the

After clashes with
the prosecutors,
disillusionment.

White House by President Chnton
and vice President Ai Gore

Whiie her aides have recommend-
ed that she not seek such a counsel
Ms Reno has shown no sign that she
15 close 10 a decision She has been
spending her Thanksgiving holiday
in Fiorida with her famiiv and rest-
g aher a brie! tnip 1o Mexico,
where she was briefiy hospitalized
eariier this week alter complamning
of nausea and dirriness

Justice Department lawyers have
hacd mans complants about inde-
pendent counseis and they are
acutelv aware of bitter White House
compiamts that Ms Reno has turnec
to the statute (oo often, and at times,
for seemingiv trivial matters

Those counseis appomnied at Ms
Reno s request have run up expenses
mto the tens of milhions of dollars
&nd torceg reiatively penripheral fig-
ures — in some cases (overnment
empiovees — 10 spend thousands of
aoliars in tegal tees Yet no! one of
1he independent prosecutors appotni-
ed during Ms Reno’s tenure has yet
Wwon a ConvICUOn against the princi-

. pal Chinton Admunistration figure

they were onginally appointed o u-
vestigate
Umne counsel, Donald C. Smaltz, has

brought charges against nix mair
investigative subject. former Agr:
culture Secretary Mike Espy An:
other, Kenneth W Starr. has won
several significant convictions anc
plea bargans, including agains!
James B. and Susan McDougal. the
former busmness pariners of the Clin.
tons; Webster L. Hubbeli, the former
Associate Attorney General, and him
Guy Tucker, the President’s succes-
sor as Governor of Arkansas.

Only two outside prosecutors
sought by Ms. Reno have actually
completed their work. The first 15 a
still unidentified counsel who de-
clined to prosecute Eli J. Segal, the
former head o! Presidedt Cinton's
Corporation far National Service
The other, Daniel 5. Pearson. re-
{erred his inquiry back 1o the Justice
Department after the focus of his
mvestigation, Commerce Secretary
Ronald H. Brown, was kilied last
year in a plane crash near Dubrov-
nik, Croatia.

Some of Ms. Reno's aides have
denied that her approach to the law
has hardened because of her exper-
ence. They said that she approached
each counsel decision on 1ts own
merits- and added that the depart-
ment lawyers were accustomed to
enforcing statutes passed by Con-
gress that they did not fully support.

Bu: a shift in the Attorney Gener-
al's thinking about wndependent pros-
ecutors seems apparent tn her own
words. On May 14, 1993, two months
after she took office but many
months before she sought her first
independent counsel, Ms. Reno said:
*The reason that | support the con-
cept of an independent counsel with
statutory independence 15 that there
ts an iherent conflict whenever sen-
10r executive branch oflicials are to
De investigated by the department
and 1ts appointed head, the Attorney
General. The Atorney General
serves at the pieasure of the Pres:
dent ™’

Contrast that statement 1o Ms. Re-
no's remarks last April. when she

turnmed down requests for an inde- |

pendent counse! to examine whether
Mr. Chnton or Mr Gore viclated
Section 607 of the Federal criminal
code, which makes it a crime for
Federal officiais to raise money on
Government property.

“First.” she said, “'the law apphes
specifically only to contributions as
technically defined by the Federal
Election Campaign Act (FECA) —
funds commonly referred to as *hard
money ' The statute orgunally ap-
phied broadly to any pohuca! fund-
raising but m 1978, over the objec-
tons of the Department of Justice,
Congress narrowed the scope of Sec-
tion 607 1o render 1t applicable only to
F.E.C.A. contributions.”

One former Justice Department
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