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1. Agency acted p r o p e r l y  i n  a m e n d i n g  e v a l u a t i o n  
c r i t e r i a  and  r e o p e n i n g  c o n t r a c t  c o m p e t i t i o n  
f o l l o w i n g  rece ip t  o f  " b e s t  a n d  f i n a l  o f f e r s "  
when b i d  p r o t e s t ,  w h i c h  was s u b s e q u e n t l y  
w i t h d r a w n ,  p o i n t e d  o u t  a m b i g u i t y  i n  e v a l u a t i o n  
c r i t e r i a .  F a c t  t h a t  b i d  p r o t e s t  may h a v e  b e e n  
u n t i m e l y  u n d e r  GAO p r o c e d u r e  is n o t  r e l e v a n t .  

2. When a n  o f f e r o r ' s  i d e n t i t y  a n d  p r i ce  h a v e  b e e n  
d i s c l o s e d  i n  a n n o u n c i n g  a n  award s u b s e q u e n t l y  
d e t e r m i n e d  t o  b e  i m F r o p e r ,  t h e  i m p o r t a n c e  o f  

. c o r r e c t i n g  t h e  improper award t h r o u g h  f u r t h e r  
n e g o t i a t i o n  o v e r r i d e s  t h e  c o m p e t i t i v e  a d v a n t a g e  
p o s s i b l y  b e s t o w e d  o n  a n o t h e r  o f f e r o r  b y  t h e  
d i sc losu re .  

Macro S y s t e m s ,  I n c .  (Macro), p ro t e s t s  t h e  award of a 
c o n t r a c t  b y  t h e  D e p a r t m e n t  of Labor  ( D O L )  to CSR, I n c .  
(CSR), u n d e r  r e q u e s t  fo r  p r o p o s a l s  ( R F P )  Eo. O N P  82-3.  T h e  
s o l i c i t a t i o n  was for  " t e c h n i c a l  a n d  a c c o u n t i n g  s k i l l s  
n e c e s s a r y  t o  closeGut  e x p i r e d  c o n t r a c t s  a n d  g r a n t s  i n  t h e  
n a t i o n a l  a n d  r e g i o n a l  o f f i c e s "  of DOL. Macro c o n t e n d s  t h a t  
t h e  s o l i c i t a t i o n  c o m p e t i t i o n  was i m p r o p e r l y  r e o p e n e d  a f t e r  
Macro h a d  b e e n  selected a s  t h e  c o n t r a c t o r ,  t h a t  c h a n g e s  b y  
DOL i n  t h e  e v a l u a t i o n  c r i t e r i a  d u r i n g  t h e  n e g o t i a t i o n s  
r e s u l t e d  i n  a n  a m b i g u i t y  and  a n  u n f a i r  a d v a r , t a g e  f o r  CSR, 
a n d  t h a t  Macro w a s  p r e j u d i c e d  by  t h e  improper re lease of 
i n f o r m a t i o n  r e g a r d i n g  i t s  proposal by  DOL. 

We d e n y  t h e  p ro t e s t .  

DOL i s s u e d  t h e  RFP o n  A p r i l  5 ,  1 9 8 2 ,  w i t h  a c l o s i n g  
d a t e  of A F r i l  3 0 ,  1 9 8 2 .  DOL requested proposals a n  a 
c o s t - r e i m b u r s e m e n t  b a s i s .  P a r t  "I," s e c t i o n  ' ' O , "  of t h e  
s o l i c i t a t i o n  m a t e r i a l s ,  " E v a l u a t i o n  Fac tors  €or Award, I' 
i n c l u d e d  t h e  s t a t e m e n t ,  "Your t e c h n i c a l  p r o p o s a l ,  w h i c h  w i l l  
be t h e  most i m p o r t a n t  f a c t o r  i n  t h e  award o f  a c o n t r a c t ,  
s h o u l d  b e  s p e c i f i c  a n d  complete." Hcwever ,  t h e  same s e c t i o n  
a lso i n c l u d e d  t h e  s t a t e m e n t ,  "The Governmen t  s h a l l  make a n  
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award t o  t h e  lowest cos t  o f f e r o r  who r e m a i n s  w i t h i n  
t h e  t e c h n i c a l  c o m p e t i t i v e  r a n g e  a t  t h e  c o n c l u s i o n  o f  
nego t i a t i o n s .  

E i g h t e e n  f i r m s  r e s p o n d e d  t o  t h e  s o l i c i t a t i o n ,  and f o u r  
were d e t e r m i n e d  t o  b e  i n  t h e  " c o m p e t i t i v e  r a n g e , "  i n c l u d i n g  
Macro and  CSR. A f t e r  s u b m i s s i o n  o f  " b e s t  and f i n a l "  o f f e r s ,  
Macro had t h e  f o u r t h  b e s t  e v a l u a t e d  t e c h n i c a l  r a t i n g  a t  
80.4,  b u t  a l so  had t h e  lowest cost  a t  $605,916.  CSR had t h e  
b e s t  e v a l u a t e d  t e c h n i c a l  r a t i n g  a t  97 .7 ,  b u t  had t h e  h i g h e s t  
cost a t  $846,705.  

On Augus t  6 ,  1 9 8 2 ,  C S R  f i l e d  a pro tes t  i n  t h i s  
O f f i c e .  The g r o u n d s  o f  t h e  p ro tes t  i n c l u d e d  a n  a l l e g e d  
a m b i g u i t y  be tween  t h e  t w o  e v a l u a t i o n  c r i t e r i a  d i s c u s s e d  
a b o v e  and  v i o l a t i o n  o f  FPR § 1-3.805 (1964  ed.,,amend. 1 5 3 )  
c o n c e r n i n g  p r o p e r  e v a l u a t i o n  c r i t e r i a  i n  n e g o t i a t e d  
p r o c u r e m e n t s .  On Augus t  18,  1982,  DOL n o t i f i e d  Macro t h a t  
i t  w a s  t h e  " l o w  cost  o f f e r o r "  and was s e l e c t e d  a s  t h e  
c o n t r a c t  awardee .  N o n e t h e l e s s ,  on Augus t  27, 1982 ,  when 
Macro r e p r e s e n t a t i v e s  a r r i v e d  a t  t h e  DOL o f f i c e s  f o r  
e x e c u t i o n  o f  t h e  c o n t r a c t ,  t h e y  were t o l d  t h a t ,  i n  v i ew o f  
t h e  pendency  o f  t h e  CSR b i d  p r o t e s t ,  no  award would b e  made. 

DOL a p p a r e n t l y  d e t e r m i n e d  t h a t  C S R ' s  p ro t e s t  had merit,  
and  o n  S e p t e m b e r  8 ,  1 9 8 2 ,  s e n t  t h e  o f f e r o r s  w i t h i n  t h e  
" c o m p e t i t i v e  r a n g e "  a m a i l g r a m  which  amended t h e  e v a l u a t i o n  
c r i t e r i a  by d e l e t i n g  t h e  s t a t e m e n t ,  "The Government s h a l l  
make a n  award  t o  t h e  lowest cos t  o f f e r o r  who r e m a i n s  w i t h i n  
t h e  t e c h n i c a l  r a n g e  a t  t h e  c o n c l u s i o n  o f  n e g o t i a t i o n s . "  The 
mailgram s p e c i f i c a l l y  p o i n t e d  o u t  t h a t  a n  award would b e  
made i n  a c c o r d a n c e  w i t h  t h e  amended e v a l u a t i o n  c r i t e r i a  and 
i n  c o m p l i a n c e  w i t h  p a r a g r a p h  10 o f  t h e  " S o l i c i t a t i o n  
I n s t r u c t i o n s  and  C o n d i t i o n s "  (SF 3 3 A ) ,  "The c o n t r a c t  w i l l  be 
awarded  t o  t h a t  r e s p o n s i b l e  o f f e r o r  whose o f f e r  c o n f o r m i n g  
t o  t h e  s o l i c i t a t i o n  w i l l  be  most a d v a n t a g e o u s  t o  t h e  Govern- 
men t ,  p r i c e  and  o t h e r  f a c t o r s  c o n s i d e r e d . "  I n  a d d i t i o n ,  t h e  
m a i l g r a m  announced  t h a t  n e g o t i a t i o n s  would be  r e o p e n e d  arid 
e x t e n d e d  t o  S e p t e m b e r  20 ,  1982.  The reupon  f o l l o w e d  t h e  
i n s t a n t  p r o t e s t  by Macro o n  Sep tember  1 0 ,  1982.  On 
S e p t e m b e r  1 3 ,  1 9 8 2 ,  CSR w i t h d r e w  i t s  pro tes t .  

The r e v i s e d  b e s t  and  f i n a l s  r e s u l t e d  i n  CSR r e c e i v i n g  a 
t e c h n i c a l  score of 98.7 w i t h  a cost  o f  $728,955 and  Macro 
s c o r e d  81.3 w i t h  a cos t  proposal o f  $679,631.  Award was 
made t o  CSR on  S e p t e m b e r  29, 1982.  
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Macro c o n t e n d s  t h a t  DOL i m p r o p e r l y  r eopened  t h e  
c o n t r a c t  c o m p e t i t i o n  i n  r e s p o n s e  t o  t h e  CSR protest .  Macro 
a r g u e s  t h a t  DOL h a s  i n c o r r e c t l y  a d o p t e d  t h e  p o s i t i o n  t h a t  
FPR S 1-3.805 p r e c l u d e s  t h e  u s e  o f  e s t i m a t e d  cos t  a s  t h e  
d e t e r m i n i n g  f a c t o r  i n  c o s t - r e i m b u r s e m e n t - t y p e  p r o c u r e m e n t s .  
However,  a l t h o u g h  t h e  Sep tember  8 m a i l g r a m  is u n c l e a r ,  t h e  
DOL protest  report  i n d i c a t e s  t h a t  t h e  c o m p e t i t i o n  was 
r e o p e n e d  i n  v i ew o f  t h e  a m b i g u i t y  o f  t h e  e v a l u a t i o n  
c r i t e r i a ,  n o t  b e c a u s e  o f  a p e r c e i v e d  v i o l a t i o n  o f  FPR 
S 1-3.805. Reopening  of competit ion is  a p p r o p r i a t e  when an 
a m b i g u i t y  i n  t h e  s o l i c i t a t i o n  is a p p a r e n t  o r  t h e  Government  
i s  o t h e r w i s e  i n  d a n g e r  of  c o n t r a c t i n g  f o r  o t h e r  t h a n  i t s  
a c t u a l  r e q u i r e m e n t s .  Harris C o r p o r a t i o n ,  B-204827, 
March 23 ,  1982 ,  82-1 C P D  274; S i g n a t r o n ,  I n c . ,  B-181782, 
December 26,  1 9 7 4 ,  74-2 CPD 3 8 6 .  I t  is a f u n d a m e n t a l  
p r i n c i p l e  o f  F e d e r a l  p r o c u r e m e n t  l a w  t h a t  s o l i c i t a t i o n s  m u s t  
be d r a f t e d  t o  i n f o r m  a l l  o f f e r o r s  i n  c lear  and  unambiguous 
terms what  is  r e q u i r e d  o f  them i n  o r d e r  t h a t  t h e y  c a n  com- 
P e t e  o n  a n  equa l  b a s i s .  D y n a l e c t r o n  C o r p o r a t i o n ,  B-198679, 
A u g u s t  11, 1981,  81-2 C P D  115 .  I n  t h e  i n s t a n t  case,  t h e  
d i f f e r i n g  e v a l u a t i o n  c r i t e r i a  c r e a t e d  o b v i o u s  a m b i g u i t y .  
The f a i l u r e  t o  c l e a r l y  i n d i c a t e  t h e  r e l a t i v e  i m p o r t a n c e  of 
cost and  t e c h n i c a l  f a c t o r s  was c o n t r a r y  to  t h e  l o n g s t a n d i n g  
v i e w  of t h e  GAO t h a t  sound p r o c u r e m e n t  p o l i c y  r e q u i r e s  t h a t  
o f f e r o r s  b e  a d v i s e d  o f  t h e  r e l a t i v e  i m p o r t a n c e  o f  e v a l u a t i o n  
f a c t o r s .  52 Comp. Gen. 1 6 1 ,  163-64 ( 1 9 7 2 ) .  

Macro p o i n t s  o u t  t h a t  t h e  CSR p ro te s t  was u n t i m e l y  
u n d e r  GAO Bid P r o t e s t  P r o c e d u r e s .  However, when a con- 
t r a c t i n g  a g e n c y  r e c o g n i z e s  t h e  v a l i d i t y  o f  a p ro t e s t  and 
proposes t o  t a k e  a p p r o p r i a t e  c o r r e c t i v e  a c t i o n ,  it is 
u n n e c e s s a r y  f o r  t h e  GAO t o  c o n s i d e r  w h e t h e r  t h e  p ro t e s t  
c o m p l i e d  w i t h  Bid P r o t e s t  P r o c e d u r e s .  I n t e r n a t i o n a l  
B u s i n e s s  Machines  C o r p o r a t i o n ,  B-197188,tober 21,  1980,  
80-2 CPD 302. I n  t h e  case a t  h a n d ,  DOL d i d  n o t  have  t o  
d i s r e g a r d  t h e  c o n t e n t  o f  CSR's p r o t e s t  b e c a u s e  it may have  

. b e e n  u n t i m e l y  u n d e r  o u r  P r o c e d u r e s .  

Macro f u r t h e r  c o m p l a i n s  t h a t ,  f o l l o w i n g  t h e  Sep tember  8 
m a i l g r a m  and t h e  r e o p e n i n g  o f  n e g o t i a t i o n s ,  DOC r e p e a t e d l y  
changed  t h e  e v a l u a t i o n  c r i t e r i a  i n  a n  attempt to  "s teer"  t h e  
c o n t r a c t  award t o  CSR.  Macro c o n t e n d s  t h a t  t h e  amendment o f  
t h e  e v a l u a t i o n  c r i t e r i a  by t h e  Sep tember  8 ma i lg ram r e s u l t e d  
i n  c r i t e r i a  u n d e r  which  "cost  and  t e c h n i c a l  f a c t o r s  [were] 
to b e  v iewed a s  e s s e n t i a l l y  e q u a l  i n  w e i g h t . "  A c c o r d i n g  to  
Macro, s u b s e q u e n t  o r a l  r e p r e s e n t a t i o n s  by t h e  c o n t r a c t i n g  
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o f f i c e r  c r e a t e d  - c o n f u s i o n  r e g a r d i n g  t h e  w e i g h t  t o  be g i v e n  
cost  f a c t o r s  i n  t h e  e v a l u a t i o n .  F i n a l l y ,  Macro c o n t e n d s  
t h a t  t h e  c o n t r a c t i n g  o f f i c e r ,  i n  a l e t t e r  t o  Macro d a t e d  
September 29, 1982 ,  a f t e r  t h e  d a t e  f o r  b e s t  and f i n a l  
o f f e r s ,  m a i n t a i n e d  f o r  t h e  f i r s t  t i m e  t h a t  t h e  t e c h n i c a l  
p r o p o s a l  was r e l a t i v e l y  more important t h a n  p r i c e  i n  making 
t h e  award d e c i s i o n .  Macro a r g u e s  t h a t  t h i s  b e l a t e d  "change"  
i n  t h e  e v a l u a t i o n  c r i t e r i a  was imprope r .  

The record does n o t  s u p p o r t  Macro's f a c t u a l  a l l e g a t i o n s .  
C o n t r a r y  t o  Macro's a s s e r t i o n ,  t h e  September  8 ma i lg ram d i d  
n o t  change  t h e  e v a l u a t i o n  c r i t e r i a  t o  make cost  and  t e c h n i c a l  
f a c t o r s  o f  a p p r o x i m a t e l y  equal  v a l u e .  The September  8 mai l -  
gram corrected a n  a m b i g u i t y  i n  t h e  s o l i c i t a t i o n  by d e l e t i n g  
t h e  s o l i c i t a t i o n  p r o v i s i o n  r e g a r d i n g  award t o  t h e  "lowest 
cost o f f e r o r , "  b u t  r e t a i n i n g  t h e  p r o v i s i o n  t h a t  t h e  t e c h n i c a l  
p r o p o s a l  was " t h e  most i m p o r t a n t  f ac tor  i n  t h e  award o f  a 
c o n t r a c t . "  T h e  Sep tember  8 mai lgram r e s u l t e d  i n  e v a l u a t i o n  
c r i t e r i a  which unambiguous ly  i n d i c a t e d  t h a t ,  a l t h o u g h  b o t h  
cost and t e c h n i c a l  f a c t o r s  would be c o n s i d e r e d  i n  making an 
award, t h e  t e c h n i c a l  p r o p o s a l  would be r e l a t i v e l y  more 
i m p o r t a n t  t h a n  p r i c e .  S u b s e q u e n t  o r a l  and w r i t t e n  r e p r e s e n -  
t a t i o n s  by t h e  c o n t r a c t i n g  o f f i c e r  s e r v e d  t o  r e s t a t e  t h e s e  
c r i t e r i a ,  n o t  t o  change  them. 

F i n a l l y ,  Macro a r g u e s  t h a t  t h e  d i s c l o s u r e  o f  
i n f o r m a t i o n  r e g a r d i n g  i t s  p r o p o s a l  by DOL p r i o r  t o  t h e  
Sep tember  8 mai lgram pre judiced  Macro and p r e c l u d e d  
r e o p e n i n g  o f  n e g o t i a t i o n s .  P r io r  t o  September  8 ,  Macro had 
been  announced a s  t h e  o f f e r o r  selected f o r  award, i n d i c a t i n g  
p u b l i c l y  t h a t  Macro o f f e r e d  t h e  lowest e v a l u a t e d  cos t  w i t h i n  
t h e  c c i n p e t i t i v e  r a n g e .  Macro f u r t h e r  c o n t e n d s  t h a t  " l e a k s "  
a t  DOL p r o v i d e d  C S R  w i t h  d e t a i l e d  i n f o r m a t i o n  r e g a r d i n g  
Macro's t e c h n i c a l  r a t i n g .  Al though w e  a g r e e  w i t h  Macro t h a t  
t h e  d i sc losure  of t h i s  i n f o r m a t i o n  created a n  u n f o r t u n a t e  
s i t u a t i o n ,  w e  c a n n o t  a g r e e  t h a t  a n  a p p r o p r i a t e  remedy is  to  
r e q u i r e  DOL t o  award t h e  c o n t r a c t  t o  Macro. I n  p r e v i o u s  
s i m i l a r  cases,  w e  have  h e l d  t h a t  when a n  o f f e r o r ' s  i d e n t i t y  
and p r i c e  have  been  d i s c l o s e d  i n  announc ing  a n  award s u b -  
s e q u e n t l y  d e t e r m i n e d  t o  be  imprope r ,  t h e  i m p o r t a n c e  of 
c o r r e c t i n g  t h e  imprope r  award t h r o u g h  f u r t h e r  n e g o t i a t i o n  
o v e r r i d e s  t h e  c o m p e t i t i v e  a d v a n t a g e  p o s s i b l y  bestowed o n  
a n o t h e r  o f f e r o r  by  t h e  d i s c l o s u r e .  H a r r i s  C o r p o r a t i o n ,  
B-204827, March 2 3 ,  1982 ,  82-1 C P D  274. Counse l  fo r  Macro 
c i t e s  s e v e r a l  of o u r  p r e v i o u s  dec is ions  i n  s u p p o r t  o f  t h e  
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p r i n c i p l e  t h a t ,  -when proposals a re  i m p r o p e r l y  d i s c l o s e d ,  t h e  
p r o c u r i n g  agency  s h o u l d  make a n  award ,  i f  p o s s i b l e ,  w i t h o u t  
f u r t h e r  d i s c u s s i o n .  However, o u r  d e c i s i o n s  so h o l d i n g  have  
i n v o l v e d  awards  which were o t h e r w i s e  p r o p e r ,  apa r t  f rom t h e  
i m p r o p r i e t y  o f  t h e  p r ice  d i s c l o s u r e .  Honeywell  I n f o r m a t i o n  
S y s t e m s ,  I n c . ,  56 C o m p .  Gen. 505 ,  512 ( 1 9 7 7 1 ,  77-1 C P D  256. 
I n  t h e  i n s t a n t  case ,  a s  d i s c u s s e d  a b o v e ,  t h e  award i t s e l f  
would have  been  i m p r o p e r  f o r  r e a s o n s  n o t  r e l a t e d  to  t h e  
d i s c l o s u r e  of t h e  p r o p r i e t a r y  i n f o r m a t i o n .  

We deny t h e  p ro tes t .  

Comptrol ler  G e n e r a l  
of t h e  U n i t e d  S t a t e s  




