
January 29,2004 

The Honorable Joseph E. Schmitz 
Inspector General 
Department of Defense 
The Pentagon 
Washington, DC 20301 

Dear Mr. Schmitz: 

We are writing to ask you to investigate whether Jon Dolan, a member of the Missouri 
National Guard who is also a Republican state senator in Missouri, has received special 
treatment from the Department of Defense (DoD). 

There are explicit rules prohibiting National Guard members who are called to active 
duty from participating as federal, state, and local officeholders. Despite these rules, Mr. Dolan 
sought permission to return to Missouri to vote in a closely contested effort to override the 
governor's veto of legislation authorizing citizens to carry concealed weapons. Mr. Dolan was 
expressly advised by the adjutant general for the Missouri National Guard, who is the senior 
National Guard official in the state, as well as by other military officials, that he would be in 
violation of military regulations if he voted in the legislature. Nonetheless, Mr. Dolan ignored 
their warnings and cast what proved to be the deciding vote to override the governor's veto. 

The U.S. Southern Command (SOUTHCOM) conducted a three and a half-month 
investigation into Mr. Dolan's actions. This investigation found that Mr. Dolan had been 
advised that his actions were in violation of military regulations and recornmended that Mr. 
Dolan "be relieved of his command and demobilized immediately." However, DoD ignored this 
recommendation and gave Mr. Dolan only a letter of admonition as punishment. 

Some may debate the merits of the prohibition against active duty service members 
participating as officeholders. However, there should be no debate about the need to enforce 
military regulations evenhandedIy once they are adopted, regardless of their merits. Many active 
duty members of the National Guard serving in Iraq and elsewhere are making enormous 
sacrifices, missing the births of their children or the funerals of their parents. Military 
regulations do not permit these guardsmen to return home until their period of service is 
completed. It is unfair to them - and it dishonors the sacrifices they make - if politicians like 
Mr. Dolan are allowed to flout the rules with virtual impunity. 

For these reasons, we are requesting that you investigate whether Mr. Dolan has been the 
recipient of special treatment, either in the handling of his initial leave request or in the decision 
to ignore the recommendation of SOUTHCOM and sanction him only with a letter of reprimand. 
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Background 

This incident involves 10 U.S.C. 5 973(b), which states that "a reserve officer of an 
armed force serving on active duty under a call or order to active duty for a period in excess of 
270 days . . . may not hold or exercise, by election or appointment, the functions of a civil office 
in the government of a State." According to the legislative history, the provision "does not 
permit any officer holding a civil office while serving on active duty to exercise any activities 
associated with that office while on active duty."' This provision is implemented in DoD 
Directive 1344.10, which states that "no member on [active duty] may hold or exercise the 
functions of civil office . . . [i]n the government of a ~ t a t e . " ~  

According to the SOUTHCOM report, Mr. Dolan was called to active duty in the A m y  
National Guard on August 8,2003, and was assigned to Guantanamo Bay (GTMO).~ The order 
activating Mr. Dolan's unit was for a period of up to one year, and thus, 10 U.S.C. 5 973(b) and 
DoD Directive 1344.10 applied to him. The day after Mr. Dolan arrived at GTMO, he asked his 
supervisor for leave to return to Missouri in order to participate in a veto session of the Missouri 
Senate. Despite the fact that GTMO required service members to be there for 60 days before 
being granted leave, Mr. Dolan's request was approved by his immediate supervisor, Lt. Col. 
Pamela Hart, who was aware of the purpose of the leave. 

Mr. Dolan traveled to Missouri by commercial and private planes paid for in part by the 
Missouri Republican Party. Upon Mr. Dolan's arrival in Missouri, Brig. Gen. Dennis Shull, the 
adjutant general for the Missouri National Guard and Mr. Dolan's military superior, warned him 
that "he would be in violation of Arrny regulations if he voted in the senate se~sion."~ 
Specifically, Mr. Dolan was told that he would be in violation of DoD Directive 1344.10. 

Mr. Dolan indicated his belief that the DoD directive did not apply to him because he had 
not yet served on active duty for 270 days. He noted that his "legal counsel" had advised him 
that he could participate in the vote but then admitted that he only had consulted with "a senate 

1 Sen. Rep. No. 50, 106'" Cong., 1" Sess., 302 (May 17, 1999). 

~ e ~ a r t m e n t  of Defense Directive, No. 1344.10 (June 15, 1990). The prohibition is 
further implemented in h y  Regulation 600-20 (May 13,2002). 

Report of Proceedings by Investigating Officer/Board of Officers (copy is enclosed). 

Lt. Col. Hart said "she granted the exception given the importance of what Dolan 
wanted to do in Jefferson City." Even Lt. Col. Hart recognized the unusual nature of the request: 
"It's not something that happens often, and I have never seen it happen." Military Made Rare 
Exception to Grant Leave for Foe of Veto, St. Louis Post-Dispatch (Sept. 12,2003). 

Report of Proceedings by Investigating Officer/Board of Officers, supra note 3. 
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attorney and an Army friend."6 ~ t .  Col. John Keller, the staff judge advocate for the Missouri 
National Guard, also warned Mr. Dolan that it would be "improper for him to vote."7 In 
addition, Lt. Col Michael Boehman, the GTMO staff judge advocate, tried unsuccessfully to 
inform Mr. Dolan that voting in the state senate would violate Army regulations. 

Mr. Dolan proceeded to vote in the Missouri Senate on September 11,2003, including 
casting the deciding votes on a bill to allow Missouri residents to carry concealed weapons and a 
bill protecting gun makers from lawsuits. After Mr. Dolan returned to GTMO on September 16, 
2003, he was again informed that '"his actions were in direct conflict with DoD Directive 
1344.10 and applicable Army ~egulations."~ 

After a three and a half-month investigation, the SOUTHCOM report found: "Major 
Dolan chose to disregard the advice of the State AG [adjutant general] and executed his duties as 
a Missouri state senator. As comnlander of the 7oth MPAD [Mobile Public Affairs Detachment], 
Major Dolan must realize that his actions have a direct impact on the unit and soldiers assigned 
to that unit."9 d he SOUTHCOM report noted that "it is clear that the AG made him aware of the 
directive once he arrived in Missouri" and thus "Major Dolan could have chosen not to 
participate in the senate ses~ion."'~ The SOUTHCOM investigating officer concluded: "In view 
of Major Dolan's actions before, during, and after the vote, I recommend that he be relieved of 
his command and demobilized immediately."" 

The SOUTHCOM report was forwarded to Brig. Gen. Michael R. Lehnert, SOUTHCOM 
chief of staff, who wrote that he did not have the authority to relieve Mr. Dolan of his command 
but that the report would be forwarded to Mr. Dolan's commander at GTMO for "whatever 
action, if any, he deems appropriate."12 However, the recommended punishment was not 
implemented. Instead, Mr. Dolan was given only a slap on the wrist - a letter of admonition. 
Mr. Dolan will thus be able to remain in the National Guard and presumably can be called up for 
active duty in the future. 

- - 

Id. 

Id. 

Id. 

l o  Id. The SOUTHCOM findings that Mr. Dolan was aware that he was violating the law 
directly contradict statements from a SOUTHCOM spokesman that '"tlhere was no deliberate 
misconduct. There was probably a misinterpretation of the regulations. It was a mistake." Sen. 
Dolan Gets Light Penalty for Leaving Guard Duty to Vote, St. Louis Post-Dispatch (Jan. 6, 
2004). 

Report of Proceedings by Investigating OfficerBoard of Officers, supra note 3. 

l2  Id. 
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Request for Investigation 

We are troubled that the recommendations of a three and a half-month investigation have 
been ignored. At a time when over 130,000 American troops are bravely serving in Iraq, it is 
important to ensure that all servicemen and servicewomen receive equal treatment. We are 
aware of countless heartbreaking stories of military personnel missing hnerals or childbirths or 
being unable to return home to care for dying parents. These people are certainly no less 
deserving of special treatment than a state senator who seeks leave for political purposes in clear 
violation of the law. 

For these reasons, we ask that you open an investigation into how the DoD has handled 
Mr. Dolan's case. Specifically, we request that you investigate: 

Whether Mr. Dolan's commanding officers at GTMO exceeded their authority or 
discretion in approving his leave request; 

Whether any political pressure was applied to DoD, SOUTHCOM, or GTMO to grant 
leave to Mr. Dolan in order to participate in the Missouri Senate; 

0 Whether any political pressure was applied to DoD, SOUTHCOM, or GTMO to impose a 
punishment on Mr. Dolan different than what was recommended in the SOUTHCOM 
investigative report; 

Whether Mr. Dolan violated any military regulations or directives by rejecting the legal 
advice of his military superior, the Missouri adjutant general; 

Whether a serviceman who knowingly defies a military regulation in order to return 
home for the birth of his child would receive the same punishment that Mr. Dolan 
received; and 

Whether a serviceman who knowingly defies a military regulation in order to return. 
home to care for a dying parent would receive the same punishment that Mr. Dolan 
received. 

We are also concerned that another aspect of the SOUTHCOM report has been ignored. 
In addition to recommending that Mr. Dolan be relieved of his command, the report 
recommended that the National Guard Bureau brief all serving legislators on DoD Directive 
1344.10. Brig. Gen. Lehnert approved this recommendation and directed SOUTHCOM to 
coordinate with the National Guard on implementing this directive. However, recent press 
accounts suggest that state legislators on active duty continue to believe that they can perform 
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the functions of their civil offices, including running for reelection and introducing legislation.13 
We request that you investigate whether the SOUTHCOM directive has been implemented and if 
so, whether it is being followed. 

We ask that you notify us by February 5,2004, as to whether you will investigate this 
matter. If you have any questions about this request, you can contact C h s  Lu on Rep. 
Waxman's staff (225-5420), Michele Bogdanovich on Rep. Clay's staff (225-2406), or Sean 
Kennedy on Rep. Gephardt's staff (225-2671). 

Sincerely, 

lctn 
Henry A. Waxman Wm. Lacy Clay Richard A. Gephardt 
Ranking Minority Member Ranking Minority Member Member of Congress 
Committee on Government Subcommittee on Technology, 

Reform Information Policy, 
Intergovernmental Relations 
and the Census 

Comit tee  on Government 
Reform 

Enclosure 

l3 Rules for Public Officials in Military Cause Confusion, Associated Press (Jan. 16, 
2004). 



m i / , ! g b /  2 ~ ~ 4  1 i :  L1i 3854312451 USSOUTHCOM SCCA PAGE 01 

n r r U K l  or muGwVlNr;s- BY tNVESnGAltNG OFnCEWBOARD OF OFRCERS 

I Appomtcd by U.S. Southem Commaad Chief of S H ,  Michael R. l 2 ~ e z t ,  3&, USMC 
f A p p o i r r r i n g ~ ~ ~  
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Southcm C o w  Qief of Staff lener dated 16 September 2003, I conducted aa Anny Regulation (A@ 1% 
of Major Jon Dolan, Deputy PA0 and Commander of the 7C)th MobiIe PuMic Affairs Detacbmeng c~pm) 

gdtioa included but was mx h i ~ e d  to: What did the l a b h i p  of the Missouri N a W  Guard MOAIRNG) 
JTF GTMO know about the siruatioa regarding Major Doh? Who gamed Major Crolan ftave to depart JTF GTMO and why was 
decision made? Did Major Z)olan redve legal, supervixrry, or commaad advice regarding his aWry to act in his capacity as a s t ,  
senam whiIe on active duty and if m, who provided that advice? 

Duriug the inyesFigati00 I interviewed the following people: 

Col Tian Lynch 
LTC MkhaeI Boe$man 

* LTC PmehHart 
LCDR Paul LRBlanc 
Major Jaz h l a n  

BG Damis Shall 
COL F d  M m g  
LTC John KelIer 

Chief of staff 
SJA 
PA0 
DSJA 
QPAOf 
Commander 
TAG 
IG 
SJA 

mmuo 
JTF Cr7IUO 
JTFGTMO 
JTF CilMO 
JTFGTMO 
7m MfAD 
MOARNG 
MOARNG 
M O M G  

I % inv&gath was originally due by 30 ber 2003. I requested a delay of two weeks to complete ibe investigatioa. That request 
w granted on 25 Seprembet 2003. Wbrr I 
I During the iavdgation, I attempted to iorayiew Mr. Jeff Davis, the Chief of Staff to the hsidart Pro Tem of the Missowj State S a t e .  
I called Mr. Davis twice and left messages. Mr. Danis did not retum q call and Iwas W e  to complete the iwwiew. I 
Major Ddan served as rbe C o d r  of the 7Och Mobile PU&C Af&b Dctadmm h dxe Missouri Natianai Gmd, He is also an 
elected mu: senator from Missout.i. Major Dnlan was activated on 8 Augud 2003 (Exhiit M). The o d m  activated r6t 701fi MPAD fm 

od of up to 365 days. These onlers put Major h l a n  in Title 10 status. The unit was dqlqed to JTP GTEAO on or about 28 August 
;Embit L). ~ a j o r  EMUI was wrr briefed, eititcr at bir m- station OK at GTMO, on hir mxqmsibititim iu a artllc se~stor 
while wnoing on active duty. 

The day after he arrived at ml GTMO, Majar Datan asked his immediate supen%or, LTC Pameh Hart ior h v e  to re- to MiSXKUi. 
JTF CXMO had a policy, which mqthd seNice m e ~ l h  to be on Guaahuuuno 60 days before being granted leave. (policy #4, W b i t  
Y). AIihougl~ ttxis was the y exceptiozls could be granted. Major Ddan drafted a memorandm for LTC Hart's s@am suppa& P. Ma* Dolan's quest  for eavt W b i t  I). LTC Hart siepad tbe memomdm without owl men^ I 

. I Major Ddan is an elected mate senator 51 Missouri. He was tIatRd 'in November 2002 aad inaugurated on 8 January 2003. He represedts 
the seu>nd district of Missouri. I 

SECTION V - RECQMMENDATKNUS (pear 341, MIS-6) 
In view of the $ W e  fwtings. ibe (Ih'vUirk~ ogia?~J @wrd) rwmm&: 

I In view of Major Dolan'r acfim before, during, a& after the vote, I rwmmmd drat he be relieved of his tmmand and demobibd 
ilmnediakb. 

AdditiWyI I reamend that CDR, USSOLPMalM urge the NafioDd Chard &mau to Mitute a #icy hit  would ensum all serving 
legislatqrs and mcmbem a f f d  by DoD Dimtiye 1344.10 C provided with a though and indepth briefing m thcjr r ~ i b i l i ~  
upm berag d e d  onto active duty for a 'od of time longer than ;MO days. Futk, that this infor~~~tion bt provided to tht rescFvist"s 
gabbig mmmand c i k  &mu& the m a t i o n  station w Army A4.M ~ o d .  
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Major D o h  was a member of rbe MOARNG Bnd serves as rhe c o m b  of the 70Lh MPAD, He was a6fiVatud on 8 August 2003 ad 
was deployed tom) GTMO on 26 August 2C03. His orders are for a period of up to 365 days. Major D o h  was in litle 10 stam 
begking on 8 Auyst  2003. 

I ID& Directive 1344.10 p6ibih mcmbem 0s sdive dvrl for more &an 270 days from holding civil oAt5.ce or partidpaling in p a  
politics. I 
I Pdor ro btiog gcantcd leave, Major Man was not brief4 about bis rqmibiliries under DoD D i v e  1344.10 concmhg bis activities 
as a state senator. I 
I Both LTC Hart and COL Lynch knew that Major Dolan was request& ieave to participate in the M i r i  State Scnate. They both knew 
that the leave requast wpuld nquire an emwioa to a 0  pow #4. Neirher LTC Hart nor COL Lynch was aware of DoD Directive 
1344.10 prior to gaantkg Major Dolm leave. I 
I LTC Harr signed the m e m w  supp0rlk.g Majot Dolan's Ieave urithwt M y  ~adenWding its i m ~ c a t i ( ~ s  and did wthiag to clarify 
the requirements. I 
I TbMt is no cvideoce of any outside p~essufe or influence on the leadaxhip at STF GTMO ro grant Major DoIan leave. However, given 
the memorandum signed by LIT Hart, Major Dolan's positiox and his &sin to takr: leave i m m c ~ 1 y  upon arrival, &e 1eadershi.p should 
have aslced mon: pcstiuns prior to granting &&r Dolan leave. I 
I Several days Zater, Major I)o1a1 reqwsted to see the JTF GTMO a e f  of Staff* COL Tim LyEbch, Najm D o h  lain4 the mse of 
the requtsusd loave and, ~ h c e  again, ted an excep(ian to the policy. COL Lynch granted the h v e  Erom 10-1 September 20C;r3. 
N E a a a M a j o r ~ l . n n o r ~ 0 ~ ~ ~ ~ k ( r ~ D o ~ s s t s r m n i f b m ~ m I M b D ~ v e  1344.10. 

=? I 
I Major D o h  trsveied to a d  h m  hdhsomi via c a m e s i d  and private means. Thc Mst of the travel was paid, at least in part, by the 
Mi- Republican Party. Whit tW). Since 6 e  cost of tlie travel was not provided to Ma&r Do& in his ofkial capace as a U.S. 
Army officer, it b permissible for him to accept this reinkbusemex& (Exhiit Q). 

Prior to Major Dolan's arrival in Missouri, tbe Goventor aslred the State Adjutant G e d  GAG) if Major DoIan could legally vote in the 
senate assabJy since he was au activated officer. Thc AG then asked his SJA to provide h b  the applicable Army regulations. L X  
Keller, the SIA catled COL Strong at rhe OSD. LTC Keller then told rhe AG about DoR D i v e  1344.10. 

The AG and Mapr Dolan spoke before the vote- The AG told Major Doh about DoD Directme 1344.10 and thc Joint Ethics Remtion. 
The Mi advised Major Dolaa tM he would be in violation of reguIations if & voted in ia rho session. Ma' r Doh replied (6at 
h c h . d m o n l t c d l c g . l M m v l r b o n ~ d m s ~ h W e ~ t h a t ~ d d ~ c ~ i a t h e v o t e .  ~ s ~ D o ~ n r e ~ t o ~ m v i d c t h c  
source of his legal advice, only sW%g fhat he did not m i v e  a written opinion, he only consuited a senate attorney and an Army friand. 
Major Wan then spoke tPirh LTC m e r  who also informed Major D o h  it would be improper for him to votc. (wb,+ )$ 

I Aftw LTC Keller catamd COL Stroag, Cd Stnmg called LTC Boekm, the JTF GTMO SJA. COL Scrcmg ad* LTC Boehman to 
advise Majar D o h  thal he would be in violation of Asmy rnguMions if he pdcipated in the vote. LTC B o e b  did not have the 
opportmity to ddiver zhe message to Major Dolan (Exhibit B). I 
Major-Ddan renrmed to Jl'P Gl'MO on 16 September. 011 17 September COL Lynch gave Major D o h  a written directive (Exhibit O), 
This h t i v e  i n f o d  Major Dolan of I)oD Directive 1344.10 and told Major Dolan that he was to obey it. St atso ordered M 
to check wirh the Miuri  senate to determine his sbtus in the senarc .rPfiile he was on active duty. The W d z n t  Pro Te 
statc senate provided a nx;paose which listed Major b l a n  as ''absent wirh leave" in the hfkowi starc senate. (Exbibit P). 
Major D o h  is still an active memkx of the slate seoate but is not p-t. Even ihotlgih th+rc is a Minsouxi Statute covering state 
employees and elected ~~~reSentatiye6 dowing laves of absences, @ere is no repuimear tbat e ~ I o p  a c d y  take a leave of ahem. 
(Ebchibit N). 

I Major DoIan was intbrmed that his actions wen: in dirtxt conf'lict wifh DoD Dhaive  1344.10 and a IicaMe Axmy Regulations. AR 
640-20 Army Command Policy embodies the words and intent of DoD D M v s  1344.10. Major h !  chose a disregard ds advice of 
the State AG and emated his duties as a Missouri spate senaror. As cmmamk of chc 70th EXPAD, Major DoJan must &e &at his 
actions have a direct impact on the unit and soldies assigued to that unit 
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C 
S E C W  Vll - MYVMUn &'ORT @ k ~  3-13, AR l f d )  

h , I f Y : t x t e n t ~ i n Z o c l o s u s e  , r h t m r d e ~ Q ( e s ) m ~ ~ m i b e ~ a n d r e c P m m c n d v i a P s o f t b e b o a r d .  I 

(In the incbt~~t, iden@ by nuder ~ u r d r ~ ~ g  d w  rccoaunadrrton in &cJc the &.wewing mmkr((s) &(is1 mt wncul. !&& r k  
-$r dhgrcanarr. A d k @ i w & W ~ ~ s  &4r reammwWum m ~ g  bt i?mk& C the inck,sirrc.) 

IdonothsVGdhcauttroLitytO ersentthe6ntrrco~&~.Idonotha~erheautbwi~toremovcMAJDolaafn>mhisNaCio~ 
Ouard cwunand nor do I bave 2 authority to dcmobilh him. I am ikmmdiug rhis investigation to MAJ L)olao's comnw&r at 
RfWTMO, MG MiUa, tor his cwsidcratio~ and whatever  ad^, if an be deem appropriate. Samc of h e  ftae a d a b l e  to MG 
hfiL!er for his jndcRodcllt dedion are to take not action; to reassign ~k;DoIrrn to other duties; a pmou an Invo1untary Renoo~aI Fmm 
Acttvc Duty (RI3Q.Ab) to the Department of the b y  Active hrry &lard WAADB) ia accordance with AR 600-8-24, paragnph 2-31; 
or soane otbet adminkmtive or disciphmy sction as appmpxiatc. 

The sewad mmmendation is approved, and we have Cordinsred with rhe Natianal Guard for thejr actions. 

__...... 
." . 

x -  - 

8 

CHIEF OF STA.FP 


