§121.1201

(1) An appeal from a contracting offi-
cer’s NAICS code designation and ap-
plicable size standard must be served
and filed within 10 calendar days after
the issuance of the initial solicitation.
OHA will summarily dismiss an un-
timely NAICS code appeal.

(2)(1) The appeal petition must be in
writing and must be sent to the Office
of Hearings & Appeals, U.S. Small
Business Administration, 409 3rd
Street, SW., Suite 5900, Washington,
DC 20416.

(ii) There is no required format for a
NAICS code appeal, but an appeal must
include the following information: the
solicitation or contract number; the
name, address, and telephone number
of the contracting officer; a full and
specific statement as to why the
NAICS code designation is erroneous,
and argument in support thereof; and
the name, address and telephone num-
ber of the appellant or its attorney.

(3) The appellant must serve the ap-
peal petition upon the contracting offi-
cer who assigned the NAICS code to
the acquisition and SBA’s Office of
General Counsel, Associate General
Counsel for Procurement Law, 409 3rd
Street, SW., Washington, DC 20416.

(4) Upon receipt of a NAICS code ap-
peal, OHA will notify the contracting
officer by notice and order of the date
OHA received the appeal, the docket
number, and the Judge assigned to the
case. The contracting officer’s response
to the appeal must include argument
and supporting evidence (see part 134,
subpart C, of this chapter) and must be
received by OHA within 10 calendar
days from the date of the docketing no-
tice and order, unless otherwise speci-
fied by the Judge. Upon receipt of
OHA’s docketing notice and order, the
contracting officer must immediately
send to OHA a copy of the solicitation
relating to the NAICS code appeal.

(5) After close of the record, OHA will
issue a decision and inform all inter-
ested parties, including the appellant
and contracting officer. If OHA’s deci-
sion is received by the contracting offi-
cer before the date offers are due, the
solicitation must be amended if the
contracting officer’s designation of the
NAICS code is reversed. If OHA’s deci-
sion is received by the contracting offi-
cer after the due date of initial offers,
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the decision will not apply to the pend-
ing procurement, but will apply to fu-
ture solicitations for the same prod-
ucts or services.

[69 FR 29207, May 21, 2004]

Subpart B—Other Applicable
Provisions

WAIVERS OF THE NONMANUFACTURER
RULE FOR CLASSES OF PRODUCTS AND
INDIVIDUAL CONTRACTS

§121.1201 What is the Nonmanufac-
turer Rule?

The Nonmanufacturer Rule is set

forth in §121.406(D).

§121.1202 When will a waiver of the
Nonmanufacturer Rule be granted
for a class of products?

(a) A waiver for a class of products
(class waiver) will be granted when
there are no small business manufac-
turers or processors available to par-
ticipate in the Federal market for that
class of products.

(b) Federal market means acquisitions
by the Federal Government from
offerors located in the United States,
or such smaller area as SBA designates
if it concludes that the class of prod-
ucts is not supplied on a national basis.

(1) When considering the appropriate
market area for a product, SBA pre-
sumes that the entire United States is
the relevant Federal market, unless it
is clearly demonstrated that a class of
products cannot be procured on a na-
tional basis. This presumption may be
particularly difficult to overcome in
the case of manufactured products,
since such items typically have a mar-
ket area encompassing the entire
United States.

(2) When considering geographic seg-
mentation of a Federal market, SBA
will not necessarily use market defini-
tions dependent on airline radius, po-
litical, or SBA regional boundaries.
Market areas typically follow estab-
lished transportation routes rather
than jurisdictional borders. SBA exam-
ines the following factors, among oth-
ers, in cases where geographic seg-
mentation for a class of products is
urged:

334



Small Business Administration

(i) Whether perishability affects the
area in which the product can prac-
tically be sold;

(ii) Whether transportation costs are
high as a proportion of the total value
of the product so as to limit the eco-
nomic distribution of the product;

(iii) Whether there are legal barriers
to transportation of the item;

(iv) Whether a fixed, well-delineated
boundary exists for the purported mar-
ket area and whether this boundary
has been stable over time; and

(v) Whether a small business, not
currently selling in the defined market
area, could potentially enter the mar-
ket from another area and supply the
market at a reasonable price.

(c) Available to participate in the con-
text of the Federal market means that
contractors exist that have been
awarded or have performed a contract
to supply a specific class of products to
the Federal Government within 24
months from the date of the request for
waiver, either directly or through a
dealer, or who have submitted an offer
on a solicitation for that class of prod-
ucts within that time frame.

(d) Class of products is an individual
subdivision within an NAICS Industry
Number as established by the Office of
Management and Budget in the NAICS
Manual.

[61 FR 3286, Jan. 31, 1996, as amended at 65
FR 30863, May 15, 2000]

§121.1203 When will a waiver of the
Nonmanufacturer Rule be granted
for an individual contract?

An individual waiver for a product in
a specific solicitation will be approved
when the SBA Associate Administrator
for Government Contracting reviews
and accepts a contracting officer’s de-
termination that no small business
manufacturer or processor can reason-
ably be expected to offer a product
meeting the specifications of a solicita-
tion, including the period of perform-
ance.

§121.1204 What are the procedures for
requesting and granting waivers?

(a) Waivers for classes of products. (1)

SBA may, at its own initiative, exam-

ine a class of products for possible
waiver of the Nonmanufacturer Rule.

§121.1204

(2) Any interested person, business,
association, or Federal agency may
submit a request for a waiver for a par-
ticular class of products. Requests
should be addressed or hand-carried to
the Associate Administrator of Govern-
ment Contracting, Small Business Ad-
ministration, 409 3rd Street SW., Wash-
ington, DC 20416.

(3) Requests for a waiver of a class of
products need not be in any particular
form, but should include a statement of
the class of products to be waived, the
applicable NAICS code, and detailed in-
formation on the efforts made to iden-
tify small business manufacturers or
processors for the class.

(4) If SBA decides that there are
small business manufacturers or proc-
essors in the Federal procurement mar-
ket, it will deny the request for waiver,
issue notice of the denial, and provide
the names, addresses, and telephone
numbers of the sources found. If SBA
does not initially confirm the existence
of small business manufacturers or
processors in the Federal market, it
will:

(i) Publish notices in the Commerce
Business Daily and the FEDERAL REG-
ISTER seeking information on small
business manufacturers or processors,
announcing a notice of intent to waive
the Nonmanufacturer Rule for that
class of products and affording the pub-
lic a 15-day comment period; and

(ii) If no small business sources are
identified, publish a notice in the FED-
ERAL REGISTER stating that no small
business sources were found and that a
waiver of the Nonmanufacturer Rule
for that class of products has been
granted.

(5) An expedited procedure for issuing
a class waiver may be used for emer-
gency situations, but only if the con-
tracting officer provides a determina-
tion to the Associate Administrator for
Government Contracting that the pro-
curement is proceeding under the au-
thority of FAR §6.302-2 (48 CFR 6.302-2)
for ‘“‘unusual and compelling urgency,”’
or provides a determination materially
the same as one of unusual and compel-
ling urgency. Under the expedited pro-
cedure, if a small business manufac-
turer or processor is not identified by a
PASS search, the SBA will grant the
waiver for the class of products and
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