>

2

\ »o

COMPTROLILUR GLPIHIARGHF THE UNITED STATES
WASHINGTON, D.C. 20543

y ﬂ _— L6

B-166506 Fep 7 7 194

~p2 73’
The lonagraple Bdnund S. Muskice ’::D 5/,

Chairman, Subcommittee on Air and Water Pollutiong ., 5
Committece on Public Works 7

\

e o Semmc I

Dear Mr. Chairman:

.As you requested on May 10, 1973 (sce cnc.), we have examined

(1) the c*rcuﬂstwnc"s sur“ouncing the Environmcntal Protcction 24

ment g”oza t Fox fort Ialrflnlc, Maine, and zy tle ngudLwaOE
EPA's approval of prants for 12 cther projects you cited., You
expressed concern that LEPA's sclection of projects ror funding was
not equitable, that the Fort Fairfield application was rejected on !
the basis of criteria that werc not applied to the other 12 projects,
and that the Fort Fairfield project should have been funded under

the same conditions as were applied to the other 12 projects

, 1972 (33 U.S.C. 1251 et scq.), provided that,
effective March 2, 1973, the Administrator could not approve a grant
for constructing waste treatment works unless the applicant had
established a nev system of much higher charges to be paid by the
industrial usecrs of the project.,

deral Water Pellution Control Act Ancndments of 1972,
dated O;;o‘cr 18

T

ti

To preclude a rush of applications before the March 2, 1973,
deadline, EPA had established certain criteria on which to select
projects for funding, IPA's priuary selection criterion vas a
requircitent that the applicant have complete plans and specifications
ready for bidding. The Fort Fairfield project was not funded befovre
March 2, 1973, because the applicant had not submitted complete plans
and specifications.

As of March 2, 1973, applicants for 2 of the 12 projects--Lebanon,
New Hampshire, and Erie County, Hew York--also had not submitted sub-

stantially complete plans and specifications.  EPA subscquently termiinated

the Erie grant., We believe the Lebanon grant should be terminated for
the veasons IPA temminated the Erie grant. In addition, although

New Windsor, New York, submitted plans and specifications, LEPA did not
consider them approvable beeause, among other reasons, they did not
appear to meet the minimunm sccondary treatment criteria. Ve thereforve
belicve that the Hew Windsor grant should also be terminated,

BESt DOCUMENT AVAILABLE

Foss35” (096 76C |




B-166500

< Quy revicew vas conducted at EPA lhicadquarters in Washington, D.C.;
EPA Region 1 in Boston; and FPA Region 11 in New York City. It
included (1) discussions with EPA officials and (2) an examination
of pertinent legistation, regulations, rccords, and files relating
to the review and approval of these construction grant applications.

BACKGROUTD ™ \
The grants vou referred to were among the first to be awarded
under the 1972 amendments. The act increased the Federal share of
the cligible costs of municipal waste treatment plants and significantly
changed LPA's consLruction grant program.

‘One significant change was the establishment of a new industrial
uscer charpe system applicable to grants awarded after March 1, 1973,
Before March 2, 1973, EPA regulations required an industrial user of
trecatment works to pay its proportionate share of the applicant's cost
of construction. Houcver, the 1972 amendments provided that after
March I, 1873, a Federal grant could not be approved unless the
applicant:

Wk % % has made provision for the payment to such applicant

by the industrial users of the treatment works, of that

portion of the cost of construction of such trecatment works

(as determined by the Administrator) which is allocable to

the treatment of such industrial wastes to the extent
attributable to the Federal share of the cost of construction,"
(Underscoring supplied.)

The significance of the March 1, 1973, user charge deadline
centers upon the portion of the project cost to which industrial
cost recovery is applied. When the industrial cost recovery is
applied to the 75-percent Federal contribution rather than to the
applicant's contribution, a participating industry's sharc of the
eligible cost increcases by 300 percent,

EPA issued rules and regulations to implement the act (38 F.R.
5329} on Fcbruary 28, 1973. :

On February 28 and March 1, 1973, EPA avarded 44 grants totaling
about $502 million in 5 of LPA's 10 regions. 1In Region I 21 grants
were avarded totaling about $231 million, and in Region II 9 grants

were awvarded totaling about $200 million., Your request related to
three of Lhe Region I grants and all the Region Il grants,
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CRITIRIA TOR SFLECTION O PROJICTS TO BE
FUNDLD Us O MARCH 2, 1973

On March 30, 1973, in testimony before the Subcommitiece on
Alr and Watcer Pollution, Scnate Committee on Public Works, the
Depuly Adwministrator, EPA, discussed the need for EPA to cstablish
criteria for sclecting projects for funding before March 2, 1973,
as folloys:

UWe had some indication f{rom the Congress, as you know,
that it was not the intention to create a flurry of
activity precedent to the March 1 deadline. The fear

*was that theve was *¥ % * in fact going to be a substantial
flurry of activity. In order to handle the problem, we

had to come up with some speciflic objectives, very specific

critoria U
L S R e e L .

The primary criterion established by EPA headquarters was that
an applicant have complete plans and specifications for a project
so that construction bids could be solicited immediately upon grant
approval,

The Fort Fairfield projcet did not meet this criterion. Applicants
for the Lebanon and Evie projects also had not submitted substantially
complete plans and specifications but received grants. IPA officials
said the Lebanon grant was avarded without plans and specifications
becausc of a commitment the EPA Regional Administrator made to Lebanon
to fund the project under the old uscr charge systom. EPA subsequently
terminated the Erie grant because of a lack of plans and specifications.

The plans and specifications for a third project—-Hew York City
(Red Hook)-—ucre complete except for only a very minor part (less
than 1 percent of the project cost)., Plans and specifications were
complete for the other nine projects.,

The facts pertaining to the Fort Fairfield, Erie, Lebanon, and
Red Hook projects are discussed below.

Fort Fairfield

The proposed Fort Fairficld project was to include three
construction contracts—-one {or interceptor scwers and appurtenances,
the sccond lfor a waste treatment facility, and the third for two
pumping stations. As of March 1, 1973, the applicant submitted

[ AVAILABLE

Y bduwhaﬂ

S



B-1665006

complete plans and specifications for the first and third propascd
contracts throuph the State to the EPA regional office. But the
plans and spccifications for the second proposcd contract did not
include the eclectrical, plumbing, heating, or foundation reinforce-
ment scclions for the waste treatment facility, and the mechanical
scction was only partially complete,

EPA determined that, because the plans and specifications were
incomplete, a grant for the project could not be avarded before
March 2, 1973.

Erie

The proposed Erie project was to include 16 separate contracts
for constructing a waste treatment plant, pumping stations, {orce
mains, and interceptor sewcrs. On February 20, 1973, the Region 1I
Administrator notified EPA headquarters that Erie, as well as ecight
other projecls in the region, should be funded before March 2, 1973.
The Regional Administrator stated that the State had reviewed the
plans and specifications but the regional office had not because they
had been reccived only that day. On February 28, 1973, the Regional
Administrator notified EPA headquarters that this project should not
be funded because, among other things, EPA had received the plans and
specifications for only one proposed contract and preliminary drawings
for four others.

An EPA headquarters official informed us that, due to the
apparent conflict betwecn the State and EPA regional office
over whether the project should be approved, headquarters notificed
the region to award the grant with the intention that, if upon
reexamination the grant was found not to have met the grant requirc-
ments, it could be terminated.

EPA awarded a grant to Eric on March 1, 1973, but temminated
it, however, on May 29, 1973, for failure to submit complete final
plans and specifications.

Lebanon

The Lebanon grant was for phase 11 of a two-phased project. -
Under phase 1, FPa awarded Lebanon a grant for constructing a primary
trcatment plant and interceptor soewers, Because EPA repulations
precluded the award of a grant for a plant which provided for less
than sccondary treatment, EPA approved the grant on condition that
the municipality enter into a fimm and enforceable agrecment to provide
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for sccondary treatment on a prescribed schedule. On December 22,
1972, Repion L, the State of Hew Hampshire, and Lebanon agreed in
writing to coaply with this condition. An EPA official said the
intent of this agreement was to provide Federal funds for phase I1
under the old uscer charge requirements although the agrecement did
not stipulate this factor. Lebanon submitted an application, dated
January 11, 1973, for a phasce Il grant to construct a sccondary
treatment plant. The application, however, did not include plans
and specifications.

An EPA official stated that, although the region was not
authorizced to enter into such an agreement, it might be binding
and the region had made a moral commitment to the municipality
to go ahcad with the project. Therefore, the Administrator decided
to award a grant for this project before final construction plans
and specifications were submitted.,

Red Hook
L]

The proposced Red Hook project vas to include two separate
contracts——once f{or constructing interceptor scwers and the sccond
for the mechanical and electrical ecquipment for a pumping station.
Each proposed contract required scparate plans and specifications.,
As of March 1, 1973, the plans and specifications for the inter-
ceptors were complete, but only preliminary plans and speciflications
had been submitted for the equipment contract. EPA officials stated
that this equipuwent was only a minor part of the overall project
(less than 1 pereent of project cost) and would not be required
until after construction of the interceptors, which was expected to
take about 1 year.

VALIDITY OF EPALS APPROVAL OF 12 PROJECTS
BEFORYE MaAVCH 2, 1973 ’

We examined the validity of the 12 grants you cited. They
were among the first to be awarded under the 1972 amendments.

Before these amendments, EPA gencrally avarded a grant for
an cntire waste treatment project on the basis of prelininary plans
and specitications. Scction 203(a) of the 1972 amendments (33 U.S.C.
12832 provides that the applicant submit to the Administrator plans,
specifications, and estimates and that:

BES| DUGUMENT AVAILABLE
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Wrhe Adminictrator shall act upon such plans, specifications,
and cstinates as soon as practicable after the same have been
submitted, and his approval of any such plans, specification:,
and estimates ohall be deoned g contractaal oblreation o the
United Statos rtor Lhe payument ot its proporticnal conlribution
to such project,." (Underscoring supplied.)

- =

The Scnate conference report, in discussing this section of the
act, cmphasiced the Congress's inlent that there be a complete change
from FPA's practice of avarding grants for entire projccts in that:

Wk % % the applicant for a grant furnishes plans, specifications,

and estimates (PS&E) for each stage (vhich is a project) in

“the overall waste tyeatment facility which is included in the
term 'construction! as defined in Section 212, Upon approval

of the PSSE for any project, the United States is obligated

to pay 75 percent of the costs of that project. Thus, for

instance, the applicant may file a PS&E for a projeect to

deteymine the feasibility of a treatment vorks, another PS&L

for a project for engincering, architectural, legal, fiscal,

or econcaic investigations, another PS&E for actual building,

ete.M

EPA has structured its construction grant program so that grants
may generally be avarded for cach of three steps:

1. DPreparing preliminary plans and studies,
2. Preparing construction drawvings and specifications.
. 3. Tabricaling and building a complete and operable treatment works.

According to LPA records, the 12 grants veviewed are step 3
(conustlruction) grants.

EPA bas taken the position with respect to steps 1 and 2 grants
-—and we {ind no basis to objecl-=that it would be inappropriate to
require an applicant to submit detailed PS&E in order Lo receive a
grant for those projucts consisting of such items as {easibility
studics, fiscal and cconomic studies, or preparation of blueprints
for bidding, vhen the grant itsell is to support the preparation of

(SN

conslruction PSiL,

For construction grants EPA has taken the position that it can
approve an application for a grant vhich contains complete (or sub--
stantially complete) PS&L and thus obligate the United States, even

| -6 -
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though such award is conditioned wpon its subsequent approval of
the projectts PS&E. Dut our interpretation of 33 U.S.C. 1283 is
that the Administrator may not bind the United States for a step 3
g}ant until he has approved the construction PS&GL for that project,

None of the construction PS&E for the 12 projects revicwed
had been_approved as of March 1, 1973, Pefore avard of the Lebanon
grant, the Administrator waived the requirement for construction
PS&E,

Repion T prants

Grant files in Region I shoued that the construction PS&E
for the three projects revicwed had not been approved as of March 1,
1973. Although tuo of the three projects submitted construction PS&L,
an EPA official said they were revicwed only to determine whether they
were complete and final and were not considered approved when the grants
were awarded.

As previously stated, the Lebanon project submitted an
application for a construction grant but did not submit construction
PS&E. The PSLE for this project wvere not scheduled to be coapleted
until November 1973, EPA headquarters waived the requirement forx
complete PSEZE and dircected that the grant be avavded on condilion
that all agency policies and regulations would be met.

Region I attached a condition to cach of the three grants
which required that the applicant comply

Wk % % yith all state and federal laus, regulations

and cxecutive orders applicable to this grant, including,
without limitation, Title 40, Code of Federal Regulations,
Parts 6, 30, and 35."

In the cvent of nonfulfillment of or noncompliance with this condition,
or others specificd in the grant agreement, the grant could be terminated
and all funds paid under it could be recovered.

egion IT prants

EPA Region TL officials reviewed the PS&U submitted before
awarding the grant. The officials did not consider the Erie proj-
cctts PS&E to be approvable because they were incomplete.  (As pre-
viously mentioned the Lrie grant was terminated on May 29, 1973.)°
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Also the officials Jdid not consider the New Windsor construction
PS&E approvable because of. significant deficiencies. Vor example:

—=The treatment provided Ly the project did not appear
to sicet mininmum secondary treatment criteria.

~=Th¢re was evidence of a serious infiltration problem
in the town's collcction systonm.

--The plans had te be redesigned to eliminate bypassing
of the plant's secondary trcatment settlement tanks.

~The officials considered the PS&E for six of the remaining
seven projects and those for all but a minor part (less than
1 percent of project cost) of the Red HNook project to be approvable,
but not approved, as of March 1, 1973, According to an EPA official,
the applicants nceded to make minor revisions, such as (1) to include
in the specifications the latest Department of Labor wage rates and
(2) when brand names were designated in the speciications, to identify
at lecast two brand names followved by the words "or ecqual' as required
by scction 204(a)(06) of the 1972 amendments., (According to EPA,
industry usually identifies one brand name followed by "or equal.')

Although EPA headquarters knew problems had arisen on some
projucts, it divected Region 1L to award prants for all nine projects,
conditioning them, as necessarvy, to insure that thosce on which problems
had aviscn would conform to applicable agency policies and regulations.
Each grant avard document included the following condition:

"This grant is subjecct to completion of a review of plans
and specifications submitted by the Grantec. The project
will not be advertised or placed on the market for bidding
until completion of such review and receipt by the Grantce
of notice of EPA approval of plans and specifications.!

CONCLUSTON

The statute provides that the United States becomes obligated
to pay its share of construction costs only vhen the Administrator
approves Lhe applicantts PS&E.  Also LPA!'s regulations and criteria
for avarding grants before Mavceh 2, 1973, rvequired that applicants
for step 3 prants have PSAE complete enough that construction bids
could be solicited irmediately upon grant approval. Thercfore, we
question the propricty of ElA's avarding grants for the construction
of trealwent worls before approving construcltion PSLE sufliciently
complete Lo allow « nstruction bids to be solicited.

-8 -
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Ninc applicants for the projects revicued had submitted
substantially complete PS&E. Repion T had not completed its review
of tLhe PSLE for two projects before the avard of the grants. Replon 11
had revicved and considered approvable the PS&DN for seven projecls
exvept for vhat it considered to be certain nonsubstantive points.
Since these applicants presunably relied in pood faith on EPA's
position}-WU feel it would not serve any usceiul purpose for us to
take further action concerning these nine grants.,

The Lebanon and Mew Windsor grants, however, do not appear to
fall in the sauce catepory as the nince grants, In our opinion, the
Lebanon application, wvhich contained incomplete PS&E, is indistin-
guighable from those of Fort Fairfield and Erie, neither of which vas
finally approved by LPA because they failed to submit substantially
complete final DPS&E before the deadline, Morcover, we fail to sce
how the special conditions LPA cited concerning Lebanonts application
-=that is, the "moral comnitnent" EPA's Regional Administrator made~-can
overcome the fact that, without submission to and approval of its PSLE
by EPA, kcbanon has not substantially complied with the statute, the
applicable repulations, or EPA's criteria for awarding grants before
March 2, 1973. Therefore, we beliceve that a grant should not have
bLeen avarded to Lebanon and that it should be terminated for the same
reasons IPA terminated LErie's grant.

Also we believe that the Bew Windsor award was improper and
should be teminated since EPA found that the applicant's PSLKLE were
not approvable because, among other things, the treatwent the project
was to provide did not appear to mect the mininum sccondary treatment
criteria.

As requested, we did not obtain agency comments on this report.,
Houvever, as your office agrecd, we are simultancously relcasing this
report to the Administrator of EPA so that he can take action on these
matters. -

Sincerely yours,

w“»f‘ﬂg - "JJ
#

- /‘ ",/',‘

/ &% L./';:.I.’"{/;f

/‘i’u‘f’u{, V. ’
: Comptroller Cencral
of the United States

Inclosuvre
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fencr-1hle Spee By Diaate

Coribrodley Geoenal of the

Undiod Diat oo

Goneverd Jecountin,: 0011

Vashincton, D.C. 20548 .

Dear Mr. Countrol.or:

Early in Mareh 1972, I uas widviscd Ly Tort Fairfield, ioine
that an applic Liem for a scuuere treaticat concliv.ticn crant f01 that
corrunily had boco denicd by the Eaviremwontal Prolection Azeney. I
Ingquired @5 Lo th: justification Tor this aclion by letter dated loreh
h, 105, The boxt of ry inquiry and the Enviroawrondal Pretection Acenr'e
response is attach.d (wxhibits A and B). (See GAO note.)

Subseauent to wy ingniry, I was info-:0a thaet the Envivenneatal
Protection Ajency had opproved a serics of grout cilicutlone vhdeh aic
not avr~ur 1o mecet the eriteria geainst vhich the lo*u Faivrfield anpli
tion ves judigsd. A 1ist of those projects is atbtached (Lxhibit C). (Ccuio
of inlcruatbion bearing on this issue are avoeileble fren the stall of ¢

Subicorenitice on Alr and Uater Pollution.)

Fe
e}

I requested an Faviromrontal Proi.ction Avenay evalwation of
this information by lebtter daated April 13, Tnal lebtor anl the baviren-
mental Irotection Agzeney's response is attached (.ahlhlc: D ard ). (See Cav
note. )

On the beods of Infommabion now avelleble te nme, I nuct concluil
thal Fort Muirficl? should, in fact, be elipitle for a grane ehligation
under Lie conditions as CLLuu(d prior to Macen 2, 1073, and culjost to thoe
Siane b oblicnlion conditvion anplicable te those projects listew in

1Io:hibit C.

In order that Fort Fairfield nay preceed inmedintoly to pursne
adminiotrative and Legond rorcdies to the decisicn of th snviros ngeld
Proteontion fAoov oy cermeddng 1o application, I vould appreciale yorr roviaey
of the listed orogenis to erify the VLleJlj of the kEnvirowsentol Protoctl.

.

Aoney s opprovad of those grant oblipalions.

CAO note:  Background material excepl for exhibit € has been omilted.
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any ouections repavding Whis inouiry, pleacc
s of the Subeoraittee on Adr and Moter Pollution

Sinnerely,

Prsot i A ST E L
“%'.':‘11:':-:,)’;/"“’ L \""ﬁ"0~m%"‘QMf=-$
8 wUND Ge TUSKLE, UL .5,

/’ff Chairsman, Subcornittee on

F
"I n"_u,..b.-x-..i-. ~ N N
C;“““” Air~and Waler Pollution
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EXIIBIT C

The total grant arounts involved are:

Masanchvuantig

ng Tmahizn

lew York
dey rori

ll

Irving - $5C0,CC0

Hararhill - $13.% nmillion

Lebanon ~ $3.3 million

Iliagara Falls -~ $47.3 nillion®
Rensseloer - 343,54 million

Onorndaga County

‘8., $0.829 nillion

b. $3.9 1 1lion

¢. $2.6 million

New York City

a.  $81.9 million

b,  $11.0 million

Eric County - $5.7 million

Hew Windsor ~ $2.0 miliion





