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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective November 1, 1991, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, CLARENCE THOMAS, Associate Justice.
For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REHENQUIST, Chief Justice.
For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Eighth Circuit, HARRY A. BLACKMUN, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, BYRON R. WHITE, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLiAM H. REHNQUIST, Chief Justice.
November 1, 1991.

(For next previous allotment, and modifications, see 498 U. S,
p- VI, and 501 U. S., p. V.)
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 90-1859. Argued January 15, 1992—Decided May 4, 1992

In collateral state-court proceedings, respondent, a Cuban immigrant with
little education and almost no knowledge of English, alleged, inter alia,
that his plea of nolo contendere to first-degree manslaughter had not
been knowing and intelligent and therefore was invalid because his
court-appointed translator had not translated accurately and completely
for him the mens rea element of the crime in question. The state court
dismissed the petition after a hearing, the Oregon Court of Appeals
affirmed, the State Supreme Court denied review, and the Federal
District Court denied respondent habeas corpus relief. However, the
Court of Appeals held that he was entitled to a federal evidentiary hear-
ing on the question whether the mens rea element of the crime was
properly explained to him, since the record disclosed that the material
facts concerning the translation were not adequately developed at the
state-court hearing, see Townsend v. Sain, 372 U. S. 293, 313, and since
postconviction counsel’s negligent failure to develop those facts did not
constitute a deliberate bypass of the orderly procedure of the state
courts, see id., at 317; Fay v. Noia, 372 U. S. 391, 438.

Held: A cause-and-prejudice standard, rather than Fay’s deliberate by-
pass standard, is the correct standard for excusing a habeas petitioner’s
failure to develop a material fact in state-court proceedings. Town-
send’s holding that the Fay standard is applicable in a case like this
must be overruled in light of more recent decisions involving, like Fay, a

1
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Syllabus

state procedural default, in which this Court has rejected the deliberate
bypass standard in favor of a standard of cause and prejudice. See,
e. 9., Wainwright v. Sykes, 433 U. S. 72, 87-88, and n. 12; Coleman v.
Thompson, 501 U. S. 722, 751. It would be irrational to distinguish be-
tween failing to properly assert a federal claim in state court and failing
in state court to properly develop such a claim, and to apply to the latter
a remnant of a decision that is no longer upheld with regard to the
former. Moreover, the concerns of finality, comity, judicial economy,
and channeling the resolution of claims into the most appropriate forum
that motivated the rejection of the Fay standard in the state procedural
default cases are equally applicable to this case. Finally, applying the
cause-and-prejudice standard here also advances uniformity in habeas
corpus law. Thus, respondent is entitled to a federal evidentiary hear-
ing if he can show cause for his failure to develop the facts in the state-
court proceedings and actual prejudice resulting from that failure, or if
he can show that a fundamental miscarriage of justice would result from
failure to hold such a hearing. See, e. g., McCleskey v. Zant, 499 U. S.
467, 494. Pp. 5-12.

926 F. 2d 1492, reversed and remanded.

WHITE, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and SCALIA, SOUTER, and THOMAS, JJ., joined. O’CONNOR, J., filed
a dissenting opinion, in which BLACKMUN, STEVENS, and KENNEDY, JJ.,
joined, post, p. 12. KENNEDY, J., filed a dissenting opinion, post, p. 24.

Jack L. Landau, Deputy Attorney General of Oregon, ar-
gued the cause for petitioner. With him on the briefs were
Charles S. Crookham, Attorney General, Dave Frohnmayer,
Former Attorney General, Virginia L. Linder, Solicitor Gen-
eral, and Brenda J. Peterson and Rives Kistler, Assistant
Attorneys General.

Steven T. Wax argued the cause and filed a brief for
respondent.*

*Briefs of amici curiae urging reversal were filed for the State of Cali-
fornia et al. by Daniel E. Lungren, Attorney General of California, George
Williamson, Chief Assistant Attorney General, John H. Sugiyama, Senior
Assistant Attorney General, and Dane R. Gillette and Joan Killeen
Haller, Deputy Attorneys General, and by the Attorneys General for
their respective States as follows: James H. Evans of Alabama, Grant
Woods of Arizona, Larry EchoHawk of Idaho, Marc Racicot of Montana,
Frankie Sue Del Papa of Nevada, Robert J. Del Tufo of New Jersey, Lacy
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Opinion of the Court

JUSTICE WHITE delivered the opinion of the Court.

Respondent is a Cuban immigrant with little education and
almost no knowledge of English. In 1984, he was charged
with murder arising from the stabbing death of a man who
had allegedly attempted to intervene in a confrontation be-
tween respondent and his girlfriend in a bar.

Respondent was provided with a defense attorney and in-
terpreter. The attorney recommended to respondent that
he plead nolo contendere to first-degree manslaughter. Ore.
Rev. Stat. §163.118(1)(a) (1987). Respondent signed a plea
form that explained in English the rights he was waiving by
entering the plea. The state court held a plea hearing, at
which petitioner was represented by counsel and his inter-
preter. The judge asked the attorney and interpreter if
they had explained to respondent the rights in the plea form
and the consequences of his plea; they responded in the af-
firmative. The judge then explained to respondent, in Eng-
lish, the rights he would waive by his plea, and asked the
interpreter to translate. Respondent indicated that he un-
derstood his rights and still wished to plead nolo contendere.
The judge accepted his plea.

Later, respondent brought a collateral attack on the plea
in a state-court proceeding. He alleged his plea had not
been knowing and intelligent and therefore was invalid be-
cause his translator had not translated accurately and com-
pletely for him the mens rea element of manslaughter. He
also contended that he did not understand the purposes of
the plea form or the plea hearing. He contended that he did
not know he was pleading no contest to manslaughter, but
rather that he thought he was agreeing to be tried for
manslaughter.

H. Thornburg of North Carolina, Ernest D. Preate, Jr., of Pennsylvania,
Charles W. Burson of Tennessee, and Kenneth O. Eikenberry of Washing-
ton; and for the Criminal Justice Legal Foundation by Kent S. Scheidegger.
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Opinion of the Court

After a hearing, the state court dismissed respondent’s pe-
tition, finding that respondent was properly served by his
trial interpreter and that the interpreter correctly, fully, and
accurately translated the communications between respond-
ent and his attorney. App. 51. The State Court of Appeals
affirmed, and the State Supreme Court denied review.

Respondent then entered Federal District Court seeking
a writ of habeas corpus. Respondent contended that the
material facts concerning the translation were not ade-
quately developed at the state-court hearing, implicating the
fifth circumstance of Townsend v. Sain, 372 U.S. 293, 313
(1963), and sought a federal evidentiary hearing on whether
his nolo contendere plea was unconstitutional. The District
Court found that the failure to develop the critical facts rele-
vant to his federal claim was attributable to inexcusable ne-
glect and that no evidentiary hearing was required. App.
to Pet. for Cert. 37, 38. Respondent appealed.

The Court of Appeals for the Ninth Circuit recognized that
the alleged failure to translate the mens rea element of first-
degree manslaughter, if proved, would be a basis for over-
turning respondent’s plea, 926 F. 2d 1492, 1494 (1991), and
determined that material facts had not been adequately de-
veloped in the state postconviction court, id., at 1500, appar-
ently due to the negligence of postconviction counsel. The
court held that Townsend v. Sain, supra, at 317, and Fay v.
Noia, 372 U. S. 391, 438 (1963), required an evidentiary hear-
ing in the District Court unless respondent had deliberately
bypassed the orderly procedure of the state courts. Be-
cause counsel’s negligent failure to develop the facts did not
constitute a deliberate bypass, the Court of Appeals ruled
that respondent was entitled to an evidentiary hearing on
the question whether the mens rea element of first-degree
manslaughter was properly explained to him. 926 F. 2d, at
1502.

1'With respect to respondent’s claim that the plea form and plea proceed-
ing were not adequately translated, the Court of Appeals concluded that
state postconviction proceedings afforded petitioner ample opportunity to
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We granted certiorari to decide whether the deliberate by-
pass standard is the correct standard for excusing a habeas
petitioner’s failure to develop a material fact in state-court
proceedings. 502 U. S. 807 (1991). We reverse.

Because the holding of Towmnsend v. Sain that Fay v.
Noia’s deliberate bypass standard is applicable in a case like
this had not been reversed, it is quite understandable that
the Court of Appeals applied that standard in this case. How-
ever, in light of more recent decisions of this Court, Town-
send’s holding in this respect must be overruled.? Fay v.

contest the translations, that the material facts surrounding these issues
were adequately developed, and that the state court’s findings were ade-
quately supported by the record. The Court of Appeals therefore held
that a federal evidentiary hearing on that claim was not required. 926
F. 2d, at 1502.

2JusTIiICE O’CONNOR asserts that Towmsend v. Sain, 372 U.S. 293
(1963), insofar as relevant to this case, merely reflected existing law.
The claim thus seems to be that the general rule stated by the Court
in Townsend governing when an evidentiary hearing must be granted to
a federal habeas corpus petitioner, as well as each of the Court’s six
criteria particularizing its general pronouncement, reflected what was
to be found in prior holdings of the Court. This is a very doubtful
claim. Surely the Court at that time did not think this was the case,
for it pointedly observed that prior cases had not settled all aspects of the
hearing problem in habeas proceedings and that the lower federal courts
had reached widely divergent and irreconcilable results in dealing with
hearing issues. Id., at 310, and n. 8. Hence it deemed it advisable to
give further guidance to the lower courts. It also expressly stated that
the rules it was announcing “must be considered to supersede, to the
extent of any inconsistencies, the opinions in Brown v. Allen[, 344 U. S.
443 (1953)].” Id., at 312. This was necessary because Brown was in-
consistent with the holding of Townsend regarding habeas petitioners
who failed to adequately develop federal claims in state-court pro-
ceedings. See Brown v. Allen, 344 U. S. 443, 465 (1953) (federal court
may deny writ without rehearing of facts “where the legality of [the]
detention has been determined, on the facts presented,” by the state
court) (emphasis added); id., at 463 (writ should be refused, without more,
if federal court satisfied from the record that “state process has given
fair consideration to the issues and the offered evidence”) (emphasis
added). We have unequivocally acknowledged that 7Towmnsend sub-
stantially changed the availability of evidentiary hearings in federal
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Noia was itself a case where the habeas petitioner had not
taken advantage of state remedies by failing to appeal—a
procedural default case. Since that time, however, this
Court has rejected the deliberate bypass standard in state
procedural default cases and has applied instead a standard
of cause and prejudice.

In Francis v. Henderson, 425 U. S. 536 (1976), we acknowl-
edged a federal court’s power to entertain an application for
habeas even where the claim has been procedurally waived
in state proceedings, but nonetheless examined the appropri-
ateness of the exercise of that power and recognized, as we
had in Fay, that considerations of comity and concerns for
the orderly administration of criminal justice may in some
circumstances require a federal court to forgo the exercise
of its habeas corpus power. 425 U. S., at 538-539. We held
that a federal habeas petitioner is required to show cause
for his procedural default, as well as actual prejudice. Id.,
at 542.

In Wainwright v. Sykes, 433 U. S. 72 (1977), we rejected
the application of Fay’s standard of “knowing waiver” or
“deliberate bypass” to excuse a petitioner’s failure to comply
with a state contemporaneous-objection rule, stating that the
state rule deserved more respect than the Fay standard ac-
corded it. 433 U.S., at 8. We observed that procedural
rules that contribute to error-free state trial proceedings
are thoroughly desirable. We applied a cause-and-prejudice
standard to a petitioner’s failure to object at trial and limited

habeas proceedings. See Smith v. Yeager, 393 U. S. 122, 125 (1968) (per
curiam,).

It is not surprising, then, that none of the cases cited by JUSTICE O’CON-
NOR remotely support Townsend’s requirement for a hearing in any case
where the “material facts were not adequately developed at the state-
court hearing” due to petitioner’s own neglect. 372 U.S., at 313. Fi-
nally, it is undeniable that Fay v. Noia’s deliberate bypass standard over-
ruled prior procedural default cases, and it is no less true that Townsend’s
adoption of that standard as a definition of “inexcusable neglect” made
new law.
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Fay to its facts. 433 U.S., at 87-88, and n. 12. We have
consistently reaffirmed that the “cause-and-prejudice” stand-
ard embodies the correct accommodation between the com-
peting concerns implicated in a federal court’s habeas power.
Reed v. Ross, 468 U. S. 1, 11 (1984); Engle v. Isaac, 456 U. S.
107, 129 (1982).

In McCleskey v. Zant, 499 U. S. 467 (1991), we held that
the same standard used to excuse state procedural defaults
should be applied in habeas corpus cases where abuse of the
writ is claimed by the government. Id., at 493. This con-
clusion rested on the fact that the two doctrines are similar
in purpose and design and implicate similar concerns. Id.,
at 493-494. The writ strikes at finality of a state criminal
conviction, a matter of particular importance in a federal sys-
tem. Id., at 491, citing Murray v. Carrier, 477 U. S. 478, 487
(1986). Federal habeas litigation also places a heavy burden
on scarce judicial resources, may give litigants incentives to
withhold claims for manipulative purposes, and may create
disincentives to present claims when evidence is fresh. 499
U. S., at 491-492. See also Reed v. Ross, supra, at 13; Wain-
wright, supra, at 89.

Again addressing the issue of state procedural default in
Coleman v. Thompson, 501 U. S. 722 (1991), we described
Fay as based on a conception of federal/state relations
that undervalued the importance of state procedural rules,
501 U.S., at 750, and went on to hold that the cause-and-
prejudice standard applicable to failure to raise a particular
claim should apply as well to failure to appeal at all. Ibid.
“All of the State’s interests—in channeling the resolution of
claims to the most appropriate forum, in finality, and in hav-
ing an opportunity to correct its own errors—are implicated
whether a prisoner defaults one claim or all of them.” Id.,
at 750. We therefore applied the cause-and-prejudice stand-
ard uniformly to state procedural defaults, eliminating the
“irrational” distinction between Fay and subsequent cases.
501 U. S., at 751. In light of these decisions, it is similarly



8 KEENEY ». TAMAYO-REYES

Opinion of the Court

irrational to distinguish between failing to properly assert a
federal claim in state court and failing in state court to prop-
erly develop such a claim, and to apply to the latter a rem-
nant of a decision that is no longer upheld with regard to
the former.

The concerns that motivated the rejection of the deliber-
ate bypass standard in Wainwright, Coleman, and other
cases are equally applicable to this case.® As in cases of
state procedural default, application of the cause-and-
prejudice standard to excuse a state prisoner’s failure to de-
velop material facts in state court will appropriately accom-
modate concerns of finality, comity, judicial economy, and
channeling the resolution of claims into the most appro-
priate forum.

Applying the cause-and-prejudice standard in cases like
this will obviously contribute to the finality of convictions,
for requiring a federal evidentiary hearing solely on the basis
of a habeas petitioner’s negligent failure to develop facts in

3JusTICE O’CONNOR puts aside our overruling of Fay v. Noia’s standard
in procedural default cases on the ground that in those cases the cause-
and-prejudice standard is just an acceptable precondition to reaching the
merits of a habeas petitioner’s claim, but insists that applying that stand-
ard to cases in which the petitioner defaulted on the development of a
claim is not subject to the same characterization. For the reasons stated
in the text, we disagree. Moreover, JUSTICE O’CONNOR’s position is con-
siderably weakened by her concession that the cause-and-prejudice stand-
ard is properly applied to a factually undeveloped claim which had been
exhausted but which is first asserted federally in a second or later ha-
beas petition.

Contrary to JUSTICE O’CONNOR’s view, post, at 17, we think it clear that
the Townsend Court thought that the same standard used to deny a hear-
ing in a procedural default case should be used to deny a hearing in cases
described in its fifth circumstance. It is difficult to conceive any other
reason for our borrowing the deliberate bypass standard of Fay v. Nota,
particularly if, as the dissent seems to say, post, at 17, Townsend relied
on, but did not repeat, the analysis found in Fay v. Noia. Yet the dissent
insists that the rejection of Fay v. Noia’s analysis in our later cases should
have no impact on a case such as we have before us now.
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state-court proceedings dramatically increases the opportu-
nities to relitigate a conviction.

Similarly, encouraging the full factual development in
state court of a claim that state courts committed constitu-
tional error advances comity by allowing a coordinate juris-
diction to correct its own errors in the first instance. It re-
duces the “inevitable friction” that results when a federal
habeas court “overturn[s] either the factual or legal conclu-
sions reached by the state-court system.” Sumner v. Mata,
449 U. S. 539, 550 (1981).

Also, by ensuring that full factual development takes
place in the earlier, state-court proceedings, the cause-and-
prejudice standard plainly serves the interest of judicial
economy. It is hardly a good use of scarce judicial resources
to duplicate factfinding in federal court merely because a
petitioner has negligently failed to take advantage of oppor-
tunities in state-court proceedings.

Furthermore, ensuring that full factual development of a
claim takes place in state court channels the resolution of the
claim to the most appropriate forum. The state court is the
appropriate forum for resolution of factual issues in the first
instance, and creating incentives for the deferral of factfind-
ing to later federal-court proceedings can only degrade the
accuracy and efficiency of judicial proceedings. This is fully
consistent with, and gives meaning to, the requirement of
exhaustion. The Court has long held that state prisoners
must exhaust state remedies before obtaining federal habeas
relief. FEx parte Royall, 117 U. S. 241 (1886). The require-
ment that state prisoners exhaust state remedies before a
writ of habeas corpus is granted by a federal court is now
incorporated in the federal habeas statute.t 28 U.S.C.

4“An application for a writ of habeas corpus . . . shall not be granted
unless it appears that the applicant has exhausted the remedies available
in the courts of the State ....” 28 U.S. C. §2254(Db).
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§2254. Exhaustion means more than notice. In requiring
exhaustion of a federal claim in state court, Congress surely
meant that exhaustion be serious and meaningful.

The purpose of exhaustion is not to create a procedural
hurdle on the path to federal habeas court, but to channel
claims into an appropriate forum, where meritorious claims
may be vindicated and unfounded litigation obviated before
resort to federal court. Comity concerns dictate that the
requirement of exhaustion is not satisfied by the mere state-
ment of a federal claim in state court. Just as the State
must afford the petitioner a full and fair hearing on his fed-
eral claim, so must the petitioner afford the State a full and
fair opportunity to address and resolve the claim on the
merits. Cf. Picard v. Connor, 404 U. S. 270, 275 (1971).

Finally, it is worth noting that applying the cause-and-
prejudice standard in this case also advances uniformity in
the law of habeas corpus. There is no good reason to main-
tain in one area of habeas law a standard that has been re-
jected in the area in which it was principally enunciated.
And little can be said for holding a habeas petitioner to one
standard for failing to bring a claim in state court and excus-
ing the petitioner under another, lower standard for failing
to develop the factual basis of that claim in the same forum.
A different rule could mean that a habeas petitioner would
not be excused for negligent failure to object to the introduc-
tion of the prosecution’s evidence, but nonetheless would be
excused for negligent failure to introduce any evidence of his
own to support a constitutional claim.’

51t is asserted by JusTICE O’CONNOR that in adopting 28 U.S.C.
§2254(d) Congress assumed the continuing validity of all aspects of Town-
send, including the requirement of a hearing in all fifth circumstance cases
absent a deliberate bypass. For several reasons, we disagree. First, it
is evident that §2254(d) does not codify Townsend’s specifications of when
a hearing is required. Townsend described categories of cases in which
evidentiary hearings would be required. Section 2254(d), however, does
not purport to govern the question of when hearings are required; rather,
it lists exceptions to the normal presumption of correctness of state-court
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Respondent Tamayo-Reyes is entitled to an evidentiary
hearing if he can show cause for his failure to develop the
facts in state-court proceedings and actual prejudice result-
ing from that failure. We also adopt the narrow exception

findings and deals with the burden of proof where hearings are held. The
two issues are distinct, and the statute indicates no assumption that the
presence or absence of any of the statutory exceptions will determine
whether a hearing is held.

Second, to the extent that it even considered the issue of default, Con-
gress sensibly could have read Towmnsend as holding that the federal
habeas corpus standard for cases of default under Townsend’s fifth cir-
cumstance and cases of procedural default should be the same. Third,
§2254(d) does not mention or recognize any exception for inexcusable ne-
glect, let alone reflect the specific standard of deliberate bypass. In the
face of this silence, it should not be assumed that if there is to be a judi-
cially created standard for equitable default, it must be no other than the
deliberate bypass standard borrowed by Townsend from a decision that
has since been repudiated.

We agree with JUSTICE O’CONNOR that under our holding a claim invok-
ing the fifth circumstance of Townsend will be unavailing where the cause
asserted is attorney error. Murray v. Carrier, 477 U. S. 478 (1986), and
Coleman v. Thompson, 501 U. S. 722 (1991), dictate as much. Such was
the intended effect of those cases, but this does not make that circum-
stance a dead letter, for cause may be shown for reasons other than attor-
ney error. We noted in Murray, a procedural default case, that objective
factors external to the defense may impede counsel’s efforts to comply and
went on to say: “Without attempting an exhaustive catalog of such objec-
tive impediments to compliance with a procedural rule, we note that a
showing that the factual or legal basis for a claim was not reasonably
available to counsel, see Reed v. Ross, 468 U. S., at 16, or that ‘some inter-
ference by officials,” Brown v. Allen, 344 U. S. 443, 486 (1953), made compli-
ance impracticable, would constitute cause under this standard.” 477
U.S., at 488. Much of the same may be said of cases where the petitioner
has defaulted on the development of a claim.

Nor, to the extent it is relevant to our decision in this case, is JUSTICE
O’CONNOR’s argument that many forms of cause would fall under other
Townsend circumstances persuasive. For example, the third and sixth
circumstances of Townsend speak to the denial by a court of full and fair
hearing; however, a situation where facts were inadequately developed
because of interference from officials would fall naturally into the fifth
circumstance.
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to the cause-and-prejudice requirement: A habeas petition-
er’s failure to develop a claim in state-court proceedings will
be excused and a hearing mandated if he can show that a
fundamental miscarriage of justice would result from failure
to hold a federal evidentiary hearing. Cf. McCleskey v.
Zant, 499 U. S., at 494; Murray v. Carrier, 477 U. S., at 496.
The State concedes that a remand to the District Court is
appropriate in order to afford respondent the opportunity to
bring forward evidence establishing cause and prejudice,
Brief for Petitioner 21, and we agree that respondent should
have that opportunity. Accordingly, the decision of the
Court of Appeals is reversed, and the cause is remanded to
the District Court for further proceedings consistent with

this opinion.
So ordered.

JUSTICE O’CONNOR, with whom JUSTICE BLACKMUN,
JUSTICE STEVENS, and JUSTICE KENNEDY join, dissenting.

Under the guise of overruling “a remnant of a decision,”
ante, at 8, and achieving “uniformity in the law,” ante, at 10,
the Court has changed the law of habeas corpus in a funda-
mental way by effectively overruling cases decided long be-
fore Townsend v. Sain, 372 U. S. 293 (1963). I do not think
this change is supported by the line of our recent procedural
default cases upon which the Court relies: In my view, the
balance of state and federal interests regarding whether a
federal court will consider a claim raised on habeas cannot
be simply lifted and transposed to the different question
whether, once the court will consider the claim, it should hold
an evidentiary hearing. Moreover, I do not think the
Court’s decision can be reconciled with 28 U. S. C. § 2254(d),
a statute Congress enacted three years after Townsend.

I

Jose Tamayo-Reyes’ habeas petition stated that because
he does not speak English he pleaded nolo contendere to
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manslaughter without any understanding of what “man-
slaughter” means. App. 58. If this assertion is true, his
conviction was unconstitutionally obtained, see Henderson v.
Morgan, 426 U. S. 637, 644—647 (1976), and Tamayo-Reyes
would be entitled to a writ of habeas corpus. Despite the
Court’s attempt to characterize his allegation as a technical
quibble—*“his translator had not translated accurately and
completely for him the mens rea element of manslaughter,”
ante, at 3—this much is not in dispute. Tamayo-Reyes has
alleged a fact that, if true, would entitle him to the relief
he seeks.

Tamayo-Reyes initially, and properly, challenged the vol-
untariness of his plea in a petition for postconviction relief
in state court. The court held a hearing, after which it
found that “[pletitioner’s plea of guilty was knowingly and
voluntarily entered.” App. 51. Yet the record of the post-
conviction hearing hardly inspires confidence in the accuracy
of this determination. Tamayo-Reyes was the only witness
to testify, but his attorney did not ask him whether his inter-
preter had translated “manslaughter” for him. Counsel in-
stead introduced the deposition testimony of the interpreter,
who admitted that he had translated “manslaughter” only
as “less than murder.” Id., at 27. No witnesses capable of
assessing the interpreter’s performance were called; the at-
torney instead tried to direct the court’s attention to various
sections of the interpreter’s deposition and attempted to
point out where the interpreter had erred. When the prose-
cutor objected to this discussion on the ground that counsel
was not qualified as an expert witness, his “presentation of
the issue quickly disintegrated.” 926 F. 2d 1492, 1499 (CA9
1991). The state court had no other relevant evidence be-
fore it when it determined that Tamayo-Reyes actually un-
derstood the charge to which he was pleading.

Contrary to the impression conveyed by this Court’s opin-
ion, the question whether a federal court should defer to this
sort of dubious “factfinding” in addressing a habeas corpus
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petition is one with a long history behind it, a history that
did not begin with Townsend v. Sain.

II
A

The availability and scope of habeas corpus have changed
over the writ’s long history, but one thing has remained con-
stant: Habeas corpus is not an appellate proceeding, but
rather an original civil action in a federal court. See, e. g.,
Browder v. Director, Dept. of Corrections of Ill., 434 U. S.
257, 269 (1978). It was settled over a hundred years ago
that “[t]he prosecution against [a criminal defendant] is a
criminal prosecution, but the writ of habeas corpus . .. is not
a proceeding in that prosecution. On the contrary, it is a
new suit brought by him to enforce a civil right.” Ex parte
Tom Tong, 108 U.S. 556, 559-560 (1883). Any possible
doubt about this point has been removed by the statutory
procedure Congress has provided for the disposition of ha-
beas corpus petitions, a procedure including such nonappel-
late functions as the allegation of facts, 28 U. S. C. § 2242, the
taking of depositions and the propounding of interrogatories,
§ 2246, the introduction of documentary evidence, § 2247, and,
of course, the determination of facts at evidentiary hear-
ings, §2254(d).

To be sure, habeas corpus has its own peculiar set of
hurdles a petitioner must clear before his claim is properly
presented to the district court. The petitioner must, in gen-
eral, exhaust available state remedies, § 2254(b), avoid proce-
dural default, Coleman v. Thompson, 501 U.S. 722 (1991),
not abuse the writ, McCleskey v. Zant, 499 U. S. 467 (1991),
and not seek retroactive application of a new rule of law,
Teague v. Lane, 489 U. S. 288 (1989). For much of our his-
tory, the hurdles were even higher. See, e. g., Ex parte Wat-
kins, 3 Pet. 193, 203 (1830) (habeas corpus available only to
challenge jurisdiction of trial court). But once they have
been surmounted—once the claim is properly before the dis-
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trict court—a habeas petitioner, like any civil litigant, has
had a right to a hearing where one is necessary to prove the
facts supporting his claim. See, e.g., Hawk v. Olson, 326
U. S. 271, 278-279 (1945); Holiday v. Johnston, 313 U. S. 342,
351-354 (1941); Walker v. Johnston, 312 U. S. 275, 285-287
(1941); Moore v. Dempsey, 261 U.S. 86, 92 (1923). Thus
when we observed in Townsend v. Sain, 372 U. S., at 312,
that “the opportunity for redress . . . presupposes the oppor-
tunity to be heard, to argue and present evidence,” we were
saying nothing new. We were merely restating what had
long been our understanding of the method by which con-
tested factual issues raised on habeas should be resolved.
Habeas corpus has always differed from ordinary civil liti-
gation, however, in one important respect: The doctrine of
res judicata has never been thought to apply. See, e.g,
Brown v. Allen, 344 U. S. 443, 458 (1953); Darr v. Burford,
339 U. S. 200, 214 (1950); Waley v. Johnston, 316 U. S. 101,
105 (1942); Salinger v. Loisel, 265 U. S. 224, 230 (1924). A
state prisoner is not precluded from raising a federal claim
on habeas that has already been rejected by the state courts.
This is not to say that state court factfinding is entitled to
no weight, or that every state prisoner has the opportunity
to relitigate facts found against him by the state courts.
Concerns of federalism and comity have pushed us from this
extreme just as the importance of the writ has repelled us
from the opposite extreme, represented by the strict applica-
tion of res judicata. Instead, we have consistently occupied
the middle ground. Even before Townsend, federal courts
deferred to state court findings of fact where the federal
district judge was satisfied that the state court had fairly
considered the issues and the evidence and had reached a
satisfactory result. See, e.g., Brown, supra, at 458, 465;
Frank v. Mangum, 237 U.S. 309, 332-336 (1915). But
where such was not the case, the federal court entertaining
the habeas petition would examine the facts anew. See, e. g.,
Ex parte Hawk, 321 U. S. 114, 116, 118 (1944); Moore, supra,
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at 92. In Hawk, for example, we stated that a state prisoner
would be entitled to a hearing, 321 U. S., at 116, “where re-
sort to state court remedies has failed to afford a full and
fair adjudication of the federal contentions raised . . . because
in the particular case the remedy afforded by state law
proves in practice unavailable or seriously inadequate.” Id.,
at 118. In Brown, we explained that a hearing may be dis-
pensed with only “[w]here the record of the application af-
fords an adequate opportunity to weigh the sufficiency of the
allegations and the evidence, and no unusual circumstances
calling for a hearing are presented.” 344 U.S., at 463.

Townsend “did not launch the Court in any new direc-
tions,” Weisselberg, Evidentiary Hearings in Federal Habeas
Corpus Cases, 1990 B. Y. U. L. Rev. 131, 150, but it clarified
how the district court should measure the adequacy of the
state court proceeding. Townsend specified six circum-
stances in which one could not be confident that “the state-
court trier of fact has after a full hearing reliably found the
relevant facts.” 372 U.S., at 313. The Court held that a
habeas petitioner is entitled to an evidentiary hearing on his
factual allegations if

“(1) the merits of the factual dispute were not resolved
in the state hearing; (2) the state factual determination
is not fairly supported by the record as a whole; (3) the
fact-finding procedure employed by the state court was
not adequate to afford a full and fair hearing; (4) there
is a substantial allegation of newly discovered evidence;
(5) the material facts were not adequately developed at
the state-court hearing; or (6) for any reason it appears
that the state trier of fact did not afford the habeas
applicant a full and fair fact hearing.” Ibid.

That these principles marked no significant departure from
our prior understanding of the writ is evident from the view
expressed by the four dissenters, who had “no quarrel with
the Court’s statement of the basic governing principle which
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should determine whether a hearing is to be had in a federal
habeas corpus proceeding,” but disagreed only with the
Court’s attempt “to erect detailed hearing standards for the
myriad situations presented by federal habeas corpus ap-
plications.” Id., at 326-327 (Stewart, J., dissenting). Town-
send thus did not alter the federal courts’ practice of holding
an evidentiary hearing unless the state court had fairly con-
sidered the relevant evidence.

The Court expressed concern in Townsend that a peti-
tioner might abuse the fifth circumstance described in the
opinion, by deliberately withholding evidence from the state
factfinder in the hope of finding a more receptive forum in a
federal court. Id., at 317. To discourage this sort of disre-
spect for state proceedings, the Court held that such a peti-
tioner would not be entitled to a hearing. Ibid. The Town-
send opinion did not need to address this concern in much
detail, because a similar issue was discussed at greater
length in another case decided the same day, Fay v. Noia,
372 U. S. 391, 438-440 (1963). The Townsend opinion thus
merely referred the reader to the discussion in Fay, where
a similar exception was held to bar a state prisoner from
habeas relief where the prisoner had intentionally committed
a procedural default in state court. See Townsend, supra,
at 317.

Nearly 30 years later, the Court implies that Fay and
Townsend must stand or fall together. Ante, at 5-8. But
this is not so: The Townsend Court did not suggest that the
issues in Townsend and Fay were identical, or that they
were so similar that logic required an identical answer to
each. Townsend did not purport to rely on Fay as author-
ity; it merely referred to Fay’s discussion as a shorthand de-
vice to avoid repeating similar analysis. Indeed, reliance on
Fay as authority would have been unnecessary. 7Townsend
was essentially an elaboration of our prior cases regarding
the holding of hearings in federal habeas cases; Fay repre-
sented an overruling of our prior cases regarding procedural
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defaults. See Coleman v. Thompson, 501 U. S., at 744-747;
Wainwright v. Sykes, 433 U. S. 72, 82 (1977).

As the Court recognizes, ante, at 6, we have applied Town-
send’s analysis ever since. See, e. g., Vasquez v. Hillery, 474
U. S. 254, 258 (1986); Cuyler v. Sullivan, 446 U. S. 335, 341-
342 (1980); Jackson v. Virginia, 443 U. S. 307, 318 (1979); La-
Vallee v. Delle Rose, 410 U. S. 690, 693—-694 (1973); Boyd v.
Dutton, 405 U. S. 1, 3 (1972); Procunier v. Atchley, 400 U. S.
446, 451 (1971). But we have not, in my view, been unjusti-
fiably clinging to a poorly reasoned precedent. While we
properly abandoned Fay because it was inconsistent with
prior cases that represented a better-reasoned balance of
state and federal interests, the same cannot be said of
Townsend.

The Court today holds that even when the reliability of
state factfinding is doubtful because crucial evidence was not
presented to the state trier of fact, a habeas petitioner is
ordinarily not entitled to an opportunity to prove the facts
necessary to his claim. This holding, of course, directly
overrules a portion of Townsend, but more than that, I think
it departs significantly from the pre-Townsend law of habeas
corpus. Even before Townsend, when a habeas petitioner’s
claim was properly before a federal court, and when the ac-
curate resolution of that claim depended on proof of facts
that had been resolved against the petitioner in an unreliable
state proceeding, the petitioner was entitled to his day in
federal court. As Justice Holmes wrote for the Court, in a
case where the state courts had rejected—under somewhat
suspicious circumstances—the petitioner’s allegation that his
trial had been dominated by an angry mob: “[I]t does not
seem to us sufficient to allow a Judge of the United States
to escape the duty of examining the facts for himself when
if true as alleged they make the trial absolutely void.”
Moore, 261 U. S., at 92. The class of petitioners eligible to
present claims on habeas may have been narrower in days
gone by, and the class of claims one might present may have
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been smaller, but once the claim was properly before the
court, the right to a hearing was not construed as narrowly
as the Court construes it today.

B

Instead of looking to the history of the right to an eviden-
tiary hearing, the Court simply borrows the cause and preju-
dice standard from a series of our recent habeas corpus
cases. Ante, at 5-8. All but one of these cases address the
question of when a habeas claim is properly before a federal
court despite the petitioner’s procedural default. See Cole-
man v. Thompson, supra; Murray v. Carrier, 477 U. S. 478
(1986); Reed v. Ross, 468 U. S. 1 (1984); Engle v. Isaac, 456
U. S. 107 (1982); Wainwright v. Sykes, supra, Francis v. Hen-
derson, 425 U. S. 536 (1976). The remaining case addresses
the issue of a petitioner’s abuse of the writ. See McCleskey
v. Zant, 499 U. S. 467 (1991). These cases all concern the
question whether the federal court will consider the merits
of the claim, that is, whether the court has the authority to
upset a judgment affirmed on direct appeal. So far as this
threshold inquiry is concerned, our respect for state proce-
dural rules and the need to discourage abuse of the writ pro-
vide the justification for the cause and prejudice standard.
As we have said in the former context: “[T]he Great Writ
imposes special costs on our federal system. The States
possess primary authority for defining and enforcing the
criminal law. In criminal trials they also hold the initial
responsibility for vindicating constitutional rights. Federal
intrusions into state criminal trials frustrate both the States’
sovereign power to punish offenders and their good-faith
attempts to honor constitutional rights.” Engle, supra, at
128.

The question we are considering here is quite different.
Here, the Federal District Court has already determined
that it will consider the claimed constitutional violation; the
only question is how the court will go about it. When it
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comes to determining whether a hearing is to be held to re-
solve a claim that is already properly before a federal court,
the federalism concerns underlying our procedural default
cases are diminished somewhat. By this point, our concern
is less with encroaching on the territory of the state courts
than it is with managing the territory of the federal courts
in a manner that will best implement their responsibility to
consider habeas petitions. Our adoption of a cause and prej-
udice standard to resolve the first concern should not cause
us reflexively to adopt the same standard to resolve the sec-
ond. Federalism, comity, and finality are all advanced by
declining to permit relitigation of claims in federal court in
certain circumstances; these interests are less significantly
advanced, once relitigation properly occurs, by permitting
district courts to resolve claims based on an incomplete
record.
11

The Court’s decision today cannot be reconciled with sub-
section (d) of 28 U. S. C. §2254, which Congress enacted only
three years after we decided Townsend. Subsection (d) pro-
vides that state court factfinding “shall be presumed to be
correct, unless the applicant shall establish” one of eight
listed circumstances. Most of these circumstances are taken
word for word from Townsend, including the one at issue
here; §2254(d)(3) renders the presumption of correctness
inapplicable where “the material facts were not adequately
developed at the State court hearing.” The effect of the
presumption is to augment the habeas petitioner’s burden
of proof. Where state factfinding is presumed correct, the
petitioner must establish the state court’s error “by convine-
ing evidence”; where state factfinding is not presumed
correct, the petitioner must prove the facts necessary to
support his claim by only a preponderance of the evidence.
Summer v. Mata, 449 U. S. 539, 551 (1981).

Section 2254(d) is not, in the strict sense, a codification of
our holding in Towmsend. The listed circumstances in
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Townsend are those in which a hearing must be held; the
nearly identical listed circumstances in § 2254(d) are those in
which facts found by a state court are not presumed correct.
But the two are obviously intertwined. If a habeas peti-
tioner fulfills one of the Townsend requirements he will be
entitled to a hearing, and by virtue of fulfilling a Townsend
requirement he will necessarily have also fulfilled one of the
§ 2254(d) requirements, so that at his hearing the presump-
tion of correctness will not apply. On the other hand, if
the petitioner has not fulfilled one of the Townsend require-
ments he will generally not have fulfilled the corresponding
§2254(d) requirement either, so he will be entitled neither
to a hearing nor to an exception from the presumption of
correctness. Towmnsend and §2254(d) work hand in hand:
Where a petitioner has a right to a hearing he must prove
facts by a preponderance of the evidence, but where he has
no right to a hearing he must prove facts by the higher
standard of convincing evidence. Without the opportunity
for a hearing, it is safe to assume that this higher standard
will be unattainable for most petitioners. See L. Yackle,
Postconviction Remedies 508—-509 (1981).

In enacting a statute that so closely parallels Townsend,
Congress established a procedural framework that relies
upon Townsend’s continuing validity. In general, therefore,
overruling Townsend would frustrate the evident intent of
Congress that the question of when a hearing is to be held
should be governed by the same standards as the question
of when a federal court should defer to state court factfind-
ing. In particular, the Court’s adoption of a “cause and prej-
udice” standard for determining whether the material facts
were adequately developed in state proceedings will frus-
trate Congress’ intent with respect to that Townsend cir-
cumstance’s statutory analog, § 2254(d)(3).

For a case to fit within this Townsend circumstance but
none of Townsend’s other circumstances, the case will very
likely be like this one, where the material facts were not
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developed because of attorney error. Any other reason the
material facts might not have been developed, such as that
they were unknown at the time or that the State denied a
full and fair opportunity to develop them, will almost cer-
tainly be covered by one of Townsend’s other circumstances.
See Townsend, 372 U. S., at 313. We have already held that
attorney error short of constitutionally ineffective assistance
of counsel does not amount to “cause.” See Murray v. Car-
rier, 477 U. S., at 488. As a result, the practical effect of
the Court’s ruling today will be that for a case to fall within
Townsend’s fifth circumstance but no other—for a petitioner
to be entitled to a hearing on the ground that the material
facts were not adequately developed in state court but on no
other ground—the petitioner’s attorney must have rendered
constitutionally ineffective assistance in presenting facts to
the state factfinder.

This effect is more than a little ironic. Where the state
factfinding occurs at the trial itself, counsel’s ineffectiveness
will not just entitle the petitioner to a hearing—it will entitle
the petitioner to a new trial. Where, as in this case, the
state factfinding occurs at a postconviction proceeding, the
petitioner has no constitutional right to the effective assist-
ance of counsel, so counsel’s poor performance can never
constitute “cause” under the cause and prejudice standard.
Coleman v. Thompson, 501 U. S., at 7562. After today’s de-
cision, the only petitioners entitled to a hearing under Town-
send’s fifth circumstance are the very people who do not need
one, because they will have already obtained a new trial or
because they will already be entitled to a hearing under one
of the other circumstances. The Court has thus rendered
unusable the portion of Townsend requiring hearings where
the material facts were not adequately developed in state
court.

As noted above, the fact that §2254(d)(3) uses language
identical to the language we used in Townsend strongly sug-
gests that Congress presumed the continued existence of this
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portion of Townsend. Moreover, the Court’s application of
a cause and prejudice standard creates a conundrum regard-
ing how to interpret §2254(d)(3). If a cause and prejudice
standard applies to §2254(d)(3) as well as Townsend’s fifth
circumstance, then the Court has rendered §2254(d)(3) su-
perfluous for the same reason this part of Townsend has be-
come superfluous. While we may deprive portions of our
own prior decisions of any effect, we generally may not, of
course, do the same with portions of statutes. On the other
hand, if a cause and prejudice standard does not apply to
§2254(d)(3), we will have uncoupled the statute from the case
it was intended to follow, and there will likely be instances
where a petitioner will be entitled to an exception from the
presumption of correctness but will not be entitled to a hear-
ing. This result does not accord with the evident intent of
Congress that the first inquiry track the second. Reconcilia-
tion of these two questions is now left to the district courts,
who still possess the discretion, which has not been removed
by today’s opinion, to hold hearings even where they are not
mandatory. See Townsend, supra, at 318.

For these reasons, I think §2254(d) presumes the continu-
ing validity of our decision in Townsend, including the
portion of the decision that recognized a “deliberate bypass”
exception to a petitioner’s right to a hearing where the mate-
rial facts were not adequately developed in the state court.

Jose Tamayo-Reyes alleges that he pleaded nolo conten-
dere to a crime he did not understand. He has exhausted
state remedies, has committed no procedural default, has
properly presented his claim to a Federal District Court in
his first petition for a writ of habeas corpus, and would be
entitled to a hearing under the standard set forth in Town-
send. Given that his claim is properly before the District
Court, I would not cut off his right to prove his claim at a
hearing. I respectfully dissent.
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JUSTICE KENNEDY, dissenting.

By definition, the cases within the ambit of the Court’s
holding are confined to those in which the factual record de-
veloped in the state-court proceedings is inadequate to re-
solve the legal question. I should think those cases will be
few in number. Townsend v. Sain, 372 U. S. 293, 318 (1963),
has been the law for almost 30 years and there is no clear
evidence that this particular classification of habeas proceed-
ings has burdened the dockets of the federal courts. And in
my view, the concept of factual inadequacy comprehends only
those petitions with respect to which there is a realistic pos-
sibility that an evidentiary hearing will make a difference in
the outcome. This serves to narrow the number of cases in
a further respect and to ensure that they are the ones, as
JUSTICE O’CONNOR points out, in which we have valid con-
cerns with constitutional error.

Our recent decisions in Coleman v. Thompson, 501 U. S.
722 (1991), McCleskey v. Zant, 499 U.S. 467 (1991), and
Teague v. Lane, 489 U. S. 288 (1989), serve to protect the
integrity of the writ, curbing its abuse and ensuring that the
legal questions presented are ones which, if resolved against
the State, can invalidate a final judgment. So we consider
today only those habeas actions which present questions fed-
eral courts are bound to decide in order to protect constitu-
tional rights. We ought not to take steps which diminish
the likelihood that those courts will base their legal decision
on an accurate assessment of the facts. For these reasons
and all those set forth by JUSTICE O’CONNOR, I dissent from
the opinion and judgment of the Court.
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THE NINTH CIRCUIT
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Respondent Hernandez, a prisoner proceeding pro se, filed five civil rights
suits in forma pauperis against petitioner California prison officials,
alleging, inter alia, that he was drugged and homosexually raped 28
times by various inmates and prison officials at different institutions.
Finding that the facts alleged appeared to be wholly fanciful, the Dis-
trict Court dismissed the cases under 28 U. S. C. §1915(d), which allows
courts to dismiss an in forma pauperis complaint “if satisfied that the
action is frivolous.” Reviewing the dismissals de novo, the Court of
Appeals reversed and remanded three of the cases. The court’s lead
opinion concluded that a court can dismiss a complaint as factually frivo-
lous only if the allegations conflict with judicially noticeable facts and
that it was impossible to take judicial notice that none of the alleged
rapes occurred; the concurring opinion concluded that Circuit precedent
required that Hernandez be given notice that his claims were to be dis-
missed as frivolous and a chance to amend his complaints. The Court
of Appeals adhered to these positions on remand from this Court for
consideration of the Court’s intervening decision in Neitzke v. Williams,
490 U. S. 319, which held that an in forma pauperis complaint “is frivo-
lous [under §1915(d)] where it lacks an arguable basis either in law or
in fact,” id., at 325.

Held:

1. The Court of Appeals incorrectly limited the power granted the
courts to dismiss a frivolous case under § 1915(d). Section 1915(d) gives
the courts “the unusual power to pierce the veil of the complaint’s fac-
tual allegations and dismiss those claims whose factual contentions are
clearly baseless.” Id., at 327. Thus, the court is not bound, as it usu-
ally is when making a determination based solely on the pleadings, to
accept without question the truth of the plaintiff’s allegations. How-
ever, in order to respect the congressional goal of assuring equality of
consideration for all litigants, the initial assessment of the in forma
pauperis plaintiff’s factual allegations must be weighted in the plain-
tiff’s favor. A factual frivolousness finding is appropriate when the
facts alleged rise to the level of the irrational or the wholly incredible,



26

DENTON ». HERNANDEZ

Syllabus

whether or not there are judicially noticeable facts available to contra-
dict them, but a complaint cannot be dismissed simply because the court
finds the allegations to be improbable or unlikely. The “clearly base-
less” guidepost need not be defined with more precision, since the dis-
trict courts are in the best position to determine which cases fall into
this category, and since the statute’s instruction allowing dismissal if
a court is “satisfied” that the complaint is frivolous indicates that the
frivolousness decision is entrusted to the discretion of the court enter-
taining the complaint. Pp. 31-33.

2. Because the frivolousness determination is a discretionary one, a
§1915(d) dismissal is properly reviewed for an abuse of that discretion.
It would be appropriate for a court of appeals to consider, among other
things, whether the plaintiff was proceeding pro se, whether the district
court inappropriately resolved genuine issues of disputed fact, whether
the court applied erroneous legal conclusions, whether the court has
provided a statement explaining the dismissal that facilitates intelligent
appellate review, and whether the dismissal was with or without preju-
dice. With respect to the last factor, the reviewing court should deter-
mine whether the district court abused its discretion by dismissing the
complaint with prejudice or without leave to amend if it appears that
the allegations could be remedied through more specific pleading, since
dismissal under §1915(d) could have a res judicata effect on frivo-
lousness determinations for future in forma pauperis petitions. This
Court expresses no opinion on the Court of Appeals’ rule that a pro se
litigant bringing suit i forma pauperis is entitled to notice and an
opportunity to amend the complaint to overcome any deficiency unless
it is clear that no amendment can cure the defect. Pp. 33-35.

929 F. 2d 1374, vacated and remanded.

C.

O’CONNOR, J., delivered the opinion of the Court, in which REENQUIST,
J., and WHITE, SCALIA, KENNEDY, SOUTER, and THOMAS, JJ., joined.

STEVENS, J., filed a dissenting opinion, in which BLACKMUN, J., joined,
post, p. 35.

C

James Ching, Supervising Deputy Attorney General of
alifornia, argued the cause for petitioners. With him on

the briefs were Daniel E. Lungren, Attorney General,

G

eorge Williamson, Chief Assistant Attorney General,

Kenneth C. Young, Assistant Attorney General, and Joan
W. Cavanagh, Supervising Deputy Attorney General.
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Richard W. Nichols, by appointment of the Court, 502
U. S. 966, argued the cause and filed a brief for respondent.*

JUSTICE O’CONNOR delivered the opinion of the Court.

The federal in forma pauperis statute, codified at 28
U. S. C. §1915, allows an indigent litigant to commence a civil
or criminal action in federal court without paying the admin-
istrative costs of proceeding with the lawsuit. The statute
protects against abuses of this privilege by allowing a dis-
trict court to dismiss the case “if the allegation of poverty
is untrue, or if satisfied that the action is frivolous or ma-
licious.” §1915(d). In Neitzke v. Williams, 490 U. S. 319
(1989), we considered the standard to be applied when deter-
mining whether the legal basis of an in forma pauperis
complaint is frivolous under §1915(d). The issues in this
case are the appropriate inquiry for determining when an
m forma pauperis litigant’s factual allegations justify a
§1915(d) dismissal for frivolousness, and the proper standard
of appellate review of such a dismissal.

I

Petitioners are 15 officials at various institutions in the
California penal system. Between 1983 and 1985, respond-
ent Mike Hernandez, a state prisoner proceeding pro se,
named petitioners as defendants in five civil rights suits filed
m forma pauperis. In relevant part, the complaints in
these five suits allege that Hernandez was drugged and ho-
mosexually raped a total of 28 times by inmates and prison

*Solicitor General Starr, Assistant Attorney General Mueller, and
Deputy Solicitor General Roberts filed a brief for the United States as
amicus curiae urging reversal.

Elizabeth Alexander, David C. Fathi, John A. Powell, Steven R. Sha-
piro, and Matthew Coles filed a brief for the American Civil Liberties
Union et al. as amici curiae urging affirmance.
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officials at different institutions.* With few exceptions, the
alleged perpetrators are not identified in the complaints, be-
cause Hernandez does not claim any direct recollection of the
incidents. Rather, he asserts that he found needle marks on
different parts of his body, and fecal and semen stains on his
clothes, which led him to believe that he had been drugged
and raped while he slept.

Hernandez’s allegations that he was sexually assaulted on
the nights of January 13, 1984, and January 27, 1984, are
supported by an affidavit signed by fellow prisoner Armando
Esquer (Esquer Affidavit), which states:

“On January 13, 1984, at approximately 7:30 a.m., I
was on my way to the shower, when I saw correctional
officer MecIntyre, the P-2 Unit Officer, unlock inmate
Mike Hernandez’s cell door and subsequently saw as two
black inmates stepped inside his cell. I did not see Of-
ficer McIntyre order these two black inmates out of in-
mate Mike Hernandez’s cell after they stepped inside,
even though inmate Mike Hernandez was asleep inside.
After about ten minutes, I returned from the shower,
and I noticed my friend, Mike Hernandez, was being sex-
ually assaulted by the two black inmates. Officer McIn-

*See Amended Complaint in Hernandez v. Ylist, et al., No. CIV S-83-
0645 (Feb. 9, 1984) (alleging rape by unidentified correctional officers at
California State Prison at Folsom on the night of July 29, 1982), Brief for
Respondent 2-4; Motion to Amend Complaint in Hernandez v. Denton, et
al., No. CIV S-83-1348 (June 19, 1984) (alleging rape by one or more pris-
oners at California Medical Facility at Vacaville on the night of July 29,
1983, and one additional episode in December 1983), Brief for Respondent
5; Complaint in Hernandez v. Ylst, et al., No. CIV S-84-1074 (Aug. 20,
1984) (alleging six additional druggings and rapes occurring between Au-
gust 12 and November 4, 1983), Brief for Respondent 6; Complaint in Her-
nandez v. Yist, et al., No. CIV S-84-1198 (Sept. 17, 1984) (alleging three
additional incidents occurring between November 26 and December 12,
1983), Brief for Respondent 6-7; Complaint in Hernandez v. Ylst, et al.,
No. CIV S-85-0084 (Jan. 21, 1985) (alleging 16 additional incidents occur-
ring between January 13 and December 10, 1984), Brief for Respondent 7.
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tyre returned to lock inmate Mike Hernandez’s cell door
after the two black inmates stepped out. 1 watchled]
all this activity from the hallway and my cell door.

“On January 27th, 1984, I was again on my way to the
shower, when I noticed the same correctional officer as
he unlocked inmate Mike Hernandez’s cell door, and also
saw as two black inmates stepped inside inmate Mike
Hernandez’s cell. Then I knew right away that both
they and Officer McIntyre were up to no good. After
this last incident, I became convinced that Officer McIn-
tyre was deliberately unlocking my friend, Mike Her-
nandez’s cell as he [lay] asleep, so that these two black
inmates could sexually assault him in his cell.” Exhibit
H in No. CIV S-85-0084, Brief for Respondent 9.

Hernandez also attempted to amend one complaint to include
an affidavit signed by fellow inmate Harold Pierce, alleging
that on the night of July 29, 1983, he “witnessed inmate Du-
shane B-71187 and inmate Milliard B-30802 assault and rape
inmate Mike Hernandez as he lay . . . asleep in bed 206 in
the N-2 Unit Dorm.” See Exhibit G to Motion to Amend
Complaint in Hernandez v. Denton, et al., No. CIV S-83-
1348 (June 19, 1984), Brief for Respondent 6.

The District Court determined that the five cases were
related and referred them to a Magistrate, who recom-
mended that the complaints be dismissed as frivolous. The
Magistrate reasoned that “‘each complaint, taken separately,
is not necessarily frivolous,”” but that “‘a different picture
emerges from a reading of all five complaints together.””
Id., at 11. As he explained: “‘[Hernandez] alleges that both
guards and inmates, at different institutions, subjected him
to sexual assaults. Despite the fact that different defend-
ants are allegedly responsible for each assault, the purported
modus operandi is identical in every case. Moreover, the
attacks occurred only sporadically throughout a three year
period. The facts thus appear to be “wholly fanciful” and
justify this court’s dismissal of the actions as frivolous.””
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Ibid. By order dated May 5, 1986, the District Court
adopted the recommendation of the Magistrate and dis-
missed the complaints.

Hernandez appealed the dismissal of three of the five cases
(Nos. CIV S-83-0645, CIV S-83-1348, CIV S-85-0084; see
n. 1, supra). Reviewing the dismissal de novo, the Court of
Appeals for the Ninth Circuit reversed and remanded. Her-
nandez v. Denton, 861 F. 2d 1421 (1988). In relevant part,
Judge Schroeder’s lead opinion concluded that a district
court could dismiss a complaint as factually frivolous only if
the allegations conflicted with judicially noticeable facts, that
is, facts “‘capable of accurate and ready determination by
resort to sources whose accuracy cannot reasonably be ques-
tioned.”” Id., at 1426 (quoting Fed. Rule Evid. 201). In
this case, Judge Schroeder wrote, the court could not dismiss
Hernandez’s claims as frivolous because it was impossible to
take judicial notice that none of the alleged rapes occurred.
861 F. 2d, at 1426. Judge Wallace concurred on the ground
that Circuit precedent required that Hernandez be given no-
tice that his claims were to be dismissed as frivolous and a
chance to amend his complaints to remedy the deficiencies.
Id., at 1427. Judge Aldisert dissented. He was of the opin-
ion that the allegations were “the hallucinations of a troubled
man,” id., at 1440, and that no further amendment could save
the complaint, id., at 1439-1440.

We granted petitioners’ first petition for a writ of certio-
rari, 493 U.S. 801 (1989), vacated the judgment, and re-
manded the case to the Court of Appeals for consideration
of our intervening decision in Neitzke v. Williams, 490 U. S.
319 (1989). On remand, the Court of Appeals reaffirmed its
earlier decision. 929 F. 2d 1374 (1991). Judge Schroeder
modified her original opinion to state that judicial notice was
just “one useful standard” for determining factual frivolous-
ness under §1915(d), but adhered to her position that the
case could not be dismissed because no judicially noticeable
fact could contradict Hernandez’s claims of rape. Id., at
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1376. Judge Wallace and Judge Aldisert repeated their ear-
lier views.

We granted the second petition for a writ of certiorari to
consider when an in forma pauperis claim may be dismissed
as factually frivolous under §1915(d). 502 U. S. 937 (1991).
We hold that the Court of Appeals incorrectly limited the
power granted the courts to dismiss a frivolous case under
§1915(d), and therefore vacate and remand the case for appli-
cation of the proper standard.

II

In enacting the federal in forma pauperis statute, Con-
gress “intended to guarantee that no citizen shall be denied
an opportunity to commence, prosecute, or defend an action,
civil or criminal, in any court of the United States, solely
because . . . poverty makes it impossible . . . to pay or secure
the costs” of litigation. Adkins v. E. I. DuPont de Nem-
ours & Co., 335 U.S. 331, 342 (1948) (internal quotation
marks omitted). At the same time that it sought to lower
judicial access barriers to the indigent, however, Congress
recognized that “a litigant whose filing fees and court costs
are assumed by the public, unlike a paying litigant, lacks
an economic incentive to refrain from filing frivolous, mali-
cious, or repetitive lawsuits.” Neitzke, supra, at 324. In
response to this concern, Congress included subsection (d) as
part of the statute, which allows the courts to dismiss an
m forma pauperis complaint “if satisfied that the action is
frivolous or malicious.”

Neitzke v. Williams, supra, provided us with our first oc-
casion to construe the meaning of “frivolous” under § 1915(d).
In that case, we held that “a complaint, containing as it does
both factual allegations and legal conclusions, is frivolous
where it lacks an arguable basis either in law or in fact.”
Id., at 325. In Neitzke, we were concerned with the proper
standard for determining frivolousness of legal conclusions,
and we determined that a complaint filed in forma pauperis
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which fails to state a claim under Federal Rule of Civil Pro-
cedure 12(b)(6) may nonetheless have “an arguable basis in
law” precluding dismissal under § 1915(d). 490 U. S., at 328-
329. In so holding, we observed that the in forma pauperis
statute, unlike Rule 12(b)(6), “accords judges not only the
authority to dismiss a claim based on an indisputably merit-
less legal theory, but also the unusual power to pierce the
veil of the complaint’s factual allegations and dismiss those
claims whose factual contentions are clearly baseless.” Id.,
at 327. “Examples of the latter class,” we said, “are claims
describing fantastic or delusional scenarios, claims with
which federal district judges are all too familiar.” Id., at
328.

Petitioners contend that the decision below is inconsist-
ent with the “unusual” dismissal power we recognized in
Neitzke, and we agree. Contrary to the Ninth Circuit’s
assumption, our statement in Neitzke that §1915(d) gives
courts the authority to “pierce the veil of the complaint’s
factual allegations” means that a court is not bound, as it
usually is when making a determination based solely on the
pleadings, to accept without question the truth of the plain-
tiff’s allegations. We therefore reject the notion that a
court must accept as “having an arguable basis in fact,” id.,
at 325, all allegations that cannot be rebutted by judicially
noticeable facts. At the same time, in order to respect the
congressional goal of “assur[ing] equality of consideration for
all litigants,” Coppedge v. United States, 369 U. S. 438, 447
(1962), this initial assessment of the in forma pauperis plain-
tiff’s factual allegations must be weighted in favor of the
plaintiff. In other words, the §1915(d) frivolousness deter-
mination, frequently made sua sponte before the defendant
has even been asked to file an answer, cannot serve as a
factfinding process for the resolution of disputed facts.

As we stated in Neitzke, a court may dismiss a claim as
factually frivolous only if the facts alleged are “clearly base-
less,” 490 U. S., at 327, a category encompassing allegations
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that are “fanciful,” id., at 325, “fantastic,” id., at 328, and
“delusional,” ibid. As those words suggest, a finding of fac-
tual frivolousness is appropriate when the facts alleged rise
to the level of the irrational or the wholly incredible, whether
or not there are judicially noticeable facts available to con-
tradict them. An in forma pauperis complaint may not
be dismissed, however, simply because the court finds the
plaintiff’s allegations unlikely. Some improbable allegations
might properly be disposed of on summary judgment, but to
dismiss them as frivolous without any factual development is
to disregard the age-old insight that many allegations might
be “strange, but true; for truth is always strange, Stranger
than fiction.” Lord Byron, Don Juan, canto XIV, stanza 101
(T. Steffan, E. Steffan, & W. Pratt eds. 1977).

Although Hernandez urges that we define the “clearly
baseless” guidepost with more precision, we are confident
that the district courts, who are “all too familiar” with factu-
ally frivolous claims, Neitzke, supra, at 328, are in the best
position to determine which cases fall into this category. In-
deed, the statute’s instruction that an action may be dis-
missed if the court is “satisfied” that it is frivolous indicates
that frivolousness is a decision entrusted to the discretion of
the court entertaining the in forma pauperis petition. We
therefore decline the invitation to reduce the “clearly base-
less” inquiry to a monolithic standard.

Because the frivolousness determination is a discretionary
one, we further hold that a §1915(d) dismissal is properly
reviewed for an abuse of that discretion, and that it was
error for the Court of Appeals to review the dismissal of
Hernandez’s claims de novo. Cf. Boag v. MacDougall, 454
U. S. 364, 365, n. (1982) (per curiam) (reversing dismissal of
an in forma pauperis petition when dismissal was based on
an erroneous legal conclusion and not exercise of the “broad
discretion” granted by §1915(d)); Coppedge, supra, at 446
(district court’s certification that in forma pauperis appel-
lant is taking appeal in good faith, as required by §1915(a),
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is “entitled to weight”). In reviewing a §1915(d) dismissal
for abuse of discretion, it would be appropriate for the Court
of Appeals to consider, among other things, whether the
plaintiff was proceeding pro se, see Haines v. Kerner, 404
U. S. 519, 520-521 (1972); whether the court inappropriately
resolved genuine issues of disputed fact, see supra, at 32-33;
whether the court applied erroneous legal conclusions, see
Boag, 454 U. S., at 365, n.; whether the court has provided a
statement explaining the dismissal that facilitates “intelli-
gent appellate review,” ibid.; and whether the dismissal was
with or without prejudice.

With respect to this last factor: Because a §1915(d) dis-
missal is not a dismissal on the merits, but rather an exercise
of the court’s discretion under the in forma pauperis statute,
the dismissal does not prejudice the filing of a paid complaint
making the same allegations. It could, however, have a res
judicata effect on frivolousness determinations for future in
forma pauperis petitions. See, e. g., Bryant v. Civiletti, 214
U.S. App. D. C. 109, 110-111, 663 F. 2d 286, 287-288, n. 1
(1981) (§1915(d) dismissal for frivolousness is res judicata);
Warren v. McCall, 709 F. 2d 1183, 1186, and n. 7 (CA7 1983)
(same); cf. Rogers v. Bruntrager, 841 F. 2d 853, 855 (CAS8
1988) (noting that application of res judicata principles
after §1915(d) dismissal can be “somewhat problematical”).
Therefore, if it appears that frivolous factual allegations
could be remedied through more specific pleading, a court
of appeals reviewing a §1915(d) disposition should consider
whether the district court abused its discretion by dismissing
the complaint with prejudice or without leave to amend.
Because it is not properly before us, we express no opinion
on the Ninth Circuit rule, applied below, that a pro se litigant
bringing suit i forma pauperis is entitled to notice and an
opportunity to amend the complaint to overcome any defi-
ciency unless it is clear that no amendment can cure the de-
fect. E.g., Potter v. McCall, 433 F. 2d 1087, 1088 (1970);
Noll v. Carlson, 809 F. 2d 1446 (1987).
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Accordingly, we vacate the judgment below and remand
the case for proceedings consistent with this opinion.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE BLACKMUN joins,
dissenting.

My disagreement with the Court is narrow. I agree with
its articulation of the standard to be applied in determining
whether an in forma pauperis complaint is frivolous under
28 U.S.C. §1915(d). Moreover, precedent supports the
Court’s decision to remand the case without expressing any
view on the proper application of that standard to the facts
of the case. See, e. g, Rufo v. Inmates of Suffolk County
Jail, 502 U. S. 367 (1992). Nevertheless, because I am satis-
fied that the decision of the Court of Appeals is entirely con-
sistent with the standard announced today, I would affirm
its judgment.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 90-1972. Argued January 22, 1992—Decided May 4, 1992

Respondent Williams was indicted by a federal grand jury for alleged
violations of 18 U. 8. C. §1014. On his motion, the District Court or-
dered the indictment dismissed without prejudice because the Govern-
ment had failed to fulfill its obligation under Circuit precedent to pre-
sent “substantial exculpatory evidence” to the grand jury. Following
that precedent, the Court of Appeals affirmed.

Held:

1. The argument that the petition should be dismissed as improvi-
dently granted because the question presented was not raised below
was considered and rejected when this Court granted certiorari and is
rejected again here. The Court will not review a question that was
neither pressed nor passed on below, see, e. g., Stevens v. Department
of Treasury, 500 U.S. 1, 8, but there is no doubt that the Court of
Appeals passed on the crucial issue of the prosecutor’s duty to present
exculpatory evidence to the grand jury. It is appropriate to review an
important issue expressly decided by a federal court where, as here,
although the petitioner did not contest the issue in the case immediately
at hand, it did so as a party to the recent proceeding upon which the
lower courts relied for their resolution of the issue, and did not concede
in the current case the correctness of that precedent. Pp. 40-45.

2. A district court may not dismiss an otherwise valid indictment be-
cause the Government failed to disclose to the grand jury “substantial
exculpatory evidence” in its possession. Pp. 45-55.

(@) Imposition of the Court of Appeals’ disclosure rule is not sup-
ported by the courts’ inherent “supervisory power” to formulate proce-
dural rules not specifically required by the Constitution or the Congress.
This Court’s cases relying upon that power deal strictly with the courts’
control over their own procedures, whereas the grand jury is an institu-
tion separate from the courts, over whose functioning the courts do not
preside. Any power federal courts may have to fashion, on their own
initiative, rules of grand jury procedure is very limited and certainly
would not permit the reshaping of the grand jury institution that would
be the consequence of the proposed rule here. Pp. 45-50.

(b) The Court of Appeals’ rule would neither preserve nor enhance
the traditional functioning of the grand jury that the “common law” of
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the Fifth Amendment demands. To the contrary, requiring the prose-
cutor to present exculpatory as well as inculpatory evidence would alter
the grand jury’s historical role, transforming it from an accusatory body
that sits to assess whether there is adequate basis for bringing a crimi-
nal charge into an adjudicatory body that sits to determine guilt or
innocence. Because it has always been thought sufficient for the grand
jury to hear only the prosecutor’s side, and, consequently that the sus-
pect has no right to present, and the grand jury no obligation to con-
sider, exculpatory evidence, it would be incompatible with the tradi-
tional system to impose upon the prosecutor a legal obligation to present
such evidence. Moreover, motions to quash indictments based upon the
sufficiency of the evidence relied upon by the grand jury have never
been allowed, and it would make little sense to abstain from reviewing
the evidentiary support for the grand jury’s judgment while scrutinizing
the sufficiency of the prosecutor’s presentation. Pp. 51-55.

(¢) This Court need not pursue respondent’s argument that the
Court of Appeals’ rule would save valuable judicial time. If there is
any advantage to the proposal, Congress is free to prescribe it. P. 55.

899 F. 2d 898, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and WHITE, KENNEDY, and SOUTER, JJ., joined. STEVENS, J., filed
a dissenting opinion, in which BLACKMUN and O’CONNOR, JJ., joined, and
in Parts II and IIT of which THOMAS, J., joined, post, p. 55.

Solicitor General Starr argued the cause for the United
States. With him on the briefs were Assistant Attorney
General Mueller, Deputy Solicitor General Bryson, and
Michael R. Dreeben.

James C. Lang argued the cause for respondent. With
him on the brief were G. Steven Stidham, Joel L. Wohlge-
muth, and John E. Dowdell.*

JUSTICE SCALIA delivered the opinion of the Court.

The question presented in this case is whether a district
court may dismiss an otherwise valid indictment because the

*Dan Marmalefsky filed a brief for the National Association of Criminal
Defense Lawyers as amicus curiae urging affirmance.
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Government failed to disclose to the grand jury “substantial
exculpatory evidence” in its possession.

I

On May 4, 1988, respondent John H. Williams, Jr., a Tulsa,
Oklahoma, investor, was indicted by a federal grand jury on
seven counts of “knowingly mak[ing] [a] false statement or
report . . . for the purpose of influencing . . . the action [of a
federally insured financial institution],” in violation of 18
U.S. C. §1014 (1988 ed., Supp. II). According to the indict-
ment, between September 1984 and November 1985 Williams
supplied four Oklahoma banks with “materially false” state-
ments that variously overstated the value of his current
assets and interest income in order to influence the banks’
actions on his loan requests.

Williams’ misrepresentation was allegedly effected
through two financial statements provided to the banks, a
“Market Value Balance Sheet” and a “Statement of Projected
Income and Expense.” The former included as “current
assets” approximately $6 million in notes receivable from
three venture capital companies. Though it contained a dis-
claimer that these assets were carried at cost rather than at
market value, the Government asserted that listing them as
“current assets”—i. e., assets quickly reducible to cash—was
misleading, since Williams knew that none of the venture
capital companies could afford to satisfy the notes in the
short term. The second document—the Statement of Pro-
jected Income and Expense—allegedly misrepresented Wil-
liams’ interest income, since it failed to reflect that the inter-
est payments received on the notes of the venture capital
companies were funded entirely by Williams’ own loans to
those companies. The Statement thus falsely implied, ac-
cording to the Government, that Williams was deriving in-
terest income from “an independent outside source.” Brief
for United States 3.
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Shortly after arraignment, the District Court granted Wil-
liams’ motion for disclosure of all exculpatory portions of the
grand jury transcripts. See Brady v. Maryland, 373 U. S.
83 (1963). Upon reviewing this material, Williams de-
manded that the District Court dismiss the indictment, alleg-
ing that the Government had failed to fulfill its obligation
under the Tenth Circuit’s prior decision in United States v.
Page, 808 F. 2d 723, 728 (1987), to present “substantial excul-
patory evidence” to the grand jury (emphasis omitted). His
contention was that evidence which the Government had
chosen not to present to the grand jury—in particular, Wil-
liams’ general ledgers and tax returns, and Williams’ testi-
mony in his contemporaneous Chapter 11 bankruptey pro-
ceeding—disclosed that, for tax purposes and otherwise, he
had regularly accounted for the “notes receivable” (and the
interest on them) in a manner consistent with the Balance
Sheet and the Income Statement. This, he contended, be-
lied an intent to mislead the banks, and thus directly negated
an essential element of the charged offense.

The District Court initially denied Williams’ motion, but
upon reconsideration ordered the indictment dismissed with-
out prejudice. It found, after a hearing, that the withheld
evidence was “relevant to an essential element of the crime
charged,” created “‘a reasonable doubt about [respondent’s]
guilt,”” App. to Pet. for Cert. 23a—24a (quoting United States
v. Gray, 502 F. Supp. 150, 152 (DC 1980)), and thus “ren-
der[ed] the grand jury’s decision to indict gravely suspect,”
App. to Pet. for Cert. 26a. Upon the Government’s appeal,
the Court of Appeals affirmed the District Court’s order, fol-
lowing its earlier decision in Page, supra. It first sustained
as not “clearly erroneous” the District Court’s determination
that the Government had withheld “substantial exculpatory
evidence” from the grand jury. See 899 F. 2d 898, 900-903
(CA10 1990). It then found that the Government’s behavior
“‘substantially influence[d]’” the grand jury’s decision to in-
dict, or at the very least raised a “‘grave doubt that the
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decision to indict was free from such substantial influence.””
Id., at 903 (quoting Bank of Nova Scotia v. United States,
487 U. S. 250, 263 (1988)); see 899 F. 2d, at 903-904. Under
these circumstances, the Tenth Circuit concluded, it was not
an abuse of discretion for the District Court to require the
Government to begin anew before the grand jury.! We
granted certiorari. 502 U. S. 905 (1991).

II

Before proceeding to the merits of this matter, it is neces-
sary to discuss the propriety of reaching them. Certiorari
was sought and granted in this case on the following ques-
tion: “Whether an indictment may be dismissed because the
government failed to present exculpatory evidence to the
grand jury.” The first point discussed in respondent’s brief
opposing the petition was captioned “The ‘Question Pre-
sented’ in the Petition Was Never Raised Below.” Brief in
Opposition 3. In granting certiorari, we necessarily consid-
ered and rejected that contention as a basis for denying
review.

JUSTICE STEVENS’ dissent, however, revisits that issue,
and proposes that—after briefing, argument, and full consid-
eration of the issue by all the Justices of this Court—we
now decline to entertain this petition for the same reason we
originally rejected, and that we dismiss it as improvidently
granted. That would be improvident indeed. Our grant of
certiorari was entirely in accord with our traditional prac-
tice, though even if it were not it would be imprudent (since
there is no doubt that we have jurisdiction to entertain the
case) to reverse course at this late stage. See, e. g., Fergu-
son v. Moore-McCormack Lines, Inc., 352 U.S. 521, 560
(1957) (Harlan, J., concurring in part and dissenting in part);
Domnnelly v. DeChristoforo, 416 U. S. 637, 648 (1974) (Stew-

1The Tenth Circuit also rejected Williams’ cross-appeal, which con-
tended that the District Court’s dismissal should have been with prejudice.
See 899 F. 2d, at 904.
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art, J., concurring, joined by WHITE, J.). Cf. Oklahoma City
v. Tuttle, 471 U. S. 808, 816 (1985).

Our traditional rule, as the dissent correctly notes, pre-
cludes a grant of certiorari only when “the question pre-
sented was not pressed or passed upon below.” Post, at 58
(internal quotation marks omitted). That this rule operates
(as it is phrased) in the disjunctive, permitting review of an
issue not pressed so long as it has been passed upon, is illus-
trated by some of our more recent dispositions. As recently
as last Term, in fact (in an opinion joined by JUSTICE STE-
VENS), we entertained review in circumstances far more sug-
gestive of the petitioner’s “sleeping on its rights” than those
we face today. We responded as follows to the argument of
the Solicitor General that tracks today’s dissent:

“The Solicitor General . . . submits that the petition
for certiorari should be dismissed as having been im-
providently granted. He rests this submission on the
argument that petitioner did not properly present the
merits of the timeliness issue to the Court of Appeals,
and that this Court should not address that question for
the first time. He made the same argument in his oppo-
sition to the petition for certiorari. We rejected that
argument in granting certiorari and we reject it again
now because the Court of Appeals, like the District
Court before it, decided the substantive issue pre-
sented.” Stevens v. Department of Treasury, 500 U. S.
1, 8 (1991) (BLACKMUN, J.) (citations omitted).

And in another case decided last Term, we said the following:

“Respondents argue that this issue was not raised
below. The appeals court, however, addressed the
availability of a right of action to minority shareholders
in respondents’ circumstances and concluded that re-
spondents were entitled to sue. It suffices for our pur-
poses that the court below passed on the issue pre-
sented, particularly where the issue is, we believe, in a
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state of evolving definition and uncertainty, and one of
importance to the administration of federal law.” Vir-
gimia Bankshares, Inc. v. Sandberg, 501 U. S. 1083, 1099,
n. 8 (1991) (citations omitted; internal quotation marks
omitted).

(JUSTICE STEVENS’ separate concurrence and dissent in Vir-
ginia Bankshares also reached the merits. Id., at 1110-
1112.)2  As JusTICE O’CONNOR has written:

“The standard we previously have employed is that we
will not review a question not pressed or passed on by
the courts below. Here, the Court of Appeals expressly
ruled on the question, in an appropriate exercise of its

2The dissent purports to distinguish Stevens and Virginia Bankshares
on the ground that, “[a]lthough the parties may not have raised the ques-
tions presented in the petitions . . . before the Courts of Appeals in those
cases, the courts treated the questions as open questions that they needed
to resolve in order to decide the cases.” Post, at 58, n. 4. The signifi-
cance of this distinction completely eludes us. While there is much to be
said for a rule (to which the Court has never adhered) limiting review to
questions pressed by the litigants below, the rule implicitly proposed by
the dissent—under which issues not pressed, but nevertheless passed
upon, may be reviewed only if the court below thought the issue an “open”
one—makes no sense except as a device to distinguish Stevens and Vir-
ginia Bankshares. 1t does nothing to further “the adversary process”
that is the object of the dissent’s concern, post, at 59, n. 5; if a question
is not disputed by the parties, “the adversary process” is compromised
whether the court thinks the question open or not. Indeed, if anything,
it is compromised more when the lower court believes it is confronting a
question of first impression, for it is in those circumstances that the need
for an adversary presentation is most acute.

The dissent observes that where a court disposes of a case on the basis
of a “new rule that had not been debated by the parties, our review may
be appropriate to give the losing party an opportunity it would not other-
wise have to challenge the rule.” Ibid. That is true enough, but the
suggestion that this principle has something to do with Stevens and Vir-
ginia Bankshares is wholly unfounded: In neither case could—or did—the
losing party claim to have been ambushed by the lower court’s summary
treatment of the undisputed issues which we later subjected to plenary
review.
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appellate jurisdiction; it is therefore entirely proper in
light of our precedents for the Court to reach the ques-
tion on which it granted certiorari . ...” Springfield
v. Kibbe, 480 U. S. 257, 266 (1987) (dissenting opinion)
(emphasis in original; citations omitted).?

There is no doubt in the present case that the Tenth Cir-
cuit decided the crucial issue of the prosecutor’s duty to pre-
sent exculpatory evidence.* Moreover, this is not, as the dis-
sent paints it, a case in which, “[a]fter losing in the Court of
Appeals, the Government reversed its position,” post, at 57.

3The Court’s per curiam dismissal of the writ in Kibbe was based princi-
pally upon two considerations: (1) that the crucial issue was not raised in
the District Court because of failure to object to a jury instruction, thus
invoking Rule 51 of the Federal Rules of Civil Procedure, which provides
that “[nJo party may assign as error the giving . . . [of] an instruction
unless he objects thereto before the jury retires to consider its verdict,”
and (2) that the crucial issue had in addition not explicitly been raised
in the petition for certiorari. 480 U. S., at 259, 260. Of course, neither
circumstance exists here.

4Relying upon, and to some extent repeating, the reasoning of its earlier
holding in United States v. Page, 808 F. 2d 723 (1981), the Court of Appeals
said the following:

“We have previously held that a prosecutor has the duty to present
substantial exculpatory evidence to the grand jury. Although we do not
require the prosecutor to ‘ferret out and present every bit of potentially
exculpatory evidence,” we do require that substantial exculpatory evidence
discovered during the course of an investigation be revealed to the grand
jury. Other courts have also recognized that such a duty exists. This
requirement promotes judicial economy because ‘if a fully informed grand
jury cannot find probable cause to indict, there is little chance the prosecu-
tion could have proved guilt beyond a reasonable doubt to a fully informed
petit jury.’” 899 F. 2d 898, 900 (1990) (citations omitted).

This excerpt from the opinion below should make abundantly clear that,
contrary to the dissent’s mystifying assertion, see post, at 58, and n. 3, we
premise our grant of certiorari not upon the Tenth Circuit’s having “passed
on” the issue in its prior Page decision, but rather upon its having done
so in this case. We discuss Page only to point out that, had the Govern-
ment not disputed the creation of the binding Tenth Circuit precedent in
that case, a different exercise of discretion might be appropriate.
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The dissent describes the Government as having “expressly
acknowledged [in the Court of Appeals] the responsibilities
described in Page,” post, at 56 (emphasis added). It did no
such thing. Rather, the Government acknowledged “that
it has certain responsibilities under . . . Page.” Brief for
United States in Response to Appellee’s Brief in Nos. 88—
2827, 88-2843 (CA10), p. 9 (emphasis added). It conceded,
in other words, not that the responsibilities Page had im-
posed were proper, but merely that Page had imposed
them—over the protests of the Government, but in a judg-
ment that was nonetheless binding precedent for the panel
below. The dissent would apparently impose, as an absolute
condition to our granting certiorari upon an issue decided by
a lower court, that a party demand overruling of a squarely
applicable, recent circuit precedent, even though that prece-
dent was established in a case to which the party itself was
privy and over the party’s vigorous objection, see Page, 808
F. 2d, at 727 (“The government counters that a prosecutor
has no duty to disclose exculpatory evidence [to a grand
juryl”), and even though no “intervening developments in
the law,” post, at 59, n. 5, had occurred. That seems to us
unreasonable.

In short, having reconsidered the precise question we re-
solved when this petition for review was granted, we again
answer it the same way. It is a permissible exercise of our
discretion to undertake review of an important issue ex-
pressly decided by a federal court® where, although the peti-

5Where certiorari is sought to a state court, “due regard for the appro-
priate relationship of this Court to state courts,” McGoldrick v. Compag-
nie Generale Transatlantique, 309 U. S. 430, 434-435 (1940), may suggest
greater restraint in applying our “pressed or passed upon” rule. In that
context, the absence of challenge to a seemingly settled federal rule de-
prives the state court of an opportunity to rest its decision on an adequate
and independent state ground. See Illinois v. Gates, 462 U. S. 213, 222
(1983), cited by the dissent post, at 59; see also Bankers Life & Casualty
Co. v. Crenshaw, 486 U.S. 71, 79-80 (1988). But cf. Cohen v. Cowles
Media Co., 501 U. S. 663, 667 (1991) (“It is irrelevant to this Court’s juris-
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tioner did not contest the issue in the case immediately at
hand, it did so as a party to the recent proceeding upon which
the lower courts relied for their resolution of the issue, and
did not concede in the current case the correctness of that
precedent. Undoubtedly the United States benefits from
this rule more often than other parties; but that is inevitably
true of most desirable rules of procedure or jurisdiction that
we announce, the United States being the most frequent liti-
gant in our courts. Since we announce the rule to be appli-
cable to all parties; since we have recently applied a similar
rule (indeed, a rule even more broadly cast) to the disadvan-
tage of the United States, see Stevews v. Department of
Treasury, 500 U. S. 1 (1991); and since the dissenters them-
selves have approved the application of this rule (or a
broader one) in circumstances rationally indistinguishable
from those before us, see n. 2, supra,; the dissent’s suggestion
that in deciding this case “the Court appears to favor the
Government over the ordinary litigant,” post, at 59, and
compromises its “obligation to administer justice impar-
tially,” ibid., needs no response.

III

Respondent does not contend that the Fifth Amendment
itself obliges the prosecutor to disclose substantial exculpa-
tory evidence in his possession to the grand jury. Instead,
building on our statement that the federal courts “may,
within limits, formulate procedural rules not specifically re-
quired by the Constitution or the Congress,” United States
v. Hasting, 461 U. S. 499, 505 (1983), he argues that imposi-
tion of the Tenth Circuit’s disclosure rule is supported by the
courts’ “supervisory power.” We think not. Hasting, and
the cases that rely upon the principle it expresses, deal
strictly with the courts’ power to control their own proce-
dures. See, e. g., Jencks v. United States, 353 U. S. 657, 667—

diction whether a party raised below and argued a federal-law issue that
the state supreme court actually considered and decided”).
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668 (1957); McNabb v. United States, 318 U. S. 332 (1943).
That power has been applied not only to improve the truth-
finding process of the trial, see, e.g., Mesarosh v. United
States, 352 U. S. 1, 9-14 (1956), but also to prevent parties
from reaping benefit or incurring harm from violations of
substantive or procedural rules (imposed by the Constitution
or laws) governing matters apart from the trial itself, see,
e.g., Weeks v. United States, 232 U.S. 383 (1914). Thus,
Bank of Nova Scotia v. United States, 487 U. S. 250 (1988),
makes clear that the supervisory power can be used to dis-
miss an indictment because of misconduct before the grand
jury, at least where that misconduct amounts to a violation
of one of those “few, clear rules which were carefully drafted
and approved by this Court and by Congress to ensure the
integrity of the grand jury’s functions,” United States v.
Mechanik, 475 U. S. 66, 74 (1986) (O’CONNOR, J., concurring
in judgment).t

We did not hold in Bank of Nova Scotia, however, that the
courts’ supervisory power could be used, not merely as a
means of enforcing or vindicating legally compelled stand-

5Rule 6 of the Federal Rules of Criminal Procedure contains a number
of such rules, providing, for example, that “no person other than the jurors
may be present while the grand jury is deliberating or voting,” Rule 6(d),
and placing strict controls on disclosure of “matters occurring before the
grand jury,” Rule 6(e); see generally United States v. Sells Engineering,
Inc., 463 U. S. 418 (1983). Additional standards of behavior for prosecu-
tors (and others) are set forth in the United States Code. See 18 U. S. C.
§86002, 6003 (setting forth procedures for granting a witness immunity
from prosecution); §1623 (criminalizing false declarations before grand
jury); §2515 (prohibiting grand jury use of unlawfully intercepted wire or
oral communications); § 1622 (criminalizing subornation of perjury). That
some of the misconduct alleged in Bank of Nova Scotia v. United States,
487 U. S. 250 (1988), was not specifically proscribed by Rule, statute, or
the Constitution does not make the case stand for a judicially prescribable
grand jury code, as the dissent suggests, see post, at 64-65. All of the
allegations of violation were dismissed by the Court—without considering
their validity in law—for failure to meet Nova Scotia’s dismissal standard.
See Bank of Nova Scotia, supra, at 261.
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ards of prosecutorial conduct before the grand jury, but as a
means of prescribing those standards of prosecutorial con-
duct in the first instance—just as it may be used as a means
of establishing standards of prosecutorial conduct before the
courts themselves. It is this latter exercise that respondent
demands. Because the grand jury is an institution separate
from the courts, over whose functioning the courts do not
preside, we think it clear that, as a general matter at least,
no such “supervisory” judicial authority exists, and that the
disclosure rule applied here exceeded the Tenth Circuit’s
authority.
A

“[R]ooted in long centuries of Anglo-American history,”
Hannah v. Larche, 363 U. S. 420, 490 (1960) (Frankfurter, J.,
concurring in result), the grand jury is mentioned in the Bill
of Rights, but not in the body of the Constitution. It has
not been textually assigned, therefore, to any of the branches
described in the first three Articles. It “‘is a constitutional
fixture in its own right.”” United States v. Chanen, 549
F. 2d 1306, 1312 (CA9) (quoting Nixon v. Sirica, 159 U. S.
App. D. C. 58, 70, n. 54, 487 F. 2d 700, 712, n. 54 (1973)), cert.
denied, 434 U. S. 825 (1977). In fact the whole theory of its
function is that it belongs to no branch of the institutional
Government, serving as a kind of buffer or referee between
the Government and the people. See Stirome v. United
States, 361 U. S. 212, 218 (1960); Hale v. Henkel, 201 U. S. 43,
61 (1906); G. Edwards, The Grand Jury 28-32 (1906). Al-
though the grand jury normally operates, of course, in the
courthouse and under judicial auspices, its institutional rela-
tionship with the Judicial Branch has traditionally been, so
to speak, at arm’s length. Judges’ direct involvement in the
functioning of the grand jury has generally been confined to
the constitutive one of calling the grand jurors together and
administering their oaths of office. See United States v. Ca-
landra, 414 U. S. 338, 343 (1974); Fed. Rule Crim. Proc. 6(a).
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The grand jury’s functional independence from the Judicial
Branch is evident both in the scope of its power to investi-
gate criminal wrongdoing and in the manner in which that
power is exercised. “Unlike [a] [c]ourt, whose jurisdiction is
predicated upon a specific case or controversy, the grand jury
‘can investigate merely on suspicion that the law is being
violated, or even because it wants assurance that it is not.””
United States v. R. Enterprises, Inc., 498 U.S. 292, 297
(1991) (quoting United States v. Morton Salt Co., 338 U. S.
632, 642-643 (1950)). It need not identify the offender it
suspects, or even “the precise nature of the offense” it is
investigating. Blair v. United States, 250 U.S. 273, 282
(1919). The grand jury requires no authorization from its
constituting court to initiate an investigation, see Hale,
supra, at 59-60, 65, nor does the prosecutor require leave of
court to seek a grand jury indictment. And in its day-to-
day functioning, the grand jury generally operates without
the interference of a presiding judge. See Calandra, supra,
at 343. It swears in its own witnesses, Fed. Rule Crim.
Proc. 6(c), and deliberates in total secrecy, see United States
v. Sells Engineering, Inc., 463 U. S. 418, 424-425 (1983).

True, the grand jury cannot compel the appearance of
witnesses and the production of evidence, and must appeal
to the court when such compulsion is required. See, e.g.,
Brown v. United States, 359 U.S. 41, 49 (1959). And the
court will refuse to lend its assistance when the compulsion
the grand jury seeks would override rights accorded by the
Constitution, see, e. g., Gravel v. United States, 408 U. S. 606
(1972) (grand jury subpoena effectively qualified by order
limiting questioning so as to preserve Speech or Debate
Clause immunity), or even testimonial privileges recognized
by the common law, see In re Grand Jury Investigation of
Hugle, 754 F. 2d 863 (CA9 1985) (opinion of Kennedy, J.)
(same with respect to privilege for confidential marital com-
munications). Even in this setting, however, we have in-
sisted that the grand jury remain “free to pursue its investi-
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gations unhindered by external influence or supervision so
long as it does not trench upon the legitimate rights of any
witness called before it.” United States v. Dionisio, 410
U.S. 1, 17-18 (1973). Recognizing this tradition of inde-
pendence, we have said that the Fifth Amendment’s “consti-
tutional guarantee presupposes an investigative body ‘acting
independently of either prosecuting attorney or judge’. . ..”
Id., at 16 (emphasis added) (quoting Stirone, supra, at 218).

No doubt in view of the grand jury proceeding’s status as
other than a constituent element of a “criminal prosecu-
tio[n],” U. S. Const., Amdt. 6, we have said that certain con-
stitutional protections afforded defendants in criminal pro-
ceedings have no application before that body. The Double
Jeopardy Clause of the Fifth Amendment does not bar a
grand jury from returning an indictment when a prior grand
jury has refused to do so. See Ex parte United States, 287
U. S. 241, 250-251 (1932); United States v. Thompson, 251
U. S. 407, 413-415 (1920). We have twice suggested, though
not held, that the Sixth Amendment right to counsel does
not attach when an individual is summoned to appear before
a grand jury, even if he is the subject of the investigation.
See United States v. Mandujano, 425 U. S. 564, 581 (1976)
(plurality opinion); In re Groban, 352 U. S. 330, 333 (1957);
see also Fed. Rule Crim. Proc. 6(d). And although “the
grand jury may not force a witness to answer questions in
violation of [the Fifth Amendment’s] constitutional guaran-
tee” against self-incrimination, Calandra, supra, at 346 (cit-
ing Kastigar v. United States, 406 U. S. 441 (1972)), our cases
suggest that an indictment obtained through the use of
evidence previously obtained in violation of the privilege
against self-incrimination “is nevertheless valid.” Calan-
dra, supra, at 346; see Lawn v. United States, 355 U. S. 339,
348-350 (1958); United States v. Blue, 384 U.S. 251, 255,
n. 3 (1966).

Given the grand jury’s operational separateness from its
constituting court, it should come as no surprise that we
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have been reluctant to invoke the judicial supervisory power
as a basis for prescribing modes of grand jury procedure.
Over the years, we have received many requests to exercise
supervision over the grand jury’s evidence-taking process,
but we have refused them all, including some more appealing
than the one presented today. In United States v. Calan-
dra, supra, a grand jury witness faced questions that were
allegedly based upon physical evidence the Government had
obtained through a violation of the Fourth Amendment; we
rejected the proposal that the exclusionary rule be extended
to grand jury proceedings, because of “the potential injury
to the historic role and functions of the grand jury.” 414
U.S., at 349. In Costello v. United States, 350 U.S. 359
(1956), we declined to enforce the hearsay rule in grand jury
proceedings, since that “would run counter to the whole
history of the grand jury institution, in which laymen con-
duct their inquiries unfettered by technical rules.” Id., at
364.

These authorities suggest that any power federal courts
may have to fashion, on their own initiative, rules of grand
jury procedure is a very limited one, not remotely compara-
ble to the power they maintain over their own proceedings.
See United States v. Chanen, 549 F. 2d, at 1313. It certainly
would not permit judicial reshaping of the grand jury institu-
tion, substantially altering the traditional relationships be-
tween the prosecutor, the constituting court, and the grand
jury itself. Cf., e. g., United States v. Payner, 447 U. S. 7217,
736 (1980) (supervisory power may not be applied to permit
defendant to invoke third party’s Fourth Amendment
rights); see generally Beale, Reconsidering Supervisory
Power in Criminal Cases: Constitutional and Statutory Lim-
its on the Authority of the Federal Courts, 84 Colum. L. Rev.
1433, 1490-1494, 1522 (1984). As we proceed to discuss, that
would be the consequence of the proposed rule here.
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B

Respondent argues that the Court of Appeals’ rule can
be justified as a sort of Fifth Amendment “common law,” a
necessary means of assuring the constitutional right to the
judgment “of an independent and informed grand jury,”
Wood v. Georgia, 370 U.S. 375, 390 (1962). Brief for Re-
spondent 27. Respondent makes a generalized appeal to
functional notions: Judicial supervision of the quantity and
quality of the evidence relied upon by the grand jury plainly
facilitates, he says, the grand jury’s performance of its twin
historical responsibilities, 7. e., bringing to trial those who
may be justly accused and shielding the innocent from un-
founded accusation and prosecution. See, e.g., Stirone v.
United States, 361 U. S., at 218, n. 3. We do not agree. The
rule would neither preserve nor enhance the traditional func-
tioning of the institution that the Fifth Amendment de-
mands. To the contrary, requiring the prosecutor to present
exculpatory as well as inculpatory evidence would alter the
grand jury’s historical role, transforming it from an accusa-
tory to an adjudicatory body.

It is axiomatic that the grand jury sits not to determine
guilt or innocence, but to assess whether there is adequate
basis for bringing a criminal charge. See United States v.
Calandra, 414 U. S., at 343. That has always been so; and
to make the assessment it has always been thought sufficient
to hear only the prosecutor’s side. As Blackstone described
the prevailing practice in 18th-century England, the grand
jury was “only to hear evidence on behalf of the prosecu-
tion[,] for the finding of an indictment is only in the nature
of an enquiry or accusation, which is afterwards to be tried
and determined.” 4 W. Blackstone, Commentaries 300
(1769); see also 2 M. Hale, Pleas of the Crown 157 (1st Am.
ed. 1847). So also in the United States. According to the
description of an early American court, three years before
the Fifth Amendment was ratified, it is the grand jury’s func-
tion not “to enquire . . . upon what foundation [the charge
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may be] denied,” or otherwise to try the suspect’s defenses,
but only to examine “upon what foundation [the charge] is
made” by the prosecutor. Respublica v. Shaffer, 1 Dall. 236
(O. T. Phila. 1788); see also F. Wharton, Criminal Pleading
and Practice §360, pp. 248-249 (8th ed. 1880). As a conse-
quence, neither in this country nor in England has the sus-
pect under investigation by the grand jury ever been thought
to have a right to testify or to have exculpatory evidence
presented. See 2 Hale, supra, at 157; United States ex rel.
McCann v. Thompson, 144 F. 2d 604, 605-606 (CA2), cert.
denied, 323 U. S. 790 (1944).

Imposing upon the prosecutor a legal obligation to present
exculpatory evidence in his possession would be incompatible
with this system. If a “balanced” assessment of the entire
matter is the objective, surely the first thing to be done—
rather than requiring the prosecutor to say what he knows
in defense of the target of the investigation—is to entitle the
target to tender his own defense. To require the former
while denying (as we do) the latter would be quite absurd.
It would also be quite pointless, since it would merely invite
the target to circumnavigate the system by delivering his
exculpatory evidence to the prosecutor, whereupon it would
have to be passed on to the grand jury—unless the prosecu-
tor is willing to take the chance that a court will not deem
the evidence important enough to qualify for mandatory dis-
closure.” See, e. g., United States v. Law Firm of Zimmer-
man & Schwartz, P. C., 738 F. Supp. 407, 411 (Colo. 1990)
(duty to disclose exculpatory evidence held satisfied when

“How much of a gamble that is is illustrated by the Court of Appeals’
opinion in the present case. Though the court purported to be applying
the “substantial exculpatory” standard set forth in its prior Page decision,
see 899 F. 2d, at 900, portions of the opinion recite a much more inclusive
standard. See id., at 902 (“[T]he grand jury must receive any information
that is relevant to any reasonable [exculpatory] theory it may adopt”); ibid.
(“We conclude, therefore, that the district court was not clearly in error
when it found that the deposition testimony was exculpatory”).
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prosecution tendered to the grand jury defense-provided ex-
hibits, testimony, and explanations of the governing law),
aff’d sub nom. United States v. Brown, 943 F. 2d 1246, 1257
(CA10 1991).

Respondent acknowledges (as he must) that the “common
law” of the grand jury is not violated if the grand jury itself
chooses to hear no more evidence than that which suffices to
convince it an indictment is proper. Cf. Thompson, supra,
at 607. Thus, had the Government offered to familiarize the
grand jury in this case with the five boxes of financial state-
ments and deposition testimony alleged to contain exculpa-
tory information, and had the grand jury rejected the offer
as pointless, respondent would presumably agree that the
resulting indictment would have been valid. Respondent
insists, however, that courts must require the modern prose-
cutor to alert the grand jury to the nature and extent of the
available exculpatory evidence, because otherwise the grand
jury “merely functions as an arm of the prosecution.” Brief
for Respondent 27. We reject the attempt to convert a non-
existent duty of the grand jury itself into an obligation of
the prosecutor. The authority of the prosecutor to seek an
indictment has long been understood to be “coterminous with
the authority of the grand jury to entertain [the prosecutor’s]
charges.” United States v. Thompson, 251 U. S., at 414. If
the grand jury has no obligation to consider all “substantial
exculpatory” evidence, we do not understand how the prose-
cutor can be said to have a binding obligation to present it.

There is yet another respect in which respondent’s pro-
posal not only fails to comport with, but positively contra-
dicts, the “common law” of the Fifth Amendment grand jury.
Motions to quash indictments based upon the sufficiency of
the evidence relied upon by the grand jury were unheard of
at common law in England, see, e. g., People v. Restenblatt,
1 Abb. Pr. 268, 269 (Ct. Gen. Sess. N. Y. 1855). And the
traditional American practice was described by Justice Nel-
son, riding circuit in 1852, as follows:
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“No case has been cited, nor have we been able to find
any, furnishing an authority for looking into and revising
the judgment of the grand jury upon the evidence, for
the purpose of determining whether or not the finding
was founded upon sufficient proof, or whether there was
a deficiency in respect to any part of the complaint . . ..”
United States v. Reed, 27 F. Cas. 727, 738 (No. 16,134)
(CC NDNY 1852).

We accepted Justice Nelson’s description in Costello v.
United States, where we held that “[i]t would run counter
to the whole history of the grand jury institution” to permit
an indictment to be challenged “on the ground that there
was inadequate or incompetent evidence before the grand
jury.” 350 U.S., at 363-364. And we reaffirmed this prin-
ciple recently in Bank of Nova Scotia, where we held that
“the mere fact that evidence itself is unreliable is not suffi-
cient to require a dismissal of the indictment,” and that “a
challenge to the reliability or competence of the evidence
presented to the grand jury” will not be heard. 487 U. S,
at 261. It would make little sense, we think, to abstain from
reviewing the evidentiary support for the grand jury’s judg-
ment while scrutinizing the sufficiency of the prosecutor’s
presentation. A complaint about the quality or adequacy of
the evidence can always be recast as a complaint that the
prosecutor’s presentation was “incomplete” or “misleading.”®
Our words in Costello bear repeating: Review of facially

8In Costello, for example, instead of complaining about the grand jury’s
reliance upon hearsay evidence the petitioner could have complained
about the prosecutor’s introduction of it. See, e. g., United States v. Es-
tepa, 471 F. 2d 1132, 1136-1137 (CA2 1972) (prosecutor should not intro-
duce hearsay evidence before grand jury when direct evidence is avail-
able); see also Arenella, Reforming the Federal Grand Jury and the State
Preliminary Hearing to Prevent Conviction Without Adjudication, 78
Mich. L. Rev. 463, 540 (1980) (“[Slome federal courts have cautiously begun
to . .. usle] a revitalized prosecutorial misconduct doctrine to circumvent
Costello’s prohibition against directly evaluating the sufficiency of the evi-
dence presented to the grand jury”).
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valid indictments on such grounds “would run counter to the
whole history of the grand jury institution[,] [and] [n]either
justice nor the concept of a fair trial requires [it].” 350 U. S.,
at 364.

Echoing the reasoning of the Tenth Circuit in United
States v. Page, 808 F. 2d, at 728, respondent argues that a
rule requiring the prosecutor to disclose exculpatory evi-
dence to the grand jury would, by removing from the docket
unjustified prosecutions, save valuable judicial time. That
depends, we suppose, upon what the ratio would turn out to
be between unjustified prosecutions eliminated and grand
jury indictments challenged—for the latter as well as the
former consume “valuable judicial time.” We need not
pursue the matter; if there is an advantage to the proposal,
Congress is free to prescribe it. For the reasons set forth
above, however, we conclude that courts have no authority to
prescribe such a duty pursuant to their inherent supervisory
authority over their own proceedings. The judgment of the
Court of Appeals is accordingly reversed, and the cause
is remanded for further proceedings consistent with this
opinion.

So ordered.

JUSTICE STEVENS, with whom JUSTICE BLACKMUN and
JUSTICE O’CONNOR join, and with whom JUSTICE THOMAS
joins as to Parts II and III, dissenting.

The Court’s opinion announces two important changes in
the law. First, it justifies its special accommodation to the
Solicitor General in granting certiorari to review a conten-
tion that was not advanced in either the District Court or
the Court of Appeals by explaining that the fact that the
issue was raised in a different case is an adequate substitute
for raising it in this case. Second, it concludes that a federal
court has no power to enforce the prosecutor’s obligation to
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protect the fundamental fairness of proceedings before the
grand jury.
I

The question presented by the certiorari petition is
whether the failure to disclose substantial exculpatory evi-
dence to the grand jury is a species of prosecutorial mis-
conduct that may be remedied by dismissing an indictment
without prejudice. In the District Court and the Court of
Appeals both parties agreed that the answer to that question
is “yes, in an appropriate case.” The only disagreement was
whether this was an appropriate case: The prosecutor vigor-
ously argued that it was not because the undisclosed evi-
dence was not substantial exculpatory evidence, while re-
spondent countered that the evidence was exculpatory and
the prosecutor’s misconduct warranted a dismissal with
prejudice.

In an earlier case arising in the Tenth Circuit, United
States v. Page, 808 F. 2d 723, cert. denied, 482 U. S. 918
(1987), the defendant had claimed that his indictment should
have been dismissed because the prosecutor was guilty of
misconduct during the grand jury proceedings. Specifically,
he claimed that the prosecutor had allowed the grand jury
to consider false testimony and had failed to present it with
substantial exculpatory evidence. 808 F. 2d, at 726-727.
After noting that there are “two views concerning the duty
of a prosecutor to present exculpatory evidence to a grand
jury,” id., at 727, the court concluded that the “better, and
more balanced rule” is that “when substantial exculpatory
evidence is discovered in the course of an investigation, it
must be revealed to the grand jury,” id., at 728 (emphasis
in original). The court declined to dismiss the indictment,
however, because the evidence withheld in that case was not
“clearly exculpatory.” Ibid.

In this case the Government expressly acknowledged the
responsibilities described in Page, but argued that the with-
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held evidence was not exculpatory or significant.! Instead
of questioning the controlling rule of law, it distinguished the
facts of this case from those of an earlier case in which an
indictment had been dismissed because the prosecutor had
withheld testimony that made it factually impossible for the
corporate defendant to have been guilty.? The Government
concluded its principal brief with a request that the court
apply the test set forth in Bank of Nova Scotia v. United
States, 487 U. S. 250 (1988), “follow the holding of Page,” and
hold that dismissal was not warranted in this case because
the withheld evidence was not substantial exculpatory evi-
dence and respondent “was not prejudiced in any way.”
Brief for United States in No. 88-2827 (CA10), pp. 40-43.
After losing in the Court of Appeals, the Government re-
versed its position and asked this Court to grant certiorari

1“The government has acknowledged that it has certain responsibilities
under the case of United States v. Page, 808 F. 2d 723 (10th Cir. 1987), and
that includes a duty to not withhold substantial exculpatory evidence from
a grand jury if such exists. . . . The government would contend that . . . it
was familiar with and complied with the principles stated in the case. . . .
Considering the evidence as a whole, it is clear that the government com-
plied with, and went beyond the requirements of Page, supra.” Brief for
United States in Response to Appellee’s Brief in Nos. 88-2827, 88-2843
(CA10), pp. 9-10.

2Respondent had relied on United States v. Phillips Petroleum Co., 435
F. Supp. 610 (ND Okla. 1977). The Government distinguished the case
based on “the type of evidence excluded. In Phillips, supra, the prosecu-
tor sent the Grand Jury home for the day, but continued questioning a
witness. In that session, outside the hearing of the Grand Jury members,
the witness, who had been granted use immunity, testified to certain infor-
mation which showed that the witness had been the one who knowingly
committed an offense, and showed that the corporation had not intention-
ally committed an offense in that case. There was no question that the
withheld testimony made it factually impossible for the corporate defend-
ant to have been guilty, and therefore the evidence was substantial and
exculpatory. In the instant case there is a disagreement between the gov-
ernment and the defendant as to whether the documents the defendant
wants presented in full are exculpatory.” Brief for United States in No.
88-2827 (CA10), p. 38.
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and to hold that the prosecutor has no judicially enforceable
duty to present exculpatory evidence to the grand jury. In
his brief in opposition to the petition, respondent clearly
pointed out that the question presented by the petition “was
neither presented to nor addressed by the courts below.”
Brief in Opposition 2. He appropriately called our attention
to many of the cases in which we have stated, repeated, and
reiterated the general rule that precludes a grant of certio-
rari when the question presented was “not pressed or passed
upon below.”? Id., at 5-9. Apart from the fact that the
United States is the petitioner, I see no reason for not fol-
lowing that salutary practice in this case.* Nevertheless,
the requisite number of Justices saw fit to grant the Solicitor
General’s petition. 502 U. S. 905 (1991).

The Court explains that the settled rule does not apply to
the Government’s certiorari petition in this case because the
Government raised the same question three years earlier in
the Page case and the Court of Appeals passed on the issue
in that case. Ante, at 44-45. This is a novel, and unwise,

3 Duignan v. United States, 274 U.S. 195, 200 (1927); see also, e. g,
United States v. Lovasco, 431 U. S. 783, 788, n. 7 (1977); United States
v. Ortiz, 422 U.S. 891, 898 (1975). Until today the Court has never
suggested that the fact that an argument was pressed by the litigant or
passed on by the court of appeals in a different case would satisfy this
requirement.

4 Stevens v. Department of Treasury, 500 U.S. 1 (1991), and Virginia
Bankshares, Inc. v. Sandberg, 501 U.S. 1083 (1991), discussed by the
Court, ante, at 41-42, were routine applications of the settled rule. Al-
though the parties may not have raised the questions presented in the
petitions for certiorari before the Courts of Appeals in those cases, the
courts treated the questions as open questions that they needed to resolve
in order to decide the cases. Similarly, in Springfield v. Kibbe, 480 U. S.
257 (1987), the Court of Appeals had expressly considered and answered
the question that JUSTICE O’CONNOR thought we should decide, see id., at
263-266. This case, in contrast, involved “the routine restatement and
application of settled law by an appellate court,” which we have previously
found insufficient to satisfy the “pressed or passed upon below” rule. Illi-
nois v. Gates, 462 U. S. 213, 222-223 (1983).
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change in the rule. We have never suggested that the fact
that a court has repeated a settled proposition of law and
applied it, without objection, in the case at hand provides a
sufficient basis for our review.® See Illinois v. Gates, 462
U. S. 213, 222-223 (1983), and cases cited therein. If this is
to be the rule in the future, it will either provide a basis
for a significant expansion of our discretionary docket® or, if
applied only to benefit repetitive litigants, a special privilege
for the Federal Government.

This Court has a special obligation to administer justice
impartially and to set an example of impartiality for other
courts to emulate. When the Court appears to favor the
Government over the ordinary litigant, it seriously compro-
mises its ability to discharge that important duty. For that

5The Court expresses an inability to understand the difference between
the routine application, without objection, of a settled rule, on the one
hand, and the decision of an open question on a ground not argued by the
parties, on the other. The difference is best explained in light of the basic
assumption that the adversary process provides the best method of arriv-
ing at correct decisions. Rules of appellate practice generally require
that an issue be actually raised and debated by the parties if it is to be
preserved. Inthe exceptional case, in which an appellate court announces
a new rule that had not been debated by the parties, our review may be
appropriate to give the losing party an opportunity it would not otherwise
have to challenge the rule. In this case, however, there is no reason why
the Government could not have challenged the Page rule in this case in
the Tenth Circuit. There is no need for an exception to preserve the
losing litigant’s opportunity to be heard. Moreover, the Government’s
failure to object to the application of the Page rule deprived the Court of
Appeals of an opportunity to reexamine the validity of that rule in the
light of intervening developments in the law. “Sandbagging” is just as
improper in an appellate court as in a trial court.

5The “expressed or passed on” predicate for the exercise of our jurisdic-
tion is of special importance in determining our power to review state-
court judgments. If the Court’s newly announced view that the routine
application of a settled rule satisfies the “passed on” requirement in a
federal case, I see no reason why it should not also satisfy the same re-
quirement in a state case.
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reason alone, I would dismiss the writ of certiorari as im-
providently granted.”
II

Like the Hydra slain by Hercules, prosecutorial miscon-
duct has many heads. Some are cataloged in Justice Suther-
land’s classic opinion for the Court in Berger v. United States,
295 U. S. 78 (1935):

“That the United States prosecuting attorney over-
stepped the bounds of that propriety and fairness which
should characterize the conduct of such an officer in the
prosecution of a criminal offense is clearly shown by the
record. He was guilty of misstating the facts in his
cross-examination of witnesses; of putting into the
mouths of such witnesses things which they had not
said; of suggesting by his questions that statements had
been made to him personally out of court, in respect of
which no proof was offered; of pretending to understand
that a witness had said something which he had not said
and persistently cross-examining the witness upon that
basis; of assuming prejudicial facts not in evidence; of

"The Court suggests that it would be “improvident” for the Court to
dismiss the writ of certiorari on the ground that the Government failed to
raise the question presented in the lower courts because respondent raised
this argument in his brief in opposition, the Court nevertheless granted
the writ, and the case has been briefed and argued. Amnte, at 40. 1 dis-
agree. The vote of four Justices is sufficient to grant a petition for certio-
rari, but that action does not preclude a majority of the Court from dis-
missing the writ as improvidently granted after the case has been argued.
See, e. 9., NAACP v. Overstreet, 384 U. S. 118 (1966) (dismissing, after oral
argument, writ as improvidently granted over the dissent of four Justices).
We have frequently dismissed the writ as improvidently granted after the
case has been briefed and argued; in fact, we have already done so twice
this Term. See Gibson v. Florida Bar, 502 U. S. 104 (1991); PFZ Proper-
ties, Inc. v. Rodriguez, 503 U. S. 257 (1992). Although we do not always
explain the reason for the dismissal, we have on occasion dismissed the
writ for the reasons raised by the respondent in the brief in opposition.
Thus, nothing precludes the Court from dismissing the writ in this case.
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bullying and arguing with witnesses; and in general, of
conducting himself in a thoroughly indecorous and im-
proper manner. . . .

“The prosecuting attorney’s argument to the jury was
undignified and intemperate, containing improper insin-
uations and assertions calculated to mislead the jury.”
Id., at 84-85.

This, of course, is not an exhaustive list of the kinds of
improper tactics that overzealous or misguided prosecutors
have adopted in judicial proceedings. The reported cases
of this Court alone contain examples of the knowing use of
perjured testimony, Mooney v. Holohan, 294 U. S. 103 (1935),
the suppression of evidence favorable to an accused person,
Brady v. Maryland, 373 U. S. 83, 87-88 (1963), and misstate-
ments of the law in argument to the jury, Caldwell v. Missis-
sippi, 472 U. S. 320, 336 (1985), to name just a few.

Nor has prosecutorial misconduct been limited to judicial
proceedings: The reported cases indicate that it has some-
times infected grand jury proceedings as well. The cases
contain examples of prosecutors presenting perjured testi-
mony, United States v. Basurto, 497 F. 2d 781, 786 (CA9
1974), questioning a witness outside the presence of the
grand jury and then failing to inform the grand jury that the
testimony was exculpatory, United States v. Phillips Petro-
leum, Inc., 435 F. Supp. 610, 615-617 (ND OKla. 1977), failing
to inform the grand jury of its authority to subpoena wit-
nesses, United States v. Samango, 607 F. 2d 877, 884 (CA9
1979), operating under a conflict of interest, United States v.
Gold, 470 F. Supp. 1336, 1346-1351 (ND IlL. 1979), misstating
the law, United States v. Roberts, 481 F. Supp. 1385, 1389,
and n. 10 (CD Cal. 1980),% and misstating the facts on cross-

8The court found the Government guilty of prosecutorial misconduct
because it “failled] to provide the polygraph evidence to the Grand Jury
despite the prosecutor’s guarantee to Judge Pregerson that all exculpatory
evidence would be presented to the Grand Jury, and compound[ed] this
indiscretion by erroneously but unequivocally telling the Grand Jury that
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examination of a witness, United States v. Lawson, 502
F. Supp. 158, 162, and nn. 6-7 (Md. 1980).

Justice Sutherland’s identification of the basic reason why
that sort of misconduct is intolerable merits repetition:

“The United States Attorney is the representative not
of an ordinary party to a controversy, but of a sover-
eignty whose obligation to govern impartially is as com-
pelling as its obligation to govern at all; and whose inter-
est, therefore, in a criminal prosecution is not that it
shall win a case, but that justice shall be done. As such,
he is in a peculiar and very definite sense the servant of
the law, the twofold aim of which is that guilt shall not
escape or innocence suffer. He may prosecute with
earnestness and vigor—indeed, he should do so. But,
while he may strike hard blows, he is not at liberty to
strike foul ones. It is as much his duty to refrain from
improper methods calculated to produce a wrongful con-
viction as it is to use every legitimate means to bring
about a just one.” Berger v. United States, 295 U. S.,
at 88.

It is equally clear that the prosecutor has the same duty
to refrain from improper methods calculated to produce a
wrongful indictment. Indeed, the prosecutor’s duty to pro-
tect the fundamental fairness of judicial proceedings assumes
special importance when he is presenting evidence to a grand
jury. As the Court of Appeals for the Third Circuit recog-
nized, “the costs of continued unchecked prosecutorial mis-
conduct” before the grand jury are particularly substantial
because there

“the prosecutor operates without the check of a judge
or a trained legal adversary, and virtually immune from
public scrutiny. The prosecutor’s abuse of his special

the polygraph evidence was inadmissible.” United States v. Roberts, 481
F. Supp., at 1389.
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relationship to the grand jury poses an enormous risk to
defendants as well. For while in theory a trial provides
the defendant with a full opportunity to contest and
disprove the charges against him, in practice, the hand-
ing up of an indictment will often have a devastating
personal and professional impact that a later dismissal
or acquittal can never undo. Where the potential for
abuse is so great, and the consequences of a mistaken
indictment so serious, the ethical responsibilities of the
prosecutor, and the obligation of the judiciary to protect
against even the appearance of unfairness, are corre-
spondingly heightened.” United States v. Serubo, 604
F. 2d 807, 817 (1979).

In his dissent in United States v. Ciambrone, 601 F. 2d 616
(CA2 1979), Judge Friendly also recognized the prosecutor’s
special role in grand jury proceedings:

“As the Supreme Court has noted, ‘the Founders
thought the grand jury so essential to basic liberties that
they provided in the Fifth Amendment that federal
prosecution for serious crimes can only be instituted
by “a presentment or indictment of a Grand Jury.”’
United States v. Calandra, 414 U. S. 338, 343, . . . (1974).
Before the grand jury the prosecutor has the dual role
of pressing for an indictment and of being the grand jury
adviser. In case of conflict, the latter duty must take
precedence. United States v. Remington, 208 F. 2d 567,
573-74 (2d Cir. 1953) (L. Hand, J., dissenting), cert.
denied, 347 U. S. 913 . .. (1954).

“The ex parte character of grand jury proceedings
makes it peculiarly important for a federal prosecutor
to remember that, in the familiar phrase, the interest of
the United States ‘in a criminal prosecution is not that
it shall win a case, but that justice shall be done.’
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Berger v. United States, 295 U.S. 78, 88 . . . (1935).”
Id., at 628-629.°

The standard for judging the consequences of prosecuto-
rial misconduct during grand jury proceedings is essentially
the same as the standard applicable to trials. In United
States v. Mechanik, 475 U. S. 66 (1986), we held that there
was “no reason not to apply [the harmless error rule] to ‘er-
rors, defects, irregularities, or variances’ occurring before a
grand jury just as we have applied it to such error occurring
in the criminal trial itself,” id., at 71-72. We repeated that
holding in Bank of Nova Scotia v. United States, 487 U. S.
250 (1988), when we rejected a defendant’s argument that
an indictment should be dismissed because of prosecutorial
misconduct and irregularities in proceedings before the
grand jury. Referring to the prosecutor’s misconduct before
the grand jury, we “concluded that our customary harmless-
error inquiry is applicable where, as in the cases before us,
a court is asked to dismiss an indictment prior to the conclu-
sion of the trial.” Id., at 256. Moreover, in reviewing the
instances of misconduct in that case, we applied precisely the

9 Although the majority in Ciambrone did not agree with Judge Friend-
ly’s appraisal of the prejudicial impact of the misconduct in that case, it
also recognized the prosecutor’s duty to avoid fundamentally unfair tactics
during the grand jury proceedings. Judge Mansfield explained:

“On the other hand, the prosecutor’s right to exercise some discretion
and selectivity in the presentation of evidence to a grand jury does not
entitle him to mislead it or to engage in fundamentally unfair tactics be-
fore it. 'The prosecutor, for instance, may not obtain an indictment on the
basis of evidence known to him to be perjurious, United States v. Basurto,
497 F. 2d 781, 785-86 (9th Cir. 1974), or by leading it to believe that it has
received eyewitness rather than hearsay testimony, United States v. Es-
tepa, 471 F. 2d 1132, 1136-37 (2d Cir. 1972). We would add that where a
prosecutor is aware of any substantial evidence negating guilt he should,
in the interest of justice, make it known to the grand jury, at least where
it might reasonably be expected to lead the jury not to indict. See ABA
Project on Standards for Criminal Justice—the Prosecution Function,
§3.6, pp. 90-91.” 601 F. 2d, at 623.
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same standard to the prosecutor’s violations of Rule 6 of the
Federal Rules of Criminal Procedure and to his violations of
the general duty of fairness that applies to all judicial pro-
ceedings. This point is illustrated by the Court’s comments
on the prosecutor’s abuse of a witness:

“The Distriet Court found that a prosecutor was abu-
sive to an expert defense witness during a recess and in
the hearing of some grand jurors. Although the Gov-
ernment concedes that the treatment of the expert tax
witness was improper, the witness himself testified that
his testimony was unaffected by this misconduct. The
prosecutors instructed the grand jury to disregard any-
thing they may have heard in conversations between a
prosecutor and a witness, and explained to the grand
jury that such conversations should have no influence on
its deliberations. App. 191. In light of these ameliora-
tive measures, there is nothing to indicate that the
prosecutor’s conduct toward this witness substantially
affected the grand jury’s evaluation of the testimony or
its decision to indict.” 487 U. S., at 261.

Unquestionably, the plain implication of that discussion is
that if the misconduct, even though not expressly forbidden
by any written rule, had played a critical role in persuading
the jury to return the indictment, dismissal would have
been required.

In an opinion that I find difficult to comprehend, the Court
today repudiates the assumptions underlying these cases and
seems to suggest that the court has no authority to supervise
the conduct of the prosecutor in grand jury proceedings so
long as he follows the dictates of the Constitution, applicable
statutes, and Rule 6 of the Federal Rules of Criminal Proce-
dure. The Court purports to support this conclusion by in-
voking the doctrine of separation of powers and citing a
string of cases in which we have declined to impose categori-



66 UNITED STATES v. WILLIAMS

STEVENS, J., dissenting

cal restraints on the grand jury. Needless to say, the
Court’s reasoning is unpersuasive.

Although the grand jury has not been “textually assigned”
to “any of the branches described in the first three Articles”
of the Constitution, ante, at 47, it is not an autonomous
body completely beyond the reach of the other branches.
Throughout its life, from the moment it is convened until it is
discharged, the grand jury is subject to the control of the court.
As Judge Learned Hand recognized over 60 years ago, “a
grand jury is neither an officer nor an agent of the United
States, but a part of the court.” Falter v. United States, 23
F. 2d 420, 425 (CA2), cert. denied, 277 U. S. 590 (1928). This
Court has similarly characterized the grand jury:

“A grand jury is clothed with great independence in
many areas, but it remains an appendage of the court,
powerless to perform its investigative function without
the court’s aid, because powerless itself to compel the
testimony of witnesses. It is the court’s process which
summons the witness to attend and give testimony, and
it is the court which must compel a witness to testify if,
after appearing, he refuses to do so.” Brown v. United
States, 359 U. S. 41, 49 (1959).

See also Blair v. United States, 250 U. S. 273, 280 (1919) (“At
the foundation of our Federal Government the inquisitorial
function of the grand jury and the compulsion of witnesses
were recognized as incidents of the judicial power of the
United States”); United States v. Calandra, 414 U. S. 338,
346, and n. 4 (1974).

This Court has, of course, long recognized that the grand
jury has wide latitude to investigate violations of federal law
as it deems appropriate and need not obtain permission from
either the court or the prosecutor. See, e. g., id., at 343; Cos-
tello v. United States, 350 U.S. 359, 362 (1956); Hale v.
Henkel, 201 U. S. 43, 65 (1906). Correspondingly, we have
acknowledged that “its operation generally is unrestrained
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by the technical procedural and evidentiary rules governing
the conduct of criminal trials.” Calandra, 414 U. S., at 343.
But this is because Congress and the Court have generally
thought it best not to impose procedural restraints on the
grand jury; it is not because they lack all power to do so.*

To the contrary, the Court has recognized that it has the
authority to create and enforce limited rules applicable in
grand jury proceedings. Thus, for example, the Court has
said that the grand jury “may not itself violate a valid privi-
lege, whether established by the Constitution, statutes, or
the common law.” Id., at 346. And the Court may prevent
a grand jury from violating such a privilege by quashing or
modifying a subpoena, id., at 346, n. 4, or issuing a protec-
tive order forbidding questions in violation of the privilege,
Gravel v. United States, 408 U. S. 606, 628—629 (1972). More-
over, there are, as the Court notes, ante, at 49, a series of
cases in which we declined to impose categorical restraints
on the grand jury. In none of those cases, however, did we
question our power to reach a contrary result.!!

Although the Court recognizes that it may invoke its su-
pervisory authority to fashion and enforce privilege rules
applicable in grand jury proceedings, ibid., and suggests that

Tndeed, even the Court acknowledges that Congress has the power to
regulate the grand jury, for it concedes that Congress “is free to prescribe”
a rule requiring the prosecutor to disclose substantial exculpatory evi-
dence to the grand jury. Ante, at 55.

Tn Costello v. United States, 350 U. S. 359, 363 (1956), for example, the
Court held that an indictment based solely on hearsay evidence is not
invalid under the Grand Jury Clause of the Fifth Amendment. The Court
then rejected the petitioner’s argument that it should invoke “its power
to supervise the administration of justice in federal courts” to create a
rule permitting defendants to challenge indictments based on unreliable
hearsay evidence. The Court declined to exercise its power in this way
because “[n]o persuasive reasons are advanced for establishing such a rule.
It would run counter to the whole history of the grand jury institution, in
which laymen conduct their inquiries unfettered by technical rules. Nei-
ther justice nor the concept of a fair trial requires such a change.” Id.,
at 364.
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it may also invoke its supervisory authority to fashion other
limited rules of grand jury procedure, ante, at 48-49, it con-
cludes that it has no authority to prescribe “standards of prose-
cutorial conduct before the grand jury,” ante, at 46-47, be-
cause that would alter the grand jury’s historic role as an
independent, inquisitorial institution. I disagree.

We do not protect the integrity and independence of the
grand jury by closing our eyes to the countless forms of
prosecutorial misconduct that may occur inside the secrecy
of the grand jury room. After all, the grand jury is not
merely an investigatory body; it also serves as a “protector
of citizens against arbitrary and oppressive governmental
action.” United States v. Calandra, 414 U. S., at 343. Ex-
plaining why the grand jury must be both “independent”
and “informed,” the Court wrote in Wood v. Georgia, 370
U. S. 375 (1962):

“Historically, this body has been regarded as a pri-
mary security to the innocent against hasty, malicious
and oppressive persecution; it serves the invaluable
function in our society of standing between the accuser
and the accused, whether the latter be an individual, mi-
nority group, or other, to determine whether a charge is
founded upon reason or was dictated by an intimidating
power or by malice and personal ill will.” Id., at 390.

It blinks reality to say that the grand jury can adequately
perform this important historic role if it is intentionally mis-
led by the prosecutor—on whose knowledge of the law and
facts of the underlying criminal investigation the jurors will,
of necessity, rely.

Unlike the Court, I am unwilling to hold that countless
forms of prosecutorial misconduct must be tolerated—no
matter how prejudicial they may be, or how seriously they
may distort the legitimate function of the grand jury—sim-
ply because they are not proscribed by Rule 6 of the Federal
Rules of Criminal Procedure or a statute that is applicable
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in grand jury proceedings. Such a sharp break with the tra-
ditional role of the federal judiciary is unprecedented, unwar-
ranted, and unwise. Unrestrained prosecutorial misconduct
in grand jury proceedings is inconsistent with the adminis-
tration of justice in the federal courts and should be re-
dressed in appropriate cases by the dismissal of indictments
obtained by improper methods.!?

II1

What, then, is the proper disposition of this case? I agree
with the Government that the prosecutor is not required to
place all exculpatory evidence before the grand jury. A
grand jury proceeding is an ex parte investigatory proceed-
ing to determine whether there is probable cause to believe
a violation of the criminal laws has occurred, not a trial.
Requiring the prosecutor to ferret out and present all evi-
dence that could be used at trial to create a reasonable doubt
as to the defendant’s guilt would be inconsistent with the
purpose of the grand jury proceeding and would place sig-
nificant burdens on the investigation. But that does not
mean that the prosecutor may mislead the grand jury into
believing that there is probable cause to indict by withhold-
ing clear evidence to the contrary. I thus agree with the
Department of Justice that “when a prosecutor conducting a
grand jury inquiry is personally aware of substantial evi-
dence which directly negates the guilt of a subject of the
investigation, the prosecutor must present or otherwise dis-

12 Although the Court’s opinion barely mentions the fact that the grand
jury was intended to serve the invaluable function of standing between
the accuser and the accused, I must assume that in a proper case it will
acknowledge—as even the Solicitor General does—that unrestrained
prosecutorial misconduct in grand jury proceedings “could so subvert the
integrity of the grand jury process as to justify judicial intervention. Cf.
Franks v. Delaware, 438 U. S. 154, 164-171 (1978) (discussing analogous
considerations in holding that a search warrant affidavit may be chal-
lenged when supported by deliberately false police statements).” Brief
for United States 22, n. 8.
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close such evidence to the grand jury before seeking an in-
dictment against such a person.” U.S. Dept. of Justice,
United States Attorneys’ Manual §9-11.233, p. 88 (1988).

Although I question whether the evidence withheld in this
case directly negates respondent’s guilt,'® I need not resolve
my doubts because the Solicitor General did not ask the
Court to review the nature of the evidence withheld. In-
stead, he asked us to decide the legal question whether an
indictment may be dismissed because the prosecutor failed
to present exculpatory evidence. Unlike the Court and the
Solicitor General, I believe the answer to that question is
yes, if the withheld evidence would plainly preclude a finding
of probable cause. I therefore cannot endorse the Court’s
opinion.

More importantly, because I am so firmly opposed to the
Court’s favored treatment of the Government as a litigator,
I would dismiss the writ of certiorari as improvidently
granted.

BT am reluctant to rely on the lower courts’ judgment in this regard,
as they apparently applied a more lenient legal standard. The District
Court dismissed the indictment because the “information withheld raises
reasonable doubt about the Defendant’s intent to defraud,” and thus “ren-
ders the grand jury’s decision to indict gravely suspect.” App. to Pet. for
Cert. 26a. The Court of Appeals affirmed this decision because it was not
“clearly erroneous.” 899 F. 2d 898, 902-904 (CA10 1990).
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Under Louisiana law, a criminal defendant found not guilty by reason of
insanity may be committed to a psychiatric hospital. If a hospital re-
view committee thereafter recommends that the acquittee be released,
the trial court must hold a hearing to determine whether he is danger-
ous to himself or others. If he is found to be dangerous, he may be
returned to the hospital whether or not he is then mentally ill. Pursu-
ant to this statutory scheme, a state court ordered petitioner Foucha,
an insanity acquittee, returned to the mental institution to which he had
been committed, ruling that he was dangerous on the basis of, inter
alia, a doctor’s testimony that he had recovered from the drug induced
psychosis from which he suffered upon commitment and was “in good
shape” mentally; that he had, however, an antisocial personality, a condi-
tion that is not a mental disease and is untreatable; that he had been
involved in several altercations at the institution; and that, accordingly,
the doctor would not “feel comfortable in certifying that he would not
be a danger to himself or to other people.” The State Court of Appeal
refused supervisory writs, and the State Supreme Court affirmed, hold-
ing, among other things, that Jones v. United States, 463 U. S. 354, did
not require Foucha’s release and that the Due Process Clause of the
Fourteenth Amendment was not violated by the statutory provision
permitting confinement of an insanity acquittee based on dangerous-
ness alone.

Held: The judgment is reversed.

563 So. 2d 1138, reversed.

JUusTICE WHITE delivered the opinion of the Court with respect to
Parts I and II, concluding that the Louisiana statute violates the Due
Process Clause because it allows an insanity acquittee to be committed
to a mental institution until he is able to demonstrate that he is not
dangerous to himself and others, even though he does not suffer from
any mental illness. Although Jones, supra, acknowledged that an in-
sanity acquittee could be committed, the Court also held that, as a mat-
ter of due process, he is entitled to release when he has recovered his
sanity or is no longer dangerous, id., at 368, i. e., he may be held as long
as he is both mentally ill and dangerous, but no longer. Here, since the
State does not contend that Foucha was mentally ill at the time of the
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trial court’s hearing, the basis for holding him in a psychiatric facility
as an insanity acquittee has disappeared, and the State is no longer
entitled to hold him on that basis. There are at least three difficulties
with the State’s attempt to perpetuate his confinement on the basis of
his antisocial personality. First, even if his continued confinement were
constitutionally permissible, keeping him against his will in a mental
institution is improper absent a determination in civil commitment pro-
ceedings of current mental illness and dangerousness. Vitek v. Jones,
445 U. S. 480, 492. Due process requires that the nature of commitment
bear some reasonable relation to the purpose for which the individual is
committed. See, e. g., Jones v. United States, supra, at 368. Second,
if he can no longer be held as an insanity acquittee in a mental hospi-
tal, he is entitled to constitutionally adequate procedures to establish
the grounds for his confinement. Jackson v. Indiana, 406 U.S. 715.
Third, the substantive component of the Due Process Clause bars cer-
tain arbitrary, wrongful government actions regardless of the fairness
of the procedures used to implement them. Zinermon v. Burch, 494
U.S. 113, 125.  Although a State may imprison convicted criminals for
the purposes of deterrence and retribution, Louisiana has no such inter-
est here, since Foucha was not convicted and may not be punished.
Jones, 463 U. S., at 369. Moreover, although the State may confine a
person if it shows by clear and convincing evidence that he is mentally
ill and dangerous, id., at 362, Louisiana has not carried that burden here.
Furthermore, United States v. Salerno, 481 U.S. 739—in which this
Court held that in certain narrow circumstances pretrial detainees who
pose a danger to others or the community may be subject to limited
confinement—does not save the state statute. Unlike the sharply fo-
cused statutory scheme at issue in Salerno, the Louisiana scheme is not
carefully limited. Pp. 75-85.

WHITE, J., announced the judgment of the Court and delivered the opin-
ion of the Court with respect to Parts I and II, in which BLACKMUN,
STEVENS, O’CONNOR, and SOUTER, JJ., joined, and an opinion with respect
to Part III, in which BLACKMUN, STEVENS, and SOUTER, JJ., joined.
O’CONNOR, J., filed an opinion concurring in part and concurring in the
judgment, post, p. 86. KENNEDY, J., filed a dissenting opinion, in which
REHNQUIST, C. J., joined, post, p. 90. THOMAS, J., filed a dissenting opin-
ion, in which REHNQUIST, C. J., and SCALIA, J., joined, post, p. 102.

James P. Manasseh argued the cause for petitioner. With
him on the briefs was Martin E. Regan, Jr.
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Pamela S. Moran argued the cause for respondent. With
her on the brief was Harry F. Connick.*

JUSTICE WHITE delivered the opinion of the Court, ex-
cept as to Part I1L.

When a defendant in a criminal case pending in Louisiana
is found not guilty by reason of insanity, he is committed to
a psychiatric hospital unless he proves that he is not danger-
ous. This is so whether or not he is then insane. After
commitment, if the acquittee or the superintendent begins
release proceedings, a review panel at the hospital makes a
written report on the patient’s mental condition and whether
he can be released without danger to himself or others. If
release is recommended, the court must hold a hearing to
determine dangerousness; the acquittee has the burden of
proving that he is not dangerous. If found to be dangerous,
the acquittee may be returned to the mental institution
whether or not he is then mentally ill. Petitioner contends
that this scheme denies him due process and equal protection
because it allows a person acquitted by reason of insanity
to be committed to a mental institution until he is able to
demonstrate that he is not dangerous to himself and others,
even though he does not suffer from any mental illness.

I

Petitioner Terry Foucha was charged by Louisiana author-
ities with aggravated burglary and illegal discharge of a
firearm. Two medical doctors were appointed to conduct a
pretrial examination of Foucha. The doctors initially re-
ported, and the trial court initially found, that Foucha lacked
mental capacity to proceed, App. 8-9, but four months later
the trial court found Foucha competent to stand trial, id., at
4-5. The doctors reported that Foucha was unable to distin-

*Briefs of amici curiae urging reversal were filed for the American
Orthopsychiatric Association et al. by James W. Ellis and Barbara E.
Bergman,; and for the American Psychiatric Association by Joel I. Klein.



74 FOUCHA v. LOUISIANA

Opinion of the Court

guish right from wrong and was insane at the time of the
offense.! On October 12, 1984, the trial court ruled that
Foucha was not guilty by reason of insanity, finding that he
“is unable to appreciate the usual, natural and probable con-
sequences of his acts; that he is unable to distinguish right
from wrong; that he is a menace to himself and others; and
that he was insane at the time of the commission of the above
crimes and that he is presently insane.” Id., at 6. He was
committed to the East Feliciana Forensic Facility until such
time as doctors recommend that he be released, and until
further order of the court. In 1988, the superintendent of
Feliciana recommended that Foucha be discharged or re-
leased. A three-member panel was convened at the institu-
tion to determine Foucha’s current condition and whether he
could be released or placed on probation without being a
danger to others or himself. On March 21, 1988, the panel
reported that there had been no evidence of mental illness
since admission and recommended that Foucha be condition-
ally discharged.? The trial judge appointed a two-member
sanity commission made up of the same two doctors who had
conducted the pretrial examination. Their written report
stated that Foucha “is presently in remission from mental
illness [but] [w]e cannot certify that he would not constitute

! Louisiana law provides: “If the circumstances indicate that because of
a mental disease or mental defect the offender was incapable of distin-
guishing between right and wrong with reference to the conduct in ques-
tion, the offender shall be exempt from criminal responsibility.” La. Rev.
Stat. Ann. §14:14 (West 1986). JUSTICE KENNEDY disregards the fact
that the State makes no claim that Foucha was criminally responsible or
that it is entitled to punish Foucha as a criminal.

2The panel unanimously recommended that petitioner be conditionally
discharged with recommendations that he (1) be placed on probation; (2)
remain free from intoxicating and mind-altering substances; (3) attend a
substance abuse clinic on a regular basis; (4) submit to regular and random
urine drug screening; and (5) be actively employed or seeking employ-
ment. App. 10-11.

Although the panel recited that it was charged with determining dan-
gerousness, its report did not expressly make a finding in that regard.
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a menace to himself or others if released.” Id., at 12. One
of the doctors testified at a hearing that upon commitment
Foucha probably suffered from a drug induced psychosis but
that he had recovered from that temporary condition; that
he evidenced no signs of psychosis or neurosis and was in
“good shape” mentally; that he had, however, an antisocial
personality, a condition that is not a mental disease and that
is untreatable. The doctor also testified that Foucha had
been involved in several altercations at Feliciana and that
he, the doctor, would not “feel comfortable in certifying that
[Foucha] would not be a danger to himself or to other peo-
ple.” Id., at 18.

After it was stipulated that the other doctor, if he were
present, would give essentially the same testimony, the court
ruled that Foucha was dangerous to himself and others and
ordered him returned to the mental institution. The Court
of Appeal refused supervisory writs, and the State Supreme
Court affirmed, holding that Foucha had not carried the bur-
den placed upon him by statute to prove that he was not
dangerous, that our decision in Jones v. United States, 463
U. S. 354 (1983), did not require Foucha’s release, and that
neither the Due Process Clause nor the Equal Protection
Clause was violated by the statutory provision permitting
confinement of an insanity acquittee based on dangerous-
ness alone.

Because the case presents an important issue and was de-
cided by the court below in a manner arguably at odds with
prior decisions of this Court, we granted certiorari. 499
U. S. 946 (1991).

II

Addington v. Texas, 441 U. S. 418 (1979), held that to com-
mit an individual to a mental institution in a civil proceeding,
the State is required by the Due Process Clause to prove by
clear and convincing evidence the two statutory precondi-
tions to commitment: that the person sought to be committed
is mentally ill and that he requires hospitalization for his
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own welfare and protection of others. Proof beyond a rea-
sonable doubt was not required, but proof by preponderance
of the evidence fell short of satisfying due process.?

When a person charged with having committed a crime is
found not guilty by reason of insanity, however, a State may
commit that person without satisfying the Addington burden
with respect to mental illness and dangerousness. Jones v.
United States, supra. Such a verdict, we observed in Jones,
“establishes two facts: (i) the defendant committed an act
that constitutes a criminal offense, and (ii) he committed the
act because of mental illness,” vd., at 363, an illness that the
defendant adequately proved in this context by a preponder-
ance of the evidence. From these two facts, it could be
properly inferred that at the time of the verdict, the defend-
ant was still mentally ill and dangerous and hence could be
committed.*

3JUSTICE THOMAS in dissent complains that Foucha should not be re-
leased based on psychiatric opinion that he is not mentally ill because
such opinion is not sufficiently precise—because psychiatry is not an exact
science and psychiatrists widely disagree on what constitutes a mental ill-
ness. That may be true, but such opinion is reliable enough to permit the
courts to base civil commitments on clear and convincing medical evidence
that a person is mentally ill and dangerous and to base release decisions
on qualified testimony that the person is no longer mentally ill or dan-
gerous. It is also reliable enough for the State not to punish a person
who by a preponderance of the evidence is found to have been insane at
the time he committed a criminal act, to say nothing of not trying a person
who is at the time found incompetent to understand the proceedings.
And more to the point, medical predictions of dangerousness seem to be
reliable enough for JUSTICE THOMAS to permit the State to continue to
hold Foucha in a mental institution, even where the psychiatrist would say
no more than that he would hesitate to certify that Foucha would not be
dangerous to himself or others.

4JusTiCE KENNEDY’s assertion that we overrule the holding of Jones
described in the above paragraph is fanciful at best. As that paragraph
plainly shows, we do not question and fully accept that insanity acquittees
may be initially held without complying with the procedures applicable to
civil committees. As is evident from the ensuing paragraph of the text,
we are also true to the further holding of Jones that both JUSTICE THOMAS
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We held, however, that “[t]he committed acquittee is enti-
tled to release when he has recovered his sanity or is no
longer dangerous,” id., at 368; 1. e., the acquittee may be held
as long as he is both mentally ill and dangerous, but no
longer. We relied on O’Connor v. Donaldson, 422 U. S. 563
(1975), which held as a matter of due process that it was
unconstitutional for a State to continue to confine a harmless,
mentally ill person. Even if the initial commitment was per-
missible, “it could not constitutionally continue after that
basis no longer existed.” Id., at 575. In the summary of
our holdings in our opinion we stated that “the Constitution
permits the Government, on the basis of the insanity judg-

and JUSTICE KENNEDY reject: that the period of time during which an
insanity acquittee may be held in a mental institution is not measured by
the length of a sentence that might have been imposed had he been con-
victed; rather, the acquittee may be held until he is either not mentally ill
or not dangerous. Both Justices would permit the indefinite detention of
the acquittee, although the State concedes that he is not mentally ill and
although the doctors at the mental institution recommend his release, for
no reason other than that a psychiatrist hesitates to certify that the ac-
quittee would not be dangerous to himself or others.

JUSTICE KENNEDY asserts that we should not entertain the proposition
that a verdict of not guilty by reason of insanity differs from a conviction.
Post, at 94. Jomnes, however, involved a case where the accused had been
“found, beyond a reasonable doubt, to have committed a criminal act.”
463 U. S., at 364. We did not find this sufficient to negate any difference
between a conviction and an insanity acquittal. Rather, we observed that
a person convicted of crime may of course be punished. But “[d]ifferent
considerations underlie commitment of an insanity acquittee. As he was
not convicted, he may not be punished.” Id., at 369.

JUSTICE KENNEDY observes that proof beyond reasonable doubt of the
commission of a criminal act permits a State to incarcerate and hold the
offender on any reasonable basis. There is no doubt that the States have
wide discretion in determining punishment for convicted offenders, but
the Eighth Amendment ensures that discretion is not unlimited. The Jus-
tice cites no authority, but surely would have if it existed, for the proposi-
tion that a defendant convicted of a crime and sentenced to a term of years
may nevertheless be held indefinitely because of the likelihood that he will
commit other crimes.
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ment, to confine him to a mental institution until such time
as he has regained his sanity or is no longer a danger to
himself or society.” Jomes, 463 U.S., at 368, 370.> The
court below was in error in characterizing the above lan-
guage from Jones as merely an interpretation of the perti-
nent statutory law in the District of Columbia and as having
no constitutional significance. In this case, Louisiana does
not contend that Foucha was mentally ill at the time of the
trial court’s hearing. Thus, the basis for holding Foucha in
a psychiatric facility as an insanity acquittee has disap-
peared, and the State is no longer entitled to hold him on
that basis. O’Connor, supra, at 574-575.

The State, however, seeks to perpetuate Foucha’s con-
finement at Feliciana on the basis of his antisocial personality
which, as evidenced by his conduct at the facility, the court
found rendered him a danger to himself or others. There
are at least three difficulties with this position. First, even
if his continued confinement were constitutionally permissi-
ble, keeping Foucha against his will in a mental institution
is improper absent a determination in civil commitment
proceedings of current mental illness and dangerousness. In
Vitek v. Jones, 445 U. S. 480 (1980), we held that a convicted
felon serving his sentence has a liberty interest, not extin-
guished by his confinement as a criminal, in not being trans-
ferred to a mental institution and hence classified as men-

5JusTICE THOMAS, dissenting, suggests that there was no issue of the
standards for release before us in Jones. The issue in that case, however,
was whether an insanity acquittee “must be released because he has been
hospitalized for a period longer than he might have served in prison had
he been convicted,” 463 U. S., at 356; and in the course of deciding that
issue in the negative, we said that the detainee could be held until he was
no longer mentally ill or no longer dangerous, regardless of how long a
prison sentence might have been. We noted in footnote 11 that Jones
had not sought a release based on nonillness or nondangerousness, but as
indicated in the text, we twice announced the outside limits on the deten-
tion of insanity acquittees. The Justice would “wish” away this aspect of
Jones, but that case merely reflected the essence of our prior decisions.
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tally ill without appropriate procedures to prove that he was
mentally ill. “The loss of liberty produced by an invol-
untary commitment is more than a loss of freedom from
confinement.” Id., at 492. Due process requires that the
nature of commitment bear some reasonable relation to
the purpose for which the individual is committed. Jones,
supra, at 368; Jackson v. Indiana, 406 U. S. 715, 738 (1972).
Here, according to the testimony given at the hearing in the
trial court, Foucha is not suffering from a mental disease or
illness. If he is to be held, he should not be held as a men-
tally ill person. See Jones, supra, at 368; Jackson, supra,
at 738. Cf. United States v. Salerno, 481 U. S. 739, 747-748
(1987); Schall v. Martin, 467 U. S. 253, 270 (1984).

Second, if Foucha can no longer be held as an insanity ac-
quittee in a mental hospital, he is entitled to constitutionally
adequate procedures to establish the grounds for his con-
finement. Jackson v. Indiana, supra, indicates as much.
There, a person under criminal charges was found incompe-
tent to stand trial and was committed until he regained his
sanity. It was later determined that nothing could be done
to cure the detainee, who was a deaf mute. The state courts
refused to order his release. We reversed, holding that the
State was entitled to hold a person for being incompetent to
stand trial only long enough to determine if he could be
cured and become competent. If he was to be held longer,
the State was required to afford the protections constitution-
ally required in a civil commitment proceeding. We noted,
relying on Baxstrom v. Herold, 383 U. S. 107 (1966), that a
convicted criminal who allegedly was mentally ill was enti-
tled to release at the end of his term unless the State com-
mitted him in a civil proceeding. “‘[T]here is no conceivable
basis for distinguishing the commitment of a person who is
nearing the end of a penal term from all other civil commit-
ments.”” Jackson v. Indiana, supra, at 724, quoting Baux-
strom, supra, at 111-112,
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Third, “the Due Process Clause contains a substantive
component that bars certain arbitrary, wrongful government
actions ‘regardless of the fairness of the procedures used to
implement them.”” Zinermon v. Burch, 494 U. S. 113, 125
(1990). See also Salerno, supra, at 746; Daniels v. Wil-
liams, 474 U. S. 327, 331 (1986). Freedom from bodily re-
straint has always been at the core of the liberty protected
by the Due Process Clause from arbitrary governmental ac-
tion. Youngberg v. Romeo, 457 U. S. 307, 316 (1982). “It is
clear that commitment for any purpose constitutes a signifi-
cant deprivation of liberty that requires due process protec-
tion.” Jomes, supra, at 361 (internal quotation marks omit-
ted). We have always been careful not to “minimize the
importance and fundamental nature” of the individual’s right
to liberty. Salerno, supra, at 750.

A State, pursuant to its police power, may of course im-
prison convicted criminals for the purposes of deterrence and
retribution. But there are constitutional limitations on the
conduct that a State may criminalize. See, e. g., Branden-
burg v. Ohio, 395 U. S. 444 (1969); Robinson v. California,
370 U. S. 660 (1962). Here, the State has no such punitive
interest. As Foucha was not convicted, he may not be pun-
ished. Jomes, supra, at 369. Here, Louisiana has by reason
of his acquittal exempted Foucha from criminal responsibil-
ity as La. Rev. Stat. Ann. §14:14 (West 1986) requires. See
n. 1, supra.

The State may also confine a mentally ill person if it shows
“by clear and convincing evidence that the individual is men-
tally ill and dangerous,” Jones, 463 U. S., at 362. Here, the
State has not carried that burden; indeed, the State does not
claim that Foucha is now mentally ill.

We have also held that in certain narrow circumstances
persons who pose a danger to others or to the community
may be subject to limited confinement and it is on these
cases, particularly United States v. Salerno, supra, that the
State relies in this case.
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Salerno, unlike this case, involved pretrial detention. We
observed in Salerno that the “government’s interest in pre-
venting crime by arrestees is both legitimate and compel-
ling,” id., at 749, and that the statute involved there was a
constitutional implementation of that interest. The statute
carefully limited the circumstances under which detention
could be sought to those involving the most serious of crimes
(crimes of violence, offenses punishable by life imprisonment
or death, serious drug offenses, or certain repeat offenders),
id., at 747, and was narrowly focused on a particularly acute
problem in which the government interests are overwhelm-
ing, id., at 750. In addition to first demonstrating probable
cause, the Government was required, in a “full-blown adver-
sary hearing,” to convince a neutral decisionmaker by clear
and convincing evidence that no conditions of release can rea-
sonably assure the safety of the community or any person,
1. e., that the “arrestee presents an identified and articulable
threat to an individual or the community.” Id., at 751. Fur-
thermore, the duration of confinement under the Bail Reform
Act of 1984 (Act) was strictly limited. The arrestee was
entitled to a prompt detention hearing and the maximum
length of pretrial detention was limited by the “stringent
time limitations of the Speedy Trial Act.” Id., at 747. If
the arrestee were convicted, he would be confined as a crimi-
nal proved guilty; if he were acquitted, he would go free.
Moreover, the Act required that detainees be housed, to the
extent practicable, in a facility separate from persons await-
ing or serving sentences or awaiting appeal. Id., at 747-748.

Salerno does not save Louisiana’s detention of insanity ac-
quittees who are no longer mentally ill. Unlike the sharply
focused scheme at issue in Salerno, the Louisiana scheme of
confinement is not carefully limited. Under the state stat-
ute, Foucha is not now entitled to an adversary hearing at
which the State must prove by clear and convincing evidence
that he is demonstrably dangerous to the community. In-
deed, the State need prove nothing to justify continued de-
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tention, for the statute places the burden on the detainee to
prove that he is not dangerous. At the hearing which ended
with Foucha’s recommittal, no doctor or any other person
testified positively that in his opinion Foucha would be a dan-
ger to the community, let alone gave the basis for such an
opinion. There was only a description of Foucha’s behavior
at Feliciana and his antisocial personality, along with a re-
fusal to certify that he would not be dangerous. When di-
rectly asked whether Foucha would be dangerous, Dr. Ritter
said only, “I don’t think I would feel comfortable in certifying
that he would not be a danger to himself or to other people.”
App. 18. This, under the Louisiana statute, was enough to
defeat Foucha’s interest in physical liberty. It is not enough
to defeat Foucha’s liberty interest under the Constitution in
being freed from indefinite confinement in a mental facility.

Furthermore, if Foucha committed criminal acts while at
Feliciana, such as assault, the State does not explain why its
interest would not be vindicated by the ordinary criminal
processes involving charge and conviction, the use of en-
hanced sentences for recidivists, and other permissible ways
of dealing with patterns of criminal conduct. These are the
normal means of dealing with persistent criminal conduct.
Had they been employed against Foucha when he assaulted
other inmates, there is little doubt that if then sane he could
have been convicted and incarcerated in the usual way.

It was emphasized in Salerno that the detention we found
constitutionally permissible was strictly limited in duration.
481 U. S., at 747; see also Schall, 467 U. S., at 269. Here, in
contrast, the State asserts that because Foucha once com-
mitted a criminal act and now has an antisocial personality
that sometimes leads to aggressive conduct, a disorder for
which there is no effective treatment, he may be held indefi-
nitely. This rationale would permit the State to hold in-
definitely any other insanity acquittee not mentally ill who
could be shown to have a personality disorder that may lead
to criminal conduct. The same would be true of any con-
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victed criminal, even though he has completed his prison
term. It would also be only a step away from substitut-
ing confinements for dangerousness for our present system
which, with only narrow exceptions and aside from permis-
sible confinements for mental illness, incarcerates only those
who are proved beyond reasonable doubt to have violated a
criminal law.

“In our society liberty is the norm, and detention prior
to trial or without trial is the carefully limited exception.”
United States v. Salerno, supra, at 755. The narrowly fo-
cused pretrial detention of arrestees permitted by the Bail
Reform Act was found to be one of those carefully limited
exceptions permitted by the Due Process Clause. We de-
cline to take a similar view of a law like Louisiana’s, which
permits the indefinite detention of insanity acquittees who
are not mentally ill but who do not prove they would not be
dangerous to others.5

6 JUSTICE THOMAS’ dissent firmly embraces the view that the State may
indefinitely hold an insanity acquittee who is found by a court to have
been cured of his mental illness and who is unable to prove that he would
not be dangerous. This would be so even though, as in this case, the
court’s finding of dangerousness is based solely on the detainee’s antisocial
personality that apparently has caused him to engage in altercations from
time to time. JUSTICE THOMAS, however, does not challenge the holding
of our cases that a convicted criminal may not be held as a mentally ill
person without following the requirements for civil commitment, which
would not permit further detention based on dangerousness alone. Yet it
is surely strange to release sane but very likely dangerous persons who
have committed a crime knowing precisely what they were doing but con-
tinue to hold indefinitely an insanity detainee who committed a criminal
act at a time when, as found by a court, he did not know right from wrong.
JUSTICE THOMAS' rationale for continuing to hold the insanity acquittee
would surely justify treating the convicted felon in the same way, and if
put to it, it appears that he would permit it. But as indicated in the text,
this is not consistent with our present system of justice.

JUSTICE THOMAS relies heavily on the American Law Institute’s (ALI)
Model Penal Code and Commentary. However, his reliance on the Model
Code is misplaced and his quotation from the Commentary is importantly
incomplete. JUSTICE THOMAS argues that the Louisiana statute follows
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III

It should be apparent from what has been said earlier in
this opinion that the Louisiana statute also discriminates

“the current provisions” of the Model Penal Code, but he fails to mention
that §4.08 is “current” only in the sense that the Model Code has not been
amended since its approval in 1962, and therefore fails to incorporate or
reflect substantial developments in the relevant decisional law during the
intervening three decades. Thus, although this is nowhere noted in the
dissent, the Explanatory Notes expressly concede that related and simi-
larly “current” provisions of Article 4 are unconstitutional. See, e.g.,
ALI, Model Penal Code §4.06(2), Explanatory Note (1985) (noting that
§4.06(2), permitting indefinite commitment of a mentally incompetent de-
fendant without the finding required for civil commitment, is unconstitu-
tional in light of Jackson v. Indiana, 406 U. S. 715 (1972), and other deci-
sions of this Court). Nor indeed does JUSTICE THOMAS advert to the 1985
Explanatory Note to §4.08 itself, even though that note directly questions
the constitutionality of the provision that he so heavily relies on; it ac-
knowledges, as JUSTICE THOMAS does not, that “it is now questionable
whether a state may use the single criterion of dangerousness to grant
discharge if it employs a different standard for release of persons civilly
committed.” JUSTICE THOMAS also recites from the Commentary regard-
ing §4.08. However, the introductory passage that JUSTICE THOMAS
quotes prefaces a more important passage that he omits. After explain-
ing the rationale for the questionable provision, the Commentary states:
“Constitutional doubts . . . exist about the criterion of dangerousness. If
a person committed civilly must be released when he is no longer suffering
mental illness, it is questionable whether a person acquitted on grounds
of mental disease or defect excluding responsibility can be kept in custody
solely on the ground that he continues to be dangerous.” Id., §4.08, Com-
ment 3, p. 260. Thus, while JUSTICE THOMAS argues that the Louisiana
statute is not a relic of a bygone age, his principal support for this asser-
tion is a 30-year-old provision of the Model Penal Code whose constitution-
ality has since been openly questioned by the ALI reporters themselves.

Similarly unpersuasive is JUSTICE THOMAS’ claim regarding the number
of States that allow confinement based on dangerousness alone. First,
this assertion carries with it an obvious but unacknowledged corollary—
the vast majority of States do not allow confinement based on dangerous-
ness alone. Second, JUSTICE THOMAS’ description of these state statutes
also is importantly incomplete. Even as he argues that a scheme of con-
finement based on dangerousness alone is not a relic of a bygone age,
JUSTICE THOMAS neglects to mention that two of the statutes he relies
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against Foucha in violation of the Equal Protection Clause
of the Fourteenth Amendment. Jones established that in-
sanity acquittees may be treated differently in some respects
from those persons subject to civil commitment, but Foucha,
who is not now thought to be insane, can no longer be so
classified. The State nonetheless insists on holding him in-
definitely because he at one time committed a criminal act
and does not now prove he is not dangerous. Louisiana law,
however, does not provide for similar confinement for other
classes of persons who have committed criminal acts and who
cannot later prove they would not be dangerous. Criminals
who have completed their prison terms, or are about to do
so, are an obvious and large category of such persons. Many
of them will likely suffer from the same sort of personality
disorder that Foucha exhibits. However, state law does not
allow for their continuing confinement based merely on dan-
gerousness. Instead, the State controls the behavior of
these similarly situated citizens by relying on other means,
such as punishment, deterrence, and supervised release.

on have been amended, as JUSTICE O’CONNOR notes. Nor does JUSTICE
THOMAS acknowledge that at least two of the other statutes he lists as
permitting confinement based on dangerousness alone have been given a
contrary construction by highest state courts, which have found that the
interpretation for which JUSTICE THOMAS cites them would be impermis-
sible. See State v. Fields, 77 N. J. 282, 390 A. 2d 574 (1978); In re Lewsis,
403 A. 2d 1115, 1121 (Del. 1979), quoting Mills v. State, 256 A. 2d 752, 757,
n. 4 (Del. 1969) (“By necessary implication, the danger referred to must
be construed to relate to mental illness for the reason that dangerousness
without mental illness could not be a valid basis for indeterminate con-
finement in the State hospital”). See also ALI, Model Penal Code, supra,
at 260 (although provisions may on their face allow for confinement based
on dangerousness alone, in virtually all actual cases the questions of dan-
gerousness and continued mental disease are likely to be closely linked).
As the widespread rejection of the standard for confinement that JUSTICE
THOMAS and JUSTICE KENNEDY argue for demonstrates, States are able
to protect both the safety of the public and the rights of the accused with-
out challenging foundational principles of American criminal justice and
constitutional law.
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Freedom from physical restraint being a fundamental right,
the State must have a particularly convincing reason, which
it has not put forward, for such discrimination against insan-
ity acquittees who are no longer mentally ill.

Furthermore, in civil commitment proceedings the State
must establish the grounds of insanity and dangerousness
permitting confinement by clear and convincing evidence.
Addington, 441 U. S., at 425-433. Similarly, the State must
establish insanity and dangerousness by clear and convineing
evidence in order to confine an insane convict beyond his
criminal sentence, when the basis for his original confine-
ment no longer exists. See Jackson, 406 U. S., at 724; Baax-
strom, 383 U.S., at 111-112. Cf. Humphrey v. Cady, 405
U. S. 504, 510-511 (1972). However, the State now claims
that it may continue to confine Foucha, who is not now con-
sidered to be mentally ill, solely because he is deemed dan-
gerous, but without assuming the burden of proving even
this ground for confinement by clear and convincing evi-
dence. The court below gave no convincing reason why
the procedural safeguards against unwarranted confinement
which are guaranteed to insane persons and those who have
been convicted may be denied to a sane acquittee, and the
State has done no better in this Court.

For the foregoing reasons the judgment of the Louisiana
Supreme Court is reversed.

So ordered.

JUSTICE O’CONNOR, concurring in part and concurring in
the judgment.

Louisiana asserts that it may indefinitely confine Terry
Foucha in a mental facility because, although not mentally
ill, he might be dangerous to himself or to others if released.
For the reasons given in Part II of the Court’s opinion, this
contention should be rejected. I write separately, however,
to emphasize that the Court’s opinion addresses only the spe-
cific statutory scheme before us, which broadly permits in-
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definite confinement of sane insanity acquittees in psychiat-
ric facilities. This case does not require us to pass judgment
on more narrowly drawn laws that provide for detention of
insanity acquittees, or on statutes that provide for punish-
ment of persons who commit crimes while mentally ill.

I do not understand the Court to hold that Louisiana may
never confine dangerous insanity acquittees after they regain
mental health. Under Louisiana law, defendants who carry
the burden of proving insanity by a preponderance of the
evidence will “escape punishment,” but this affirmative de-
fense becomes relevant only after the prosecution establishes
beyond a reasonable doubt that the defendant committed
criminal acts with the required level of criminal intent.
State v. Marmillion, 339 So. 2d 788, 796 (La. 1976). Al-
though insanity acquittees may not be incarcerated as crimi-
nals or penalized for asserting the insanity defense, see
Jones v. United States, 463 U.S. 354, 368-369, and n. 18
(1983), this finding of criminal conduct sets them apart from
ordinary citizens.

We noted in Jones that a judicial determination of criminal
conduct provides “concrete evidence” of dangerousness. Id.,
at 364. By contrast, “‘[t]he only certain thing that can be
said about the present state of knowledge and therapy re-
garding mental disease is that science has not reached final-
ity of judgment ....”” Id., at 365, n. 13 (quoting Greenwood
v. United States, 350 U. S. 366, 375 (1956)). Given this un-
certainty, “courts should pay particular deference to reason-
able legislative judgments” about the relationship between
dangerous behavior and mental illness. Jones, supra, at
365, n. 13. Louisiana evidently has determined that the in-
ference of dangerousness drawn from a verdict of not guilty
by reason of insanity continues even after a clinical finding
of sanity, and that judgment merits judicial deference.

It might therefore be permissible for Louisiana to confine
an insanity acquittee who has regained sanity if, unlike the
situation in this case, the nature and duration of detention
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were tailored to reflect pressing public safety concerns
related to the acquittee’s continuing dangerousness. See
United States v. Salerno, 481 U.S. 739, 747-751 (1987);
Schall v. Martin, 467 U. S. 253, 264-271 (1984); Jackson v.
Indiana, 406 U. S. 715, 738 (1972). Although the dissenters
apparently disagree, see post, at 100 (opinion of KENNEDY,
J.); post, at 125 (opinion of THOMAS, J.), I think it clear that
acquittees could not be confined as mental patients absent
some medical justification for doing so; in such a case the
necessary connection between the nature and purposes of
confinement would be absent. See Vitek v. Jones, 445 U. S.
480, 491-494 (1980) (discussing infringements upon liberty
unique to commitment to a mental hospital); Jones, supra, at
384-385 (Brennan, J., dissenting) (same). Nor would it be
permissible to treat all acquittees alike, without regard for
their particular crimes. For example, the strong interest in
liberty of a person acquitted by reason of insanity but later
found sane might well outweigh the governmental interest
in detention where the only evidence of dangerousness is
that the acquittee committed a nonviolent or relatively minor
crime. Cf. Salerno, supra, at 750 (interest in pretrial deten-
tion is “overwhelming” where only individuals arrested for
“a specific category of extremely serious offenses” are de-
tained and “Congress specifically found that these individu-
als are far more likely to be responsible for dangerous acts
in the community after arrest”). Equal protection princi-
ples may set additional limits on the confinement of sane but
dangerous acquittees. Although I think it unnecessary to
reach equal protection issues on the facts before us, the per-
missibility of holding an acquittee who is not mentally ill
longer than a person convicted of the same crimes could be
imprisoned is open to serious question.

The second point to be made about the Court’s holding is
that it places no new restriction on the States’ freedom to
determine whether, and to what extent, mental illness
should excuse criminal behavior. The Court does not indi-
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cate that States must make the insanity defense available.
See Idaho Code §18-207(a) (1987) (mental condition not a
defense to criminal charges); Mont. Code Ann. §46-14-102
(1991) (evidence of mental illness admissible to prove absence
of state of mind that is an element of the offense). It like-
wise casts no doubt on laws providing for prison terms after
verdicts of “guilty but mentally ill.” See, e. g., Del. Code
Ann., Tit. 11, §408(b) (1987); I1l. Rev. Stat., ch. 38, § 1005-2-6
(1989); Ind. Code §35-36-2-5 (Supp. 1991). If a State con-
cludes that mental illness is best considered in the context
of criminal sentencing, the holding of this case erects no bar
to implementing that judgment.

Finally, it should be noted that the great majority of
States have adopted policies consistent with the Court’s
holding. JUSTICE THOMAS claims that 11 States have laws
comparable to Louisiana’s, see post, at 112-113, n. 9, but even
this number overstates the case. Two of the States JUSTICE
THOMAS mentions have already amended their laws to pro-
vide for the release of acquittees who do not suffer from men-
tal illness but may be dangerous. See Cal. Penal Code Ann.
§1026.2 (West Supp. 1992) (effective Jan. 1, 1994); Va. Code
Ann. §19.2-182.5 (Supp. 1991) (effective July 1, 1992).
Three others limit the maximum duration of criminal com-
mitment to reflect the acquittee’s specific crimes and hold
acquittees in facilities appropriate to their mental condition.
See N. J. Stat. Ann. §§2C:4-8(b)(3) (West 1982), 30:4-24.2
(West 1981); Wash. Rev. Code §§10.77.020(3), 10.77.110(1)
(1990); Wis. Stat. §§971.17(1), (3)(c) (Supp. 1991). I do not
understand the Court’s opinion to render such laws necessar-
ily invalid.

Of the remaining six States, two do not condition commit-
ment upon proof of every element of a crime. Kan. Stat.
Ann. §22-3428(1) (Supp. 1990) (“A finding of not guilty by
reason of insanity shall constitute a finding that the acquitted
person committed an act constituting the offense charged

. ., except that the person did not possess the requisite
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criminal intent”); Mont. Code Ann. §46-14-301(1) (1991)
(allowing commitment of persons “found not guilty for the
reason that due to a mental disease or defect the defendant
could not have a particular state of mind that is an essential
element of the offense charged”). Such laws might well fail
even under the dissenters’ theories. See post, at 91-94 (KEN-
NEDY, J., dissenting); post, at 103 (THOMAS, J., dissenting).

Today’s holding follows directly from our precedents and
leaves the States appropriate latitude to care for insanity
acquittees in a way consistent with public welfare. Accord-
ingly, I concur in Parts I and II of the Court’s opinion and
in the judgment of the Court.

JUSTICE KENNEDY, with whom THE CHIEF JUSTICE
joins, dissenting.

As incarceration of persons is the most common and one
of the most feared instruments of state oppression and state
indifference, we ought to acknowledge at the outset that
freedom from this restraint is essential to the basic definition
of liberty in the Fifth and Fourteenth Amendments of the
Constitution. I agree with the Court’s reaffirmation of this
first premise. But I submit with all respect that the major-
ity errs in its failure to recognize that the conditions for in-
carceration imposed by the State in this case are in accord
with legitimate and traditional state interests, vindicated
after full and fair procedures. The error results from the
majority’s primary reliance on cases, such as O’Connor v.
Donaldson, 422 U. S. 563 (1975), and Addington v. Texas,
441 U. S. 418 (1979), which define the due process limits for
involuntary civil commitment. The majority relies on these
civil cases while overruling without mention one of the hold-
ings of our most recent and significant precedent from the
criminal context, Jones v. United States, 463 U. S. 354 (1983).

This is a criminal case. It began one day when petitioner,
brandishing a .357 revolver, entered the home of a married
couple, intending to steal. Brief for Respondent 1. He
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chased them out of their home and fired on police officers
who confronted him as he fled. Id., at 1-2. Petitioner was
apprehended and charged with aggravated burglary and the
illegal use of a weapon in violation of La. Rev. Stat. Ann.
§814:60 and 14:94 (West 1986). 563 So. 2d 1138, 1138-1139
(La. 1990). There is no question that petitioner committed
the criminal acts charged. Petitioner’s response was to
deny criminal responsibility based on his mental illness when
he committed the acts. He contended his mental illness pre-
vented him from distinguishing between right and wrong
with regard to the conduct in question.

Mental illness may bear upon criminal responsibility, as a
general rule, in either of two ways: First, it may preclude
the formation of mens rea, if the disturbance is so profound
that it prevents the defendant from forming the requisite
intent as defined by state law; second, it may support an
affirmative plea of legal insanity. See W. LaFave & A.
Scott, Jr., 1 Substantive Criminal Law §4.1(b), pp. 429-430
(1986) (hereinafter LaFave & Scott). Depending on the
content of state law, the first possibility may implicate the
State’s initial burden, under In re Winship, 397 U.S. 358,
364 (1970), to prove every element of the offense beyond a
reasonable doubt, while the second possibility does not.
Patterson v. New York, 432 U.S. 197, 206 (1977); Leland
v. Oregon, 343 U. S. 790, 795-796 (1952).

The power of the States to determine the existence of
criminal insanity following the establishment of the underly-
ing offense is well established. In Leland v. Oregon, we up-
held a state law that required the defendant to prove insan-
ity beyond a reasonable doubt, observing that this burden
had no effect on the State’s initial burden to prove every
element of the underlying criminal offense.

“[TThe burden of proof of guilt, and of all the necessary
elements of guilt, was placed squarely upon the State.
As the jury was told, this burden did not shift, but
rested upon the State throughout the trial, just as, ac-
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cording to the instructions, appellant was presumed to
be innocent until the jury was convinced beyond a rea-
sonable doubt that he was guilty. The jurors were to
consider separately the issue of legal sanity per se—an
issue set apart from the crime charged, to be introduced
by a special plea and decided by a special verdict.” Id.,
at 795-796 (footnotes omitted).

As then-JUSTICE REHNQUIST explained the reasoning of Le-
land, “the existence or nonexistence of legal insanity bears
no necessary relationship to the existence or nonexistence of
the required mental elements of the crime.” Mullaney v.
Wilbur, 421 U. S. 684, 706 (1975) (concurring opinion); see
also Patterson v. New York, supra, at 206 (defense of insanity
considered only after the facts constituting the crime have
been proved beyond a reasonable doubt); Rivera v. Dela-
ware, 429 U. S. 877 (1976) (dismissing challenge to a Leland
instruction for want of a substantial federal question).

Louisiana law follows the pattern in Leland with clarity
and precision. Pursuant to La. Code Crim. Proc. Ann., Art.
552 (West 1981), the petitioner entered a dual plea of not
guilty and not guilty by reason of insanity. The dual plea,
which the majority does not discuss or even mention, ensures
that the Winship burden remains on the State to prove all
the elements of the crime. The Louisiana Supreme Court
confirms this in a recent case approving the following jury
instruction on the defense of insanity:

“‘In this case the accused has entered a dual plea of
not guilty and not guilty by reason of insanity. As a
consequence of such a plea, you must first determine
whether or not the accused committed a crime [on which
you have been instructed]. If you are convinced be-
yond a reasonable doubt that the accused did commit
any of these crimes, any one of these crimes, then you
must proceed to a determination of whether he was sane
at the time the crime was committed and thereby crimi-
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nally responsible for committing it.”” State v. Marmil-
lion, 339 So. 2d 788, 796 (1976).

The State’s burden is unaffected by an adjudication without
trial, such as occurred here, because state law requires
the trial court to determine, before accepting the plea, that
there is a factual basis for it. La. Code Crim. Proc. Ann.,
Art. 558.1 (West Supp. 1992). There is no dispute that the
trial court complied with state law and made the requisite
findings.

Compliance with the standard of proof beyond a reason-
able doubt is the defining, central feature in criminal adjudi-
cation, unique to the criminal law. Addington, 441 U. S., at
428. Its effect is at once both symbolic and practical, as a
statement of values about respect and confidence in the crim-
inal law, Winship, 397 U. S., at 364, and an apportionment
of risk in favor of the accused, id., at 369-372 (Harlan, J.,
concurring). We have often subjected to heightened due
process scrutiny, with regard to both purpose and duration,
deprivations of physical liberty imposed before a judgment
is rendered under this standard. See, e. g., United States v.
Salerno, 481 U. S. 739, 750-751 (1987); Jackson v. Indiana,
406 U. S. 715, 738 (1972); cf. Jones v. United States, 463 U. S.,
at 363-364, and n. 12 (“The proof beyond a reasonable doubt
that the acquittee committed a criminal act distinguishes this
case from Jackson v. Indiana, 406 U. S. 715 (1972) . ... In
Jackson there never was any affirmative proof that the ac-
cused had committed criminal acts . ..”). The same height-
ened due process scrutiny does not obtain, though, once the
State has met its burden of proof and obtained an adjudica-
tion. It is well settled that upon compliance with In re
Winship, the State may incarcerate on any reasonable basis.
Chapman v. United States, 500 U. S. 453, 465 (1991); Wil-
ltams v. Illinois, 399 U. S. 235, 243 (1970).

As JUSTICE THOMAS observes in his dissent, the majority
errs by attaching “talismanic significance” to the fact that
petitioner has been adjudicated “not guilty by reason of in-
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sanity.” Post,at 118,n.13. A verdict of not guilty by reason
of insanity is neither equivalent nor comparable to a verdict
of not guilty standing alone. We would not allow a State to
evade its burden of proof by replacing its criminal law with
a civil system in which there is no presumption of innocence
and the defendant has the burden of proof. Nor should we
entertain the proposition that this case differs from a convie-
tion of guilty because petitioner has been adjudged “not
guilty by reason of insanity,” rather than “guilty but insane.”
Petitioner has suggested no grounds on which to distinguish
the liberty interests involved or procedural protections af-
forded as a consequence of the State’s ultimate choice of no-
menclature. The due process implications ought not to vary
under these circumstances. This is a criminal case in which
the State has complied with the rigorous demands of In re
Winship.

The majority’s failure to recognize the criminal character
of these proceedings and its concomitant standards of proof
leads it to conflate the standards for civil and criminal com-
mitment in a manner not permitted by our precedents.
O’Connor v. Donaldson, 422 U. S. 563 (1975), and Addington
v. Texas, supra, define the due process limits of involuntary
civil commitment. Together they stand for the proposition
that in civil proceedings the Due Process Clause requires the
State to prove both insanity and dangerousness by clear and
convincing evidence. See O’Connor, supra, at 575; Adding-
ton, supra, at 433. Their precedential value in the civil con-
text is beyond question. But it is an error to apply these
precedents, as the majority does today, to criminal proceed-
ings. By treating this criminal case as a civil one, the ma-
jority overrules a principal holding in Jones v. United States,
463 U. S., at 354.

In Jones we considered the system of criminal commit-
ment enacted by Congress for the District of Columbia. Id.,
at 356-358. Congress provided for acquittal by reason of
insanity only after the Government had shown, beyond a rea-
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sonable doubt, that the defendant had committed the crimes
charged. Id., at 363-364, and n. 12. In cases of acquittal
by reason of insanity, District law provided for automatic
commitment followed by periodic hearings, where the insan-
ity acquittee was given the opportunity to prove that he was
no longer insane or dangerous. Id., at 357-358, and n. 3.
Petitioner in Jones contended that Addington and O’Connor
applied to criminal proceedings as well as civil, requiring the
Government to prove insanity and dangerousness by clear
and convincing evidence before commitment. We rejected
that contention. In Jones we distinguished criminal from
civil commitment, holding that the Due Process Clause per-
mits automatic incarceration after a criminal adjudication
and without further process. Id., at 366. The majority
today in effect overrules that holding. It holds that “keep-
ing Foucha against his will in a mental institution is im-
proper absent a determination in civil commitment proceed-
ings of current mental illness and dangerousness.” Ante, at
78; see also ante, at 80, 85-86. Our holding in Jones was
clear and to the contrary. We should not so disregard con-
trolling precedent.

Our respect for the Court’s opinion in Jones should be in-
formed by the recognition that its distinction between civil
and criminal commitment is both sound and consistent with
long-established precedent. First, as described above, the
procedural protections afforded in a criminal commitment
surpass those in a civil commitment; indeed, these procedural
protections are the most stringent known to our law. Sec-
ond, proof of criminal conduct in accordance with In re
Winship eliminates the risk of incarceration “for mere ‘idio-
syncratic behavior,” [because a] criminal act by definition is
not ‘within a range of conduct that is generally acceptable.””
Jones, supra, at 367, quoting Addington, supra, at 426-427.
The criminal law defines a discrete category of conduct for
which society has reserved its greatest opprobrium and
strictest sanctions; past or future dangerousness, as ascer-
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tained or predicted in civil proceedings, is different in kind.
Third, the State presents distinct rationales for these differ-
ing forms of commitment: In the civil context, the State acts
in large part on the basis of its parens patriae power to
protect and provide for an ill individual, while in the criminal
context, the State acts to ensure the public safety. See Add-
mgton, 441 U. S., at 426; S. Brakel, J. Parry, & B. Weiner,
The Mentally Disabled and the Law 24-25 (3d ed. 1985). A
dismissive footnote, see ante, at 76-77, n. 4, cannot overcome
these fundamental defects in the majority’s opinion.

The majority’s opinion is troubling at a further level, be-
cause it fails to recognize or account for profound differences
between clinical insanity and state-law definitions of criminal
insanity. It is by now well established that insanity as de-
fined by the criminal law has no direct analog in medicine or
science. “[T]he divergence between law and psychiatry is
caused in part by the legal fiction represented by the words
‘insanity’ or ‘insane,” which are a kind of lawyer’s catchall
and have no clinical meaning.” J. Biggs, The Guilty Mind
117 (1955); see also 2 J. Bouvier, Law Dictionary 1590 (8th
ed. 1914) (“The legal and the medical ideas of insanity are
essentially different, and the difference is one of substance”).
Consistent with the general rule that the definition of both
crimes and defenses is a matter of state law, see Patterson
v. New York, 432 U. S., at 210, the States are free to recog-
nize and define the insanity defense as they see fit.

“Nothing could be less fruitful than for this Court to
be impelled into defining some sort of insanity test in
constitutional terms. . .. It is simply not yet the time to
write into the Constitution formulas cast in terms whose
meaning, let alone relevance, is not yet clear either to
doctors or to lawyers.” Powell v. Texas, 392 U. S. 514,
536-537 (1968) (plurality opinion).

See also id., at 545 (the Constitution does not impose on the
States any particular test of criminal responsibility) (Black,
J., concurring).
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As provided by Louisiana law, and consistent with both
federal criminal law and the law of a majority of the States,
petitioner was found not guilty by reason of insanity under
the traditional M’Naghten test. See La. Rev. Stat. Ann.
§14:14 (West 1986); 18 U.S. C. §17; M’Naghten’s Case, 10
ClL & Fin. 200, 8 Eng. Rep. 718 (1843); 1 LaFave & Scott
§4.2, at 436. Louisiana law provides a traditional statement
of this test: “If the circumstances indicate that because of a
mental disease or mental defect the offender was incapable
of distinguishing between right and wrong with reference to
the conduct in question, the offender shall be exempt from
criminal responsibility.” La. Rev. Stat. Ann. §14:14 (West
1986).

Because the M’Naghten test for insanity turns on a finding
of criminal irresponsibility at the time of the offense, it is
quite wrong to place reliance on the fact, as the majority
does, that Louisiana does not contend that petitioner is now
insane. See ante, at 78. This circumstance should come as
no surprise, since petitioner was competent at the time of his
plea, 563 So. 2d, at 1139, and indeed could not have entered a
plea otherwise, see Drope v. Missouri, 420 U.S. 162, 171
(1975). Present sanity would have relevance if petitioner
had been committed as a consequence of civil proceedings, in
which dangerous conduct in the past was used to predict sim-
ilar conduct in the future. It has no relevance here, how-
ever. Petitioner has not been confined based on predictions
about future behavior but rather for past criminal conduct.
Unlike civil commitment proceedings, which attempt to di-
vine the future from the past, in a criminal trial whose out-
come turns on M’Naghten, findings of past insanity and past
criminal conduct possess intrinsic and ultimate significance.

The system here described is not employed in all jurisdic-
tions. Some have supplemented the traditional M’Naghten
test with the so-called “irresistible impulse” test, see 1 La-
Fave & Scott §4.1, at 427-428; others have adopted a test
proposed as part of the Model Penal Code, see ibid.; and still
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others have abolished the defense altogether, see Idaho Code
§18-207(a) (1987); Mont. Code Ann. §46-14-102 (1992).
Since it is well accepted that the States may define their own
crimes and defenses, see supra, at 96, the point would not
warrant further mention, but for the fact that the majority
loses sight of it. In describing our decision in Jones, the
majority relies on our statement that a verdict of not guilty
by reason of insanity establishes that the defendant “‘com-
mitted the act because of mental illness.”” Ante, at 76,
quoting Jomnes, 463 U. S., at 363. That was an accurate state-
ment in Jones but not here. The defendant in Jones was
acquitted under the Durham test for insanity, which ex-
cludes from punishment criminal conduct that is the product
of a mental disease or defect. See Bethea v. United States,
365 A. 2d 64, 69, n. 11 (1976); see also Durham v. United
States, 94 U. S. App. D. C. 228, 240-241, 214 F. 2d 862, 874—
875 (1954). In a Durham jurisdiction, it would be fair to
say, as the Court did in Jones, that a defendant acquitted
by reason of insanity “committed the act because of mental
illness.” Jones, supra, at 363. The same cannot be said
here, where insanity under M’Naghten proves only that the
defendant could not have distinguished between right and
wrong. It is no small irony that the aspect of Jones on
which the majority places greatest reliance, and indeed cites
as an example of its adherence to Jones, has no bearing on
the Louisiana statute at issue here. See ante, at 76, and
n. 4.

The establishment of a criminal act and of insanity under
the M’Naghten regime provides a legitimate basis for con-
finement. Although Louisiana has chosen not to punish in-
sanity acquittees, the State has not surrendered its interest
in incapacitative incarceration. The Constitution does not
require any particular model for criminal confinement, Har-
melin v. Michigan, 501 U. S. 957, 999 (1991) (KENNEDY, J.,
concurring in judgment) (“The federal and state criminal
systems have accorded different weights at different times
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to the penological goals of retribution, deterrence, incapaci-
tation, and rehabilitation”); Williams v. New York, 337 U. S.
241, 246 (1949), and upon compliance with In re Winship, the
State may incarcerate on any reasonable basis, see supra,
at 93. Incapacitation for the protection of society is not an
unusual ground for incarceration. “[I]solation of the dan-
gerous has always been considered an important function of
the criminal law,” Powell v. Texas, 392 U. S. 514, 539 (1968)
(Black, J., concurring), and insanity acquittees are a special
class of offenders proved dangerous beyond their own ability
to comprehend. The wisdom of incarceration under these
circumstances is demonstrated by its high level of accept-
ance. KEvery State provides for discretionary or mandatory
incarceration of insanity acquittees, 1 LaFave & Scott
§4.6(a), at 510, and as JUSTICE THOMAS observes in his dis-
sent, provisions like those in Louisiana, predicated on dan-
gerousness alone, have been endorsed by the Model Penal
Code and adopted by the legislatures of no fewer than 11
other States. See post, at 111-112, and nn. 8 and 9.

It remains to be seen whether the majority, by questioning
the legitimacy of incapacitative incarceration, puts in doubt
the confinement of persons other than insanity acquittees.
Parole release provisions often place the burden of proof on
the prisoner to prove his lack of dangerousness. To use a
familiar example, under the federal parole system in place
until the enactment of the Sentencing Guidelines, an inmate
could not be released on parole unless he established that
his “release would not jeopardize the public welfare.” 18
U. S. C. §4206(a)(2) (1982 ed.), repealed 98 Stat. 2027; see also
28 CFR §2.18 (1991). This requirement reflected “the inca-
pacitative aspect of the use of imprisonment which has the
effect of denying the opportunity for future criminality, at
least for a time.” U. S. Dept. of Justice, United States Pa-
role Commission Rules and Procedures Manual 69 (July 24,
1989). This purpose is consistent with the parole release
provisions of Alabama, Colorado, Hawaii, Massachusetts,
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Michigan, New York, and the District of Columbia, to name
just a few. See N. Cohen & J. Gobert, Law of Probation and
Parole §3.05, p. 109, and n. 103 (1983). It is difficult for me
to reconcile the rationale of incapacitative incarceration,
which underlies these regimes, with the opinion of the ma-
jority, which discounts its legitimacy.

I also have difficulty with the majority’s emphasis on the
conditions of petitioner’s confinement. In line with JUSTICE
O’CONNOR’s concurring opinion, see ante, at 87-88, the major-
ity emphasizes the fact that petitioner has been confined in a
mental institution, see ante, at 77-78, 78-79, 82, suggesting
that his incarceration might not be unconstitutional if under-
taken elsewhere. The majority offers no authority for its
suggestion, while JUSTICE O’CONNOR relies on a reading of
Vitek v. Jones, 445 U. S. 480 (1980), which was rejected by the
Court in Jones v. United States. See ante, at 87-88, citing
Jones v. United States, supra, at 384—-385 (Brennan, J., dissent-
ing). The petitioner did not rely on this argument at any
point in the proceedings, and we have not the authority to
make the assumption, as a matter of law, that the conditions of
petitioner’s confinement are in any way infirm. Ours is not
a case, as in Vitek v. Jones, where the State has stigmatized
petitioner by placing him in a mental institution when he
should have been placed elsewhere. Jones v. United States
is explicit on this point: “A criminal defendant who success-
fully raises the insanity defense necessarily is stigmatized
by the verdict itself, and thus the commitment causes little
additional harm in this respect.” 463 U.S., at 367, n. 16.
Nor is this a case, as in Washington v. Harper, 494 U. S. 210
(1990), in which petitioner has suffered some further depri-
vation of liberty to which independent due process protec-
tions might attach. Both the fact and conditions of con-
finement here are attributable to petitioner’s criminal
conduct and subsequent decision to plead insanity. To the
extent the majority relies on the conditions of petitioner’s
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confinement, its decision is without authority, and most of its
opinion is nothing more than confusing dicta.

I submit that today’s decision is unwarranted and unwise.
I share the Court’s concerns about the risks inherent in re-
quiring a committed person to prove what can often be im-
precise, but as JUSTICE THOMAS observes in his dissent, this
is not a case in which the period of confinement exceeds the
gravity of the offense or in which there are reasons to believe
the release proceedings are pointless or a sham. Post, at
114, n. 10. Petitioner has been incarcerated for less than
one-third the statutory maximum for the offenses proved by
the State. See La. Rev. Stat. Ann. §§ 14:60 (aggravated bur-
glary) and 14:94 (illegal use of a weapon) (West 1986). In
light of these facts, the majority’s repeated reference to “in-
definite detention,” with apparent reference to the potential
duration of confinement, and not its lack of a fixed end point,
has no bearing on this case. See ante, at 77, n. 4, 82, 83,
n. 6; cf. ante, at 77, n. 4 (curious suggestion that confinement
has been extended beyond an initial term of years). It is
also significant to observe that this is not a case in which the
incarcerated subject has demonstrated his nondangerous-
ness. Within the two months before his release hearing,
petitioner had been sent to a maximum security section of
the Feliciana Forensic Facility because of altercations with
another patient. 563 So. 2d, at 1141. Further, there is evi-
dence in the record which suggests that petitioner’s initial
claim of insanity may have been feigned. The medical panel
that reviewed petitioner’s request for release stated that
“there is no evidence of mental illness,” and indeed that
there was “never any evidence of mental illness or disease
since admission.” App. 10. In sum, it would be difficult to
conceive of a less compelling situation for the imposition of
sweeping new constitutional commands such as the majority
imposes today.

Because the majority conflates the standards for civil and
criminal commitment, treating this criminal case as though
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it were civil, it upsets a careful balance relied upon by the
States, not only in determining the conditions for continuing
confinement, but also in defining the defenses permitted for
mental incapacity at the time of the crime in question. In
my view, having adopted a traditional and well-accepted test
for determining criminal insanity, and having complied with
the rigorous demands of In re Winship, the State possesses
the constitutional authority to incarcerate petitioner for the
protection of society. I submit my respectful dissent.

JUSTICE THOMAS, with whom THE CHIEF JUSTICE and
JUSTICE SCALIA join, dissenting.

The Louisiana statutory scheme the Court strikes down
today is not some quirky relic of a bygone age, but a codifica-
tion of the current provisions of the American Law Insti-
tute’s Model Penal Code. Invalidating this quite reasonable
scheme is bad enough; even worse is the Court’s failure to
explain precisely what is wrong with it. In parts of its opin-
ion, the Court suggests that the scheme is unconstitutional
because it provides for the continued confinement of insanity
acquittees who, although still dangerous, have “recovered”
their sanity. Ante, at 77 (“[T]he committed acquittee is
entitled to release when he has recovered his sanity or is no
longer dangerous”) (emphasis added; internal quotation
marks omitted). In other parts of the opinion, the Court
suggests—and the concurrence states explicitly—that the
constitutional flaw with this scheme is not that it provides
for the confinement of sane insanity acquittees, but that it
(allegedly) provides for their “indefinite” confinement in a
mental facility. Ante, at 82; ante, at 86—-87 (O’CONNOR, J.,
concurring in part and concurring in judgment). Nothing
in the Constitution, this Court’s precedents, or our society’s
traditions authorizes the Court to invalidate the Louisiana
scheme on either of these grounds. I would therefore affirm
the judgment of the Louisiana Supreme Court.
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I

The Court errs, in large part, because it fails to examine
in detail the challenged statutory scheme and its application
in this case. Under Louisiana law, a verdict of “not guilty
by reason of insanity” differs significantly from a verdict of
“not guilty.” A simple verdict of not guilty following a trial
means that the State has failed to prove all of the elements
of the charged crime beyond a reasonable doubt. See, e. g.,
State v. Messiah, 538 So. 2d 175, 180 (La. 1988) (citing In re
Winship, 397 U. S. 358 (1970)); cf. La. Code Crim. Proc. Ann.,
Art. 804(A)(1) (West 1969). A verdict of not guilty by rea-
son of insanity, in contrast, means that the defendant com-
mitted the crime, but established that he was “incapable of
distinguishing between right and wrong” with respect to his
criminal conduct. La. Rev. Stat. Ann. §14:14 (West 1986).
Insanity, in other words, is an affirmative defense that does
not negate the State’s proof, but merely “exempt[s the de-
fendant] from criminal responsibility.” Ibid. As the Loui-
siana Supreme Court has summarized: “The State’s tradi-
tional burden of proof is to establish beyond a reasonable
doubt all necessary elements of the offense. Omnce this rig-
orous burden of proof has been met, it having been shown
that defendant has committed a crime, the defendant . . .
bear[s] the burden of establishing his defense of insanity
in order to escape punishment.” State v. Marmillion, 339
So. 2d 788, 796 (1976) (emphasis added). See also State v.
Surrency, 88 So. 240, 244 (La. 1921).

Louisiana law provides a procedure for a judge to render
a verdict of not guilty by reason of insanity upon a plea with-
out a trial. See La. Code Crim. Proc. Ann., Art. 558.1 (West
Supp. 1991). The trial court apparently relied on this proce-
dure when it committed Foucha. See 563 So. 2d 1138, 1139,
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n. 3 (La. 1990).! After ordering two experts to examine
Foucha, the trial court issued the following judgment:

“After considering the law and the evidence adduced
in this matter, the Court finds that the accused, Terry
Foucha, is unable to appreciate the usual, natural and
probable consequences of his acts; that he is unable to
distinguish right from wrong; that he is a menace to
himself and to others; and that he was insane at the time
of the commission of the above crimes and that he is
presently insane.” App. 6.

After adjudicating a defendant not guilty by reason of
insanity, a trial court must hold a hearing on the issue of
dangerousness. The law specifies that “[i]f the court de-
termines that the defendant cannot be released without a
danger to others or to himself, it shall order him committed
to . .. [a] mental institution.” La. Code Crim. Proc. Ann.,
Art. 6564 (West Supp. 1991).2 “‘Dangerous to others’ means

! Under La. Code Crim. Proc. Ann., Art. 558.1 (West Supp. 1991), a crim-
inal defendant apparently concedes that he committed the crime, and ad-
vances his insanity as the sole ground on which to avoid conviction. Fou-
cha does not challenge the procedures whereby he was adjudicated not
guilty by reason of insanity; nor does he deny that he committed the
crimes with which he was charged.

2 Article 654 provides in pertinent part:

“When a defendant is found not guilty by reason of insanity in any [non-
capital] felony case, the court shall remand him to the parish jail or to a
private mental institution approved by the court and shall promptly hold
a contradictory hearing at which the defendant shall have the burden of
proof, to determine whether the defendant can be discharged or can be
released on probation, without danger to others or to himself. If the court
determines that the defendant cannot be released without danger to oth-
ers or to himself, it shall order him committed to a proper state mental
institution or to a private mental institution approved by the court for
custody, care, and treatment. If the court determines that the defendant
can be discharged or released on probation without danger to others or to
himself, the court shall either order his discharge, or order his release on
probation subject to specified conditions for a fixed or an indeterminate
period. The court shall assign written findings of fact and conclusions of
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the condition of a person whose behavior or significant
threats support a reasonable expectation that there is a sub-
stantial risk that he will inflict physical harm upon another
person i the near future.” La. Rev. Stat. Ann. §28:2(3)
(West 1986) (emphasis added). “‘Dangerous to self’ means
the condition of a person whose behavior, significant threats
or inaction supports a reasonable expectation that there is a
substantial risk that he will inflict physical or severe emo-
tional harm upon his own person.” §28:2(4).

After holding the requisite hearings, the trial court in this
case ordered Foucha committed to the Feliciana Forensic
Facility. After his commitment, Foucha was entitled, upon
request, to another hearing six months later and at yearly
intervals after that. See La. Code Crim. Proc. Ann., Art.
655(B) (West Supp. 1991).2 In addition, Louisiana law pro-
vides that a release hearing must be held upon recommenda-
tion by the superintendent of a mental institution. See Art.
655(A).* In early 1988, Feliciana’s superintendent recom-

law; however, the assignment of reasons shall not delay the implementa-
tion of judgment.”

3 Article 655(B) provides:

“A person committed pursuant to Article 654 may make application to
the review panel for discharge or for release on probation. Such applica-
tion by a committed person may not be filed until the committed person
has been confined for a period of at least six months after the original
commitment. If the review panel recommends to the court that the per-
son be discharged, conditionally or unconditionally, or placed on probation,
the court shall conduct a hearing following notice to the district attorney.
If the recommendation of the review panel or the court is adverse, the
applicant shall not be permitted to file another application until one year
has elapsed from the date of determination.”

4 Article 655(A) provides:

“When the superintendent of a mental institution is of the opinion that
a person committed pursuant to Article 654 can be discharged or can be
released on probation, without danger to others or to himself, he shall
recommend the discharge or release of the person in a report to a review
panel comprised of the person’s treating physician, the clinical director of
the facility to which the person is committed, and a physician or psycholo-
gist who served on the sanity commission which recommended commit-
ment of the person. If any member of the panel is unable to serve, a
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mended that Foucha be released, and a three-doctor panel
met to review the case. On March 21, 1988, the panel issued
a report pursuant to Article 656.° The panel concluded that
“there is no evidence of mental illness.” App. 10. In fact,
the panel stated that there was “never any evidence of
mental illness or disease since admission.” Ibid. (emphasis
added). Although the panel did not discuss whether Foucha
was dangerous, it recommended to the trial court that he be
conditionally released.

As a result of these recommendations, the trial court
scheduled a hearing to determine whether Foucha should be
released. Under La. Code Crim. Proc. Ann., Art. 657 (West
Supp. 1991),° Foucha had the burden at this hearing to prove

physician or a psychologist engaged in the practice of clinical or counseling
psychology with at least three years’ experience in the field of mental
health shall be appointed by the remaining members. The panel shall
review all reports received promptly. After review, the panel shall make
a recommendation to the court by which the person was committed as to
the person’s mental condition and whether he can be discharged, condition-
ally or unconditionally, or placed on probation, without being a danger to
others or himself. If the review panel recommends to the court that the
person be discharged, conditionally or unconditionally, or placed on proba-
tion, the court shall conduct a contradictory hearing following notice to
the district attorney.”

5 Article 656 provides:

“A. Upon receipt of the superintendent’s report, filed in conformity with
Article 655, the review panel may examine the committed person and re-
port, to the court promptly, whether he can be safely discharged, condi-
tionally or unconditionally, or be safely released on probation, without dan-
ger to others or to himself.

“B. The committed person or the district attorney may also retain a
physician to examine the committed person for the same purpose. The
physician’s report shall be filed with the court.”

6§ Article 657 provides:

“After considering the report or reports filed pursuant to Articles 655
and 656, the court may either continue the commitment or hold a contra-
dictory hearing to determine whether the committed person can be dis-
charged, or can be released on probation, without danger to others or to
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that he could be released without danger to others or to him-
self. The court appointed two experts (the same doctors
who had examined Foucha at the time of his original commit-
ment) to evaluate his dangerousness. These doctors con-
cluded that Foucha “is presently in remission from mental
illness,” but said that they could not “certify that he would
not constitute a menace to himself or to others if released.”
App. 12. On November 29, 1988, the trial court held the
hearing, at which Foucha was represented by counsel. The
court concluded that Foucha “is a danger to himself, and to
others,” id., at 24, and ordered that he be returned to
Feliciana.”
II

The Court today concludes that Louisiana has denied
Foucha both procedural and substantive due process. In my
view, each of these conclusions is wrong. I shall discuss
them in turn.

A

What the Court styles a “procedural” due process analysis
is in reality an equal protection analysis. The Court first
asserts (contrary to state law) that Foucha cannot be held as
aninsanity acquittee once he “becomes” sane. Ante, at 78-79.

himself. At the hearing the burden shall be upon the committed person
to prove that he can be discharged, or can be released on probation, with-
out danger to others or to himself. After the hearing, and upon filing
written findings of fact and conclusions of law, the court may order the
committed person discharged, released on probation subject to specified
conditions for a fixed or an indeterminate period, or recommitted to the
state mental institution. Notice to the counsel for the committed person
and the district attorney of the contradictory hearing shall be given at
least thirty days prior to the hearing.”

"The Louisiana Supreme Court concluded that the trial court did not
abuse its discretion in finding that Foucha had failed to prove that he could
be released without danger to others or to himself under La. Code Crim.
Proc. Ann., Art. 657 (West Supp. 1991). See 563 So. 2d 1138, 1141 (1990).
That issue is not now before us.
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That being the case, he is entitled to the same treatment as
civil committees. “[I]f Foucha can no longer be held as an
msanity acquittee,” the Court says, “he is entitled to consti-
tutionally adequate procedures [those afforded in civil com-
mitment proceedings] to establish the grounds for his con-
finement.” Ante, at 79 (emphasis added). This, of course,
is an equal protection argument (there being no rational dis-
tinction between A and B, the State must treat them the
same); the Court does not even pretend to examine the fair-
ness of the release procedures the State has provided.

I cannot agree with the Court’s conclusion because I be-
lieve that there is a real and legitimate distinction between
insanity acquittees and civil committees that justifies proce-
dural disparities. Unlike civil committees, who have not
been found to have harmed society, insanity acquittees have
been found in a judicial proceeding to have committed a
criminal act.

That distinction provided the ratio decidendi for our most
relevant precedent, Jones v. United States, 463 U.S. 354
(1983). That case involved a man who had been automati-
cally committed to a mental institution after being acquitted
of a crime by reason of insanity in the District of Columbia
(i. e., he had not been given the procedures afforded to civil
committees). We rejected both of his procedural due proc-
ess challenges to his commitment. First, we held that an
insanity acquittal justified automatic commitment of the ac-
quittee (even though he might presently be sane), because
Congress was entitled to decide that the verdict provided a
reasonable basis for inferring dangerousness and insanity at
the time of commitment. Id., at 366. The Government’s in-
terest in avoiding a de novo commitment hearing following
every insanity acquittal, we said, outweighed the acquittee’s
interest in avoiding unjustified institutionalization. Ibid.
Second, we held that the Constitution did not require, as a
predicate for the indefinite commitment of insanity acquit-
tees, proof of insanity by “clear and convincing” evidence, as
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required for civil committees by Addington v. Texas, 441
U. S. 418 (1979). There are, we recognized, “important dif-
ferences between the class of potential civil-commitment can-
didates and the class of insanity acquittees that justify differ-
ing standards of proof.” Jones, 463 U. S., at 367. In sharp
contrast to a civil committee, an insanity acquittee is institu-
tionalized only where “the acquittee himself advances insan-
ity as a defense and proves that his criminal act was a prod-
uct of his mental illness,” and thus “there is good reason for
diminished concern as to the risk of error.” Ibid. (emphasis
in original). “More important, the proof that he committed
a criminal act . . . eliminates the risk that he is being com-
mitted for mere ‘idiosyncratic behavior.”” Ibid. Thus, we
concluded, the preponderance of the evidence standard com-
ports with due process for commitment of insanity acquit-
tees. Id., at 368. “[I]nsanity acquittees constitute a special
class that should be treated differently from other candidates
for commitment.” Id., at 370.

The Court today attempts to circumvent Jones by declar-
ing that a State’s interest in treating insanity acquittees dif-
ferently from civil committees evaporates the instant an
acquittee “becomes sane.” 1 do not agree. As an initial
matter, I believe that it is unwise, given our present under-
standing of the human mind, to suggest that a determination
that a person has “regained sanity” is precise. “Psychiatry
isnot . .. an exact science, and psychiatrists disagree widely
and frequently on what constitutes mental illness.” Ake v.
Oklahoma, 470 U. S. 68, 81 (1985). Indeed,

“[wle have recognized repeatedly the ‘uncertainty of di-
agnosis in this field and the tentativeness of professional
judgment. The only certain thing that can be said
about the present state of knowledge and therapy re-
garding mental disease is that science has not reached
finality of judgment.” The lesson we have drawn is not
that government may not act in the face of this un-
certainty, but rather that courts should pay particular
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deference to reasonable legislative judgments.” Jomnes,
supra, at 365, n. 13 (quoting Greenwood v. United States,
350 U. S. 366, 375 (1956); citations omitted).

In this very case, the panel that evaluated Foucha in 1988
concluded that there was “never any evidence of mental ill-
ness or disease since admission,” App. 10; the trial court, of
course, concluded that Foucha was “presently insane,” id., at
6, at the time it accepted his plea and sent him to Feliciana.

The distinction between civil committees and insanity ac-
quittees, after all, turns not on considerations of present san-
ity, but instead on the fact that the latter have “already un-
happily manifested the reality of anti-social conduct,” Dixon
v. Jacobs, 138 U.S. App. D. C. 319, 334, 427 F. 2d 589, 604
(1970) (Leventhal, J., concurring). “/T]he prior anti-social
conduct of an insanity acquittee justifies treating such a per-
son differently from ones otherwise civilly committed for
purposes of deciding whether the patient should be re-
leased.” Powell v. Florida, 579 F. 2d 324, 333 (CA5 1978)
(emphasis added); see also United States v. Ecker, 177 U. S.
App. D. C. 31, 50, 543 F. 2d 178, 197 (1976), cert. denied, 429
U.S. 1063 (1977). While a State may renounce a punitive
interest by offering an insanity defense, it does not follow
that, once the acquittee’s sanity is “restored,” the State is
required to ignore his criminal act, and to renounce all inter-
est in protecting society from him. “The state has a sub-
stantial interest in avoiding premature release of insanity
acquittees, who have committed acts constituting felonies
and have been declared dangerous to society.” Hickey v.
Morris, 722 F. 2d 543, 548 (CA9 1983).

Furthermore, the Federal Constitution does not require a
State to “ignore the danger of ‘calculated abuse of the insan-
ity defense.”” Warren v. Harvey, 632 F. 2d 925, 932 (CA2
1980) (quoting United States v. Brown, 155 U. S. App. D. C.
402, 407, 478 F. 2d 606, 611 (1973)). A State that decides to
offer its criminal defendants an insanity defense, which the
defendant himself is given the choice of invoking, is surely
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allowed to attach to that defense certain consequences that
prevent abuse. Cf. Lynch v. Overholser, 369 U. S. 705, 715
(1962) (“Congress might have considered it appropriate to
provide compulsory commitment for those who successfully
invoke an insanity defense in order to discourage false pleas
of insanity”).

“In effect, the defendant, by raising the defense of insan-
ity—and he alone can raise it—postpones a determina-
tion of his present mental health and acknowledges the
right of the state, upon accepting his plea, to detain him
for diagnosis, care, and custody in a mental institution
until certain specified conditions are met. . . . [Clom-
mitment via the criminal process . . . thus is more akin
to ‘voluntary’ than ‘involuntary’ civil commitment.”
Goldstein & Katz, Dangerousness and Mental Illness,
Some Observations on the Decision to Release Persons
Acquitted by Reason of Insanity, 70 Yale L. J. 225, 230
(1960) (footnote omitted).

A State may reasonably decide that the integrity of an
insanity-acquittal scheme requires the continued commit-
ment of insanity acquittees who remain dangerous. Surely,
the citizenry would not long tolerate the insanity defense if
a serial killer who convinces a jury that he is not guilty by
reason of insanity is returned to the streets immediately
after trial by convincing a different factfinder that he is not
in fact insane.
As the American Law Institute has explained:

“It seemed preferable to the Institute to make danger-
ousness the criterion for continued custody, rather than
to provide that the committed person may be discharged
or released when restored to sanity as defined by the
mental hygiene laws. Although his mental disease may
have greatly improved, [an insanity acquittee] may still
be dangerous because of factors in his personality and
background other than mental disease. Also, such a
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standard provides a means for the control of the oc-
casional defendant who may be quite dangerous but
who successfully feigned mental disease to gain an
acquittal.” Model Penal Code §4.08, Comment 3,
pp- 259-260 (1985).8

That this is a reasonable legislative judgment is underscored
by the fact that it has been made by no fewer than 11 state
legislatures, in addition to Louisiana’s, which expressly pro-
vide that insanity acquittees shall not be released as long as
they are dangerous, regardless of sanity.’

8The relevant provision of the Model Penal Code, strikingly similar to
Article 657 of the Louisiana Code of Criminal Procedure, see supra, n. 6,
provides in part as follows:

“If the Court is satisfied by the report filed pursuant to Subsection (2) of
this Section and such testimony of the reporting psychiatrists as the Court
deems necessary that the committed person may be discharged or released
on condition without danger to himself or others, the Court shall order his
discharge or his release on such conditions as the Court determines to be
necessary. If the Court is not so satisfied, it shall promptly order a hear-
ing to determine whether such person may safely be discharged or re-
leased. Any such hearing shall be deemed a civil proceeding and the bur-
den shall be upon the committed person to prove that he may safely be
discharged or released.” Model Penal Code §4.08(3) (Proposed Official
Draft 1962).

9See Cal. Penal Code Ann. §1026.2(e) (West Supp. 1992) (insanity acquit-
tee not entitled to release until court determines that he “will not be a
danger to the health and safety of others, including himself”); Del. Code
Ann., Tit. 11, §403(b) (1987) (insanity acquittee shall be kept institutional-
ized until court “is satisfied that the public safety will not be endangered
by his release”); Haw. Rev. Stat. §704-415 (1985) (insanity acquittee not
entitled to release until court satisfied that acquittee “may safely be dis-
charged or released”); Iowa Rule Crim. Proc. 21.8(e) (insanity acquittee
not entitled to release as long as “court finds that continued custody and
treatment are necessary to protect the safety of the [acquittee’s] self or
others”); Kan. Stat. Ann. § 22-3428(3) (Supp. 1990) (insanity acquittee not
entitled to release until “the court finds by clear and convincing evidence
that [he] will not be likely to cause harm to self or others if released or
discharged”); Mont. Code Ann. §46-14-301(3) (1991) (insanity acquittee
not entitled to release until he proves that he “may safely be released”);
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The Court suggests an alternative “procedural” due proc-
ess theory that is, if anything, even less persuasive than its
principal theory. “[Kleeping Foucha against his will i a
mental institution is improper absent a determination in
civil commitment proceedings of current mental illness and
dangerousness.” Ante, at 78 (emphasis added). The Court
cites Vitek v. Jones, 445 U. S. 480 (1980), as support. There
are two problems with this theory. First, it is illogical: Lou-
isiana cannot possibly extend Foucha’s incarceration by add-
ing the procedures afforded to civil committees, since it is
impossible to civilly commit someone who is not presently

N. J. Stat. Ann. §2C:4-9 (West 1982) (insanity acquittee not entitled to
release or discharge until court satisfied that he is not “danger to himself
or others”); N. C. Gen. Stat. § 122C-268.1(i) (Supp. 1991) (insanity acquit-
tee not entitled to release until he “prove[s] by a preponderance of the
evidence that he is no longer dangerous to others”); Va. Code Ann. §19.2—
181(3) (1990) (insanity acquittee not entitled to release until he proves
“that he is not insane or mentally retarded and that his discharge would
not be dangerous to the public peace and safety or to himself” (emphasis
added)); Wash. Rev. Code §10.77.200(2) (1990) (“The burden of proof [at a
release hearing] shall be upon the [insanity acquittee] to show by a prepon-
derance of the evidence that [he] may be finally discharged without sub-
stantial danger to other persons, and without presenting a substantial like-
lihood of committing felonious acts jeopardizing public safety or security”);
Wis. Stat. §971.17(4) (Supp. 1991) (insanity acquittee not entitled to re-
lease where court “finds by clear and convincing evidence that the [acquit-
tee] would pose a significant risk of bodily harm to himself or herself or
to others of serious property damage if conditionally released”).

The Court and the concurrence dispute this list of statutes. Ante, at
84-85, n. 6; ante, at 89 (O’CONNOR, J., concurring in part and concurring
in judgment). They note that two of the States have enacted new laws,
not yet effective, modifying their current absolute prohibitions on the re-
lease of dangerous insanity acquittees; that courts in two other States
have apparently held that mental illness is a prerequisite to confinement;
and that three of the States place caps of some sort on the duration of the
confinement of insanity acquittees. Those criticisms miss my point. I
cite the 11 state statutes above only to show that the legislative judgments
underlying Louisiana’s scheme are far from unique or freakish, and that
there is no well-established practice in our society, either past or present,
of automatically releasing sane-but-dangerous insanity acquittees.
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mentally ill. Second, the theory is not supported by Vitek.
Stigmatization (our concern in Vitek) is simply not a relevant
consideration where insanity acquittees are involved. As
we explained in Jones: “A criminal defendant who success-
fully raises the insanity defense necessarily is stigmatized
by the verdict itself, and thus the commitment causes little
additional harm in this respect.” 463 U. S., at 367, n. 16; see
also Warren v. Harvey, 632 F. 2d, at 931-932. (This is in
sharp contrast to situations involving civil committees. See
Addington, 441 U. S., at 425-426; Vitek, supra, at 492-494.)
It is implausible, in my view, that a person who chooses to
plead not guilty by reason of insanity and then spends sev-
eral years in a mental institution becomes unconstitutionally
stigmatized by continued confinement in the institution after
“regaining” sanity.

In my view, there was no procedural due process violation
in this case. Articles 654, 655, and 657 of the Louisiana
Code of Criminal Procedure, as noted above, afford insanity
acquittees the opportunity to obtain release by demonstrat-
ing at regular intervals that they no longer pose a threat to
society. These provisions also afford judicial review of such
determinations. Pursuant to these procedures, and based
upon testimony of experts, the Louisiana courts determined
not to release Foucha at this time because the evidence did
not show that he ceased to be dangerous. Throughout these
proceedings, Foucha was represented by state-appointed
counsel. I see no plausible argument that these procedures
denied Foucha a fair hearing on the issue involved or that
Foucha needed additional procedural protections.’? See
Mathews v. Eldridge, 424 U. S. 319 (1976); Patterson v. New
York, 432 U. S. 197 (1977); cf. Addington, supra, at 427-432;

19 Foucha has not argued that the State’s procedures, as applied, are a
sham. This would be a different case if Foucha had established that the
statutory mechanisms for release were nothing more than window
dressing, and that the State in fact confined insanity acquittees indefinitely
without meaningful opportunity for review and release.
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Jones, supra, at 363-368; Benham v. Ledbetter, 785 F. 2d
1480, 1486-1488 (CA11 1986).1

B

The Court next concludes that Louisiana’s statutory
scheme must fall because it violates Foucha’s substantive
due process rights. Ante, at 80-83, and n. 6. I disagree.
Until today, I had thought that the analytical framework for
evaluating substantive due process claims was relatively
straightforward. Certain substantive rights we have recog-
nized as “fundamental”; legislation trenching upon these is
subjected to “strict scrutiny,” and generally will be invali-
dated unless the State demonstrates a compelling interest
and narrow tailoring. Such searching judicial review of
state legislation, however, is the exception, not the rule, in
our democratic and federal system; we have consistently em-
phasized that “the Court has no license to invalidate legisla-
tion which it thinks merely arbitrary or unreasonable.” Re-
gents of University of Michigan v. Ewing, 474 U. S. 214, 226
(1985) (internal quotation marks omitted). Except in the
unusual case where a fundamental right is infringed, then,
federal judicial scrutiny of the substance of state legislation
under the Due Process Clause of the Fourteenth Amendment
is not exacting. See, e.g., Bowers v. Hardwick, 478 U. S.
186, 191-196 (1986).

In striking down Louisiana’s scheme as a violation of sub-
stantive rights guaranteed by the Due Process Clause, the

11 As explained above, the Court’s “procedural” due process analysis is
essentially an equal protection analysis: The Court first disregards the
differences between “sane” insanity acquittees and civil committees, and
then simply asserts that Louisiana cannot deny Foucha the procedures it
gives civil committees. A plurality repeats this analysis in its cumulative
equal protection section. See ante, at 84-86. As explained above, I be-
lieve that there are legitimate differences between civil committees and
insanity acquittees, even after the latter have “become” sane. Therefore,
in my view, Louisiana has not denied Foucha equal protection of the laws.
Cf. Jones v. United States, 463 U. S. 354, 362, n. 10 (1983).
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Court today ignores this well-established analytical frame-
work. First, the Court never explains whether we are deal-
ing here with a fundamental right, and, if so, what right.
Second, the Court never discloses what standard of review
applies. Indeed, the Court’s opinion is contradictory on
both these critical points.

As to the first point: The Court begins its substantive due
process analysis by invoking the substantive right to “[f]ree-
dom from bodily restraint.” Amte, at 80. Its discussion
then proceeds as if the problem here is that Foucha, an insan-
ity acquittee, continues to be confined after recovering his
sanity, ante, at 80-81; thus, the Court contrasts this case
to United States v. Salerno, 481 U. S. 739 (1987), a case in-
volving the confinement of pretrial detainees. But then,
abruptly, the Court shifts liberty interests. The liberty in-
terest at stake here, we are told, is not a liberty interest in
being free “from bodily restraint,” but instead the more spe-
cific (and heretofore unknown) “liberty interest under the
Constitution i being freed from [1] indefinite confinement
[2] in a mental facility.” Ante, at 82 (emphasis added).
See also ante, at 86-87 (O’CONNOR, J., concurring in part
and concurring in judgment). So the problem in this case is
apparently not that Louisiana continues to confine insanity
acquittees who have “become” sane (although earlier in the
opinion the Court interprets our decision in Jones as having
held that such confinement is unconstitutional, see ante, at
77-78), but that under Louisiana law, “sane” insanity acquit-
tees may be held “indefinitely” “in a mental facility.”

As to the second point: “A dispute regarding the appro-
priate standard of review may strike some as a lawyers’
quibble over words, but it is not.” Metro Broadcasting, Inc.
v. FFCC, 497 U. S. 547, 610 (1990) (O’CONNOR, J., dissenting).
The standard of review determines when the Due Process
Clause of the Fourteenth Amendment will override a State’s
substantive policy choices, as reflected in its laws. The
Court initially says that “[d]ue process requires that the na-
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ture of commitment bear some reasonable relation to the
purpose for which the individual is committed.” Ante, at 79
(emphasis added). Later in its opinion, however, the Court
states that the Louisiana scheme violates substantive due
process not because it is not “reasonably related” to the
State’s purposes, but instead because its detention provisions
are not “sharply focused” or “carefully limited,” in contrast
to the scheme we upheld in Salerno. Ante, at 81. Does
that mean that the same standard of review applies here that
we applied in Salerno, and, if so, what is that standard?
The Court quite pointedly avoids answering these questions.
Similarly, JUSTICE O’CONNOR does not reveal exactly what
standard of review she believes applicable, but appears to
advocate a heightened standard heretofore unknown in our
case law. Ante, at 87-88 (“It might therefore be permissible
for Louisiana to confine an insanity acquittee who has re-
gained sanity if . . . the nature and duration of detention were
tailored to reflect pressing public safety concerns related to
the acquittee’s continuing dangerousness” (emphasis added)).

To the extent the Court invalidates the Louisiana scheme
on the ground that it violates some general substantive due
process right to “freedom from bodily restraint” that trig-
gers strict scrutiny, it is wrong—and dangerously so. To
the extent the Court suggests that Louisiana has violated
some more limited right to freedom from indefinite commit-
ment in a mental facility (a right, by the way, never asserted
by Foucha in this or any other court) that triggers some un-
known standard of review, it is also wrong. I shall discuss
these two possibilities in turn.

1

I fully agree with the Court, ante, at 80, and with JUSTICE
KENNEDY, ante, at 90, that freedom from involuntary con-
finement is at the heart of the “liberty” protected by the Due
Process Clause. But a liberty interest per se is not the same
thing as a fundamental right. Whatever the exact scope of
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the fundamental right to “freedom from bodily restraint”
recognized by our cases,'? it certainly cannot be defined at
the exceedingly great level of generality the Court suggests
today. There is simply no basis in our society’s history or
in the precedents of this Court to support the existence of a
sweeping, general fundamental right to “freedom from bodily
restraint” applicable to all persons in all contexts. If con-
victed prisoners could claim such a right, for example, we
would subject all prison sentences to strict scrutiny. This
we have consistently refused to do. See, e. g., Chapman v.
United States, 500 U. S. 453, 465 (1991).13

The critical question here, then, is whether insanity ac-
quittees have a fundamental right to “freedom from bodily

2The Court cites only Youngberg v. Romeo, 457 U. 8. 307, 316 (1982), in
support of its assertion that “[fJreedom from bodily restraint has always
been at the core of the liberty protected by the Due Process Clause from
arbitrary governmental action,” ante, at 80. What “freedom from bodily
restraint” meant in that case, however, is completely different from what
the Court uses the phrase to mean here. Youngberg involved the substan-
tive due process rights of an institutionalized, mentally retarded patient
who had been restrained by shackles placed on his arms for portions of
each day. See 457 U.S., at 310, and n. 4. What the Court meant by
“freedom from bodily restraint,” then, was quite literally freedom not to
be physically strapped to a bed. That case in no way established the
broad “freedom from bodily restraint”—apparently meaning freedom from
all involuntary confinement—that the Court discusses today.

13 Unless the Court wishes to overturn this line of cases, its substantive
due process analysis must rest entirely on the fact that an insanity acquit-
tee has not been convicted of a crime. Conviction is, of course, a signifi-
cant event. But I am not sure that it deserves talismanic significance.
Once a State proves beyond a reasonable doubt that an individual has
committed a crime, it is, at a minimum, not obviously a matter of federal
constitutional concern whether the State proceeds to label that individual
“guilty,” “guilty but insane,” or “not guilty by reason of insanity.” A
State may just as well decide to label its verdicts “A,” “B,” and “C.” It
is surely rather odd to have rules of federal constitutional law turn en-
tirely upon the label chosen by a State. Cf. Railway Express Agency,
Inc. v. Virginia, 358 U. S. 434, 441 (1959) (constitutionality of state action
should not turn on “magic words”).
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restraint” that triggers strict scrutiny of their confinement.
Neither Foucha nor the Court provides any evidence that our
society has ever recognized any such right. To the contrary,
historical evidence shows that many States have long
provided for the continued institutionalization of insanity
acquittees who remain dangerous. See, e. g., H. Weihofen,
Insanity as a Defense in Criminal Law 294-332 (1933); A.
Goldstein, The Insanity Defense 148-149 (1967).

Moreover, this Court has never applied strict scrutiny to
the substance of state laws involving involuntary confine-
ment of the mentally ill, much less to laws involving the con-
finement of insanity acquittees. To the contrary, until today
we have subjected the substance of such laws only to very
deferential review. Thus, in Jackson v. Indiana, 406 U. S.
715, 738 (1972), we held that Indiana’s provisions for the in-
definite institutionalization of incompetent defendants vio-
lated substantive due process because they did not bear any
“reasonable” relation to the purpose for which the defendant
was committed. Similarly, in O’Connor v. Donaldson, 422
U. S. 563 (1975), we held that the confinement of a nondan-
gerous mentally ill person was unconstitutional not because
the State failed to show a compelling interest and narrow
tailoring, but because the State had no legitimate interest
whatsoever to justify such confinement. See id., at 575-576.
See also id., at 580 (Burger, C. J., concurring) (“Commitment
must be justified on the basis of a legitimate state interest,
and the reasons for committing a particular individual must
be established in an appropriate proceeding. Equally im-
portant, confinement must cease when those reasons no
longer exist” (emphasis added)).

Similarly, in Jones, we held (in addition to the procedural
due process holdings described above) that there was no sub-
stantive due process bar to holding an insanity acquittee be-
yond the period for which he could have been incarcerated
if convicted. We began by explaining the standard for our
analysis: “The Due Process Clause ‘requires that the nature
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and duration of commitment bear some reasonable relation
to the purpose for which the individual is committed.”” 463
U. S, at 368 (emphasis added) (quoting Jackson, supra, at
738). We then held that “[iJn light of the congressional
purposes underlying commitment of insanity acquittees [in
the District of Columbia,]” which we identified as treatment
of the insanity acquittee’s mental illness and protection of
the acquittee and society, “petitioner clearly errs in contend-
ing that an acquittee’s hypothetical maximum sentence pro-
vides the constitutional limit for his commitment.” 463
U. S., at 368 (emphasis added). Given that the commitment
law was reasonably related to Congress’ purposes, this Court
had no basis for invalidating it as a matter of substantive
due process.

It is simply wrong for the Court to assert today that we
“held” in Jomes that “‘the committed acquittee is entitled
to release when he has recovered his sanity or is no longer
dangerous.”” Ante, at 77 (quoting Jones, 463 U. S., at 368).1
We specifically noted in Jones that nmo issue regarding
the standards for the release of insanity acquittees was be-
fore us. Id., at 363,n.11. The question we were answering
in the part of Jomes from which the Court quotes was
whether it is permissible to hold an insanity acquittee for a
period longer than he could have been incarcerated if con-
victed, not whether it is permissible to hold him once he
becomes “sane.” As noted above, our substantive due proc-
ess analysis in Jones was straightforward: Did the means
chosen by Congress (commitment of insanity acquittees until

14Tf this were really a “holding” of Jones, then I am at a loss to under-
stand JUSTICE O’CONNOR’s assertion that the Court today does not hold
“that Louisiana may never confine dangerous insanity acquittees after
they regain mental health.” Amnte, at 87. Either it is true that, as a
matter of substantive due process, an insanity acquittee is “‘entitled to
release when he has recovered his sanity,”” ante, at 77 (quoting Jomnes, 463
U. S, at 368), or it is not. The Court apparently cannot make up its mind.
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they have recovered their sanity or are no longer danger-
ous) reasonably fit Congress’ ends (treatment of the acquit-
tee’s mental illness and protection of society from his
dangerousness)? 1

In its arguments before this Court, Louisiana chose to
place primary reliance on our decision in United States v.
Salerno, 481 U. S. 739 (1987), in which we upheld provisions
of the Bail Reform Act of 1984 that allowed limited pretrial
detention of criminal suspects. That case, as the Court
notes, ante, at 81-83, is readily distinguishable. Insanity ac-
quittees, in sharp and obvious contrast to pretrial detainees,
have had their day in court. Although they have not been
convicted of crimes, neither have they been exonerated, as
they would have been upon a determination of “not guilty”
simpliciter. Insanity acquittees thus stand in a funda-
mentally different position from persons who have not
been adjudicated to have committed criminal acts. That is
what distinguishes this case (and what distinguished Jomnes)
from Salerno and Jackson v. Indiana, supra. In Jack-
son, as in Salerno, the State had not proved beyond a
reasonable doubt that the accused had committed criminal
acts or otherwise was dangerous. See Jones, supra, at 364,
n. 12. The Court disregards this critical distinction, and ap-
parently deems applicable the same scrutiny to pretrial de-

15 As may be apparent from the discussion in text, we have not been
entirely precise as to the appropriate standard of review of legislation in
this area. Some of our cases (e. g., O’Connor v. Donaldson, 422 U. S. 563
(1975)) have used the language of rationality review; others (e. g., Jackson
v. Indiana, 406 U. S. 715 (1972)) have used the language of “reasonable-
ness,” which may imply a somewhat heightened standard; still others (e. g.,
Jones) have used the language of both rationality and reasonableness.
What is clear from our cases is that the appropriate scrutiny is highly
deferential, not strict. We need not decide in this case which precise
standard is applicable, since the laws under attack here are at the very
least reasonable.
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tainees as to persons determined in a judicial proceeding to
have committed a criminal act.!

If the Court indeed means to suggest that all restrictions
on “freedom from bodily restraint” are subject to strict scru-
tiny, it has (at a minimum) wrought a revolution in the treat-
ment of the mentally ill. Civil commitment as we know it
would almost certainly be unconstitutional; only in the rarest
of circumstances will a State be able to show a “compelling
interest,” and one that can be served in no other way, in
involuntarily institutionalizing a person. All procedures in-
volving the confinement of insanity acquittees and civil com-
mittees would require revamping to meet strict scrutiny.
Thus, to take one obvious example, the automatic commit-
ment of insanity acquittees that we expressly upheld in
Jones would be clearly unconstitutional, since it is inconceiv-
able that such commitment of persons who may well pres-
ently be sane and nondangerous could survive strict scrutiny.
(In Jomnes, of course, we applied no such scrutiny; we upheld
the practice not because it was justified by a compelling in-

16 The Court asserts that the principles set forth in this dissent necessar-
ily apply not only to insanity acquittees, but also to convicted prisoners.
“JUSTICE THOMAS' rationale for continuing to hold the insanity acquittee
would surely justify treating the convicted felon in the same way, and if
put to it, it appears that he would permit it.” Ante, at 83, n. 6. That is
obviously not so. If Foucha had been convicted of the crimes with which
he was charged and sentenced to the statutory maximum of 32 years in
prison, the State would not be entitled to extend his sentence at the end
of that period. To do so would obviously violate the prohibition on ex post
facto laws set forth in Art. I, §10, cl. 1. But Foucha was not sentenced to
incarceration for any definite period of time; to the contrary, he pleaded
not guilty by reason of insanity and was ordered institutionalized until he
was able to meet the conditions statutorily prescribed for his release. To
acknowledge, as I do, that it is constitutionally permissible for a State
to provide for the continued confinement of an insanity acquittee who
remains dangerous is obviously quite different than to assert that the
State is allowed to confine anyone who is dangerous for as long as it
wishes.
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terest, but because it was based on reasonable legislative
inferences about continuing insanity and dangerousness.)

2

As explained above, the Court’s opinion is profoundly am-
biguous on the central question in this case: Must the State
of Louisiana release Terry Foucha now that he has “re-
gained” his sanity? In other words, is the defect in Louisi-
ana’s statutory scheme that it provides for the confinement
of insanity acquittees who have recovered their sanity, or
instead that it allows the State to confine sane insanity ac-
quittees (1) indefinitely (2) in a mental facility? To the ex-
tent the Court suggests the former, I have already explained
why it is wrong. I turn now to the latter possibility, which
also is mistaken.

To begin with, I think it is somewhat misleading to de-
scribe Louisiana’s scheme as providing for the “indefinite”
commitment of insanity acquittees. As explained above, in-
sanity acquittees are entitled to a release hearing every year
at their request, and at any time at the request of a facility
superintendent. Like the District of Columbia statute at
issue in Jomnes, then, Louisiana’s statute provides for “indefi-
nite” commitment only to the extent that an acquittee is un-
able to satisfy the substantive standards for release. If the
Constitution did not require a cap on the acquittee’s con-
finement in Jones, why does it require one here? The Court
and JUSTICE O’CONNOR have no basis for suggesting that
either this Court or the society of which it is a part has
recognized some general fundamental right to “freedom from
indefinite commitment.” If that were the case, of course,
Jones would have involved strict scrutiny and is wrongly
decided.

Furthermore, any concerns about “indefinite” commitment
here are entirely hypothetical and speculative. Foucha has
been confined for eight years. Had he been convicted of the
crimes with which he was charged, he could have been incar-
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cerated for 32 years. See La. Rev. Stat. Ann. §§14:60, 14:94
(West 1986). Thus, I find quite odd JUSTICE O’CONNOR’S
suggestion, ante, at 89, that this case might be different had
Louisiana, like the State of Washington, limited confinement
to the period for which a defendant might have been impris-
oned if convicted. Foucha, of course, would be in precisely
the same position today—and for the next 24 years—had the
Louisiana statute included such a cap. Thus, the Court ap-
parently finds fault with the Louisiana statute not because
it has been applied to Foucha in an unconstitutional manner,
but because the Court can imagine it being applied to some-
one else in an unconstitutional manner. That goes against
the first principles of our jurisprudence. See, e. g., Salerno,
481 U. S., at 745 (“The fact that [a detention statute] might
operate unconstitutionally under some conceivable set of cir-
cumstances is insufficient to render it wholly invalid, since
we have not recognized an ‘overbreadth’ doctrine outside the
limited context of the First Amendment”).!”

Finally, I see no basis for holding that the Due Process
Clause per se prohibits a State from continuing to confine in
a “mental institution”—the federal constitutional definition
of which remains unclear—an insanity acquittee who has re-
covered his sanity. As noted above, many States have long
provided for the continued detention of insanity acquittees
who remain dangerous. Neither Foucha nor the Court pre-
sent any evidence that these States have traditionally trans-
ferred such persons from mental institutions to other deten-
tion facilities. Therefore, there is simply no basis for this
Court to recognize a “fundamental right” for a sane insanity
acquittee to be transferred out of a mental facility. “In an
attempt to limit and guide interpretation of the [Due Proc-
ess] Clause, we have insisted not merely that the interest

7T fully agree with JUSTICE O’CONNOR, ante, at 88, that there would
be a serious question of rationality had Louisiana sought to institutionalize
a sane insanity acquittee for a period longer than he might have been
imprisoned if convicted. But that is simply not the case here.
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denominated as a ‘liberty’ be ‘fundamental’ (a concept that,
in isolation, is hard to objectify), but also that it be an inter-
est traditionally protected by our society.” Michael H. v.
Gerald D., 491 U. S. 110, 122 (1989) (plurality opinion).

Removing sane insanity acquittees from mental institu-
tions may make eminent sense as a policy matter, but the
Due Process Clause does not require the States to conform
to the policy preferences of federal judges. “The Court is
most vulnerable and comes nearest to illegitimacy when it
deals with judge-made constitutional law having little or no
cognizable roots in the language or design of the Constitu-
tion.” Bowers, 478 U.S., at 194. I have no idea what
facilities the Court or JUSTICE O’CONNOR believe the Due
Process Clause mandates for the confinement of sane-but-
dangerous insanity acquittees. Presumably prisons will not
do, since imprisonment is generally regarded as “punish-
ment.” May a State designate a wing of a mental insti-
tution or prison for sane insanity acquittees? May a State
mix them with other detainees? Neither the Constitution
nor our society’s traditions provide any answer to these
questions.!®

3

“So-called ‘substantive due process’ prevents the govern-
ment from engaging in conduct that ‘shocks the conscience,’
Rochin v. California, 342 U. S. 165, 172 (1952), or interferes

18 In particular circumstances, of course, it may be unconstitutional for
a State to confine in a mental institution a person who is no longer insane.
This would be a different case had Foucha challenged specific conditions
of confinement—for instance, being forced to share a cell with an insane
person, or being involuntarily treated after recovering his sanity. But
Foucha has alleged nothing of the sort—all we know is that the State
continues to confine him in a place called the Feliciana Forensic Facility.
It is by no means clear that such confinement is invariably worse than,
for example, confinement in a jail or other detention center—for all we
know, an institution may provide a quieter, less violent atmosphere. I do
not mean to suggest that that is the case—my point is only that the issue
cannot be resolved in the abstract.
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with rights ‘implicit in the concept of ordered liberty,” Palko
v. Connecticut, 302 U.S. 319, 325-326 (1937).” Salerno,
supra, at 746. The legislative scheme the Court invalidates
today is, at the very least, substantively reasonable. With
all due respect, I do not remotely think it can be said that
the laws in question “offen[d] some principle of justice so
rooted in the traditions and conscience of our people as to
be ranked as fundamental.” Snyder v. Massachusetts, 291
U.S. 97,105 (1934). Therefore, in my view, this Court is not
entitled, as a matter of substantive due process, to strike
them down.
I respectfully dissent.
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When petitioner Riggins, while awaiting a Nevada trial on murder and
robbery charges, complained of hearing voices and having sleep prob-
lems, a psychiatrist prescribed the antipsychotic drug Mellaril. After
he was found competent to stand trial, Riggins made a motion to sus-
pend the Mellaril’s administration until after his trial, arguing that its
use infringed upon his freedom, that its effect on his demeanor and
mental state during trial would deny him due process, and that he had
the right to show jurors his true mental state when he offered an insan-
ity defense. After hearing the testimony of doctors who had examined
Riggins, the trial court denied the motion with a one-page order giving
no indication of its rationale. At Riggins’ trial, he presented his insan-
ity defense and testified, was convicted, and was sentenced to death.
In affirming, the State Supreme Court held, inter alia, that expert testi-
mony presented at trial was sufficient to inform the jury of the Mellaril’s
effect on Riggins’ demeanor and testimony.

Held: The forced administration of antipsychotic medication during Rig-
ging’ trial violated rights guaranteed by the Sixth and Fourteenth
Amendments. Pp. 133-138.

(@) The record narrowly defines the issues in this case. Administra-
tion of Mellaril was involuntary once Riggins’ motion to terminate its
use was denied, but its administration was medically appropriate. In
addition, Riggins’ Eighth Amendment argument that the drug’s ad-
ministration denied him the opportunity to show jurors his true men-
tal condition at the sentencing hearing was not raised below or in the
petition for certiorari and, thus, will not be considered by this Court.
P. 133.

(b) A pretrial detainee has an interest in avoiding involuntary admin-
istration of antipsychotic drugs that is protected under the Due Process
Clause. Cf. Washington v. Harper, 494 U. S. 210; Bell v. Wolfish, 441
U.S. 520, 545. Once Riggins moved to terminate his treatment, the
State became obligated to establish both the need for Mellaril and its
medical appropriateness. Cf. Harper, supra, at 227. Due process cer-
tainly would have been satisfied had the State shown that the treatment
was medically appropriate and, considering less intrusive alternatives,
essential for Riggins’ own safety or the safety of others. The State
also might have been able to justify the treatment, if medically appro-
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priate, by showing that an adjudication of guilt or innocence could not
be obtained by using less intrusive means. However, the trial court
allowed the drug’s administration to continue without making any de-
termination of the need for this course or any findings about reasonable
alternatives, and it failed to acknowledge Riggins’ liberty interest in
freedom from antipsychotic drugs. Pp. 133-137.

(c) There is a strong possibility that the trial court’s error impaired
Riggins’ constitutionally protected trial rights. Efforts to prove or
disprove actual prejudice from the record before this Court would be
futile, and guesses as to the trial’s outcome had Riggins’ motion been
granted would be speculative. While the precise consequences of fore-
ing Mellaril upon him cannot be shown from a trial transcript, the tes-
timony of doctors who examined Riggins establishes the strong possi-
bility that his defense was impaired. Mellaril’s side effects may have
impacted not only his outward appearance, but also his testimony’s con-
tent, his ability to follow the proceedings, or the substance of his com-
munication with counsel. Thus, even if the expert testimony presented
at trial allowed jurors to assess Riggins’ demeanor fairly, an unaccept-
able risk remained that forced medication compromised his trial rights.
Pp. 137-138.

(d) While trial prejudice can sometimes be justified by an essential
state interest, the record here contains no finding to support a conclu-
sion that administration of antipsychotic medication was necessary to
accomplish an essential state policy. P. 138.

107 Nev. 178, 808 P. 2d 535, reversed and remanded.

O’CONNOR, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and WHITE, BLACKMUN, STEVENS, and SOUTER, JJ., joined. KEN-
NEDY, J., filed an opinion concurring in the judgment, post, p. 138.
THOMAS, J., filed a dissenting opinion, in which SCALIA, J., joined except
as to Part II-A, post, p. 146.

Mace J. Yampolsky argued the cause for petitioner. With
him on the briefs were Jay Topkis, Neal H. Klausner, and
Steven C. Herzog.

James Tufteland argued the cause for respondent. With
him on the brief was Rex Bell.*

*Briefs of amici curiae urging reversal were filed for the Coalition for
Fundamental Rights of Equality of Ex-patients by Peter Margulies, Her-
bert Semmel, and Patrick Reilly; for the National Association of Criminal
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JUSTICE O’CONNOR delivered the opinion of the Court.

Petitioner David Riggins challenges his murder and rob-
bery convictions on the ground that the State of Nevada un-
constitutionally forced an antipsychotic drug upon him dur-
ing trial. Because the Nevada courts failed to make findings
sufficient to support forced administration of the drug, we

reverse.
I

During the early hours of November 20, 1987, Paul Wade
was found dead in his Las Vegas apartment. An autopsy
revealed that Wade died from multiple stab wounds, includ-
ing wounds to the head, chest, and back. David Riggins was
arrested for the killing 45 hours later.

A few days after being taken into custody, Riggins told
Dr. R. Edward Quass, a private psychiatrist who treated pa-
tients at the Clark County Jail, about hearing voices in his
head and having trouble sleeping. Riggins informed Dr.
Quass that he had been successfully treated with Mellaril
in the past. Mellaril is the trade name for thioridazine, an
antipsychotic drug. After this consultation, Dr. Quass pre-
scribed Mellaril at a level of 100 milligrams per day. Be-
cause Riggins continued to complain of voices and sleep prob-
lems in the following months, Dr. Quass gradually increased
the Mellaril prescription to 800 milligrams per day. Riggins
also received a prescription for Dilantin, an antiepileptic
drug.

In January 1988, Riggins successfully moved for a deter-
mination of his competence to stand trial. App. 6. Three

Defense Lawyers by David M. Eldridge; and for Nevada Attorneys for
Criminal Justice by Kevin M. Kelly.

Briefs of amici curiae were filed for the State of Louisiana et al. by
William J. Guste, Jr., Attorney General of Louisiana, and M. Patricia
Jones and Kathleen E. Petersen, Assistant Attorneys General, and by the
Attorneys General for their respective States as follows: Charles M. Ob-
erly III of Delaware and Michael E. Carpenter of Maine; and for the
American Psychiatric Association by Richard G. Taranto and Joel I. Klein.
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court-appointed psychiatrists performed examinations dur-
ing February and March, while Riggins was taking 450 milli-
grams of Mellaril daily. Dr. William O’Gorman, a psychia-
trist who had treated Riggins for anxiety in 1982, and Dr.
Franklin Master concluded that Riggins was competent to
stand trial. The third psychiatrist, Dr. Jack Jurasky, found
that Riggins was incompetent. The Clark County District
Court determined that Riggins was legally sane and compe-
tent to stand trial, id., at 13, so preparations for trial went
forward.

In early June, the defense moved the District Court for an
order suspending administration of Mellaril and Dilantin
until the end of Riggins’ trial. Id., at 20. Relying on both
the Fourteenth Amendment and the Nevada Constitution,
Riggins argued that continued administration of these drugs
infringed upon his freedom and that the drugs’ effect on his
demeanor and mental state during trial would deny him due
process. Riggins also asserted that, because he would offer
an insanity defense at trial, he had a right to show jurors his
“true mental state.” Id., at 22. In response, the State
noted that Nevada law prohibits the trial of incompetent
persons, see Nev. Rev. Stat. §178.400 (1989), and argued
that the court therefore had authority to compel Riggins to
take medication necessary to ensure his competence. App.
31-32.

On July 14, 1988, the District Court held an evidentiary
hearing on Riggins’ motion. At the hearing, Dr. Master
“guess[ed]” that taking Riggins off medication would not no-
ticeably alter his behavior or render him incompetent to
stand trial. Record 412. Dr. Quass testified that, in his
opinion, Riggins would be competent to stand trial even
without the administration of Mellaril, but that the effects
of Mellaril would not be noticeable to jurors if medication
continued. Id., at 443-445. Finally, Dr. O’Gorman told the
court that Mellaril made the defendant calmer and more re-
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laxed but that an excessive dose would cause drowsiness.
Id., at 464-466. Dr. O’Gorman was unable to predict how
Riggins might behave if taken off antipsychotic medication,
yet he questioned the need to give Riggins the high dose he
was receiving. Id., at 474-476. The court also had before
it a written report in which Dr. Jurasky held to his earlier
view that Riggins was incompetent to stand trial and pre-
dicted that if taken off Mellaril the defendant “would most
likely regress to a manifest psychosis and become extremely
difficult to manage.” App. 19.

The District Court denied Riggins’ motion to terminate
medication with a one-page order that gave no indication of
the court’s rationale. Id., at 49. Riggins continued to re-
ceive 800 milligrams of Mellaril each day through the comple-
tion of his trial the following November.

At trial, Riggins presented an insanity defense and testi-
fied on his own behalf. He indicated that on the night of
Wade’s death he used cocaine before going to Wade’s apart-
ment. Riggins admitted fighting with Wade, but claimed
that Wade was trying to kill him and that voices in his head
said that killing Wade would be justifiable homicide. A jury
found Riggins guilty of murder with use of a deadly weapon
and robbery with use of a deadly weapon. After a penalty
hearing, the same jury set the murder sentence at death.

Riggins presented several claims to the Nevada Supreme
Court, among them that forced administration of Mellaril de-
nied him the ability to assist in his own defense and prejudi-
cially affected his attitude, appearance, and demeanor at
trial. This prejudice was not justified, Riggins said in his
opening brief, because the State neither demonstrated a
need to administer Mellaril nor explored alternatives to giv-
ing him 800 milligrams of the drug each day. Record 1020.
Riggins amplified this claim in his reply brief, objecting that
the State intruded upon his constitutionally protected lib-
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erty interest in freedom from antipsychotic drugs without
considering less intrusive options. Riggins argued:

“In United States v. Bryant, 670 F. Supp. 840, 843
(Minn. 1987)[,] the court, in reference to medicating pris-
oners against their will, stated that ‘courts have recog-
nized a protectable liberty interest . . . in the freedom
to avoid unwanted medication with such drugs.” The
court in so stating cited Bee v. Greaves, 744 F. 2d 1387
(10th Cir. 1984)[,] which addressed the issue of medicat-
ing pre-trial detainees and stated that ‘less restrictive
alternatives, such as segregation or the use of less con-
troversial drugs like tranquilizers or sedatives, should
be ruled out before resorting to antipsychotic drugs.’
In the case at bar, no less restrictive alternatives were
utilized, considered or even proposed.” Record 1070-
1071 (emphasis in original).

The Nevada Supreme Court affirmed Riggins’ convictions
and death sentence. 107 Nev. 178, 808 P. 2d 535 (1991).
With respect to administration of Mellaril, the court held
that expert testimony presented at trial “was sufficient to
inform the jury of the effect of the Mellaril on Riggins’ de-
meanor and testimony.” Id., at 181, 808 P. 2d, at 538. Thus,
although Riggins’ demeanor was relevant to his insanity de-
fense, the court held that denial of the defense’s motion to
terminate medication was neither an abuse of discretion nor
a violation of Riggins’ trial rights. In a concurring opinion,
Justice Rose suggested that the District Court should have
determined whether administration of Mellaril during trial
was “absolutely necessary” by ordering a pretrial suspension
of medication. Id., at 185, 808 P. 2d, at 540 (concurring opin-
ion). Justice Springer dissented, arguing that antipsychotic
drugs may never be forced on a criminal defendant solely to
allow prosecution. Id., at 186, 808 P. 2d, at 541.

We granted certiorari, 502 U.S. 807 (1991), to decide
whether forced administration of antipsychotic medication
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during trial violated rights guaranteed by the Sixth and
Fourteenth Amendments.
II

The record in this case narrowly defines the issues before
us. The parties have indicated that once the District Court
denied Riggins’ motion to terminate use of Mellaril, subse-
quent administration of the drug was involuntary. See, e. g.,
Brief for Petitioner 6 (medication was “forced”); Brief for
Respondent 14, 22, 28 (describing medication as “unwanted,”
“over objection,” and “compelled”). This understanding ac-
cords with the determination of the Nevada Supreme Court.
See 107 Nev., at 181; 808 P. 2d, at 537 (describing medication
as “involuntary” and “forced”). Given the parties’ positions
on this point and the absence of any record evidence to the
contrary, we adhere to the understanding of the State Su-
preme Court.

We also presume that administration of Mellaril was medi-
cally appropriate. Although defense counsel stressed that
Riggins received a very high dose of the drug, at no point
did he suggest to the Nevada courts that administration of
Mellaril was medically improper treatment for his client.

Finally, the record is dispositive with respect to Rigging’
Eighth Amendment claim that administration of Mellaril de-
nied him an opportunity to show jurors his true mental con-
dition at the sentencing hearing. Because this argument
was presented neither to the Nevada Supreme Court nor
in Riggins’ petition for certiorari, we do not address it here.

With these considerations in mind, we turn to Riggins’
core contention that involuntary administration of Mellaril
denied him “a full and fair trial.” Pet. for Cert. i. Our
discussion in Washington v. Harper, 494 U.S. 210 (1990),
provides useful background for evaluating this claim. In
Harper, a prison inmate alleged that the State of Washington
and various individuals violated his right to due process by
giving him Mellaril and other antipsychotic drugs against his
will. Although the inmate did not prevail, we agreed that
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his interest in avoiding involuntary administration of anti-
psychotic drugs was protected under the Fourteenth Amend-
ment’s Due Process Clause. “The forcible injection of
medication into a nonconsenting person’s body,” we said,
“represents a substantial interference with that person’s lib-
erty.” Id., at 229. In the case of antipsychotic drugs like
Mellaril, that interference is particularly severe:

“The purpose of the drugs is to alter the chemical bal-
ance in a patient’s brain, leading to changes, intended to
be beneficial, in his or her cognitive processes. While
the therapeutic benefits of antipsychotic drugs are well
documented, it is also true that the drugs can have seri-
ous, even fatal, side effects. One such side effect identi-
fied by the trial court is acute dystonia, a severe involun-
tary spasm of the upper body, tongue, throat, or eyes.
The trial court found that it may be treated and re-
versed within a few minutes through use of the medi-
cation Cogentin. Other side effects include akathesia
(motor restlessness, often characterized by an inability
to sit still); neuroleptic malignant syndrome (a relatively
rare condition which can lead to death from cardiac dys-
function); and tardive dyskinesia, perhaps the most dis-
cussed side effect of antipsychotic drugs. Tardive dys-
kinesia is a neurological disorder, irreversible in some
cases, that is characterized by involuntary, uncontrolla-
ble movements of various muscles, especially around the
face. . . . [T]he proportion of patients treated with anti-
psychotic drugs who exhibit the symptoms of tardive
dyskinesia ranges from 10% to 256%. According to the
American Psychiatric Association, studies of the condi-
tion indicate that 60% of tardive dyskinesia is mild or
minimal in effect, and about 10% may be characterized
as severe.” Id., at 229-230 (citations omitted).

Taking account of the unique circumstances of penal con-
finement, however, we determined that due process allows a
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mentally ill inmate to be treated involuntarily with antipsy-
chotic drugs where there is a determination that “the inmate
is dangerous to himself or others and the treatment is in the
inmate’s medical interest.” Id., at 227.

Under Harper, forcing antipsychotic drugs on a convicted
prisoner is impermissible absent a finding of overriding
justification and a determination of medical appropriateness.
The Fourteenth Amendment affords at least as much pro-
tection to persons the State detains for trial. See Bell v.
Wolfish, 441 U. S. 520, 545 (1979) (“[Plretrial detainees, who
have not been convicted of any crimes, retain at least those
constitutional rights that we have held are enjoyed by con-
victed prisoners”); O’Lone v. Estate of Shabazz, 482 U. S. 342,
349 (1987) (“[Plrison regulations . . . are judged under a
‘reasonableness’ test less restrictive than that ordinarily ap-
plied to alleged infringements of fundamental constitutional
rights”). Thus, once Riggins moved to terminate adminis-
tration of antipsychotic medication, the State became obli-
gated to establish the need for Mellaril and the medical
appropriateness of the drug.

Although we have not had occasion to develop substantive
standards for judging forced administration of such drugs in
the trial or pretrial settings, Nevada certainly would have
satisfied due process if the prosecution had demonstrated,
and the District Court had found, that treatment with anti-
psychotic medication was medically appropriate and, consid-
ering less intrusive alternatives, essential for the sake of
Riggins’ own safety or the safety of others. See Harper,
supra, at 225-226; cf. Addington v. Texas, 441 U.S. 418
(1979) (Due Process Clause allows civil commitment of indi-
viduals shown by clear and convincing evidence to be men-
tally ill and dangerous). Similarly, the State might have
been able to justify medically appropriate, involuntary treat-
ment with the drug by establishing that it could not obtain
an adjudication of Riggins’ guilt or innocence by using less
intrusive means. See [llinois v. Allen, 397 U.S. 337, 347
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(1970) (Brennan, J., concurring) (“Constitutional power to
bring an accused to trial is fundamental to a scheme of ‘or-
dered liberty’ and prerequisite to social justice and peace”).
We note that during the July 14 hearing Riggins did not
contend that he had the right to be tried without Mellaril if
its discontinuation rendered him incompetent. See Record
424-425, 496, 500. The question whether a competent crimi-
nal defendant may refuse antipsychotic medication if cessa-
tion of medication would render him incompetent at trial is
not before us.

Contrary to the dissent’s understanding, we do not “adopt
a standard of strict scrutiny.” Post, at 156. We have no
occasion to finally prescribe such substantive standards as
mentioned above, since the District Court allowed admin-
istration of Mellaril to continue without making any deter-
mination of the need for this course or any findings about
reasonable alternatives. The court’s laconic order denying
Riggins’ motion did not adopt the State’s view, which was
that continued administration of Mellaril was required to en-
sure that the defendant could be tried; in fact, the hearing
testimony casts considerable doubt on that argument. See
supra, at 130-131. Nor did the order indicate a finding that
safety considerations or other compelling concerns out-
weighed Riggins’ interest in freedom from unwanted anti-
psychotic drugs.

Were we to divine the District Court’s logic from the hear-
ing transcript, we would have to conclude that the court sim-
ply weighed the risk that the defense would be prejudiced
by changes in Riggins’ outward appearance against the
chance that Riggins would become incompetent if taken off
Mellaril, and struck the balance in favor of involuntary medi-
cation. See Record 502 (“[T]hat he was nervous and so
forth . . . can all be brought out [through expert testimony].
And when you start weighing the consequences of taking
him off his medication and possibly have him revert into an
incompetent situation, I don’t think that that is a good exper-
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iment”). The court did not acknowledge the defendant’s lib-
erty interest in freedom from unwanted antipsychotic drugs.

This error may well have impaired the constitutionally
protected trial rights Riggins invokes. At the hearing to
consider terminating medication, Dr. O’Gorman suggested
that the dosage administered to Riggins was within the toxic
range, id., at 483, and could make him “uptight,” id., at 484.
Dr. Master testified that a patient taking 800 milligrams of
Mellaril each day might suffer from drowsiness or confusion.
Id., at 416. Cf. Brief for American Psychiatric Association
as Amicus Curiae 10-11 (“[I]n extreme cases, the sedation-
like effect [of antipsychotic medication] may be severe
enough (akinesia) to affect thought processes”). It is clearly
possible that such side effects had an impact upon not just
Riggins’ outward appearance, but also the content of his
testimony on direct or cross examination, his ability to fol-
low the proceedings, or the substance of his communication
with counsel.

Efforts to prove or disprove actual prejudice from the rec-
ord before us would be futile, and guesses whether the out-
come of the trial might have been different if Riggins’ motion
had been granted would be purely speculative. We accord-
ingly reject the dissent’s suggestion that Riggins should be
required to demonstrate how the trial would have proceeded
differently if he had not been given Mellaril. See post, at
149-150. Like the consequences of compelling a defendant
to wear prison clothing, see Estelle v. Williams, 425 U. S.
501, 504-505 (1976), or of binding and gagging an accused
during trial, see Allen, supra, at 344, the precise conse-
quences of forcing antipsychotic medication upon Riggins
cannot be shown from a trial transcript. What the testi-
mony of doctors who examined Riggins establishes, and what
we will not ignore, is a strong possibility that Riggins’ de-
fense was impaired due to the administration of Mellaril.

We also are persuaded that allowing Riggins to present
expert testimony about the effect of Mellaril on his de-
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meanor did nothing to cure the possibility that the substance
of his own testimony, his interaction with counsel, or his com-
prehension at trial were compromised by forced administra-
tion of Mellaril. Even if (as the dissent argues, post, at
147-149) the Nevada Supreme Court was right that expert
testimony allowed jurors to assess Riggins’ demeanor fairly,
an unacceptable risk of prejudice remained. See 107 Nev.,
at 181, 808 P. 2d, at 537-538.

To be sure, trial prejudice can sometimes be justified by
an essential state interest. See Holbrook v. Flynn, 475 U. S.
560, 568-569 (1986); Allen, supra, at 344 (binding and gag-
ging the accused permissible only in extreme situations
where it is the “fairest and most reasonable way” to control
a disruptive defendant); see also Williams, supra, at 505
(compelling defendants to wear prison clothing at trial fur-
thers no essential state policy). Because the record contains
no finding that might support a conclusion that administra-
tion of antipsychotic medication was necessary to accomplish
an essential state policy, however, we have no basis for say-
ing that the substantial probability of trial prejudice in this
case was justified.

The judgment of the Nevada Supreme Court is reversed,
and the case is remanded for further proceedings not incon-
sistent with this opinion.

It is so ordered.

JUSTICE KENNEDY, concurring in the judgment.

The medical and pharmacological data in the amicus briefs
and other sources indicate that involuntary medication with
antipsychotic drugs poses a serious threat to a defendant’s
right to a fair trial. In the case before us, there was no
hearing or well-developed record on the point, and the whole
subject of treating incompetence to stand trial by drug medi-
cation is somewhat new to the law, if not to medicine. On
the sparse record before us, we cannot give full consideration
to the issue. I file this separate opinion, however, to express
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my view that absent an extraordinary showing by the State,
the Due Process Clause prohibits prosecuting officials from
administering involuntary doses of antipsychotic medicines
for purposes of rendering the accused competent for trial,
and to express doubt that the showing can be made in most
cases, given our present understanding of the properties of
these drugs.

At the outset, I express full agreement with the Court’s
conclusion that one who was medicated against his will in
order to stand trial may challenge his conviction. When the
State commands medication during the pretrial and trial
phases of the case for the avowed purpose of changing the
defendant’s behavior, the concerns are much the same as if it
were alleged that the prosecution had manipulated material
evidence. See Brady v. Maryland, 373 U.S. 83, 87 (1963)
(suppression by the prosecution of material evidence favor-
able to the accused violates due process); Arizona v. Young-
blood, 488 U. S. 51, 58 (1988) (bad-faith failure to preserve
potentially useful evidence constitutes a due process viola-
tion). I cannot accept the premise of JUSTICE THOMAS’ dis-
sent that the involuntary medication order comprises some
separate procedure, unrelated to the trial and foreclosed
from inquiry or review in the criminal proceeding itself. To
the contrary, the allegations pertain to the State’s interfer-
ence with the trial. Thus, review in the criminal proceeding
is appropriate.

I also agree with the majority that the State has a legiti-
mate interest in attempting to restore the competence of oth-
erwise incompetent defendants. Its interest derives from
the State’s right to bring an accused to trial and from our
holding in Pate v. Robinson, 383 U. S. 375, 378 (1966), that
conviction of an incompetent defendant violates due process.
Unless a defendant is competent, the State cannot put him
on trial. Competence to stand trial is rudimentary, for upon
it depends the main part of those rights deemed essential to
a fair trial, including the right to effective assistance of coun-
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sel, the rights to summon, to confront, and to cross-examine
witnesses, and the right to testify on one’s own behalf or to
remain silent without penalty for doing so. Drope v. Mis-
souri, 420 U. S. 162, 171-172 (1975). Although the majority
is correct that this case does not require us to address the
question whether a defendant may waive his right to be tried
while competent, in my view a general rule permitting
waiver would not withstand scrutiny under the Due Process
Clause, given our holdings in Pate and Drope. A defend-
ant’s waiver of the right to be tried while competent would
cast doubt on his exercise or waiver of all subsequent rights
and privileges through the whole course of the trial.

The question is whether the State’s interest in conducting
the trial allows it to ensure the defendant’s competence by
involuntary medication, assuming of course there is a sound
medical basis for the treatment. The Court’s opinion will
require further proceedings on remand, but there seems to
be little discussion about what is to be considered. The
Court’s failure to address these issues is understandable in
some respects, for it was not the subject of briefing or argu-
ment; but to underscore my reservations about the propriety
of involuntary medication for the purpose of rendering the
defendant competent, and to explain what I think ought to
be express qualifications of the Court’s opinion, some discus-
sion of the point is required.

This is not a case like Washington v. Harper, 494 U. S. 210
(1990), in which the purpose of the involuntary medication
was to ensure that the incarcerated person ceased to be a
physical danger to himself or others. The inquiry in that
context is both objective and manageable. Here the purpose
of the medication is not merely to treat a person with grave
psychiatric disorders and enable that person to function and
behave in a way not dangerous to himself or others, but
rather to render the person competent to stand trial. It is
the last part of the State’s objective, medicating the person
for the purpose of bringing him to trial, that causes most
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serious concern. If the only question were whether some
bare level of functional competence can be induced, that
would be a grave matter in itself, but here there are even
more far reaching concerns. The avowed purpose of the
medication is not functional competence, but competence to
stand trial. In my view elementary protections against
state intrusion require the State in every case to make a
showing that there is no significant risk that the medication
will impair or alter in any material way the defendant’s ca-
pacity or willingness to react to the testimony at trial or to
assist his counsel. Based on my understanding of the medi-
cal literature, I have substantial reservations that the State
can make that showing. Indeed, the inquiry itself is elusive,
for it assumes some baseline of normality that experts may
have some difficulty in establishing for a particular defend-
ant, if they can establish it at all. These uncertainties serve
to underscore the difficult terrain the State must traverse
when it enters this domain.

To make these concerns concrete, the effects of antipsy-
chotic drugs must be addressed. First introduced in the
1950’s, antipsychotic drugs such as Mellaril have wide accept-
ance in the psychiatric community as an effective treatment
for psychotic thought disorders. See American Psychiatric
Press Textbook of Psychiatry 770-774 (J. Talbott, R. Hales, &
S. Yodofsky eds. 1988) (Textbook of Psychiatry); Brief for
American Psychiatric Association as Amicus Curiae 6-7.
The medications restore normal thought processes by clear-
ing hallucinations and delusions. Textbook of Psychiatry
774. See also Brief for American Psychiatric Association as
Amicus Curiae 9 (“The mental health produced by antipsy-
chotic medication is no different from, no more inauthentic
or alien to the patient than, the physical health produced by
other medications, such as penicillin for pneumonia”). For
many patients, no effective alternative exists for treatment
of their illnesses. Id., at 7, and n. 3.
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Although these drugs have changed the lives of psychiatric
patients, they can have unwanted side effects. We docu-
mented some of the more serious side effects in Washington
v. Harper, supra, at 229-230, and they are mentioned again
in the majority opinion. More relevant to this case are side
effects that, it appears, can compromise the right of a medi-
cated criminal defendant to receive a fair trial. The drugs
can prejudice the accused in two principal ways: (1) by alter-
ing his demeanor in a manner that will prejudice his reac-
tions and presentation in the courtroom, and (2) by rendering
him unable or unwilling to assist counsel.

It is a fundamental assumption of the adversary system
that the trier of fact observes the accused throughout the
trial, while the accused is either on the stand or sitting at
the defense table. This assumption derives from the right
to be present at trial, which in turn derives from the right
to testify and rights under the Confrontation Clause. Tay-
lor v. United States, 414 U.S. 17, 19 (1973) (per curiam,).
At all stages of the proceedings, the defendant’s behavior,
manner, facial expressions, and emotional responses, or their
absence, combine to make an overall impression on the trier
of fact, an impression that can have a powerful influence on
the outcome of the trial. If the defendant takes the stand,
as Riggins did, his demeanor can have a great bearing on his
credibility and persuasiveness, and on the degree to which
he evokes sympathy. The defendant’s demeanor may also
be relevant to his confrontation rights. See Coy v. lowa,
487 U. S. 1012, 1016-1020 (1988) (emphasizing the importance
of the face-to-face encounter between the accused and the
accuser).

The side effects of antipsychotic drugs may alter demeanor
in a way that will prejudice all facets of the defense. Seri-
ous due process concerns are implicated when the State ma-
nipulates the evidence in this way. The defendant may be
restless and unable to sit still. Brief for American Psychiat-
ric Association as Amicus Curiae 10. The drugs can induce
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a condition called parkinsonism, which, like Parkinson’s dis-
ease, is characterized by tremor of the limbs, diminished
range of facial expression, or slowed functions, such as
speech. Ibid. Some of the side effects are more subtle.
Antipsychotic drugs such as Mellaril can have a “sedation-
like effect” that in severe cases may affect thought processes.
Ibid. At trial, Dr. Jurasky testified that Mellaril has “a
tranquilizer effect.” Record 752. See also ibid. (“If you
are dealing with someone very sick then you may prescribe
up to 800 milligrams which is the dose he had been taking
which is very, very high. I mean you can tranquilize an
elephant with 800 milligrams”). Dr. Jurasky listed the
following side effects of large doses of Mellaril: “Drowsi-
ness, constipation, perhaps lack of alertness, changes in blood
pressure. . . . Depression of the psychomotor functions. If
you take a lot of it you become stoned for all practical
purposes and can barely function.” Id., at 753.

These potential side effects would be disturbing for any
patient; but when the patient is a criminal defendant who is
going to stand trial, the documented probability of side ef-
fects seems to me to render involuntary administration of
the drugs by prosecuting officials unacceptable absent a
showing by the State that the side effects will not alter the
defendant’s reactions or diminish his capacity to assist coun-
sel. As the American Psychiatric Association points out:

“By administering medication, the State may be creat-
ing a prejudicial negative demeanor in the defendant—
making him look nervous and restless, for example, or
so calm or sedated as to appear bored, cold, unfeeling,
and unresponsive. . . . That such effects may be subtle
does not make them any less real or potentially influen-
tial.” Brief for American Psychiatric Association as
Amicus Curiae 13.

As any trial attorney will attest, serious prejudice could
result if medication inhibits the defendant’s capacity to react
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and respond to the proceedings and to demonstrate remorse
or compassion. The prejudice can be acute during the sen-
tencing phase of the proceedings, when the sentencer must
attempt to know the heart and mind of the offender and
judge his character, his contrition or its absence, and his fu-
ture dangerousness. In a capital sentencing proceeding, as-
sessments of character and remorse may carry great weight
and, perhaps, be determinative of whether the offender lives
or dies. See Geimer & Amsterdam, Why Jurors Vote Life
or Death: Operative Factors in Ten Florida Death Penalty
Cases, 15 Am. J. Crim. L. 1, 51-53 (1987-1988).

Concerns about medication extend also to the issue of
cooperation with counsel. We have held that a defendant’s
right to the effective assistance of counsel is impaired when
he cannot cooperate in an active manner with his lawyer.
Massiah v. United States, 377 U.S. 201 (1964); Geders v.
United States, 425 U. S. 80 (1976) (trial court order directing
defendant not to consult with his lawyer during an overnight
recess held to deprive him of the effective assistance of coun-
sel). The defendant must be able to provide needed infor-
mation to his lawyer and to participate in the making of deci-
sions on his own behalf. The side effects of antipsychotic
drugs can hamper the attorney-client relation, preventing ef-
fective communication and rendering the defendant less able
or willing to take part in his defense. The State interferes
with this relation when it administers a drug to dull cog-
nition. See Brief for National Association of Criminal
Defense Lawyers as Amicus Curiae 42 (“[TThe chemical
flattening of a person’s will can also lead to the defendant’s
loss of self-determination undermining the desire for self-
preservation which is necessary to engage the defendant in
his own defense in preparation for his trial”).

It is well established that the defendant has the right to
testify on his own behalf, a right we have found essential to
our adversary system. In re Oliver, 333 U.S. 257, 273
(1948). We have found the right implicit as well in the Com-
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pulsory Process Clause of the Sixth Amendment. Rock v.
Arkansas, 483 U. S. 44 (1987). In Rock, we held that a state
rule excluding all testimony aided or refreshed by hypnosis
violated the defendant’s constitutional right to take the stand
in her own defense. We observed that barring the testi-
mony would contradict not only the right of the accused to
conduct her own defense, but also her right to make this
defense in person: “ ‘It is the accused, not counsel, who must
be “informed of the nature and cause of the accusation,” who
must be “confronted with the witnesses against him,” and
who must be accorded “compulsory process for obtaining
witnesses in his favor.”’” Id., at 52, quoting Faretta v. Cal-
ifornia, 422 U. S. 806, 819 (1975). We gave further recogni-
tion to the right of the accused to testify in his or her own
words, and noted that this in turn was related to the Fifth
Amendment choice to speak “in the unfettered exercise of
his own will.” Rock, supra, at 53. In my view medication
of the type here prescribed may be for the very purpose of
imposing constraints on the defendant’s own will, and for
that reason its legitimacy is put in grave doubt.

If the State cannot render the defendant competent with-
out involuntary medication, then it must resort to civil com-
mitment, if appropriate, unless the defendant becomes com-
petent through other means. If the defendant cannot be
tried without his behavior and demeanor being affected in
this substantial way by involuntary treatment, in my view
the Constitution requires that society bear this cost in order
to preserve the integrity of the trial process. The state of
our knowledge of antipsychotic drugs and their side effects
is evolving and may one day produce effective drugs that
have only minimal side effects. Until that day comes, we
can permit their use only when the State can show that invol-
untary treatment does not cause alterations raising the con-
cerns enumerated in this separate opinion.

With these observations, I concur in the judgment revers-
ing the conviction.
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JUSTICE THOMAS, with whom JUSTICE SCALIA joins ex-
cept as to Part I1-A, dissenting.

Petitioner David Edward Riggins killed Paul William
Wade by stabbing him 32 times with a knife. He then took
cash, drugs, and other items from Wade’s home. A Nevada
jury convicted Riggins of first-degree murder and robbery
with a deadly weapon and sentenced him to death. The Ne-
vada Supreme Court affirmed. 107 Nev. 178, 808 P. 2d 535
(1991). This Court reverses the conviction, holding that Ne-
vada unconstitutionally deprived Riggins of his liberty inter-
est in avoiding unwanted medication by compelling him to
take an antipsychotic drug. I respectfully dissent.

The Court’s opinion, in my view, conflates two distinct
questions: whether Riggins had a full and fair criminal trial
and whether Nevada improperly forced Riggins to take med-
ication. In this criminal case, Riggins is asking, and may
ask, only for the reversal of his conviction and sentence. He
is not seeking, and may not seek, an injunction to terminate
his medical treatment or damages for an infringement of his
personal rights. I agree with the positions of the majority
and concurring opinions in the Nevada Supreme Court: Even
if the State truly forced Riggins to take medication, and even
if this medication deprived Riggins of a protected liberty
interest in a manner actionable in a different legal proceed-
ing, Riggins nonetheless had the fundamentally fair criminal
trial required by the Constitution. I therefore would affirm
his conviction.

I

Riggins contended in the Nevada Supreme Court that he
did not have a “‘“full and fair’ trial” for two reasons, the first
relating to exclusion of evidence of his mental condition and
the second concerning his ability to assist in his defense.
Record 1018. To the extent that Riggins’ arguments below
involved federal constitutional issues, I believe that the
Nevada Supreme Court correctly rejected them.
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A

Riggins first argued that the trial court improperly pre-
vented him from presenting relevant evidence of his de-
meanor. As the Court notes, Riggins suffers from a mental
illness and raised insanity as a defense at trial. When Rig-
gins killed Wade, he was not using any antipsychotic medica-
tion. During his trial, however, Riggins was taking large
doses of the antipsychotic drug Mellaril. Riggins believed
that this drug would make his appearance at trial different
from his appearance when he attacked Wade and that this
difference might cause the jury to misjudge his sanity. To
show his mental condition as it existed at the time of the
crime, Riggins requested permission to appear before the
jury in an unmedicated state. App. 20-24, 42-47. The trial
court denied the request, and the Nevada Supreme Court
affirmed.

This Court has no power to decide questions concerning
the admissibility of evidence under Nevada law. FEstelle v.
McGuare, 502 U. S. 62, 67-68 (1991). We therefore may con-
duct only a limited review of a Nevada court’s decision to
exclude a particular form of demeanor evidence. Except in
cases involving a violation of a specific constitutional provi-
sion such as the Confrontation Clause, see, e. g., Ohio v. Rob-
erts, 448 U. S. 56 (1980), this Court may not reverse a state
“trial judge’s action in the admission of evidence” unless the
evidentiary ruling “so infuse[s] the trial with unfairness as
to deny due process of law.” Lisenba v. California, 314
U. S. 219, 228 (1941). See also Marshall v. Lonberger, 459
U.S. 422, 438, n. 6 (1983); Burgett v. Texas, 389 U.S. 109,
113-114 (1967). In this case, I see no basis for concluding
that Riggins had less than a full and fair trial.

The Court declines to decide whether Mellaril actually af-
fected Riggins’ appearance. On the basis of some pretrial
psychiatric testimony it speculates only that Riggins might
have looked less uptight, drowsy, or confused if he had not
taken the drug. Amnte, at 137. Other evidence casts doubt
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on this possibility. At least one psychiatrist believed that a
jury would not “be able to notice whether or not [Riggins]
was on Mellaril as compared to the period of the time when
he was not medicated by that drug.” Record 445. Yet,
even if Mellaril noticeably affected Riggins’ demeanor, the
Court fails to explain why the medication’s effects rendered
Riggins’ trial fundamentally unfair.

The trial court offered Riggins the opportunity to prove
his mental condition as it existed at the time of the crime
through testimony instead of his appearance in court in an
unmedicated condition. Riggins took advantage of this offer
by explaining to the jury the history of his mental health,
his usage of Mellaril, and the possible effects of Mellaril on
his demeanor. Id., at 739-740. Riggins also called Dr. Jack
A. Jurasky, a psychiatrist, who testified about Riggins’ condi-
tion after his arrest and his likely mental state at the time
of the crime. Id., at 747-748. Dr. Jurasky also explained
Riggins’ use of Mellaril and how it might be affecting him.
Id., at 752-753, 760-761.

The Nevada Supreme Court concluded that this “testi-
mony was sufficient to inform the jury of the effect of the
Mellaril on Riggins’ demeanor and testimony.” 107 Nev., at
181, 808 P. 2d, at 538. Its analysis comports with that of
other state courts that also have held that expert testimony
may suffice to clarify the effects of an antipsychotic drug on
a defendant’s apparent demeanor. See State v. Law, 270
S. C. 664, 673, 244 S. E. 2d 302, 306 (1978); State v. Jojola, 89
N. M. 489, 493, 553 P. 2d 1296, 1300 (1976). Cf. In re Pray,
133 Vt. 253, 257-258, 336 A. 2d 174, 177 (1975) (reversing a
conviction because no expert testimony explained how anti-
psychotic medicine affected the defendant’s appearance).
Having reviewed the record as a whole, I see no reason
to disturb the conclusion of the Nevada Supreme Court.
On the facts of this case, Riggins’ inability to introduce evi-
dence of his mental condition as he desired did not render
his trial fundamentally unfair. See Rock v. Arkansas, 483
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U.S. 44, 55, n. 11 (1987); id., at 64-65 (REHNQUIST, C. J.,
dissenting).
B

Riggins also argued in the Nevada Supreme Court, al-
though not in his briefs to this Court, that he did not have a
“‘“full and fair’ trial” because Mellaril had side effects that
interfered with his ability to participate in his defense. Rec-
ord 1018. He alleged, in particular, that the drug tended
to limit his powers of perception. The Court accepts this
contention, stating: “It is clearly possible that such side ef-
fects had an impact upon . . . the content of his testimony on
direct or cross examination, his ability to follow the proceed-
ings, or the substance of his communication with counsel.”
Ante, at 137 (emphasis added). I disagree. We cannot con-
clude that Riggins had less than a full and fair trial merely
because of the possibility that Mellaril had side effects.

All criminal defendants have a right to a full and fair trial,
and a violation of this right may occur if a State tries a de-
fendant who lacks a certain ability to comprehend or partici-
pate in the proceedings. We have said that “the Due Proc-
ess Clause guarantees the fundamental elements of fairness
in a criminal trial,” Spencer v. Texas, 385 U. S. 554, 563-564
(1967), and have made clear that “conviction of an accused
person while he is legally incompetent violates due process,”
Pate v. Robinson, 383 U. S. 375, 378 (1966).

Riggins has no claim of legal incompetence in this case.
The trial court specifically found him competent while he
was taking Mellaril under a statute requiring him to have
“sufficient mentality to be able to understand the nature of
the criminal charges against him, and . . . to aid and assist
his counsel in the defense interposed upon the trial.” Nev.
Rev. Stat. §178.400(2) (1989). Riggins does not assert that
due process imposes a higher standard.

The record does not reveal any other form of unfairness
relating to the purported side effects of Mellaril. Riggins
has failed to allege specific facts to support his claim that he
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could not participate effectively in his defense. He has not
stated how he would have directed his counsel to examine or
cross-examine witnesses differently. He has not identified
any testimony or instructions that he did not understand.
The record, moreover, does not even support his assertion
that Mellaril made him worse off. As Justice Rose noted in
his concurring opinion below: “Two psychiatrists who had
prescribed Mellaril for Riggins, Dr. Quass and Dr. O’Gorman,
testified that they believed it was helpful to him. Additional
psychiatric testimony established that Mellaril may have in-
creased Riggins’ cognitive ability . . ..” 107 Nev., at 185,
808 P. 2d, at 540. See also State v. Hayes, 118 N. H. 458, 461,
389 A. 2d 1379, 1381 (1978) (holding a defendant’s perception
adequate because “[a]ll the expert evidence support[ed] the
conclusion that the medication ha[d] a beneficial effect on
the defendant’s ability to function”).! Riggins’ competence,
moreover, tends to confirm that he had a fair trial. See
State v. Jojola, supra, at 492, 553 P. 2d, at 1299 (presuming,
absent other evidence, that the side effects of an antipsy-
chotic drug did not render a competent defendant unable to
participate fully in his trial). I thus see no basis for revers-
ing the Nevada Supreme Court.

II

Riggins also argues for reversal on the basis of our holding
in Washington v. Harper, 494 U. S. 210, 221 (1990), that the
Due Process Clause protects a substantive “liberty interest”
in avoiding unwanted medication. Riggins asserts that Ne-
vada unconstitutionally deprived him of this liberty interest
by forcing him to take Mellaril. The Court agrees, ruling

1'We previously have noted that “‘[plsychotropic medication is widely
accepted within the psychiatric community as an extraordinarily effective
treatment for both acute and chronic psychoses, particularly schizophre-
nia.””  Washington v. Harper, 494 U. S. 210, 226, n. 9 (1990) (quoting Brief
for American Psychiatric Association et al. as Amici Curiae, O. T. 1989,
No. 88-599, pp. 10-11).
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that “the Nevada courts failed to make findings sufficient to
support forced administration of the drug” in this case.
Ante, at 129. 1 consider reversal on this basis improper.

A

Riggins may not complain about a deprivation of the lib-
erty interest that we recognized in Harper because the rec-
ord does not support his version of the facts. Shortly after
his arrest, as the Court notes, Riggins told a psychiatrist at
his jail that he was hearing voices and could not sleep. The
psychiatrist prescribed Mellaril. When the prescription did
not eliminate the problem, Riggins sought further treatment
and the psychiatrist increased the dosage. Riggins thus
began taking the drug voluntarily. Ante, at 129.

The Court concludes that the medication became involun-
tary when the trial court denied Riggins’ motion for permis-
sion not to take the drug during the trial. Amnte, at 133. 1
disagree. Although the court denied Riggins’ motion, it did
not order him to take any medication.? Moreover, even
though Riggins alleges that the state physicians forced him
to take the medication after the court’s order, the record
contains no finding of fact with respect to this allegation.
The Court admits that it merely assumes that the physicians
drugged him, and attempts to justify its assumption by ob-
serving that the Nevada Supreme Court also assumed that
involuntary medication occurred. Ibid. The Nevada Su-
preme Court, however, may have made its assumption for
the purpose of argument; the assumption, in its view, did

2Riggins’ counsel confirmed this interpretation of the order at oral
argument:

“QUESTION: . .. [D]id the court ever go further than saying I will not
order the State to stop administering the medication? . . . It simply said
... I won’t intervene and enjoin the administration of this medication].]

“MR. YAMPOLSKY: Yes . ...

“QUESTION: So if [Riggins] had then said, well, I'm not going to take
it, he wouldn’t be in violation of the court order? . ..

“Mr. YAMPOLSKY: Apparently not.” Tr. of Oral Arg. 10.
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not change the result of the case. The Court cannot make
the same assumption if it requires reversal of Riggins’
conviction.

Riggins also cannot complain about a violation of Harper
because he did not argue below for reversal of his conviction
on the ground that Nevada had deprived him of a liberty
interest. Riggins consistently maintained in the Nevada
courts that he did not have a “full and fair trial” because the
medication deprived him of the opportunity to present his
demeanor to the jury and to participate in his defense. App.
20-24 (trial court motion); id., at 42-47 (trial court reply);
Record 1018-1021 (appellate brief); id., at 1068-1071 (appel-
late reply brief). As counsel for Nevada put it at oral argu-
ment: “The way this issue was initially presented to the trial
court was really a question of trial strategy. There was
never an indication in this case that Mr. Riggins was a
Harper-type defendant who did not want to be medicated.”
Tr. of Oral Arg. 23.2

Because the claims that Riggins raised below have no
merit, Riggins has altered his theory of the case. The
Court, therefore, should not condemn the Nevada courts
because they “did not acknowledge the defendant’s liberty
interest in freedom from unwanted antipsychotic drugs.”
Ante, at 137. The Nevada courts had no reason to consider
an argument that Riggins did not make. We have said quite
recently that “[iln reviewing the judgments of state courts
under the jurisdictional grant of 28 U. S. C. §1257, the Court
has, with very rare exceptions, refused to consider petition-

3 Riggins noted in his reply brief before the Nevada Supreme Court that
the courts in United States v. Bryant, 670 F. Supp. 840, 843 (Minn. 1987),
and Bee v. Greaves, 744 F. 2d 1387 (CA10 1984), had recognized a personal
liberty interest in avoiding unwanted medication. Record 1070-1071.
Yet, Riggins never asked for reversal because of a deprivation of this
interest. He argued for reversal in that brief only on grounds that the
medication “violated [his] right to a ‘full and fair’ trial because it denied
him the ability to assist in his defense, and prejudiced his demeanor, atti-
tude, and appearance to the jury.” Id., at 1068.
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ers’ claims that were not raised or addressed below.” Yee v.
Escondido, 503 U. S. 519, 533 (1992). Although “we have
expressed inconsistent views as to whether this rule is juris-
dictional or prudential in cases arising from state courts,”
1bid., the Court does not attempt to justify its departure
here.

Finally, we did not grant certiorari to determine whether
the Nevada courts had made the findings required by Harper
to support forced administration of a drug. We took this
case to decide “[w]hether forced medication during trial vio-
lates a defendant’s constitutional right to a full and fair
trial.” Pet. for Cert. The Court declines to answer this
question one way or the other, stating only that a violation
of Harper “may well have impaired the constitutionally pro-
tected trial rights Riggins invokes.” Ante, at 137. As we
have stated, “we ordinarily do not consider questions outside
those presented in the petition for certiorari.” Yee v. Es-
condido, supra, at 535. 1 believe that we should refuse to
consider Riggins’ Harper argument.

B

The Harper issue, in any event, does not warrant rever-
sal of Rigging’ conviction. The Court correctly states that
Riggins, as a detainee awaiting trial, had at least the same
liberty interest in avoiding unwanted medication that the
inmate had in Harper. This case, however, differs from
Harper in a very significant respect. When the inmate in
Harper complained that physicians were drugging him
against his will, he sought damages and an injunction against
future medication in a civil action under 42 U. S. C. §1983.
See 494 U. S., at 217. Although Riggins also complains of
forced medication, he is seeking a reversal of his criminal
conviction. I would not expand Harper to include this
remedy.

We have held that plaintiffs may receive civil remedies
for all manner of constitutional violations under §1983. See
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Dennis v. Higgins, 498 U.S. 439, 443-451 (1991). This
Court, however, has reversed criminal convictions only on
the basis of two kinds of constitutional deprivations: those
“which occulr] during the presentation of the case” to the
trier of fact, and those which cause a “structural defect af-
fecting the framework” of the trial. Arizona v. Fulmi-
nante, 499 U. S. 279, 307, 310 (1991). The Court does not
reveal why it considers a deprivation of a liberty interest in
avoiding unwanted medication to fall into either category of
reversible error. Even if Nevada failed to make the findings
necessary to support forced administration of Mellaril, this
failure, without more, would not constitute a trial error or a
flaw in the trial mechanism. See 107 Nev., at 185, 808 P. 2d,
at 540 (Rose, J., concurring). Although Riggins might be
entitled to other remedies, he has no right to have his convie-
tion reversed.?

4 A State, however, might violate a defendant’s due process right to a
fundamentally fair trial if its administration of medication were to dimin-
ish substantially the defendant’s mental faculties during the trial, even if
he were not thereby rendered incompetent. See 3 E. Coke, Institutes *34
(1797) (“If felons come in judgement to answer, . . . they shall be out of
irons, and all manner of bonds, so that their pain shall not take away any
manner of reason, nor them constrain to answer, but at their free will”),
Resolutions of the Judges upon the Case of the Regicides, Kelyng’s Report
of Divers Cases in Pleas of the Crown 10 (1708) (Old Bailey 1660) (“It was
resolved that when Prisoners come to the Bar to be tryed, their Irons
ought to be taken off, so that they be not in any Torture while they make
their defense, be their Crime never so great”), reprinted in 5 How. St. Tr.
971, 979-980 (1816); Trial of Christopher Layer, 16 How. St. Tr. 94, 100
(1812) [K. B. 1722] (“[T]he authority is that [the defendant] is not to be ‘in
vinculis’ during his trial, but should be so far free, that he should have the
use of his reason, and all advantages to clear his innocence”); see also State
v. Williams, 18 Wash. 47, 49-51, 50 P. 580, 581 (1897) (“ ‘[T]he condition of
the prisoner in shackles may, to some extent, deprive him of the free and
calm use of all his faculties’”) (quoting State v. Kring, 64 Mo. 591 (1877)).
Riggins has not made (much less proved) any such allegation in this Court;
indeed, the record indicates that Riggins’ mental capacity was enhanced
by his administration of Mellaril.
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We applied a similar analysis in Estelle v. Williams, 425
U. S. 501 (1976). In that case, a prisoner challenged his con-
viction on grounds that the State had required him to wear
prison garb before the jury. In reviewing the challenge, we
did not ask whether the State had violated some personal
right of the defendant to select his attire. Instead, we con-
sidered only whether the prison clothing had denied him a
“fair trial” by making his appearance less favorable to the
jury. Id., at 503. Although we ultimately declined to reach
the merits because the prisoner had waived the issue at trial,
id., at 512, we observed that lower courts had held that “a
showing of actual prejudice must be made by a defendant
seeking to have his conviction overturned on this ground,”
id., at 504, n. 1. In my view, just as the validity of the con-
viction in Estelle v. Williams would depend on whether the
prisoner had a fair trial, so does the validity of Riggins’
conviction.

The need for requiring actual unfairness in this case
(either in the form of a structural defect or an error in the
presentation of evidence) becomes apparent when one con-
siders how the Court might apply its decision to other cases.
A State could violate Harper by forcibly administering any
kind of medication to a criminal defendant. Yet, the Court
surely would not reverse a criminal conviction for a Harper
violation involving medications such as penicillin or aspirin.
Perhaps Mellaril, in general, has a greater likelihood of af-
fecting a person’s appearance and powers of perceptions than
these substances. As noted above, however, we have no in-
dication in this case, considering the record as a whole, that
Mellaril unfairly prejudiced Riggins.

I do not mean in any way to undervalue the importance of
a person’s liberty interest in avoiding forced medication or
to suggest that States may drug detainees at their whim.
Under Harper, detainees have an interest in avoiding un-
wanted medication that the States must respect. In appro-
priate instances, detainees may seek damages or injunctions



156 RIGGINS v. NEVADA

THOMAS, J., dissenting

against further medication in civil actions either under
§1983, as in Harper, or under state law. Yet, when this
Court reviews a state-court criminal conviction of a defend-
ant who has taken medication, it cannot undo any violation
that already has occurred or punish those responsible. It
may determine only whether the defendant received a
proper trial, free of the kinds of reversible errors that we
have recognized. Because Riggins had a full and fair trial
in this case, I would affirm the Nevada Supreme Court.

C

For the foregoing reasons, I find it unnecessary to address
the precise standards governing the forced administration of
drugs to persons such as Riggins. Whether or not Nevada
violated these standards, I would affirm Riggins’ conviction.
I note, however, that the Court’s discussion of these stand-
ards poses troubling questions. Although the Court pur-
ports to rely on Washington v. Harper, the standards that it
applies in this case differ in several respects.

The Court today, for instance, appears to adopt a standard
of strict scrutiny. It specifically faults the trial court for
failing to find either that the “continued administration of
Mellaril was required to ensure that the defendant could be
tried,” ante, at 136 (emphasis added), or that “other compel-
ling concerns outweighed Riggins’ interest in freedom from
unwanted antipsychotic drugs,” ibid. (emphasis added).
We specifically rejected this high standard of review in
Harper. 1In that case, the Washington Supreme Court had
held that state physicians could not administer medication
to a prisoner without showing that it “was both necessary
and effective for furthering a compelling state interest.”
494 U. S., at 218. We reversed, holding that the state court
“erred in refusing to apply the standard of reasonableness.”
Id., at 223.

The Court today also departs from Harper when it says
that the Nevada Supreme Court erred by not “considering
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less intrusive alternatives.” Ante, at 135. The Court pre-
sumably believes that Nevada could have treated Riggins
with smaller doses of Mellaril or with other kinds of thera-
pies. In Harper, however, we imposed no such requirement.
In fact, we specifically ruled that “[t]he alternative means
proffered by [the prisoner] for accommodating his interest in
rejecting the forced administration of antipsychotic drugs do
not demonstrate the invalidity of the State’s policy.” 494
U. S, at 226.

This case differs from Harper because it involves a pretrial
detainee and not a convicted prisoner. The standards for
forcibly medicating inmates well may differ from those for
persons awaiting trial. The Court, however, does not rely
on this distinction in departing from Harper; instead, it pur-
ports to be applying Harper to detainees. Amnte, at 135.
Either the Court is seeking to change the Harper standards
or it is adopting different standards for detainees without
stating its reasons. I cannot accept either interpretation of
the Court’s opinion. For all of these reasons, I respectfully
dissent.
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With the assistance of respondent Robbins, an attorney, respondent Cole
filed a complaint under the Mississippi replevin statute against his part-
ner, petitioner Wyatt. After Cole refused to comply with a state court
order to return to Wyatt property seized under the statute, Wyatt
brought suit in the Federal District Court under 42 U. S. C. § 1983, chal-
lenging the state statute’s constitutionality and seeking injunctive relief
and damages. Among other things, the court held the statute unconsti-
tutional and assumed that Cole was subject to liability under Lugar
v. Edmondson O1il Co., 457 U. S. 922, in which this Court ruled that pri-
vate defendants invoking state replevin, garnishment, and attachment
statutes later declared unconstitutional act under color of state law
for §1983 liability purposes. The court also intimated that, but did
not decide whether, Robbins was subject to § 1983 liability. However,
Lugar had left open the question whether private defendants are en-
titled to qualified immunity from suit in such cases, see id., at 942, n. 23,
and the District Court held that respondents were entitled to qualified
immunity at least for conduct arising prior to the replevin statute’s
invalidation. The Court of Appeals affirmed the grant of qualified im-
munity to respondents without revisiting the question of their §1983
liability.

Held:

1. Qualified immunity from suit, as enunciated by this Court with
respect to government officials, is not available to private defendants
charged with §1983 liability for invoking state replevin, garnishment,
or attachment statutes. Immunity for private defendants was not so
firmly rooted in the common law and was not supported by such strong
policy reasons as to create an inference that Congress meant to incor-
porate it into § 1983. See, e. g., Owen v. City of Independence, 445 U. S.
622, 637. Even if there were sufficient common law support to con-
clude that private defendants should be entitled to a good faith and/or
probable cause defense to suits for unjustified harm arising out of the
misuse of governmental processes, that would still not entitle respond-
ents to what they obtained in the courts below: the type of objectively
determined, immediately appealable, qualified immunity from suit ac-
corded government officials under, e. g., Harlow v. Fitzgerald, 457 U. S.
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800, and Mitchell v. Forsyth, 472 U. S. 511. Moreover, the policy con-
cerns mandating qualified immunity for officials in such cases—the need
to preserve the officials’ ability to perform their discretionary functions
and to ensure that talented candidates not be deterred by the threat
of damages suits from entering public service—are not applicable to
private parties. Although it may be that private defendants faced
with §1983 liability under Lugar, supra, could be entitled to an affirm-
ative good faith defense, or that §1983 suits against private, rather
than governmental, parties could require plaintiffs to carry additional
burdens, those issues are neither before the Court nor decided here.
Pp. 163-169.

2. On remand, it must be determined, at least, whether respondents,
in invoking the replevin statute, acted under color of state law within
the meaning of Lugar, supra. P. 169.

928 F. 2d 718, reversed and remanded.

O’CONNOR, J., delivered the opinion of the Court, in which WHITE,
BLACKMUN, STEVENS, SCALIA, and KENNEDY, JJ.,, joined. KENNEDY, J.,
filed a concurring opinion, in which SCALIA, J., joined, post, p. 169. REHN-
QuisT, C. J., filed a dissenting opinion, in which SOUTER and THOMAS, JJ.,
joined, post, p. 175.

Jim Waide argued the cause for petitioner. With him on
the briefs were Douglas M. Magee and Alan B. Morrison.

Joseph Leray McNamara argued the cause and filed a
brief for respondents.

JUSTICE O’CONNOR delivered the opinion of the Court.

In Lugar v. Edmondson Oil Co., 457 U. S. 922 (1982), we
left open the question whether private defendants charged
with 42 U. S. C. §1983 liability for invoking state replevin,
garnishment, and attachment statutes later declared uncon-
stitutional are entitled to qualified immunity from suit. 457
U.S., at 942, n. 23. We now hold that they are not.

I

This dispute arises out of a soured cattle partnership. In
July 1986, respondent Bill Cole sought to dissolve his part-
nership with petitioner Howard Wyatt. When no agree-
ment could be reached, Cole, with the assistance of an
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attorney, respondent John Robbins II, filed a state court
complaint in replevin against Wyatt, accompanied by a re-
plevin bond of $18,000.

At that time, Mississippi law provided that an individual
could obtain a court order for seizure of property possessed
by another by posting a bond and swearing to a state court
that the applicant was entitled to that property and that the
adversary “wrongfully took and detain[ed] or wrongfully de-
tain[ed]” the property. 1975 Miss. Gen. Laws, ch. 508, §1.
The statute gave the judge no discretion to deny a writ of
replevin.

After Cole presented a complaint and bond, the court or-
dered the county sheriff to seize 24 head of cattle, a tractor,
and certain other personal property from Wyatt. Several
months later, after a postseizure hearing, the court dismissed
Cole’s complaint in replevin and ordered the property re-
turned to Wyatt. When Cole refused to comply, Wyatt
brought suit in Federal District Court, challenging the con-
stitutionality of the statute and seeking injunctive relief and
damages from respondents, the county sheriff, and the depu-
ties involved in the seizure.

The District Court held that the statute’s failure to afford
judges discretion to deny writs of replevin violated due proc-
ess. 710 F. Supp. 180, 183 (SD Miss. 1989).! It dismissed
the suit against the government officials involved in the sei-
zure on the ground that they were entitled to qualified immu-
nity. App. 17-18. The court also held that Cole and Rob-
bins, even if otherwise liable under § 1983, were entitled to
qualified immunity from suit for conduct arising prior to the
statute’s invalidation. Id., at 12-14. The Court of Appeals
for the Fifth Circuit affirmed the District Court’s grant of
qualified immunity to the private defendants. 928 F. 2d
718 (1991).

1The State amended the statute in 1990. Miss. Code Ann. §11-37-101
(Supp. 1991).
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We granted certiorari, 502 U. S. 807 (1991), to resolve a
conflict among the Courts of Appeals over whether private
defendants threatened with 42 U. S. C. §1983 liability are,
like certain government officials, entitled to qualified immu-
nity from suit. Like the Fifth Circuit, the Eighth and Elev-
enth Circuits have determined that private defendants are
entitled to qualified immunity. See Buller v. Buechler, 706
F. 2d 844, 850-852 (CAS8 1983); Jones v. Prewit & Mauldin,
851 F. 2d 1321, 1323-1325 (CA11 1988) (en banc), vacated on
other grounds, 489 U. S. 1002 (1989). The First and Ninth
Circuits, however, have held that in certain circumstances,
private parties acting under color of state law are not enti-
tled to such an immunity. See Downs v. Sawtelle, 574 F. 2d
1, 15-16 (CA1), cert. denied, 439 U. S. 910 (1978); Conner v.
Santa Ana, 897 F. 2d 1487, 1492, n. 9 (CA9), cert. denied, 498
U. S. 816 (1990); Howerton v. Gabica, 708 F. 2d 380, 385, n. 10
(CA9 1983). The Sixth Circuit has rejected qualified immu-
nity for private defendants sued under § 1983 but has estab-
lished a good faith defense. Dwuncan v. Peck, 844 F. 2d
1261 (1988).

II

Title 42 U. S. C. §1983 provides a cause of action against
“le]very person who, under color of any statute . . . of any
State . . . subjects, or causes to be subjected, any citizen . . .
to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws . ...” The purpose of
§ 1983 is to deter state actors from using the badge of their
authority to deprive individuals of their federally guaranteed
rights and to provide relief to victims if such deterrence fails.
Carey v. Piphus, 435 U. S. 247, 254-257 (1978).

In Lugar v. Edmondson Oil Co., supra, the Court consid-
ered the scope of §1983 liability in the context of garnish-
ment, prejudgment attachment, and replevin statutes. In
that case, the Court held that private parties who attached
a debtor’s assets pursuant to a state attachment statute were
subject to §1983 liability if the statute was constitutionally
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infirm. Noting that our garnishment, prejudgment attach-
ment, and replevin cases established that private use of state
laws to secure property could constitute “state action” for
purposes of the Fourteenth Amendment, id., at 932-935, the
Court held that private defendants invoking a state-created
attachment statute act “under color of state law” within the
meaning of §1983 if their actions are “fairly attributable to
the State,” id., at 937. This requirement is satisfied, the
Court held, if two conditions are met. First, the “depriva-
tion must be caused by the exercise of some right or privi-
lege created by the State or by a rule of conduct imposed by
the State or by a person for whom the State is responsible.”
Ibid. Second, the private party must have “acted together
with or . . . obtained significant aid from state officials” or
engaged in conduct “otherwise chargeable to the State.”
Ibid. The Court found potential § 1983 liability in Lugar be-
cause the attachment scheme was created by the State and
because the private defendants, in invoking the aid of state
officials to attach the disputed property, were “willful partic-
ipant[s] in joint activity with the State or its agents.” Id.,
at 941 (internal quotation marks omitted).

Citing Lugar, the District Court assumed that Cole, by
invoking the state statute, had acted under color of state law
within the meaning of §1983, and was therefore liable for
damages for the deprivation of Wyatt’s due process rights.
App. 12. With respect to Robbins, the court noted that
while an action taken by an attorney in representing a client
“does not normally constitute an act under color of state law,

. an attorney is still a person who may conspire to act
under color of state law in depriving another of secured
rights.” Id., at 13. The court did not determine whether
Robbins was liable, however, because it held that both Cole
and Robbins were entitled to qualified immunity from suit
at least for conduct prior to the statute’s invalidation. Id.,
at 13-14.
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Although the Court of Appeals did not review whether, in
the first instance, Cole and Robbins had acted under color of
state law within the meaning of §1983, it affirmed the Dis-
trict Court’s grant of qualified immunity to respondents. In
so doing, the Court of Appeals followed one of its prior cases,
Folsom Investment Co. v. Moore, 681 F. 2d 1032 (CA5 1982),
in which it held that “a § 1983 defendant who has invoked an
attachment statute is entitled to an immunity from monetary
liability so long as he neither knew nor reasonably should
have known that the statute was unconstitutional.” Id., at
1037. The court in Folsom based its holding on two
grounds. First, it viewed the existence of a common law,
probable cause defense to the torts of malicious prosecution
and wrongful attachment as evidence that “Congress in en-
acting § 1983 could not have intended to subject to liability
those who in good faith resorted to legal process.” Id., at
1038. Although it acknowledged that a defense is not the
same as an immunity, the court maintained that it could
“transfor[m] a common law defense extant at the time of
§1983’s passage into an immunity.” Ibid. Second, the
court held that while immunity for private parties is not de-
rived from official immunity, it is based on “the important
public interest in permitting ordinary citizens to rely on pre-
sumptively valid state laws, in shielding citizens from mone-
tary damages when they reasonably resort to a legal process
later held to be unconstitutional, and in protecting a private
citizen from liability when his role in any unconstitutional
action is marginal.” Id., at 1037. In defending the decision
below, respondents advance both arguments put forward by
the Court of Appeals in Folsom. Neither is availing.

III

Section 1983 “creates a species of tort liability that on its
face admits of no immunities.” Imbler v. Pachtman, 424
U. S. 409, 417 (1976). Nonetheless, we have accorded cer-
tain government officials either absolute or qualified immu-
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nity from suit if the “tradition of immunity was so firmly
rooted in the common law and was supported by such strong
policy reasons that ‘Congress would have specifically so pro-
vided had it wished to abolish the doctrine.”” Owen v. City
of Independence, 445 U. S. 622, 637 (1980) (quoting Pierson
v. Ray, 386 U. S. 547, 555 (1967)). If parties seeking immu-
nity were shielded from tort liability when Congress enacted
the Civil Rights Act of 1871—§1 of which is codified at 42
U.S. C. §1983—we infer from legislative silence that Con-
gress did not intend to abrogate such immunities when it
imposed liability for actions taken under color of state law.
See Tower v. Glover, 467 U. S. 914, 920 (1984); Imbler, supra,
at 421; Pulliam v. Allen, 466 U. S. 522, 529 (1984). Addition-
ally, irrespective of the common law support, we will not
recognize an immunity available at common law if §1983’s
history or purpose counsel against applying it in §1983
actions. Tower, supra, at 920. See also Imbler, supra, at
424-429.

In determining whether there was an immunity at com-
mon law that Congress intended to incorporate in the Civil
Rights Act, we look to the most closely analogous torts—in
this case, malicious prosecution and abuse of process. At
common law, these torts provided causes of action against
private defendants for unjustified harm arising out of the
misuse of governmental processes. 2 C. Addison, Law of
Torts § 852, and n. 2, 1868, and n. 1 (1876); T. Cooley, Law
of Torts 187-190 (1879); J. Bishop, Commentaries on Non-
Contract Law §§228-250, pp. 91-103, §490, p. 218 (1889).

Respondents do not contend that private parties who insti-
tuted attachment proceedings and who were subsequently
sued for malicious prosecution or abuse of process were enti-
tled to absolute immunity. And with good reason; although
public prosecutors and judges were accorded absolute immu-
nity at common law, Imbler v. Pachtman, supra, at 421-424,
such protection did not extend to complaining witnesses who,
like respondents, set the wheels of government in motion by
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instigating a legal action. Malley v. Briggs, 475 U. S. 335,
340-341 (1986) (“In 1871, the generally accepted rule was
that one who procured the issuance of an arrest warrant by
submitting a complaint could be held liable if the complaint
was made maliciously and without probable cause”).

Nonetheless, respondents argue that at common law, pri-
vate defendants could defeat a malicious prosecution or
abuse of process action if they acted without malice and with
probable cause, and that we should therefore infer that Con-
gress did not intend to abrogate such defenses when it en-
acted the Civil Rights Act of 1871. We adopted similar rea-
soning in Pierson v. Ray, 386 U. S., at 5565-557. There, we
held that police officers sued for false arrest under §1983
were entitled to the defense that they acted with probable
cause and in good faith when making an arrest under a stat-
ute they reasonably believed was valid. We recognized this
defense because peace officers were accorded protection from
liability at common law if they arrested an individual in good
faith, even if the innocence of such person were later estab-
lished. Ibid.

The rationale we adopted in Pierson is of no avail to re-
spondents here. Even if there were sufficient common law
support to conclude that respondents, like the police officers
in Pierson, should be entitled to a good faith defense, that
would still not entitle them to what they sought and obtained
in the courts below: the qualified immunity from suit ac-
corded government officials under Harlow v. Fitzgerald, 457
U. S. 800 (1982).

In Harlow, we altered the standard of qualified immunity
adopted in our prior § 1983 cases because we recognized that
“[t]he subjective element of the good-faith defense frequently
[had] prove[d] incompatible with our admonition . . . that
insubstantial claims should not proceed to trial.” Id., at
815-816. Because of the attendant harms to government ef-
fectiveness caused by lengthy judicial inquiry into subjective
motivation, we concluded that “bare allegations of malice
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should not suffice to subject government officials either to
the costs of trial or to the burdens of broad-reaching dis-
covery.” Id., at 817-818. Accordingly, we held that gov-
ernment officials performing discretionary functions are
shielded from “liability for civil damages insofar as their con-
duct [did] not violate clearly established statutory or consti-
tutional rights of which a reasonable person would have
known.” Id., at 818. This wholly objective standard, we
concluded, would “avoid excessive disruption of government
and permit the resolution of many insubstantial claims on
summary judgment.” Ibid.

That Harlow “completely reformulated qualified immunity
along principles not at all embodied in the common law,” An-
derson v. Creighton, 483 U. S. 635, 645 (1987), was reinforced
by our decision in Mitchell v. Forsyth, 472 U. S. 511 (1985).
Mitchell held that Harlow established an “immunity from
suit rather than a mere defense to liability,” which, like an
absolute immunity, “is effectively lost if a case is erroneously
permitted to go to trial.” 472 U.S., at 526 (emphasis sup-
plied). Thus, we held in Mitchell that the denial of qualified
immunity should be immediately appealable. Id., at 530.

It is this type of objectively determined, immediately ap-
pealable immunity that respondents asserted below.? But,

2In arguing that respondents are entitled to qualified immunity under
Harlow v. Fitzgerald, 457 U. S. 800 (1982), the dissent mixes apples and
oranges. KEven if we were to agree with the dissent’s proposition that
elements a plaintiff was required to prove as part of her case in chief could
somehow be construed as a “‘defense,”” post, at 176, n. 1, and that this
“defense” entitles private citizens to some protection from liability, we
cannot agree that respondents are entitled to immunity from suit under
Harlow. One could reasonably infer from the fact that a plaintiff’s mali-
cious prosecution or abuse of process action failed if she could not affirma-
tively establish both malice and want of probable cause that plaintiffs
bringing an analogous suit under §1983 should be required to make a
similar showing to sustain a §1983 cause of action. Alternatively, if one
accepts the dissent’s characterization of the common law as establishing
an affirmative “defense” for private defendants, then one could also con-
clude that private parties sued under § 1983 should likewise be entitled to
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as our precedents make clear, the reasons for recognizing
such an immunity were based not simply on the existence of
a good faith defense at common law, but on the special policy
concerns involved in suing government officials. Harlow,
supra, at 813; Mitchell, supra, at 526. Reviewing these con-
cerns, we conclude that the rationales mandating qualified
immunity for public officials are not applicable to private
parties.

Qualified immunity strikes a balance between compensat-
ing those who have been injured by official conduct and
protecting government’s ability to perform its traditional
functions. Harlow, supra, at 819; Pierson, supra, at 554;
Anderson, supra, at 638. Accordingly, we have recognized
qualified immunity for government officials where it was nec-
essary to preserve their ability to serve the public good or
to ensure that talented candidates were not deterred by the
threat of damages suits from entering public service. See,
e. 9., Wood v. Strickland, 420 U. S. 308, 319 (1975) (denial of
qualified immunity to school board officials “ ‘would contrib-
ute not to principled and fearless decision-making but to in-
timidation’”) (quoting Pierson, supra, at 554); Butz v. Econo-
mou, 438 U.S. 478, 506 (1978) (immunity for Presidential
aides warranted partly “to protect officials who are required
to exercise their discretion and the related public interest
in encouraging the vigorous exercise of official authority”);
Mitchell, supra, at 526 (immunity designed to prevent the
“‘distraction of officials from their governmental duties, inhi-
bition of discretionary action, and deterrence of able people
from public service’” (quoting Harlow, supra, at 816)). In

assert an affirmative defense based on a similar showing of good faith and/
or probable cause. In neither case, however, is it appropriate to make
the dissent’s leap: that because these common law torts partially included
an objective component—probable cause—private defendants sued under
§1983 should be entitled to the objectively determined, immediately
appealable immunity from suit accorded certain government officials
under Harlow.
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short, the qualified immunity recognized in Harlow acts to
safeguard government, and thereby to protect the public at
large, not to benefit its agents.

These rationales are not transferable to private parties.
Although principles of equality and fairness may suggest, as
respondents argue, that private citizens who rely unsus-
pectingly on state laws they did not create and may have no
reason to believe are invalid should have some protection
from liability, as do their government counterparts, such in-
terests are not sufficiently similar to the traditional purposes
of qualified immunity to justify such an expansion. Unlike
school board members, see Wood, supra, or police officers,
see Malley v. Briggs, 475 U.S. 335 (1986), or Presidential
aides, see Butz, supra, private parties hold no office requir-
ing them to exercise discretion; nor are they principally con-
cerned with enhancing the public good. Accordingly, ex-
tending Harlow qualified immunity to private parties would
have no bearing on whether public officials are able to act
forcefully and decisively in their jobs or on whether quali-
fied applicants enter public service. Moreover, unlike with
government officials performing discretionary functions, the
public interest will not be unduly impaired if private individ-
uals are required to proceed to trial to resolve their legal
disputes. In short, the nexus between private parties and
the historic purposes of qualified immunity is simply too
attenuated to justify such an extension of our doctrine of
immunity.

For these reasons, we can offer no relief today. The ques-
tion on which we granted certiorari is a very narrow one:
“[W]hether private persons, who conspire with state officials
to violate constitutional rights, have available the good faith
immunity applicable to public officials.” Pet. for Cert. i.
The precise issue encompassed in this question, and the only
issue decided by the lower courts, is whether qualified immu-
nity, as enunciated in Harlow, is available for private defend-
ants faced with § 1983 liability for invoking a state replevin,
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garnishment, or attachment statute. That answerisno. In
so holding, however, we do not foreclose the possibility that
private defendants faced with § 1983 liability under Lugar v.
Edmondson O1l Co., 457 U. S. 922 (1982), could be entitled to
an affirmative defense based on good faith and/or probable
cause or that §1983 suits against private, rather than gov-
ernmental, parties could require plaintiffs to carry additional
burdens. Because those issues are not fairly before us, how-
ever, we leave them for another day. Cf. Yee v. Escondido,
503 U. S., 519, 534-538 (1992).

Iv

As indicated above, the District Court assumed that under
Lugar v. Edmondson Oil Co., supra, Cole was liable under
§1983 for invoking the state replevin under bond statute,
and intimated that, but did not decide whether, Robbins also
was subject to §1983 liability. The Court of Appeals never
revisited this question, but instead concluded only that re-
spondents were entitled to qualified immunity at least for
conduct prior to the statute’s invalidation. Because we
overturn this judgment, we must remand, since there re-
mains to be determined, at least, whether Cole and Robbins,
in invoking the replevin statute, acted under color of state
law within the meaning of Lugar. The judgment of the
Court of Appeals is reversed, and the case is remanded for

proceedings consistent with this opinion.
It is so ordered.

JUSTICE KENNEDY, with whom JUSTICE SCALIA joins,
concurring.

I join the opinion of the Court but find that a further and
separate statement of my views is required.

I agree with what THE CHIEF JUSTICE writes in dissent
respecting the historical origins of our qualified immunity
jurisprudence but submit that the question presented to us
requires that we reverse the judgment, as the majority
holds. Indeed, the result reached by the Court is quite con-
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sistent, in my view, with a proper application of the history
THE CHIEF JUSTICE relates.

Both the Court and the dissent recognize that our original
decisions recognizing defenses and immunities to suits
brought under 42 U. S. C. § 1983 rely on analogous limitations
existing in the common law when § 1983 was enacted. See
ante, at 163-164; post, at 176-177. In Tenney v. Brandhove,
341 U. S. 367, 376 (1951), we held that §1983 had not eradi-
cated the absolute immunity granted legislators under the
common law. And in Pierson v. Ray, 386 U. S. 547, 555-557
(1967), we recognized that under § 1983 police officers sued
for false arrest had available what we described as a “de-
fense of good faith and probable cause,” based on their rea-
sonable belief that the statute under which they acted was
constitutional. Id., at 557. Pierson allowed the defense
because with respect to the analogous common-law tort,
the Court decided that officers had available to them a
similar defense. The good-faith and probable-cause defense
evolved into our modern qualified-immunity doctrine. Amnte,
at 165-166.

Our immunity doctrine is rooted in historical analogy,
based on the existence of common-law rules in 1871, rather
than in “freewheeling policy choice[s].” Malley v. Briggs,
475 U. S. 335, 342 (1986). In cases involving absolute immu-
nity we adhere to that view, granting immunity to the extent
consistent with historical practice. Ibid.; Burns v. Reed, 500
U. S. 478, 485 (1991); Hafer v. Melo, 502 U. S. 21, 28-29 (1991).
In the context of qualified immunity for public officials, how-
ever, we have diverged to a substantial degree from the his-
torical standards. In Harlow v. Fitzgerald, 457 U. S. 800
(1982), we “completely reformulated qualified immunity
along principles not at all embodied in the common law,
replacing the inquiry into subjective malice so frequently
required at common law with an objective inquiry into the
legal reasonableness of the official action.” Amnderson v.
Creighton, 483 U.S. 635, 645 (1987). The transformation
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was justified by the special policy concerns arising from pub-
lic officials’ exposure to repeated suits. Harlow, supra, at
813-814; ante, at 165-166. The dissent in today’s case ar-
gues that similar considerations justify a transformation of
common-law standards in the context of private-party de-
fendants. Post, at 179-180. With this I cannot agree.

We need not decide whether or not it was appropriate for
the Court in Harlow to depart from history in the name of
public policy, reshaping immunity doctrines in light of those
policy considerations. But I would not extend that approach
to other contexts. Harlow was decided at a time when the
standards applicable to summary judgment made it difficult
for a defendant to secure summary judgment regarding a
factual question such as subjective intent, even when the
plaintiff bore the burden of proof on the question; and in
Harlow we relied on that fact in adopting an objective stand-
ard for qualified immunity. 457 U.S., at 815-819. How-
ever, subsequent clarifications to summary-judgment law
have alleviated that problem, by allowing summary judg-
ment to be entered against a nonmoving party “who fails to
make a showing sufficient to establish the existence of an
element essential to that party’s case, and on which that
party will bear the burden of proof at trial.” Celotex Corp.
v. Catrett, 477 U. S. 317, 322 (1986). Under the principles
set forth in Celotex and related cases, the strength of factual
allegations such as subjective bad faith can be tested at the
summary-judgment stage.

It must be remembered that unlike the common-law
judges whose doctrines we adopt, we are devising limitations
to a remedial statute, enacted by the Congress, which “on its
face does not provide for any immunities.” Malley, supra,
at 342 (emphasis in original). We have imported common-
law doctrines in the past because of our conclusion that the
Congress which enacted § 1983 acted in light of existing legal
principles. Owen v. City of Independence, 445 U. S. 622,
637-638 (1980). That suggests, however, that we may not
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transform what existed at common law based on our notions
of policy or efficiency.

My conclusions are a mere consequence of the historical
principles described in the dissent of THE CHIEF JUSTICE.
The common-law tort actions most analogous to the action
commenced here were malicious prosecution and abuse of
process. Post, at 176. In both of the common-law actions,
it was essential for the plaintiff to prove that the wrongdoer
acted with malice and without probable cause. Post, at 176,
n. 1. As THE CHIEF JUSTICE states, it is something of a
misnomer to describe the common law as creating a good-
faith defense; we are in fact concerned with the essence of
the wrong itself, with the essential elements of the tort.
The malice element required the plaintiff to show that the
challenged action was undertaken with an unlawful purpose,
though it did not require a showing of ill will towards the
plaintiff. J. Bishop, Commentaries on Non-Contract Law
§232, p. 92 (1889). To establish the absence of probable
cause, a plaintiff was required to prove that a reasonable
person, knowing what the defendant did, would not have be-
lieved that the prosecution or suit was well grounded, or that
the defendant had in fact acted with the belief that the suit
or prosecution in question was without probable cause. Id.,
§239, at 95. Our cases on the subject, beginning with Har-
low v. Fitzgerald, diverge from the common law in two ways.
First, as THE CHIEF JUSTICE acknowledges, modern quali-
fied immunity does not turn upon the subjective belief of
the defendant. Post, at 178, n. 2. Second, the immunity
diverges from the common-law model by requiring the de-
fendant, not the plaintiff, to bear the burden of proof on the
probable-cause issue. Supra this page.

The decision to impose these requirements under a rule
of immunity has implications, though, well beyond a mere
determination that one party or the other is in a better posi-
tion to bear the burden of proof. It implicates as well the
law’s definition of the wrong itself. At common law the ac-
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tion lay because the essence of the wrong was an injury
caused by a suit or prosecution commenced without probable
cause or with knowledge that it was baseless. To cast the
issue in terms of immunity, however, is to imply that a wrong
was committed but that it cannot be redressed. The differ-
ence is fundamental, for at stake is the concept of what soci-
ety considers proper conduct and what it does not. Beneath
the nomenclature lie considerations of substance.

Harlow was cast as an immunity case, involving as it did
suit against officers of the Government. And immunity, as
distinet, say, from a defense on the merits or an element of
the plaintiff’s cause of action, is a legal inquiry, decided by
the court rather than a jury, and on which an interlocutory
appeal is available to defendants. Mitchell v. Forsyth, 472
U. S. 511 (1985). Whether or not it is correct to diverge in
these respects from the common-law model when govern-
mental agents are the defendants, we ought not to adopt an
automatic rule that the same analysis applies in suits against
private persons. See ante, at 166-167, n. 2. By casting the
rule as an immunity, we imply the underlying conduct was
unlawful, a most debatable proposition in a case where a
private citizen may have acted in good-faith reliance upon
a statute. And as we have defined the immunity, we also
eliminate from the case any demonstration of subjective good
faith. Under the common law, however, if the plaintiff could
prove subjective bad faith on the part of the defendant, he
had gone far towards proving both malice and lack of proba-
ble cause. Moreover, the question of the defendant’s beliefs
was almost always one for the jury. Stewart v. Sonneborn,
98 U. S. 187, 194 (1879).

It is true that good faith may be difficult to establish in
the face of a showing that from an objective standpoint no
reasonable person could have acted as the defendant did, and
in many cases the result would be the same under either
test. This is why Stewart describes the instances where the
probable cause turns on subjective intent as the exceptional
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case. Ibid.; post, at 178, n. 2. That does not mean, how-
ever, that we may deprive plaintiffs of the opportunity to
make their case. In some cases eliminating the defense
based on subjective good faith can make a real difference,
and again the instant case of alleged reliance on a statute
deemed valid provides the example. It seems problematic
to say that a defendant should be relieved of liability under
some automatic rule of immunity if objective reliance upon a
statute is reasonable but the defendant in fact had knowl-
edge of its invalidity. Because the burden of proof on this
question is the plaintiff’s, the question may be resolved on
summary judgment if the plaintiff cannot come forward with
facts from which bad faith can be inferred. But the question
is a factual one, and a plaintiff may rely on circumstantial
rather than direct evidence to make his case. Siegert v.
Gilley, 500 U. S. 226, 236 (1991) (KENNEDY, J., concurring in
judgment). The rule, of course, also works in reverse, for
the existence of a statute thought valid ought to allow a de-
fendant to argue that he acted in subjective good faith and is
entitled to exoneration no matter what the objective test is.

The distinction I draw is important because there is sup-
port in the common law for the proposition that a private
individual’s reliance on a statute, prior to a judicial determi-
nation of unconstitutionality, is considered reasonable as a
matter of law; and therefore under the circumstances of this
case, lack of probable cause can only be shown through proof
of subjective bad faith. Birdsall v. Smith, 158 Mich. 390,
394, 122 N. W. 626, 627 (1909). Thus the subjective element
dismissed as exceptional by the dissent may be the rule
rather than the exception.

I join the opinion of the Court because I believe there is
nothing contrary to what I say in that opinion. See ante,
at 169 (“[Wle do not foreclose the possibility that private
defendants faced with § 1983 liability . . . could be entitled to
an affirmative defense based on good faith and/or probable
cause or that §1983 suits against private . . . parties could
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require plaintiffs to carry additional burdens”). Though
they described the issue before them as “good-faith immu-
nity,” both the District Court and the Court of Appeals
treated the question as one of law. App. 12-14; 928 F. 2d
718, 721-722 (CA5 1991). The Court of Appeals in particular
placed heavy reliance on the policy considerations favoring a
rule that citizens may rely on statutes presumed to be valid.
Ibid. The latter inquiry, as Birdsall recognizes, however,
goes mainly to the question of objective reasonableness. I
do not understand either the District Court or the Court of
Appeals to make an unequivocal finding that the respondents
before us acted with subjective good faith when they filed
suit under the Mississippi replevin statute. Furthermore,
the question on which we granted certiorari was the narrow
one whether private defendants in § 1983 suits are entitled
to the same qualified immunity applicable to public officials,
ante, at 168, which of course would be subject to the objec-
tive standard of Harlow v. Fitzgerald. Under my view the
answer to that question is no. Though it might later be de-
termined that there is no triable issue of fact to save the
plaintiff’s case in the matter now before us, on remand it
ought to be open to him at least in theory to argue that the
defendants’ bad faith eliminates any reliance on the statute,
just as it ought to be open to the defendants to show good
faith even if some construct of a reasonable person in the
defendants’ position would have acted in a different way.

So I agree the case must be remanded for further
proceedings.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE SOUTER
and JUSTICE THOMAS join, dissenting.

The Court notes that we have recognized an immunity in
the §1983 context in two circumstances. The first is when
a similarly situated defendant would have enjoyed an immu-
nity at common law at the time § 1983 was adopted. Ante,
at 163-164. The second is when important public policy con-
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cerns suggest the need for an immunity. Ante, at 166-167.
Because I believe that both requirements, as explained in
our prior decisions, are satisfied here, I dissent.

First, I think it is clear that at the time §1983 was
adopted, there generally was available to private parties a
good-faith defense to the torts of malicious prosecution and
abuse of process.! See authorities cited ante, at 164; Malley
v. Briggs, 475 U. S. 335, 340-341 (1986) (noting that the gen-
erally accepted rule at common law was that a person would
be held liable if “the complaint was made maliciously and
without probable cause”); Pierson v. Ray, 386 U. S. 547, 555
(1967) (noting that at common law a police officer sued for
false arrest can rely on his own good faith in making the
arrest). And while the Court is willing to assume as much,
ante, at 165, it thinks this insufficient to sustain respondents’
claim to an immunity because the “qualified immunity” re-
spondents’ seek is not equivalent to such a “defense,” ante,
at 165-166.

But I think the Court errs in suggesting that the availabil-
ity of a good-faith common-law defense at the time of § 1983’s
adoption is not sufficient to support their claim to immunity.
The case on which respondents principally rely, Pierson, con-
sidered whether a police officer sued under § 1983 for false
arrest could rely on a showing of good faith in order to es-
cape liability. And while this Court concluded that the offi-
cer could rely on his own good faith, based in large part on
the fact that a good-faith defense had been available at com-
mon law, the Court was at best ambiguous as to whether it

! Describing the common law as providing a “defense” is something of a
misnomer—under the common law it was plaintiff’s burden to establish as
elements of the tort both that the defendant acted with malice and without
probable cause. T. Cooley, Law of Torts 184-185 (1879); J. Bishop, Com-
mentaries on Non-Contract Law §225, p. 90 (1889). Referring to the de-
fendant as having a good-faith defense is a useful shorthand for capturing
plaintiff’s burden and the related notion that a defendant could avoid liabil-
ity by establishing either a lack of malice or the presence of probable
cause.



Cite as: 504 U. S. 158 (1992) 177

REHNQUIST, C. J., dissenting

was recognizing a “defense” or an “immunity.” Compare
386 U. S., at 556 (criticizing Court of Appeals for concluding
that no “immunity” was available), with id., at 557 (recogniz-
ing a good-faith “defense”). Any initial ambiguity, however,
has certainly been eliminated by subsequent cases; there can
be no doubt that it is a qualified immunity to which the offi-
cer is entitled. See Malley, supra, at 340. Similarly, in
Wood v. Strickland, 420 U. S. 308, 318 (1975), we recognized
that, “[al]lthough there have been differing emphases and for-
mulations of the common-law immunity,” the general recog-
nition under state law that public officers are entitled to a
good-faith defense was sufficient to support the recognition
of a § 1983 immunity.

Thus, unlike the Court, I think our prior precedent estab-
lishes that a demonstration that a good-faith defense was
available at the time § 1983 was adopted does, in fact, provide
substantial support for a contemporary defendant claiming
that he is entitled to qualified immunity in the analogous
§ 1983 context. While we refuse to recognize a common-law
immunity if § 1983’s history or purpose counsel against apply-
ing it, ante, at 164, I see no such history or purpose that
would so counsel here.

Indeed, I am at a loss to understand what is accomplished
by today’s decision—other than a needlessly fastidious ad-
herence to nomenclature—given that the Court acknowl-
edges that a good-faith defense will be available for respond-
ents to assert on remand. Respondents presumably will be
required to show the traditional elements of a good-faith
defense—either that they acted without malice or that
they acted with probable cause. See n. 1, supra, Stewart
v. Sommeborn, 98 U. S. 187, 194 (1879); W. Prosser, Law of
Torts §120, p. 854 (4th ed. 1971). The first element, “mali-
ciousness,” encompasses an inquiry into subjective intent
for bringing the suit. Stewart, supra, at 192-193; Prosser,
supra, §120, at 855. This quite often includes an inquiry
into the defendant’s subjective belief as to whether he be-
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lieved success was likely. See, e.g., 2 C. Addison, Law of
Torts § 854 (1876) (“Proof of the absence of belief in the truth
of the charge by the person making it . . . is almost always
involved in the proof of malice”). But the second element,
“probable cause,” focuses principally on objective reasonable-
ness. Stewart, supra, at 194; Prosser, supra, §120, at 854.
Thus, respondents can successfully defend this suit simply
by establishing that their reliance on the replevin statute
was objectively reasonable for someone with their knowledge
of the circumstances. But this is precisely the showing that
entitles a public official to immunity. Harlow v. Fitzgerald,
457 U. S. 800, 818 (1982) (official must show his action did not
“violate clearly established statutory or constitutional rights
of which a reasonable person would have known”).2

Nor do I see any reason that this “defense” may not be
asserted early in the proceedings on a motion for summary
judgment, just as a claim to qualified immunity may be. Pro-
vided that the historical facts are not in dispute, the presence
or absence of “probable cause” has long been acknowledged
to be a question of law. Stewart, supra, at 193-194; 2 Addi-
son, supra, Y853, n. (p); J. Bishop, Commentaries on Non-
Contract Law §240, p. 95 (1889). And so I see no reason
that the trial judge may not resolve a summary judgment
motion premised on such a good-faith defense, just as we
have encouraged trial judges to do with respect to qualified

2There is perhaps one small difference between the historic common-
law inquiry and the modern qualified immunity inquiry. At common law,
a plaintiff can show the lack of probable cause either by showing that the
actual facts did not amount to probable cause (an objective inquiry) or by
showing that the defendant lacked a sincere belief that probable cause
existed (a subjective inquiry). Bishop, Commentaries on Non-Contract
Law §239, at 95. But relying on the subjective belief, rather than on an
objective lack of probable cause, is clearly exceptional. See Stewart v.
Sonneborn, 98 U. S. 187, 194 (1879) (describing subjective basis for finding
lack of probable cause as exception to general rule). I see no reason to
base our decision whether to extend a contemporary, objectively based
qualified immunity on the exceptional common-law case.
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immunity claims. Harlow, supra, at 818. Thus, private de-
fendants who have invoked a state attachment law are put
in the same position whether we recognize that they are enti-
tled to qualified immunity or if we instead recognize a good-
faith defense. Perhaps the Court believes that the “de-
fense” will be less amenable to summary disposition than will
the “immunity”; perhaps it believes the defense will be an
issue that must be submitted to the jury, see ante, at 168
(referring to cases such as this “proceed[ing] to trial”).
While I can see no reason why this would be so (given that
probable cause is a legal question), if it is true, today’s deci-
sion will only manage to increase litigation costs needlessly
for hapless defendants.

This, in turn, leads to the second basis on which we have
previously recognized a qualified immunity—reasons of pub-
lic policy. Assuming that some practical difference will re-
sult from recognizing a defense but not an immunity, I think
such a step is neither dictated by our prior decisions nor
desirable. It is true, as the Court points out, that in aban-
doning a strictly historical approach to § 1983 immunities we
have often explained our decision to recognize an immunity
in terms of the special needs of public officials. But those
cases simply do not answer—because the question was not
at issue—whether similar (or even completely unrelated) rea-
sons of public policy would warrant immunity for private
parties as well.

I believe there are such reasons. The normal presump-
tion that attaches to any law is that society will be benefited
if private parties rely on that law to provide them a remedy,
rather than turning to some form of private, and perhaps
lawless, relief. In denying immunity to those who reason-
ably rely on presumptively valid state law, and thereby dis-
couraging such reliance, the Court expresses confidence that
today’s decision will not “unduly impailr],” ibid., the public
interest. I do not share that confidence. I would have
thought it beyond peradventure that there is strong public
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interest in encouraging private citizens to rely on valid state
laws of which they have no reason to doubt the validity. Bul-
ler v. Buechler, 706 F. 2d 844, 851 (CA8 1983); Folsom Invest-
ment Co. v. Moore, 681 F. 2d 1032, 1037-1038 (CA5 1982).

Second, as with the police officer making an arrest, I be-
lieve the private plaintiff’s lot is “not so unhappy” that he
must forgo recovery of property he believes to be properly
recoverable through available legal processes or to be
“mulcted in damages,” Pierson, 386 U. S., at 555, if his belief
turns out to be mistaken. For as one Court of Appeals has
pointed out, it is at least passing strange to conclude that
private individuals are acting “under color of law” because
they invoke a state garnishment statute and the aid of state
officers, see Lugar v. Edmondson Oil Co., 457 U.S. 922
(1982), but yet deny them the immunity to which those same
state officers are entitled, simply because the private parties
are not state employees. Buller, supra, at 851. While
some of the strangeness may be laid at the doorstep of our
decision in Lugar, see 457 U. S., at 943 (Burger, C. J., dissent-
ing); and id., at 944-956 (Powell, J., dissenting), there is no
reason to proceed still further down this path. Our § 1983
jurisprudence has gone very far afield indeed, when it sub-
jects private parties to greater risk than their public coun-
terparts, despite the fact that §1983’s historic purpose was
“to prevent state officials from using the cloak of their au-
thority under state law to violate rights protected against
state infringement.” Id., at 948 (emphasis added). See also
Monroe v. Pape, 365 U. S. 167, 175-176 (1961).

Because I find today’s decision dictated neither by our own
precedent nor by any sound considerations of public policy,
I dissent.
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After his arrest on, inter alia, federal drug charges, petitioner Wade gave
law enforcement officials information that led them to arrest another
drug dealer. Subsequently, he pleaded guilty to the charges, and the
District Court sentenced him to the 10-year minimum sentence required
by 21 U. 8. C. §841(b)(1)(B) and the United States Sentencing Commis-
sion, Guidelines Manual (USSG). The court refused Wade’s request
that his sentence be reduced below the minimum to reward him for
his substantial assistance to the Government, holding that 18 U. S. C.
§3553(e) and USSG §5K1.1 empower the district courts to make such a
reduction only if the Government files a motion requesting the depar-
ture. The Court of Appeals affirmed, rejecting Wade’s arguments that
the District Court erred in holding that the absence of a Government
motion deprived it of the authority to reduce his sentence and that the
lower court was authorized to enquire into the Government’s motives
for failing to file a motion.

Held:

1. Federal district courts have the authority to review the Govern-
ment’s refusal to file a substantial-assistance motion and to grant a rem-
edy if they find that the refusal was based on an unconstitutional motive.
Since the parties assume that the statutory and Guidelines provisions
pose identical and equally burdensome obstacles, this Court is not re-
quired to decide whether § 5K1.1 “implements” and thereby supersedes
§3553(e) or whether the provisions pose separate obstacles. In both
provisions, the condition limiting the court’s authority gives the Govern-
ment a power, not a duty, to file a substantial-assistance motion. None-
theless, a prosecutor’s discretion when exercising that power is subject
to constitutional limitations that district courts can enforce. Thus, a
defendant would be entitled to relief if the prosecution refused to file a
motion for a suspect reason such as the defendant’s race or religion.
However, neither a claim that a defendant merely provided substantial
assistance nor additional but generalized allegations of improper motive
will entitle a defendant to a remedy or even to discovery or an evi-
dentiary hearing. A defendant has a right to the latter procedures
only if he makes a substantial threshold showing of improper motive.
Pp. 184-186.
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2. Wade has failed to raise a claim of improper motive. He has never
alleged or pointed to evidence tending to show that the Government
refused to file a motion for suspect reasons. And he argues to no avail
that, because the District Court erroneously believed that no impermis-
sible motive charge could state a claim for relief, it thwarted his attempt
to show that the Government violated his constitutional rights by with-
holding the motion arbitrarily or in bad faith. While Wade would be
entitled to relief if the prosecutor’s refusal to move was not rationally
related to any legitimate Government end, the record here shows no
support for his claim of frustration, and the claim as presented to the
District Court failed to rise to the level warranting judicial enquiry. In
response to the court’s invitation to state what evidence he would intro-
duce to support his claim, Wade merely explained the extent of his as-
sistance to the Government. This is a necessary, but not a sufficient,
condition for relief, because the Government’s decision not to move may
have been based simply on its rational assessment of the cost and benefit
that would flow from moving. Pp. 186-187.

936 F. 2d 169, affirmed.

SOUTER, J., delivered the opinion for a unanimous Court.

J. Matthew Martin, by appointment of the Court, 502 U. S.
1028, argued the cause for petitioner. With him on the
briefs was Eugene Gressman.

Robert A. Long, Jr., argued the cause for the United
States. With him on the brief were Solicitor General Starr,
Assistant Attorney General Mueller, Deputy Solicitor Gen-
eral Bryson, and Nina Goodman.*

JUSTICE SOUTER delivered the opinion of the Court.

Section 3553(e) of Title 18 of the United States Code em-
powers district courts, “[ulpon motion of the Government,”
to impose a sentence below the statutory minimum to reflect
a defendant’s “substantial assistance in the investigation or
prosecution of another person who has committed an of-
fense.” Similarly, §5K1.1 of the United States Sentencing
Commission, Guidelines Manual (Nov. 1991) (USSG), permits

*Charles B. Wayne filed a brief for the National Association of Criminal
Defense Lawyers as amicus curiae.
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district courts to go below the minimum required under the
Guidelines if the Government files a “substantial assistance”
motion. This case presents the question whether district
courts may subject the Government’s refusal to file such a
motion to review for constitutional violations. We hold that
they may, but that the petitioner has raised no claim to
such review.

On October 30, 1989, police searched the house of the
petitioner, Harold Ray Wade, Jr., discovered 978 grams of
cocaine, two handguns, and more than $22,000 in cash, and
arrested Wade. In the aftermath of the search, Wade gave
law enforcement officials information that led them to arrest
another drug dealer. In due course, a federal grand jury
indicted Wade for distributing cocaine and possessing co-
caine with intent to distribute it, both in violation of 21
U. S. C. §841(a)(1); for conspiring to do these things, in vio-
lation of §846; and for using or carrying a firearm during,
and in relation to, a drug crime, in violation of 18 U. S. C.
§924(c)(1). Wade pleaded guilty to all four counts.

The presentence report put the sentencing range under
the Guidelines for the drug offenses at 97 to 121 months, but
added that Wade was subject to a 10-year mandatory mini-
mum sentence, 21 U.S.C. §841(b)(1)(B), narrowing the
actual range to 120 to 121 months, see USSG §5G1.1(c)(2).
The report also stated that both USSG §2K2.4(a) and 18
U. S. C. §924(c) required a 5-year sentence on the gun count.
At the sentencing hearing in the District Court, Wade’s law-
yer urged the court to impose a sentence below the 10-year
minimum for the drug counts to reward Wade for his assist-
ance to the Government. The court responded that the Gov-
ernment had filed no motion as contemplated in 18 U. S. C.
§3553(e) and USSG §5K1.1 for sentencing below the mini-
mum, and ruled that, without such a motion, a court had no
power to go beneath the minimum. Wade got a sentence of
180 months in prison.



184 WADE ». UNITED STATES

Opinion of the Court

In the United States Court of Appeals for the Fourth Cir-
cuit, Wade argued the District Court was in error to say that
the absence of a Government motion deprived it of authority
to impose a sentence below 10 years for the drug convictions.
Wade lost this argument, 936 F. 2d 169, 171 (1991), and failed
as well on his back-up claim that the District Court was at
least authorized to enquire into the Government’s motives
for filing no motion, the court saying that any such enquiry
would intrude unduly upon a prosecutor’s discretion, id., at
172.  We granted certiorari, 502 U. S. 1003 (1991), and now
affirm.

The full text of 18 U. S. C. §3553(e) is this:

“Limited Authority to Impose a Sentence Below a Stat-
utory Minimum.—Upon motion of the Government, the
court shall have the authority to impose a sentence
below a level established by statute as minimum sen-
tence so as to reflect a defendant’s substantial assistance
in the investigation or prosecution of another person
who has committed an offense. Such sentence shall be
imposed in accordance with the guidelines and policy
statements issued by the Sentencing Commission pursu-
ant to section 994 of title 28, United States Code.”

And this is the relevant portion of USSG §5K1.1:

“Substantial Assistance to Authorities (Policy
Statement)

“Upon motion of the government stating that the de-
fendant has provided substantial assistance in the in-
vestigation or prosecution of another person who has
committed an offense, the court may depart from the
guidelines.”

Because Wade violated federal criminal statutes that carry
mandatory minimum sentences, this case implicates both 18
U. S. C. §3553(e) and USSG §5K1.1. Wade and the Govern-
ment apparently assume that where, as here, the minimum
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under the Guidelines is the same as the statutory minimum
and the Government has refused to file any motion at all,
the two provisions pose identical and equally burdensome
obstacles. See Brief for Petitioner 9, n. 2; Brief for United
States 11, n. 2. We are not, therefore, called upon to de-
cide whether §5K1.1 “implements” and thereby supersedes
§3553(e), see United States v. Ah-Kai, 951 F. 2d 490, 493-494
(CA2 1991); United States v. Keene, 933 F. 2d 711, 713-714
(CA9 1991), or whether the two provisions pose two separate
obstacles, see United States v. Rodriguez-Morales, 958 F. 2d
1441, 1443-1447 (CAS8 1992).

Wade concedes, as a matter of statutory interpretation,
that §3553(e) imposes the condition of a Government motion
upon the district court’s authority to depart, Brief for Peti-
tioner 9-10, and he does not argue otherwise with respect
to §5K1.1. He does not claim that the Government-motion
requirement is itself unconstitutional, or that the condition
is superseded in this case by any agreement on the Govern-
ment’s behalf to file a substantial-assistance motion, cf. San-
tobello v. New York, 404 U. S. 257, 262-263 (1971); United
States v. Conner, 930 F. 2d 1073, 1075-1077 (CA4), cert. de-
nied, 502 U. S. 958 (1991). Wade’s position is consistent with
the view, which we think is clearly correct, that in both
§3553(e) and §5K1.1 the condition limiting the court’s au-
thority gives the Government a power, not a duty, to file a
motion when a defendant has substantially assisted.

Wade nonetheless argues, and again we agree, that a
prosecutor’s discretion when exercising that power is subject
to constitutional limitations that district courts can enforce.
Because we see no reason why courts should treat a prosecu-
tor’s refusal to file a substantial-assistance motion differently
from a prosecutor’s other decisions, see, e. g., Wayte v. United
States, 470 U. S. 598, 608-609 (1985), we hold that federal
district courts have authority to review a prosecutor’s re-
fusal to file a substantial-assistance motion and to grant a
remedy if they find that the refusal was based on an uncon-
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stitutional motive. Thus, a defendant would be entitled to
relief if a prosecutor refused to file a substantial-assistance
motion, say, because of the defendant’s race or religion.

It follows that a claim that a defendant merely provided
substantial assistance will not entitle a defendant to a rem-
edy or even to discovery or an evidentiary hearing. Nor
would additional but generalized allegations of improper mo-
tive. See, e. g., United States v. Redondo-Lemos, 955 F. 2d
1296, 1302-1303 (CA9 1992); United States v. Jacob, 781 F. 2d
643, 646647 (CA8 1986); United States v. Gallegos-Curiel,
681 F. 2d 1164, 1169 (CA9 1982) (Kennedy, J.); United States
v. Berrios, 501 F. 2d 1207, 1211 (CA2 1974). Indeed, Wade
concedes that a defendant has no right to discovery or an
evidentiary hearing unless he makes a “substantial threshold
showing.” Brief for Petitioner 26.

Wade has failed to make one. He has never alleged, much
less claimed to have evidence tending to show, that the Gov-
ernment refused to file a motion for suspect reasons such as
his race or his religion. Instead, Wade argues now that the
District Court thwarted his attempt to make quite different
allegations on the record because it erroneously believed that
no charge of impermissible motive could state a claim for
relief. Hence, he now seeks an order of remand to allow him
to develop a claim that the Government violated his constitu-
tional rights by withholding a substantial-assistance motion
“arbitrarily” or “in bad faith.” See Brief for Petitioner 25.
This, Wade says, the Government did by refusing to move
because of “factors that are not rationally related to any le-
gitimate state objective,” see Reply Brief for Petitioner 4,
although he does not specifically identify any such factors.

As the Government concedes, see Brief for United States
26 (citing New Orleans v. Dukes, 427 U. S. 297, 303 (1976)
(per curiam)), Wade would be entitled to relief if the prose-
cutor’s refusal to move was not rationally related to any le-
gitimate Government end, cf. Chapman v. United States, 500
U. S. 453, 464-465 (1991), but his argument is still of no avail.
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This is so because the record shows no support for his claim
of frustration in trying to plead an adequate claim, and be-
cause his claim as presented to the District Court failed to
rise to the level warranting judicial enquiry. The District
Court expressly invited Wade’s lawyer to state for the record
what evidence he would introduce to support his position
if the court were to conduct a hearing on the issue. App.
10. In response, his counsel merely explained the extent
of Wade’s assistance to the Government. Ibid. This, of
course, was not enough, for although a showing of assistance
is a necessary condition for relief, it is not a sufficient one.
The Government’s decision not to move may have been based
not on a failure to acknowledge or appreciate Wade’s help,
but simply on its rational assessment of the cost and benefit
that would flow from moving. Cf. United States v. Doe, 290
U.S. App. D. C. 65, 70, 934 F. 2d 353, 358, cert. denied, 502
U. S. 896 (1991); United States v. La Guardia, 902 F. 2d 1010,
1016 (CA1 1990).

It is clear, then, that, on the present record, Wade is en-
titled to no relief, and that the judgment of the Court of
Appeals must be

Affirmed.



188 OCTOBER TERM, 1991

Per Curiam

COLEMAN v». THOMPSON, WARDEN, ET AL.

ON APPLICATION FOR STAY OF EXECUTION OF
SENTENCE OF DEATH

No. A-877 (91-8336). Decided May 20, 1992

In the 12th round of judicial review in a murder case which began 11
years ago, the District Court concluded that applicant Coleman had
failed to produce even a “colorable claim of innocence.”

Held: The application for a stay of execution is denied. There is no basis
for this Court to conclude that Coleman has produced “substantial evi-
dence” of innocence, especially where the District Court has reviewed
the claim and rejected it on the merits.

Application denied.

PER CURIAM.

As the District Court below observed, this is now the 12th
round of judicial review in a murder case which began 11
years ago. Yet despite having had 11 years to produce
exculpatory evidence, Coleman has produced what, in the
words of the District Court, does not even amount to a
“colorable showing of ‘actual innocence.”” Civ. Action No.
92-0352-R (WD Va., May 12, 1992), p. 19. We are hardly
well positioned to second-guess the District Court’s factual
conclusion—we certainly have no basis for concluding that
Coleman has produced “substantial evidence that he may be
innocent.” Post, at 189 (emphasis added). Indeed, a good
deal of Coleman’s effort in this latest round is devoted to an
attempt to undermine an expert’s genetic analysis that fur-
ther implicated him in the crime—an analysis conducted
after trial at Coleman’s request under the supervision of the
Commonwealth’s courts.

Contrary to the dissent’s characterization, Coleman’s claim
is far from “substantially identical” to that of Leonel Her-
rera, see Herrera v. Collins, No. 91-7328, cert. granted, 502
U. S. 1085 (1992). In Herrera the Distriect Court concluded
that the evidence of innocence warranted further inquiry.
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See 954 F. 2d 1029 (CA5 1992). Here, in contrast, the Dis-
trict Court reviewed Coleman’s claim of innocence and re-
jected it on the merits.

The application for stay of execution presented to THE
CHIEF JUSTICE and by him referred to the full Court is
denied.

It is so ordered.

JUSTICE STEVENS concurs in the denial of a stay and
would deny the petition for writ of certiorari.

JUSTICE BLACKMUN, dissenting.

Last Term the Court ruled that Roger Coleman could not
present his arguments on the merits to the federal courts,
simply because the person then acting as his attorney had
made a trivial error in filing his notice of appeal three days
late. Coleman v. Thompson, 501 U. S. 722 (1991). While I
dissented from that ruling—and still believe it was errone-
ous—I found some consolation in the Court’s suggestion that
matters might have been different had Coleman argued that
he was actually innocent of the crime. See id., at 747-751,
757.

Coleman has now produced substantial evidence that he
may be innocent of the crime for which he was sentenced to
die. Yet the Court once again turns him away, this time
permitting the Commonwealth of Virginia to execute him
without a hearing at which his evidence could be fully pre-
sented. The Court’s ruling is all the more troubling for me,
in view of this Court’s decision to hear argument next Term
in a case in which the petitioner contends, just as Coleman
does, that evidence of his innocence entitles him to a hear-
ing on the merits. Herrera v. Collins, No. 91-7328, cert.
granted, 502 U. S. 1085 (1992).

I have previously voted to stay an execution pending this
Court’s decision next Term in Herrera. See Ellis v. Texas,
503 U. S. 915 (1992); Ellis v. Collins, 503 U. S. 915 (1992). 1
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cannot believe that Coleman, who raises a substantially iden-
tical claim, should be denied all possibility of relief simply
because his petition reached this Court later than did Leonel
Herrera’s. Accordingly, I would stay the execution.

JUSTICE SOUTER would grant the application for stay of
execution.
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BURSON, ATTORNEY GENERAL AND REPORTER
FOR TENNESSEE ». FREEMAN

CERTIORARI TO THE SUPREME COURT OF TENNESSEE
No. 90-1056. Argued October 8, 1991—Decided May 26, 1992

Respondent Freeman, while the treasurer for a political campaign in Ten-
nessee, filed an action in the Chancery Court, alleging, among other
things, that §2-7-111(b) of the Tennessee Code—which prohibits the
solicitation of votes and the display or distribution of campaign materi-
als within 100 feet of the entrance to a polling place—limited her ability
to communicate with voters in violation of, inter alia, the First and
Fourteenth Amendments. The court dismissed her suit, but the State
Supreme Court reversed, ruling that the State had a compelling interest
in banning such activities within the polling place itself but not on the
premises around the polling place. Thus, it concluded, the 100-foot limit
was not narrowly tailored to protect, and was not the least restrictive
means to serve, the State’s interests.

Held: The judgment is reversed, and the case is remanded.

802 S. W. 2d 210, reversed and remanded.

JUSTICE BLACKMUN, joined by THE CHIEF JUSTICE, JUSTICE WHITE,
and JUSTICE KENNEDY, concluded that § 2-7-111(b) does not violate the
First and Fourteenth Amendments. Pp. 196-211.

(@) The section is a facially content-based restriction on political
speech in a public forum and, thus, must be subjected to exacting scru-
tiny: The State must show that the regulation is necessary to serve a
compelling state interest and that it is narrowly drawn to achieve that
end. This case presents a particularly difficult reconciliation, since it
involves a conflict between the exercise of the right to engage in political
discourse and the fundamental right to vote, which is at the heart of
this country’s democracy. Pp. 196-198.

(b) Section 2-7-111(b) advances Tennessee’s compelling interests in
preventing voter intimidation and election fraud. There is a substantial
and long-lived consensus among the 50 States that some restricted zone
around polling places is necessary to serve the interest in protecting the
right to vote freely and effectively. The real question then is how large
a restricted zone is permissible or sufficiently tailored. A State is not
required to prove empirically that an election regulation is perfectly
tailored to secure such a compelling interest. Rather, legislatures
should be permitted to respond to potential deficiencies in the electoral
process with foresight, provided that the response is reasonable and
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does not significantly impinge on constitutionally protected rights.
Mumnro v. Socialist Workers Party, 479 U. S. 189, 195-196. Section 2-7-
111(b)’s minor geographical limitation does not constitute such a signifi-
cant impingement. While it is possible that at some measurable dis-
tance from the polls governmental regulation of vote solicitation could
effectively become an impermissible burden on the First Amendment,
Tennessee, in establishing its 100-foot boundary, is on the constitutional
side of the line. Pp. 198-211.

JUSTICE SCALIA concluded that §2-7-111 is constitutional because it
is a reasonable, viewpoint-neutral regulation of a nonpublic forum. The
environs of a polling place, including adjacent streets and sidewalks,
have traditionally not been devoted to assembly and debate and there-
fore do not constitute a traditional public forum. Cf. Greer v. Spock,
424 U. S. 828. Thus, speech restrictions such as those in § 2-7-111 need
not be subjected to “exacting scrutiny” analysis. Pp. 214-216.

BLACKMUN, J., announced the judgment of the Court and delivered an
opinion, in which REENQUIST, C. J., and WHITE and KENNEDY, JJ., joined.
KENNEDY, J., filed a concurring opinion, post, p. 211. SCALIA, J., filed an
opinion concurring in the judgment, post, p. 214. STEVENS, J., filed a dis-
senting opinion, in which O’CONNOR and SOUTER, JJ., joined, post, p. 217.
THOMAS, J., took no part in the consideration or decision of the case.

Charles W. Burson, Attorney General of Tennessee, pe-
titioner, argued the cause, pro se. With him on the briefs
were John Knox Walkup, Solicitor General, and Andy
D. Bennett and Michael W. Catalano, Deputy Attorneys
General.

John E. Herbison argued the cause for respondent. With
him on the brief was Alan B. Morrison.*

*Briefs of amici curiae urging reversal were filed for the State of Ari-
zona et al. by Kenneth O. Eikenberry, Attorney General of Washington,
and James M. Johnson, Senior Assistant Attorney General, and by the
Attorneys General for their respective States as follows: Grant Woods of
Arizona, Gail Norton of Colorado, Richard Blumenthal of Connecticut,
Robert A. Butterworth of Florida, Michael J. Bowers of Georgia, Warren
Price III of Hawaii, Roland W. Burris of Illinois, Linley E. Pearson of
Indiana, Bonnie J. Campbell of lowa, Frederic J. Cowan of Kentucky, Mi-
chael E. Carpenter of Maine, Scott Harshbarger of Massachusetts, Frank
J. Kelley of Michigan, Hubert H. Humphrey 1II of Minnesota, William L.
Webster of Missouri, Marc Racicot of Montana, Frankie Sue Del Papa of
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JUSTICE BLACKMUN announced the judgment of the Court
and delivered an opinion, in which THE CHIEF JUSTICE, JUS-
TICE WHITE, and JUSTICE KENNEDY join.

Twenty-six years ago, this Court, in a majority opinion
written by Justice Hugo L. Black, struck down a state law
that made it a crime for a newspaper editor to publish an
editorial on election day urging readers to vote in a particu-
lar way. Mills v. Alabama, 384 U. S. 214 (1966). While the
Court did not hesitate to denounce the statute as an “obvious
and flagrant abridgment” of First Amendment rights, id., at
219, it was quick to point out that its holding “in no way
involve[d] the extent of a State’s power to regulate conduct
in and around the polls in order to maintain peace, order and
decorum there,” id., at 218.

Today, we confront the issue carefully left open in Mills.
The question presented is whether a provision of the Tennes-
see Code, which prohibits the solicitation of votes and the
display or distribution of campaign materials within 100 feet
of the entrance to a polling place, violates the First and Four-
teenth Amendments.

I

The State of Tennessee has carved out an election-day
“campaign-free zone” through §2-7-111(b) of its election
code. That section reads in pertinent part:

“Within the appropriate boundary as established in
subsection (a) [100 feet from the entrances], and the
building in which the polling place is located, the display
of campaign posters, signs or other campaign materials,
distribution of campaign materials, and solicitation of
votes for or against any person or political party or posi-

Nevada, Nicholas J. Spaeth of North Dakota, Mark Barnett of South Da-
kota, Paul Van Dam of Utah, Mary Sue Terry of Virginia, and Mario
J. Palumbo of West Virginia; and for the National Conference of State
Legislatures et al. by Richard Ruda and Frederick C. Schafrick.
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tion on a question are prohibited.” Tenn. Code Ann.
§2-7-111(b) (Supp. 1991).1

Violation of §2-7-111(b) is a Class C misdemeanor punish-
able by a term of imprisonment not greater than 30 days or
a fine not to exceed $50, or both. Tenn. Code Ann. §§2-19-
119 and 40-35-111(e)(3) (1990).

II

Respondent Mary Rebecca Freeman has been a candidate
for office in Tennessee, has managed local campaigns, and has
worked actively in statewide elections. In 1987, she was the
treasurer for the campaign of a city-council candidate in Met-
ropolitan Nashville-Davidson County.

Asserting that §§2-7-111(b) and 2-19-119 limited her abil-
ity to communicate with voters, respondent brought a facial
challenge to these statutes in Davidson County Chancery
Court. She sought a declaratory judgment that the provi-
sions were unconstitutional under both the United States
and the Tennessee Constitutions. She also sought a perma-
nent injunction against their enforcement.

The Chancellor ruled that the statutes did not violate the
United States or Tennessee Constitutions and dismissed re-
spondent’s suit. App. 50. He determined that §2-7-111(b)
was a content-neutral and reasonable time, place, and man-
ner restriction; that the 100-foot boundary served a compel-
ling state interest in protecting voters from interference, ha-

1Section 2-7-111(a) also provides for boundaries of 300 feet for counties
within specified population ranges. Petitioner’s predecessor Attorney
General (an original defendant) opined that this distinction was unconsti-
tutional under Art. XI, § 8, of the Tennessee Constitution. Tenn. Op. Atty.
Gen. No. 87-185 (1987). While this issue was raised in the pleadings, the
District Court held that respondent did not have standing to challenge the
300-foot boundaries because she was not a resident of any of those coun-
ties. The Tennessee Supreme Court did not reach the issue. Accord-
ingly, the constitutionality of the 100-foot boundary is the only restriction
before us.
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rassment, and intimidation during the voting process; and
that there was an alternative channel for respondent to exer-
cise her free speech rights outside the 100-foot boundary.
App. to Pet. for Cert. 1a.

The Tennessee Supreme Court, by a 4-to-1 vote, reversed.
802 S. W. 2d 210 (1990). The court first held that §2-7-
111(b) was content based “because it regulates a specific
subject matter, the solicitation of votes and the display or
distribution of campaign materials, and a certain category of
speakers, campaign workers.” Id., at 213. The court then
held that such a content-based statute could not be upheld
unless (i) the burden placed on free speech rights is justified
by a compelling state interest and (ii) the means chosen bear
a substantial relation to that interest and are the least intru-
sive to achieve the State’s goals. While the Tennessee Su-
preme Court found that the State unquestionably had shown
a compelling interest in banning solicitation of voters and
distribution of campaign materials within the polling place
itself, it concluded that the State had not shown a compelling
interest in regulating the premises around the polling place.
Accordingly, the court held that the 100-foot limit was not
narrowly tailored to protect the demonstrated interest.
The court also held that the statute was not the least restric-
tive means to serve the State’s interests. The court found
less restrictive the current Tennessee statutes prohibiting
interference with an election or the use of violence or intimi-
dation to prevent voting. See Tenn. Code Ann. §§2-19-101
and 2-19-115 (Supp. 1991). Finally, the court noted that if
the State were able to show a compelling interest in prevent-
ing congestion and disruption at the entrances to polling
places, a shorter radius “might perhaps pass constitutional
muster.” 802 S. W. 2d, at 214.

Because of the importance of the issue, we granted certio-
rari. 499 U. S. 958 (1991). We now reverse the Tennessee
Supreme Court’s judgment that the statute violates the
First Amendment of the United States Constitution.
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I11
The First Amendment provides that “Congress shall make
no law . . . abridging the freedom of speech . ...” This

Court in Thornhill v. Alabama, 310 U. S. 88, 95 (1940), said:
“The freedom of speech . . . which [is] secured by the First
Amendment against abridgment by the United States, [is]
among the fundamental personal rights and liberties which
are secured to all persons by the Fourteenth Amendment
against abridgment by a State.”

The Tennessee statute implicates three central concerns in
our First Amendment jurisprudence: regulation of political
speech, regulation of speech in a public forum, and regulation
based on the content of the speech. The speech restricted
by §2-7-111(b) obviously is political speech. “Whatever dif-
ferences may exist about interpretations of the First Amend-
ment, there is practically universal agreement that a major
purpose of that Amendment was to protect the free discus-
sion of governmental affairs.” Mills v. Alabama, 384 U. S.,
at 218. “For speech concerning public affairs is more than
self-expression; it is the essence of self-government.” Gar-
rison v. Louisiana, 379 U. S. 64, 74-75 (1964). Accordingly,
this Court has recognized that “the First Amendment ‘has
its fullest and most urgent application’ to speech uttered dur-
ing a campaign for political office.” Eu v. San Francisco
Cty. Democratic Central Comm., 489 U. S. 214, 223 (1989)
(quoting Momnitor Patriot Co. v. Roy, 401 U.S. 265, 272
(1971)).

The second important feature of § 2-7-111(b) is that it bars
speech in quintessential public forums. These forums in-
clude those places “which by long tradition or by government
fiat have been devoted to assembly and debate,” such as
parks, streets, and sidewalks. Perry Ed. Assn. v. Perry
Local Educators’ Assn., 460 U. S. 37, 45 (1983).2 “Such use

2Testimony at trial established that at some Tennessee polling locations
the campaign-free zone included sidewalks and streets adjacent to the poll-
ing places. See App. 23-24, 42. See also 802 S. W. 2d 210, 213 (1990).
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of the streets and public places has, from ancient times, been
a part of the privileges, immunities, rights, and liberties of
citizens.” Hague v. CI10, 307 U. S. 496, 515 (1939) (opinion
of Roberts, J.). At the same time, however, expressive ac-
tivity, even in a quintessential public forum, may interfere
with other important activities for which the property is
used. Accordingly, this Court has held that the government
may regulate the time, place, and manner of the expressive
activity, so long as such restrictions are content neutral, are
narrowly tailored to serve a significant governmental inter-
est, and leave open ample alternatives for communication.
United States v. Grace, 461 U. S. 171, 177 (1983). See also
Ward v. Rock Against Racism, 491 U. S. 781, 791 (1989).
The Tennessee restriction under consideration, however,
is not a facially content-neutral time, place, or manner
restriction. Whether individuals may exercise their free
speech rights near polling places depends entirely on
whether their speech is related to a political campaign. The
statute does not reach other categories of speech, such
as commercial solicitation, distribution, and display. This
Court has held that the First Amendment’s hostility to
content-based regulation extends not only to a restriction
on a particular viewpoint, but also to a prohibition of public
discussion of an entire topic. See, e. g., Consolidated Edi-
son Co. of N. Y. v. Public Service Comm™ of N. Y., 447 U. S.
530, 537 (1980). Accord, Simon & Schuster, Inc. v. Members
of N. Y. State Crime Victims Bd., 502 U. S. 105, 116 (1991)
(statute restricting speech about crime is content based).?

3Content-based restrictions also have been held to raise Fourteenth
Amendment equal protection concerns because, in the course of regulating
speech, such restrictions differentiate between types of speech. See Po-
lice Dept. of Chicago v. Mosley, 408 U. S. 92 (1972) (exemption of labor
picketing from ban on picketing near schools violates Fourteenth Amend-
ment right to equal protection). See also City Council of Los Angeles
v. Taxpayers for Vincent, 466 U. S. 789, 816 (1984) (suggesting that excep-
tion for political campaign signs from general ordinance prohibiting post-
ing of signs might entail constitutionally forbidden content discrimina-
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As a facially content-based restriction on political speech
in a publie forum, §2-7-111(b) must be subjected to exacting
scerutiny: The State must show that the “regulation is neces-
sary to serve a compelling state interest and that it is nar-
rowly drawn to achieve that end.” Perry Ed. Assn. v. Perry
Local Educators’ Assn., 460 U. S., at 45. Accord, Board of
Airport Comm’rs of Los Angeles v. Jews for Jesus, Inc., 482
U. S. 569, 573 (1987); Cornelius v. NAACP Legal Defense &
Ed. Fund, Inc., 473 U. S. 788, 800 (1985); United States V.
Grace, 461 U. S., at 177.

Despite the ritualistic ease with which we state this now-
familiar standard, its announcement does not allow us to
avoid the truly difficult issues involving the First Amend-
ment. Perhaps foremost among these serious issues are
cases that force us to reconcile our commitment to free
speech with our commitment to other constitutional rights
embodied in government proceedings. See, e. g., Sheppard
v. Maxwell, 384 U. S. 333, 361-363 (1966) (outlining restric-
tions on speech of trial participants that courts may impose
to protect an accused’s right to a fair trial). This case pre-
sents us with a particularly difficult reconciliation: the ac-
commodation of the right to engage in political discourse
with the right to vote—a right at the heart of our democracy.

Iv

Tennessee asserts that its campaign-free zone serves two
compelling interests. First, the State argues that its regu-
lation serves its compelling interest in protecting the right
of its citizens to vote freely for the candidates of their choice.*

tion). Under either a free speech or equal protection theory, a content-
based regulation of political speech in a public forum is valid only if it can
survive strict scrutiny. Carey v. Brown, 447 U. S. 455, 461-462 (1980).

4See Piper v. Swan, 319 F. Supp. 908, 911 (ED Tenn. 1970) (purpose of
regulation is to prevent intimidation of voters entering the polling place
by political workers), writ of mandamus denied sub nom. Piper v. United
States District Court, 401 U. S. 971 (1971).
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Second, Tennessee argues that its restriction protects the
right to vote in an election conducted with integrity and
reliability.?

The interests advanced by Tennessee obviously are com-
pelling ones. This Court has recognized that the “right to
vote freely for the candidate of one’s choice is of the essence
of a democratic society.” Reynolds v. Sims, 377 U.S. 533,
555 (1964). Indeed,

“In]Jo right is more precious in a free country than that
of having a voice in the election of those who make the
laws under which, as good citizens, we must live. Other
rights, even the most basic, are illusory if the right to
vote is undermined.” Wesberry v. Sanders, 376 U. S. 1,
17 (1964).

Accordingly, this Court has concluded that a State has a com-
pelling interest in protecting voters from confusion and
undue influence. See Fu, 489 U. S., at 228-229.

The Court also has recognized that a State “indisputably
has a compelling interest in preserving the integrity of its
election process.” Id., at 231. The Court thus has “upheld
generally applicable and evenhanded restrictions that pro-
tect the integrity and reliability of the electoral process it-
self.” Amnderson v. Celebrezze, 460 U. S. 780, 788, n. 9 (1983)
(collecting cases). In other words, it has recognized that a
State has a compelling interest in ensuring that an individu-
al’s right to vote is not undermined by fraud in the election
process.

To survive strict scrutiny, however, a State must do more
than assert a compelling state interest—it must demonstrate
that its law is necessary to serve the asserted interest.

5See Tennessee Law Revision Commission, Special Report of the Law
Revision Commission to Eighty-Seventh General Assembly of Tennessee
Concerning a Bill to Adopt an Elections Act Containing a Unified and
Coherent Treatment of All Elections 13 (1972) (provision is one of numer-
ous safeguards included to preserve “purity of elections”).
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While we readily acknowledge that a law rarely survives
such scrutiny, an examination of the evolution of election
reform, both in this country and abroad, demonstrates the
necessity of restricted areas in or around polling places.

During the colonial period, many government officials
were elected by the viva voce method or by the showing of
hands, as was the custom in most parts of Europe. That
voting scheme was not a private affair, but an open, public
decision, witnessed by all and improperly influenced by
some. The opportunities that the viva voce system gave for
bribery and intimidation gradually led to its repeal. See
generally E. Evans, A History of the Australian Ballot Sys-
tem in the United States 1-6 (1917) (Evans); J. Harris, Elec-
tion Administration in the United States 15-16 (1934) (Har-
ris); J. Rusk, The Effect of the Australian Ballot Reform on
Split Ticket Voting: 1876-1908, pp. 8-11 (1968) (Rusk).

Within 20 years of the formation of the Union, most States
had incorporated the paper ballot into their electoral system.
Initially, this paper ballot was a vast improvement. Individ-
ual voters made their own handwritten ballots, marked them
in the privacy of their homes, and then brought them to the
polls for counting. But the effort of making out such a ballot
became increasingly more complex and cumbersome. See
generally S. Albright, The American Ballot 14-19 (1942)
(Albright); Evans 5; Rusk 9-14.

Wishing to gain influence, political parties began to
produce their own ballots for voters. These ballots were
often printed with flamboyant colors, distinective designs, and
emblems so that they could be recognized at a distance.
State attempts to standardize the ballots were easily
thwarted—the vote buyer could simply place a ballot in the
hands of the bribed voter and watch until he placed it in the
polling box. Thus, the evils associated with the earlier viva
voce system reinfected the election process; the failure of
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the law to secure secrecy opened the door to bribery® and
intimidation.” See generally Albright 19-20; Evans 7, 11,
Harris 17, 1561-152; V. Key, Politics, Parties, and Pressure
Groups 649 (1952); J. Reynolds, Testing Democracy: Electoral
Behavior and Progressive Reform in New Jersey, 1880-1920,
p- 36 (1988); Rusk 14-23.

50One writer described the conditions as follows:

“This sounds like exaggeration, but it is truth; and these are facts so
notorious that no one acquainted with the conduct of recent elections now
attempts a denial—that the raising of colossal sums for the purpose of
bribery has been rewarded by promotion to the highest offices in the
Government; that systematic organization for the purchase of votes, indi-
vidually and in blocks, at the polls, has become a recognized factor in the
machinery of the parties; that the number of voters who demand money
compensation for their ballots has grown greater with each recurring elec-
tion.” J. Gordon, The Protection of Suffrage 13 (1891) (quoted in Evans
11).

Evans reports that the bribery of voters in Indiana in 1880 and 1888
was sufficient to determine the results of the election and that “[mlany
electors, aware that the corrupt element was large enough to be able to
turn the election, held aloof altogether.” Ibid.

" According to a report of a committee of the 46th Congress, men were
frequently marched or carried to the polls in their employers’ carriages.
They were then furnished with ballots and compelled to hold their hands
up with their ballots in them so they could easily be watched until the
ballots were dropped into the box. S. Rep. No. 497, 46th Cong., 2d Sess.,
9-10 (1880).

Evans recounted that intimidation, particularly by employers, was “ex-
tensively practiced”:

“Many labor men were afraid to vote and remained away from the polls.
Others who voted against their employers’ wishes frequently lost their
jobs. If the employee lived in a factory town, he probably lived in a tene-
ment owned by the company, and possibly his wife and children worked in
the mill. If he voted against the wishes of the mill-owners, he and his
family were thrown out of the mill, out of the tenement, and out of the
means of earning a livelihood. Frequently the owner and the manager of
the mill stood at the entrance of the polling-place and closely observed the
employees while they voted. In this condition, it cannot be said that the
workingmen exercised any real choice.” Evans 12-13 (footnote omitted).
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Approaching the polling place under this system was akin
to entering an open auction place. As the elector started
his journey to the polls, he was met by various party ticket
peddlers “who were only too anxious to supply him with
their party tickets.” Evans 9. Often the competition be-
came heated when several such peddlers found an uncom-
mitted or wavering voter. See L. Fredman, The Austra-
lian Ballot: The Story of an American Reform 24 (1968)
(Fredman); Rusk 17. Sham battles were frequently en-
gaged in to keep away elderly and timid voters of the opposi-
tion. See Fredman 24, 26-27; 143 North American Review
628-629 (1886) (cited in Evans 16). In short, these early
elections “were not a very pleasant spectacle for those who
believed in democratic government.” Id., at 10.

The problems with voter intimidation and election fraud
that the United States was experiencing were not unique.
Several other countries were attempting to work out satis-
factory solutions to these same problems. Some Australian
provinces adopted a series of reforms intended to secure the
secrecy of an elector’s vote. The most famous feature of the
Australian system was its provision for an official ballot, en-
compassing all candidates of all parties on the same ticket.
But this was not the only measure adopted to preserve the
secrecy of the ballot. The Australian system also provided
for the erection of polling booths (containing several voting
compartments) open only to election officials, two “scruti-
nees” for each candidate, and electors about to vote. See J.
Wigmore, The Australian Ballot System as Embodied in the
Legislation of Various Countries 69, 71, 78, 79 (1889) (Wig-
more) (excerpting provisions adopted by South Australia and
Queensland). See generally Albright 23; Evans 17; Rusk
23-24.

The Australian system was enacted in England in 1872
after a study by the committee of election practices identified
Australia’s ballot as the best possible remedy for the exist-
ing situation. See Wigmore 14-16. Belgium followed Eng-
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land’s example in 1877. Like the Australian provinces, both
England and Belgium excluded the general public from the
entire polling room. See Wigmore 94, 105. See generally
Albright 23-24; Evans 17-18; Rusk 24-25.

One of the earliest indications of the reform movement
in this country came in 1882 when the Philadelphia Civil
Service Reform Association urged its adoption in a pamphlet
entitled “English Elections.” Many articles were written
praising its usefulness in preventing bribery, intimidation,
disorder, and inefficiency at the polls. Commentators ar-
gued that it would diminish the growing evil of bribery by
removing the knowledge of whether it had been successful.
Another argument strongly urged in favor of the reform was
that it would protect the weak and dependent against intimi-
dation and coercion by employers and creditors. The inabil-
ity to determine the effectiveness of bribery and intimidation
accordingly would create order and decency at the polls.
See generally Albright 24-26; Evans 21-23; Rusk 25-29,
42-43.

After several failed attempts to adopt the Australian sys-
tem in Michigan and Wisconsin, the Louisville, Kentucky,
municipal government, the Commonwealth of Massachusetts,
and the State of New York adopted the Australian system in
1888. The Louisville law prohibited all but voters, candi-
dates or their agents, and electors from coming within 50
feet of the voting room inclosure. The Louisville law also
provided that candidates’ agents within the restricted area
“were not allowed to persuade, influence, or intimidate any
one in the choice of his candidate, or to attempt doing
so....” Wigmore 120. The Massachusetts and New York
laws differed somewhat from the previous Acts in that they
excluded the general public only from the area encompassed
within a guardrail constructed six feet from the voting com-
partments. See id., at 47, 128. This modification was con-
sidered an improvement because it provided additional moni-
toring by members of the general public and independent
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candidates, who in most States were not allowed to be repre-
sented by separate inspectors. Otherwise, “in order to per-
petrate almost every election fraud it would only be neces-
sary to buy up the election officers of the other party.” Id.,
at 52. Finally, New York also prohibited any person from
“electioneering on election day within any polling-place, or
within one hundred feet of any polling place.” Id., at 131.
See generally Evans 18-21; Rusk 26.

The success achieved through these reforms was imme-
diately noticed and widely praised. See generally Evans
21-24; Rusk 26-31, 42-43. One commentator remarked of
the New York law of 1888:

“We have secured secrecy; and intimidation by em-
ployers, party bosses, police officers, saloonkeepers and
others has come to an end.

“In earlier times our polling places were frequently,
to quote the litany, ‘scenes of battle, murder, and sudden
death.” This also has come to an end, and until night-
fall, when the jubilation begins, our election days are
now as peaceful as our Sabbaths.

“The new legislation has also rendered impossible the
old methods of frank, hardy, straightforward and shame-
less bribery of voters at the polls.” W. Ivins, The Elec-
toral System of the State of New York, Proceedings of
the 29th Annual Meeting of the New York State Bar
Association 316 (1906).2

The triumphs of 1888 set off a rapid and widespread adop-
tion of the Australian system in the United States. By 1896,

8 Similar results were achieved with the Massachusetts law:

“Quiet, order, and cleanliness reign in and about the polling-places. I
have visited precincts where, under the old system, coats were torn off
the backs of voters, where ballots of one kind have been snatched from
voters’ hands and others put in their places, with threats against using
any but the substituted ballots; and under the new system all was orderly
and peaceable.” 2 Annals of the American Academy of Political and Social
Science 738 (1892).
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almost 90 percent of the States had adopted the Australian
system. This accounted for 92 percent of the national elec-
torate. See Rusk 30-31. See also Albright 26-28; Evans
27T; post, at 215, n. 1 (SCALIA, J., concurring in judgment)
(citations to statutes passed before 1900).

The roots of Tennessee’s regulation can be traced back to
two provisions passed during this period of rapid reform.
Tennessee passed the first relevant provision in 1890 as part
of its switch to an Australian system. In its effort to “se-
curle] the purity of elections,” Tennessee provided that only
voters and certain election officials were permitted within
the room where the election was held or within 50 feet of
the entrance. The Act did not provide any penalty for viola-
tion and applied only in the more highly populated counties
and cities. 1890 Tenn. Pub. Acts, ch. 24, §§12 and 13.

The second relevant provision was passed in 1901 as an
amendment to Tennessee’s “Act to preserve the purity of
elections, and define and punish offenses against the elective
franchise.” The original Act, passed in 1897, made it a mis-
demeanor to commit various election offenses, including the
use of bribery, violence, or intimidation in order to induce a
person to vote or refrain from voting for any particular per-
son or measure. 1897 Tenn. Pub. Acts, ch. 14. The 1901
amendment made it a misdemeanor for any person, except
the officers holding the elections, to approach nearer than 30
feet to any voter or ballot box. This provision applied to all
Tennessee elections. 1901 Tenn. Pub. Acts, ch. 142.

These two laws remained relatively unchanged until 1967,
when Tennessee added yet another proscription to its secret
ballot law. This amendment prohibited the distribution of
campaign literature “on the same floor of a building, or
within one hundred (100) feet thereof, where an election is
in progress.” 1967 Tenn. Pub. Acts, ch. 85.

In 1972, the State enacted a comprehensive code to regu-
late the conduct of elections. The code included a section
that proscribed the display and the distribution of campaign
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material and the solicitation of votes within 100 feet of the
entrance to a polling place. The 1972 “campaign-free zone”
is the direct precursor of the restriction challenged in the
present litigation.

Today, all 50 States limit access to the areas in or around
polling places. See App. to Pet. for Cert. 26a—50a; Note,
Defoliating the Grassroots: Election Day Restrictions on Po-
litical Speech, 77 Geo. L. J. 2137 (1989) (summarizing statutes
as of 1989). The National Labor Relations Board also limits
activities at or near polling places in union-representation
elections.’

In sum, an examination of the history of election regula-
tion in this country reveals a persistent battle against two
evils: voter intimidation and election fraud. After an unsuc-
cessful experiment with an unofficial ballot system, all 50
States, together with numerous other Western democracies,
settled on the same solution: a secret ballot secured in part
by a restricted zone around the voting compartments. We
find that this widespread and time-tested consensus demon-
strates that some restricted zone is necessary in order to
serve the States’ compelling interests in preventing voter
intimidation and election fraud.

Respondent and the dissent advance three principal chal-
lenges to this conclusion. First, respondent argues that re-
stricted zones are overinclusive because States could secure
these same compelling interests with statutes that make it a
misdemeanor to interfere with an election or to use violence
or intimidation to prevent voting. See, e.g., Tenn. Code
Ann. §§2-19-101 and 2-19-115 (Supp. 1991). We are not
persuaded. Intimidation and interference laws fall short of
serving a State’s compelling interests because they “deal

9See, e. g., Season-All Industries, Inc. v. NLRB, 654 F. 2d 932 (CA3
1981); NLRB v. Carroll Contracting and Ready-Mix, Inc., 636 F. 2d 111
(CA5 1981); Midwest Stock Exchange, Inc. v. NLRB, 620 F. 2d 629 (CAT),
cert. denied, 449 U. S. 873 (1980); Michem, Inc., 170 N. L. R. B. 362 (1968);
Claussen Baking Co., 134 N. L. R. B. 111 (1961).
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with only the most blatant and specific attempts” to impede
elections. Cf. Buckley v. Valeo, 424 U. S. 1, 28 (1976) (exist-
ence of bribery statute does not preclude need for limits on
contributions to political campaigns). Moreover, because
law enforcement officers generally are barred from the vicin-
ity of the polls to avoid any appearance of coercion in the
electoral process, see Tenn. Code Ann. §2-7-103 (1985),
many acts of interference would go undetected. These un-
detected or less than blatant acts may nonetheless drive the
voter away before remedial action can be taken.

Second, respondent and the dissent argue that Tennessee’s
statute is underinclusive because it does not restrict other
types of speech, such as charitable and commercial solicita-
tion or exit polling, within the 100-foot zone. We agree that
distinguishing among types of speech requires that the stat-
ute be subjected to strict scrutiny. We do not, however,
agree that the failure to regulate all speech renders the stat-
ute fatally underinclusive. In fact, as one early commenta-
tor pointed out, allowing members of the general public ac-
cess to the polling place makes it more difficult for political
machines to buy off all the monitors. See Wigmore 52.
But regardless of the need for such additional monitoring,
there is, as summarized above, ample evidence that political
candidates have used campaign workers to commit voter in-
timidation or electoral fraud. In contrast, there is simply
no evidence that political candidates have used other forms
of solicitation or exit polling to commit such electoral abuses.
States adopt laws to address the problems that confront
them. The First Amendment does not require States to
regulate for problems that do not exist.

Finally, the dissent argues that we confuse history with
necessity. Yet the dissent concedes that a secret ballot was
necessary to cure electoral abuses. Contrary to the dis-
sent’s contention, the link between ballot secrecy and some
restricted zone surrounding the voting area is not merely
timing—it is common sense. The only way to preserve the
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secrecy of the ballot is to limit access to the area around
the voter.! Accordingly, we hold that some restricted zone
around the voting area is necessary to secure the State’s
compelling interest.

The real question then is how large a restricted zone is
permissible or sufficiently tailored. Respondent and the dis-
sent argue that Tennessee’s 100-foot boundary is not nar-
rowly drawn to achieve the State’s compelling interest in
protecting the right to vote. We disagree.

As a preliminary matter, the long, uninterrupted, and
prevalent use of these statutes makes it difficult for States
to come forward with the sort of proof the dissent wishes to
require. The majority of these laws were adopted originally
in the 1890’s, long before States engaged in extensive legis-
lative hearings on election regulations. The prevalence of
these laws, both here and abroad, then encouraged their re-
enactment without much comment. The fact that these laws
have been in effect for a long period of time also makes it
difficult for the States to put on witnesses who can testify as
to what would happen without them. Finally, it is difficult
to isolate the exact effect of these laws on voter intimidation
and election fraud. Voter intimidation and election fraud
are successful precisely because they are difficult to detect.

Furthermore, because a government has such a compelling
interest in securing the right to vote freely and effectively,
this Court never has held a State “to the burden of demon-
strating empirically the objective effects on political stability
that [are] produced” by the voting regulation in question.

The logical connection between ballot secrecy and restricted zones
distinguishes this case from those cited by the dissent in which the Court
struck down longstanding election regulations. In those cases, there was
no rational connection between the asserted interest and the regulation.
See, e. g., Harper v. Virginia Bd. of Elections, 383 U. S. 663, 666 (1966)
(“Voter qualifications have no relation to wealth nor to paying or not pay-
ing this or any other tax”).
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Mumnro v. Socialist Workers Party, 479 U. S. 189, 195 (1986).!
Elections vary from year to year, and place to place. It is
therefore difficult to make specific findings about the effects
of a voting regulation. Moreover, the remedy for a tainted
election is an imperfect one. Rerunning an election would
have a negative impact on voter turnout.'’? Thus, requiring
proof that a 100-foot boundary is perfectly tailored to deal
with voter intimidation and election fraud

“would necessitate that a State’s political system sustain
some level of damage before the legislature could take
corrective action. Legislatures, we think, should be
permitted to respond to potential deficiencies in the elec-
toral process with foresight rather than reactively, pro-
vided that the response is reasonable and does not sig-
nificantly impinge on constitutionally protected rights.”
Id., at 195-196 (emphasis added).

1 This modified “burden of proof” does not apply to all cases in which
there is a conflict between First Amendment rights and a State’s election
process—instead, it applies only when the First Amendment right threat-
ens to interfere with the act of voting itself, i. e., cases involving voter
confusion from overcrowded ballots, like Mumnro, or cases such as this one,
in which the challenged activity physically interferes with electors at-
tempting to cast their ballots. Thus, for example, States must come for-
ward with more specific findings to support regulations directed at intan-
gible “influence,” such as the ban on election-day editorials struck down
in Mills v. Alabama, 384 U. S. 214 (1966).

2The dissent argues that our unwillingness to require more specific
findings is in tension with Sheppard v. Maxwell, 384 U. S. 333 (1966), an-
other case in which there was conflict between two constitutional rights.
Trials do not, however, present the same evidentiary or remedial prob-
lems. Because the judge is concerned only with the trial before him, it is
much easier to make specific findings. And while the remedy of rerun-
ning a trial is an onerous one, it does not suffer from the imperfections of
a rescheduled election. Nonetheless, even in the fair trial context, we
reaffirmed that, given the importance of the countervailing right, “‘our
system of law has always endeavored to prevent even the probability of
unfairness.”” Id., at 352 (quoting In re Murchison, 349 U.S. 133, 136
(1955)) (emphasis added).
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We do not think that the minor geographic limitation
prescribed by §2-7-111(b) constitutes such a significant
impingement. Thus, we simply do not view the question
whether the 100-foot boundary line could be somewhat
tighter as a question of “constitutional dimension.” Id., at
197. Reducing the boundary to 25 feet, as suggested by the
Tennessee Supreme Court, 802 S. W. 2d, at 214, is a differ-
ence only in degree, not a less restrictive alternative in kind.
Buckley v. Valeo, 424 U. S., at 30. As was pointed out in
the dissenting opinion in the Tennessee Supreme Court, it
“takes approximately 15 seconds to walk 75 feet.” 802
S. W. 2d, at 215. The State of Tennessee has decided that
these last 15 seconds before its citizens enter the polling
place should be their own, as free from interference as possi-
ble. We do not find that this is an unconstitutional choice.'®

At some measurable distance from the polls, of course,
governmental regulation of vote solicitation could effectively
become an impermissible burden akin to the statute struck
down in Mills v. Alabama, 384 U. S. 214 (1966). See also
Meyer v. Grant, 486 U. S. 414 (1988) (invalidating absolute
bar against the use of paid circulators). In reviewing chal-
lenges to specific provisions of a State’s election laws, how-
ever, this Court has not employed any “‘litmus-paper test’

13 Respondent also raises two more specific challenges to the tailoring of
the Tennessee statute. First, she contends that there may be some poll-
ing places so situated that the 100-foot boundary falls in or on the other
side of a highway. Second, respondent argues that the inclusion of quint-
essential public forums in some campaign-free zones could result in the
prosecution of an individual for driving by in an automobile with a cam-
paign bumper sticker. At oral argument, petitioner denied that the stat-
ute would reach this latter, inadvertent conduct, since this would not con-
stitute “display” of campaign material. Tr. of Oral Arg. 33-35. In any
event, these arguments are “as applied” challenges that should be made by
an individual prosecuted for such conduct. If successful, these challenges
would call for a limiting construction rather than a facial invalidation. In
the absence of any factual record to support respondent’s contention that
the statute has been applied to reach such circumstances, we do not enter-
tain the challenges in this case.
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that will separate valid from invalid restrictions.” Amnder-
son v. Celebrezze, 460 U. S., at 789 (quoting Storer v. Brown,
415 U. S. 724, 730 (1974)). Accordingly, it is sufficient to say
that in establishing a 100-foot boundary, Tennessee is on the
constitutional side of the line.

In conclusion, we reaffirm that it is the rare case in which
we have held that a law survives strict serutiny. This, how-
ever, is such a rare case. Here, the State, as recognized ad-
ministrator of elections, has asserted that the exercise of free
speech rights conflicts with another fundamental right, the
right to cast a ballot in an election free from the taint of
intimidation and fraud. A long history, a substantial con-
sensus, and simple common sense show that some restricted
zone around polling places is necessary to protect that funda-
mental right. Given the conflict between these two rights,
we hold that requiring solicitors to stand 100 feet from the
entrances to polling places does not constitute an unconstitu-
tional compromise.

The judgment of the Tennessee Supreme Court is re-
versed, and the case is remanded for further proceedings not
inconsistent with this opinion.

It is so ordered.

JUSTICE THOMAS took no part in the consideration or
decision of this case.

JUSTICE KENNEDY, concurring.

Earlier this Term, I questioned the validity of the Court’s
recent First Amendment precedents suggesting that a State
may restrict speech based on its content in the pursuit of a
compelling interest. Simon & Schuster, Inc. v. Members of
N. Y. State Crime Victims Bd., 502 U. S. 105, 124-125 (1991)
(opinion concurring in judgment). Under what I deem the
proper approach, neither a general content-based proscrip-
tion of speech nor a content-based proscription of speech in
a public forum can be justified unless the speech falls within
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one of a limited set of well-defined categories. Seeibid. To-
day’s case warrants some elaboration on the meaning of the
term “content based” as used in our jurisprudence.

In Simon & Schuster, my concurrence pointed out the
seeming paradox that notwithstanding “our repeated state-
ment that ‘above all else, the First Amendment means that
government has no power to restrict expression because of
its message, its ideas, its subject matter, or its content,”” id.,
at 126 (quoting Police Dept. of Chicago v. Mosley, 408 U. S.
92, 95 (1972)), we had fallen into the practice of suggesting
that content-based limits on speech can be upheld if confined
in a narrow way to serve a compelling state interest. I con-
tinue to believe that our adoption of the compelling-interest
test was accomplished by accident, 502 U. S., at 125, and
as a general matter produces a misunderstanding that has
the potential to encourage attempts to suppress legitimate
expression.

The test may have a legitimate role, however, in sorting
out what is and what is not a content-based restriction. See
1d., at 128 (“[W]e cannot avoid the necessity of deciding . . .
whether the regulation is in fact content based or content
neutral”). As the Court has recognized in the context of
regulations of the time, place, or manner of speech, “[g]ov-
ernment regulation of expressive activity is content neutral
so long as it is ‘justified without reference to the content
of the regulated speech.”” Ward v. Rock Against Racism,
491 U. S. 781, 791 (1989) (quoting Clark v. Community for
Creative Non-Violence, 468 U. S. 288, 293 (1984)) (emphasis
added in Ward). In some cases, the fact that a regulation
is content based and invalid because outside any recognized
category permitting suppression will be apparent from its
face. In my view that was true of the New York statute we
considered in Simon & Schuster, and no further inquiry was
necessary. To read the statute was sufficient to strike it
down as an effort by government to restrict expression be-
cause of its content.
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Discerning the justification for a restriction of expression,
however, is not always so straightforward as it was, or
should have been, in Simon & Schuster. In some cases, a
censorial justification will not be apparent from the face of a
regulation which draws distinctions based on content, and
the government will tender a plausible justification unrelated
to the suppression of speech or ideas. There the compelling-
interest test may be one analytical device to detect, in an
objective way, whether the asserted justification is in fact an
accurate description of the purpose and effect of the law.
This explanation of the compelling-interest analysis is not
explicit in our decisions; yet it does appear that in time,
place, and manner cases, the regulation’s justification is a
central inquiry. See, e.g., Ward v. Rock Against Racism,
supra, at 791; Clark v. Community for Creative Nomn-
Violence, supra, at 293; Heffron v. International Society for
Krishna Consciousness, Inc., 452 U. S. 640, 648-649, and
n. 12 (1981). And in those matters we do not apply as strict
a requirement of narrow tailoring as in other contexts, Ward
v. Rock Against Racism, supra, at 797, although this may
be because in cases like Ward, Clark, and Heffron, content
neutrality was evident on the face of the regulations once
the justification was identified and became itself the object
of examination.

The same use of the compelling-interest test is adopted
today, not to justify or condemn a category of suppression
but to determine the accuracy of the justification the State
gives for its law. The outcome of that analysis is that the
justification for the speech restriction is to protect another
constitutional right. As I noted in Simon & Schuster, there
is a narrow area in which the First Amendment permits free-
dom of expression to yield to the extent necessary for the
accommodation of another constitutional right. 502 U. S., at
124, 128. That principle can apply here without danger that
the general rule permitting no content restriction will be
engulfed by the analysis; for under the statute the State acts
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to protect the integrity of the polling place where citizens
exercise the right to vote. Voting is one of the most funda-
mental and cherished liberties in our democratic system of
government. The State is not using this justification to
suppress legitimate expression. With these observations, I
concur in the opinion of JUSTICE BLACKMUN and the judg-
ment of the Court.

JUSTICE SCALIA, concurring in the judgment.

If the category of “traditional public forum” is to be a tool
of analysis rather than a conclusory label, it must remain
faithful to its name and derive its content from tradition.
Because restrictions on speech around polling places on elec-
tion day are as venerable a part of the American tradition
as the secret ballot, Tenn. Code Ann. §2-7-111 (Supp. 1991)
does not restrict speech in a traditional public forum, and
the “exacting scrutiny” that the plurality purports to apply,
ante, at 198, is inappropriate. Instead, I believe that § 2-7-
111, though content based, is constitutional because it is
a reasonable, viewpoint-neutral regulation of a nonpublic
forum. I therefore concur in the judgment of the Court.

As the plurality correctly notes, the 100-foot zone estab-
lished by §2-7-111 sometimes encompasses streets and side-
walks adjacent to the polling places. Ante, at 196, n. 2.
The plurality’s determination that §2-7-111 is subject to
strict serutiny is premised on its view that these areas are
“quintessential public forums,” having “‘by long tradition
. . . been devoted to assembly and debate.”” Ante, at 196
(emphasis added). Insofar as areas adjacent to functioning
polling places are concerned, that is simply not so. Statutes
such as §2-7-111 have an impressively long history of gen-
eral use. Ever since the widespread adoption of the secret
ballot in the late 19th century, viewpoint-neutral restrictions
on election-day speech within a specified distance of the poll-
ing place—or on physical presence there—have been com-
monplace, indeed prevalent. By 1900, at least 34 of the 45
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States (including Tennessee) had enacted such restrictions.!
It is noteworthy that most of the statutes banning election-
day speech near the polling place specified the same distance
set forth in §2-7-111 (100 feet),? and it is clear that the re-

1 Act of Mar. 3, 1875, No. 18, § 95, 1874-1875 Ala. Acts 76, 99; Act of Mar.
4, 1891, No. 30, §39, 1891 Ark. Gen. Acts 32, 48; Act of Mar. 20, 1891, ch.
130, §32.1215, 1891 Cal. Stats. 165, 178; Act of Mar. 26, 1891, §37, 1891
Colo. Sess. Laws 143, 164; Act of June 22, 1889, ch. 247, §13, 1889 Conn.
Pub. Acts 155, 158; Act of May 15, 1891, ch. 37, §33, 1891 Del. Laws 85,
100; Act of May 25, 1895, ch. 4328, §39, 1895 Fla. Laws 56, 76; Act of Feb.
25, 1891, §4, 1891 Idaho Sess. Laws 50, 51; Act of June 22, 1891, §28, 1891
I1l. Laws 107, 119; Act of Mar. 6, 1889, ch. 87, §55, 1889 Ind. Acts 157, 182;
Act of Apr. 12, 1886, ch. 161, §13, 1886 Iowa Acts 187, 192; Act of Mar. 11,
1893, ch. 78, §26, 1893 Kan. Sess. Laws 106, 120; Act of June 30, 1892, ch.
65, §25, 1891-1892 Ky. Acts 106, 121; Act of Apr. 2, 1896, ch. 202, § 103,
1896 Md. Laws 327, 384; Act of Apr. 12, 1895, ch. 275, 1895 Mass. Acts 276;
Act of Apr. 21, 1893, ch. 4, §108, 1893 Minn. Laws 16, 51; Act of 1880, ch.
16, §11, 1880 Miss. Gen. Laws 108, 112; Act of May 16, 1889, §35, 1889 Mo.
Laws 105, 110; Mont. Code Ann., Title 4, § 73 (1895); Act of Mar. 4, 1891,
ch. 24, §29, 1891 Neb. Laws 238, 255; Act of Mar. 13, 1891, ch. 40, § 30, 1891
Nev. Stats. 40, 46; Act of May 28, 1890, ch. 231, §63, 1890 N. J. Laws 361,
397; Act of May 2, 1890, ch. 262, §35, 1890 N. Y. Laws 482, 494; Act of Mar.
7, 1891, ch. 66, §34, 1891 N. D. Laws 171, 182; Act of May 4, 1885, 1885
Ohio Leg. Acts 232, 235; Act of Feb. 13, 1891, §19, 1891 Ore. Laws 8, 13;
Act of Mar. 5, 1891, ch. 57, §35, 1891 S. D. Laws 152, 164; Act of Mar. 11,
1890, ch. 24, §13, 1890 Tenn. Pub. Acts 50, 55; Act of Mar. 28, 1896, ch. 69,
§37, 1896 Utah Laws 183, 208; Act of Mar. 6, 1894, ch. 746, § 10, 1893-1894
Va. Acts 862, 864; Act of Mar. 19, 1890, ch. 13, §33, 1889-1890 Wash. Laws
400, 412; Act of Mar. 11, 1891, ch. 89, §79, 1891 W. Va. Acts 226, 257; Act
of Apr. 3, 1889, ch. 248, §36, 1889 Wis. Laws 253, 267; Act of Jan. 1, 1891,
ch. 100, 1890 Wyo. Sess. Laws 392.

2E. g., Act of Mar. 4, 1891, No. 30, §39, 1891 Ark. Gen. Acts 32, 48; Act
of Mar. 20, 1891, ch. 130, §1215, 1891 Cal. Stats. 165, 178; Act of Mar. 26,
1891, §37, 1891 Colo. Sess. Laws 143, 164; Act of June 22, 1889, ch. 247,
§13, 1889 Conn. Pub. Acts 155, 158; Act of Feb. 25, 1891, §4, 1890 Idaho
Sess. Laws 50, 51; Act of June 22, 1891, §28, 1891 Ill. Laws 107, 119; Act
of Apr. 12, 1886, ch. 161, §13, 1886 Iowa Acts 187, 192; Act of Mar. 11,
1893, ch. 78, §26, 1893 Kan. Sess. Laws 106, 120; Act of Apr. 2, 1896, ch.
202, §103, 1896 Md. Laws 327, 384; Act of May 16, 1889, §35, 1889 Mo.
Laws 105, 110; Act of Mar. 4, 1891, ch. 24, §29, 1891 Neb. Laws 238, 255;
Act of Mar. 13, 1891, ch. 40, §30, 1891 Nev. Stats. 40, 46; Act of May 2§,
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stricted zones often encompassed streets and sidewalks.
Thus, the streets and sidewalks around polling places have
traditionally not been devoted to assembly and debate.

Nothing in the public forum doctrine or in this Court’s
precedents warrants disregard of this longstanding tradition.
“Streets and sidewalks” are not public forums in all places,
see Greer v. Spock, 424 U. S. 828 (1976) (streets and side-
walks on military base are not a public forum), and the long
usage of our people demonstrates that the portions of streets
and sidewalks adjacent to polling places are not public fo-
rums at all times either. This unquestionable tradition
could be accommodated, I suppose, by holding laws such as
§2-7-111 to be covered by our doctrine of permissible “time,
place, and manner” restrictions upon public forum speech—
which doctrine is itself no more than a reflection of our tradi-
tions, see Perry Ed. Assn. v. Perry Local Educators’ Assn.,
460 U.S. 37, 45 (1983). The problem with this approach,
however, is that it would require some expansion of (or a
unique exception to) the “time, place, and manner” doctrine,
which does not permit restrictions that are not content neu-
tral (§2-7-111 prohibits only electioneering speech). Ibid.
It is doctrinally less confusing to acknowledge that the envi-
rons of a polling place, on election day, are simply not a “tra-
ditional public forum”—which means that they are subject
to speech restrictions that are reasonable and viewpoint neu-
tral. Id., at 46.

For the reasons that the plurality believes §2-7-111 sur-
vives exacting scrutiny, ante, at 198-211, I believe it is at
least reasonable; and respondent does not contend that it is
viewpoint discriminatory. I therefore agree with the judg-
ment of the Court that §2-7-111 is constitutional.

1890, ch. 231, §63, 1890 N. J. Laws 361, 397; Act of May 4, 1885, 1885 Ohio
Leg. Acts 232, 235; Act of Mar. 28, 1896, ch. 69, §37, 1896 Utah Laws 183,
208; Act of Apr. 3, 1889, ch. 248, §36, 1889 Wis. Laws 253, 267.
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JUSTICE STEVENS, with whom JUSTICE O’CONNOR and
JUSTICE SOUTER join, dissenting.

The speech and conduct prohibited in the campaign-free
zone created by Tenn. Code Ann. §2-7-111 (Supp. 1991) is
classic political expression. As this Court has long recog-
nized, “[d]iscussion of public issues and debate on the quali-
fications of candidates are integral to the operation of the
system of government established by our Constitution. The
First Amendment affords the broadest protection to such po-
litical expression in order ‘to assure [the] unfettered inter-
change of ideas for the bringing about of political and social
changes desired by the people.”” Buckley v. Valeo, 424 U. S.
1, 14 (1976) (citation omitted). Therefore, I fully agree with
the plurality that Tennessee must show that its “ ‘regulation
is necessary to serve a compelling state interest and that it
is narrowly drawn to achieve that end.”” Ante, at 198 (cita-
tions omitted). I do not agree, however, that Tennessee has
made anything approaching such a showing.

I

Tennessee’s statutory “campaign-free zone” raises consti-
tutional concerns of the first magnitude. The statute di-
rectly regulates political expression and thus implicates a
core concern of the First Amendment. Moreover, it targets
only a specific subject matter (campaign speech) and a de-
fined class of speakers (campaign workers) and thus regu-
lates expression based on its content. In doing so, the Ten-
nessee statute somewhat perversely disfavors speech that
normally is accorded greater protection than the kinds of
speech that the statute does not regulate. For these rea-
sons, Tennessee unquestionably bears the heavy burden of
demonstrating that its silencing of political expression is
necessary and narrowly tailored to serve a compelling state
interest.

Statutes creating campaign-free zones outside polling
places serve two quite different functions—they protect or-
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derly access to the polls and they prevent last-minute cam-
paigning. There can be no question that the former con-
stitutes a compelling state interest and that, in light of
our decision in Mzills v. Alabama, 384 U. S. 214 (1966), the
latter does not. Accordingly, a State must demonstrate that
the particular means it has fashioned to ensure orderly ac-
cess to the polls do not unnecessarily hinder last-minute
campaigning.

Campaign-free zones are noteworthy for their broad, anti-
septic sweep. The Tennessee zone encompasses at least
30,000 square feet around each polling place; in some States,
such as Kentucky and Wisconsin, the radius of the restricted
zone is 500 feet—silencing an area of over 750,000 square
feet. Even under the most sanguine scenario of participa-
tory democracy, it is difficult to imagine voter turnout so
complete as to require the clearing of hundreds of thousands
of square feet simply to ensure that the path to the polling-
place door remains open and that the curtain that protects
the secrecy of the ballot box remains closed.

The fact that campaign-free zones cover such a large area
in some States unmistakably identifies censorship of election-
day campaigning as an animating force behind these restric-
tions. That some States have no problem maintaining order
with zones of 50 feet or less strongly suggests that the more
expansive prohibitions are not necessary to maintain access
and order. Indeed, on its face, Tennessee’s statute appears
informed by political concerns. Although the statute ini-
tially established a 100-foot zone, it was later amended to
establish a 300-foot zone in 12 of the State’s 95 counties. As
the State Attorney General observed, “there is not a rational
basis” for this special treatment, for there is no “discernable
reason why an extension of the boundary . . . is necessary
in” those 12 counties. Brief in Opposition 4a, Tenn. Op.
Atty. Gen. No. 87-185.

Moreover, the Tennessee statute does not merely reg-
ulate conduct that might inhibit voting; it bars the simple
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“display of campaign posters, signs, or other campaign mate-
rials.” §2-7-111(b). Bumper stickers on parked cars and
lapel buttons on pedestrians are taboo. The notion that such
sweeping restrictions on speech are necessary to maintain
the freedom to vote and the integrity of the ballot box bor-
ders on the absurd.

The evidence introduced at trial to demonstrate the neces-
sity for Tennessee’s campaign-free zone was exceptionally
thin. Although the State’s sole witness explained the need
for special restrictions inside the polling place itself, she of-
fered no justification for a ban on political expression outside
the polling place.! On this record it is far from surprising
that the Tennessee Supreme Court—which surely is more
familiar with the State’s electoral practices and traditions
than we are—concluded that the 100-foot ban outside the
polling place was not justified by regulatory concerns. This
conclusion is bolstered by Tennessee law, which indicates
that normal police protection is completely adequate to main-
tain order in the area more than 10 feet from the polling
place.?

Perhaps in recognition of the poverty of the record, the
plurality—without briefing, or legislative or judicial fact-
finding—Ilooks to history to assess whether Tennessee’s stat-

1See 802 S. W. 2d 210, 213 (Tenn. 1990) (“The specific testimony of the
State’s witness about confusion, error, overcrowding, etc. concerned the
numbers of persons present in the polling place itself, not the numbers of
persons outside the polls”).

2Within the polling place itself, and within 10 feet of its entrance, a
prohibition against the presence of nonvoters is justified, in part by the
absence of normal police protection. Section 2-7-103(c) provides:
“No policeman or other law-enforcement officer may come nearer to the
entrance to a polling place than ten feet (10’) or enter the polling place
except at the request of the officer of elections or the county election
commission or to make an arrest or to vote.”
There is, however, no reason to believe that the Tennessee Legislature
regarded the normal protection against disruptive conduct outside that
10-foot area as insufficient to guarantee orderly access.
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ute is in fact necessary to serve the State’s interests. From
its review of the history of electoral reform, the plurality
finds that

“all 50 States . . . settled on the same solution: a secret
ballot secured in part by a restricted zone around the
voting compartments. We find that this widespread
and time-tested consensus demonstrates that some re-
stricted zone is necessary in order to serve the States’
compelling interest in preventing voter intimidation and
election fraud.” Ante, at 206 (emphasis added).

This analysis is deeply flawed; it confuses history with
necessity, and mistakes the traditional for the indispensable.
The plurality’s reasoning combines two logical errors: First,
the plurality assumes that a practice’s long life itself estab-
lishes its necessity; and second, the plurality assumes that a
practice that was once necessary remains necessary until it
is ended.?

With regard to the first, the fact that campaign-free zones
were, as the plurality indicates, introduced as part of a
broader package of electoral reforms does not demonstrate
that such zones were necessary. The abuses that affected
the electoral system could have been cured by the institution
of the secret ballot and by the heightened regulation of the
polling place alone, without silencing the political speech out-
side the polling place.* In my opinion, more than mere tim-
ing is required to infer necessity from tradition.

31 leave it to historians to review the substantive accuracy of the plural-
ity’s narrative, for I find more disturbing the plurality’s use of history.

4The plurality’s suggestion that “[t]he only way to preserve the