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DIGEST 

1 .  Where an  o f f e r  which had been extended f o r  t h e  pe r iod  
requested by t h e  c o n t r a c t i n g  agency neve r the l e s s  e x p i r e s  ( a s  
do a l l  o t h e r  o f f e r s ) ,  t h e  c o n t r a c t i n g  o f f i c e r  may a l low t h e  
successful o f f e r o r  t o  w a i v e  t h e  e x p i r a t i o n  of i ts proposal  
acceptance per iod  wi thout  reopening n e g o t i a t i o n s  t o  make an  
award on t h e  b a s i s  of t h e  o f f e r  as submitted since waiver 
under these circumstances is no t  p r e j u d i c i a l  t o  t h e  
compet i t ive  system. 

2.  Al lega t ion  t h a t  o t h e r  o f f e r o r s  may have acquired 
p r o p r i e t a r y  informat ion  from a former employee of p r o t e s t e r  
involves  a d i s p u t e  between p r i v a t e  p a r t i e s  which does not  
provide a basis f o r  p r o t e s t  t o  t h e  General Accounting 
Off ice. 

DECISION 

S u b l e t t e  E l e c t r i c ,  Inc., p r o t e s t s  t h e  award of a c o n t r a c t  t o  
Shorrock E l e c t r o n i c  Systems, I n c . ,  under request f o r  
proposa ls  (RFP) N o .  DACA05-88-R-0069, i s sued  by t h e  U.S. 
Army Corps of Engineers ,  f o r  t h e  a c q u i s i t i o n  of a s e c u r i t y  
fence a t  t h e  Navajo Army Depot, Arizona. The p r o t e s t e r  
alleges t h a t  c e r t a i n  i r r e g u l a r i t i e s  adverse ly  a f f e c t e d  t h i s  
procurement. S p e c i f i c a l l y ,  t h e  p r o t e s t e r  contends t h a t  t h e  
Corps d i d  not make an  award w i t h i n  t h e  proposal  acceptance  
pe r iod ,  as extended,  and t h a t  two success ive  r e q u e s t s  f o r  
b e s t  and f i n a l  o f f e r s  (BAFO) were improper. S u b l e t t e  also 
a l l e g e s  t h a t  o t h e r  o f f e r o r s  may have acquired ce r t a in  

! 



propr i e t a ry  i n f o r m a t i o n  f rom a f o r m e r  employee  or employees  
o f  S u b l e t t e .  - 1 /  

We d e n y  t h e  protest  i n  pa r t  and d i s m i s s  i t  i n  pa r t .  

The RFP was i s s u e d  o n  March 16 and o f f e r s  were i n i t i a l l y  
r e c e i v e d  on  A p r i l  28.  The a g e n c y  reports t h a t  o n  May 5 ,  
1988,  Teledyne-Brown E n g i n e e r i n g  ( T B E )  s u b m i t t e d  a n  agency-  
l e v e l  protest  a g a i n s t  t h e  s o l i c i t a t i o n  r e g a r d i n g  t h e  
e l e c t r o n i c  I n t r u s i o n  D e t e c t i o n  System ( IDS)  p o r t i o n  o f  t h e  
project .  Dur ing  t h e  pendency  o f  TBE's p ro tes t ,  t h e  Corps 
a t t e m p t e d  t o  mod i fy  t h e  r e q u i r e m e n t s  o f  t h e  s o l i c i t a t i o n  t o  
e n a b l e  t h e  p r o c u r e m e n t  t o  p r o c e e d  d e s p i t e  t h e  protest .  On 
J u n e  16 ,  t h e  Corps i s s u e d  amendment N o .  5 which made 
o p t i o n a l  t h e  i n s t a l l a t i o n  o f  t h e  I D S .  By l e t t e r  d a t e d  
J u n e  17 ,  t h e  Corps a d v i s e d  t h e  o f f e r o r s  t o  s u b m i t  r e v i s e d  
cost proposals by  J u n e  27 ,  which  would b e  c o n s i d e r e d  as 
BAFOs and t h a t  proposals s h o u l d  i n c l u d e  a 30-day a c c e p t a n c e  
p e r i o d .  

A f t e r  BAFOs were r e c e i v e d ,  TBE, b y  l e t t e r  d a t e d  J u l y  11 ,  
w i thd rew i t s  p r o t e s t .  A s  a r e s u l t  o f  t h e  w i t h d r a w a l  on 
J u l y  20, t h e  Corps i s s u e d  amendment N o .  6 t o  t h e  RFP t o  
a g a i n  r e q u i r e  t h e  e l e c t r o n i c  I D S .  The  Corps a d v i s e d  t h e  
o f f e r o r s  by c o v e r  l e t t e r  d a t e d  J u l y  21 t o  s u b m i t  r e v i s e d  
cost proposals by  J u l y  29,  which  would be c o n s i d e r e d  as t h e  
s e c o n d  BAFOs and  t h a t  proposals s h o u l d  i n c l u d e  a 10-day 
e x t e n s i o n  o f  t h e  proposal a c c e p t a n c e  period. The r e c o r d  
shows t h a t  S h o r r o c k ,  i n  r e s p o n s e  t o  t h e  f i r s t  r e q u e s t  f o r  
B A F O s ,  e x t e n d e d  i t s  proposal a c c e p t a n c e  period o n  J u n e  24 
f o r  30 d a y s  f rom J u n e  27 a s  r e q u e s t e d ,  and  t h a t  t h e  f i r m  
a l so  p r o v i d e d  t h e  r e q u e s t e d  10-day e x t e n s i o n  i n  i t s  s e c o n d  
BAFO. However, i t  appears t h a t  S h o r r o c k ' s  proposal 
a c c e p t a n c e  period e x p i r e d  o n  Augus t  6 and  was o n l y  r e v i v e d  
o n  Augus t  8 ( r e c e i v e d  by t h e  a g e n c y  on Augus t  1 1 )  f o r  a n  
a d d i t i o n a l  30 d a y s  t o  Sep tember  5. The agency  awarded t h e  
c o n t r a c t  t o  S h o r r o c k  on  September 14. F u r t h e r ,  it also 
appears t h a t  t h e  o t h e r  o f f e r o r s '  proposal a c c e p t a n c e  p e r i o d  
a lso e x p i r e d  a t  l e a s t  o n c e  p r i o r  t o  t h e  award d a t e .  T h i s  
protest  f o l l o w e d  . 

- 1 /  I n  i t s  comments t o  t h e  a g e n c y  report, t h e  p ro t e s t e r ,  f o r  
t h e  f i r s t  t i m e ,  s u g g e s t s  t h a t  t h e  t e c h n i c a l  e v a l u a t i o n  was 
f l a w e d  and u r g e s  u s  t o  d e l a y  o u r  d e c i s i o n  u n t i l  it r e c e i v e s  
documen t s  u n d e r  i t s  Freedom o f  I n f o r m a t i o n  A c t  ( F O I A )  
r e q u e s t .  We m e r e l y  n o t e  t h a t  t h e  protester may f i l e  a new 
pro tes t  b a s e d  o n  i n f o r m a t i o n  r e v e a l e d  i n  i t s  FOIA r e q u e s t ,  
i f  otherwise t i m e l y  . 
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The f irst  i r r e g u l a r i t y  c i t e d  by  t h e  protester i n  s u p p o r t  of 
i ts p o s i t i o n  i s  t h a t  t h e  Corps d i d  n o t  make award  w i t h i n  t h e  
10-day e x t e n s i o n  p e r i o d  f o r  a c c e p t a n c e  o f  o f f e r s .  As n o t e d  
above, t h e  r e c o r d  d o e s  show t h a t  S h o r r o c k ' s  o f f e r  e x p i r e d  
and  was r e v i v e d  b u t  had a g a i n  e x p i r e d .  However,  e v e n  though  
t h e  a w a r d e e ' s  o f f e r  had e x p i r e d ,  it is  n o t  improper f o r  a n  
agency  t o  accept a n  e x p i r e d  o f f e r  f o r  a p r o p o s e d  award 
w i t h o u t  r e o p e n i n g  n e g o t i a t i o n s .  P r o t e c t i v e  Materials C o . ,  
I n c . ,  B-225495, Mar. 18,  1987,  87-1 CPD (1 303. We have  h e l d  
that where  t h e  a c c e p t a n c e  p e r i o d  h a s  e x p i r e d  on  a l l  
proposals, t h e  c o n t r a c t i n g  o f f i c e r  may allow t h e  s u c c e s s f u l  
o f f e r o r  t o  w a i v e  t h e  e x p i r a t i o n  of its proposal a c c e p t a n c e  
p e r i o d  w i t h o u t  r e o p e n i n g  n e g o t i a t i o n s  t o  make a n  award o n  
t h e  b a s i s  of t h e  o f f e r  a s  s u b m i t t e d  s i n c e  w a i v e r  u n d e r  these 
c i r c u m s t a n c e s  is n o t  p r e j u d i c i a l  t o  t h e  c o m p e t i t i v e  s y s t e m .  
Data T e c h n o l o g y  I n d u s t r i e s ,  I n c . ,  B-197858, J u l y  1 ,  1980,  
80-2 CPD 11 2. Here, t h e  awardee  d id  n o t  s e e k  any  a d v a n t a g e  
o v e r  o t h e r  o f f e r o r s .  I t  o f f e r e d ,  as  d i d  t h e  o t h e r  o f f e r o r s ,  
t h e  10-day e x t e n s i o n  t o  i t s  a c c e p t a n c e  p e r i o d  a s  r e q u e s t e d  
b y  t h e  Corps i n  t h e  s e c o n d  r e q u e s t  f o r  BAFOs.  Thus ,  i n  o u r  
v iew,  w a i v e r  o f  t h e  e x p i r a t i o n  o f  i t s  p r o p o s e d  a c c e p t a n c e  
period d i d  n o t  p r e j u d i c e  t h e  c o m p e t i t i v e  system. 

Nex t ,  t h e  protester  a r g u e s  t h a t  it was improper t o  r e q u e s t  
t w o  s u c c e s s i v e  B A F O s  and t h a t  t h e s e  s u c c e s s i v e  r e q u e s t s  were 
p r e j u d i c i a l  t o  S u b l e t t e ,  b y  "open ing  t h e  d o o r  t o  c o l l u s i o n  
among b i d d e r s . "  Our Bid P r o t e s t  R e g u l a t i o n s  p r o v i d e  t h a t  i n  
n e g o t i a t e d  p r o c u r e m e n t s  a l l e g e d  improprieties which d o  n o t  
e x i s t  i n  t h e  i n i t i a l  s o l i c i t a t i o n  b u t  which  are  s u b s e q u e n t l y  
i n c o r p o r a t e d  i n t o  t h e  s o l i c i t a t i o n  must  be protested b e f o r e  
t h e  n e x t  c l o s i n g  d a t e  f o r  r ece ip t  o f  proposals. 4 C.F.R. 
S 2 1 . 2 ( a ) ( l )  ( 1 9 8 8 ) .  Here, a l t h o u g h  s e c o n d  BAFOs were d u e  
o n  J u l y  29 ,  S u b l e t t e  d i d  n o t  f i l e  a protest  c h a l l e n g i n g  t h e  
r e q u e s t  f o r  s e c o n d  BAFOs u n t i l  September 13. A c c o r d i n g l y ,  
t h i s  protest  g r o u n d  is u n t i m e l y  and w i l l  n o t  be c o n s i d e r e d .  
See - Wyl ie  M e c h a n i c a l ,  B-228695, O c t .  27,  1987,  87-2 CPD 
11 407. I n  a n y  e v e n t ,  t h e  r e c o r d  shows t h a t  t h e r e  was a 
v a l i d  r e a s o n  f o r  t h e  second  round  o f  BAFOs. S p e c i f i c a l l y ,  
t h e  a g e n c y  c h a n g e d  its r e q u i r e m e n t s  f o r  t h e  e l e c t r o n i c  I D S .  
Where a v a l i d  r e a s o n  e x i s t s  f o r  r e q u e s t i n g  a s e c o n d  round  o f  
BAFOs, there is  n o t h i n g  improper w i t h  r e q u e s t i n g  a f u r t h e r  - -  
BAFO. M. R o s e n b l a t t  & - S o n s ,  B-230026, B i 2 3 0 0 2 6 i 3 ,  A p r .  26,  
1988, 88-1 C P D  11 409. The protester  h a s  n o t  shown t h a t  t h e  
s e c o n d  r e q u e s t  was made f o r  o ther  t h a n  a v a l i d  r e a s o n  or 
t h a t  it r e s u l t e d  i n  c o l l u s i o n  among o f f e r o r s .  

F i n a l l y ,  S u b l e t t e  a l leges  t h a t  o t h e r  o f f e r o r s  may have 
a c q u i r e d  i t s  propr ie ta ry  i n f o r m a t i o n  from a f o r m e r  employee 
or employees  of S u b l e t t e .  T h i s  i s s u e ,  however ,  is beyond 
t h e  scope o f  o u r  b i d  protest  f u n c t i o n .  R a d i o  TV Reports,  
I n c . ,  8-224173, Sept. 24, 1986,  86-2 CPD 1 344. An - 
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a l lega t ion  concerning t h e  a c t i o n s  d u r i n g  t h e  c o m p e t i t i v e  
p r o c e s s  of a former employee and a c o m p e t i t o r  o f f e r o r  
i n v o l v e s  a d i s p u t e  between p r i v a t e  p a r t i e s  conce rn ing  
b u s i n e s s  p r a c t i c e s  and r e l a t i o n s h i p s  which is p r o p e r l y  for  
r e so lu t ion  by t h e  involved  p r i v a t e  p a r t i e s  t h rough  t h e  
cour t s ,  if n e c e s s a r y .  Id .  T h u s ,  t h i s  a s p e c t  of t h e  p r o t e s t  
is also d i s m i s s e d .  W e  a g a i n  n o t e  t h a t  S u b l e t t e  h a s  f a i l e d  
t o  s u b s t a n t i a t e  i ts claim t h a t  any agency a c t i o n  was 
invo lved  i n  t h e  a l l e g e d  m i s u s e  of p r o p r i e t a r y  d a t a :  r a t h e r  
it a p p e a r s  t h a t  p r i v a t e  p a r t i e s  a l o n e  are a l l e g e d l y  
involved  . 
The p r o t e s t  is den ied  i n  p a r t  and d i s m i s s e d  i n  p a r t .  

James F. Hinchman 
G e n e r a l  Counsel  
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