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A common c a r r i e r  i s  n o t  l i a b l e  f o r  f l o o d  damage 
t o  g o o d s  s t o r e d  w h i l e  i n  t r a n s i t ,  w h e r e  t h e  
f l o o d  c o n s t i t u t e d  a n  a c t  o f  God a n d  t h e r e  is no 
i 3 t e r v e n i n g  f a u l t  a t t r i b u t a b l e  t o  t h e  c a r r i e r .  

A i r  Land  F o r w a r d e r s  S u d d a t h ,  I n c .  ( S u d d a t h ) ,  h a s  
a p p e a l e d  o u r  C l a i m s  G r o u p ' s  d e n i a l  o f  i t s  c l a i m  f o r  a 
r e f u n d  o f  $342  w h i c h  t h e  D e p a r t m e n t  o f  t h e  Navy ( N a v y )  
c o l l e c t e d  by o f f s e t  t o  c o m p e n s a t e  f o r  water  damage 
i n c u r r e d ,  d u r i i g  t r a n s p o r t  by  S u d d a t h ,  t o  h o u s e h o l d  g o o d s  
owned by a Navy C h i e f  P e t t y  O f f i c e r .  We f i n d  t h a t  S u d d a t h  
is e n t i t l e d  t o  a r e f u n d .  

The  f a c t s  a r e  u n d i s p u t e d .  S u d d a t h  p a c k e d  t h e  g o o d s  13 
M a y p o r t ,  F l o r i d a ,  a n d  d e l i v e r e d  them t o  E a s t e r n  Moving  a n d  
S t o r a g e  o f  W a r w i c k ,  Rhode I s l a n d  ( a n  a g e n t  o f  S u d d a t h ) ,  f o r  
s t o r a g e - i n - t r a n s i t .  F l o o d i n g  o c c u r r e d  i n  t h e  Warwick a r e a  
w h i l e  t h e  g o o d s  were i i  s t o r a g e ,  a n d  wa te r  l e v e l s  i n  t h e  
w a r e h o u s e  a s  h i g h  a s  4 f e e t  c a u s e d  e x t e n s i v e  damage  t o  
s e v e r a l  i t ems .  The  Navy d e t e r m i n e d  t h a t  S u d d a t h  was l i a b l e  
f o r  $ 3 4 2  o f  damage  b e c a u s e  i t  h a d  f a i l e d  t o  comply  w i t h  a 
p r o v i s i o n  o f  t h e  T e n d e r  o f  S e r v i c e  A g r e e m e n t  ( T e n d e r )  
r e q u i r i n g  t h a t  a l l  s t o r a g e - i n - t r a n s i t  p r o p e r t y  b e  s t o r e d  a t  
l e a s t  2 i 3 c h e s  a b o v e  t h e  f l o o r  ( o n  p a l l e t s  o r  o t h e r  
p l a t f o r m s ) .  S u d d a t h  d e n i e d  l i a b i l i t y ,  h o w e v e r ,  a s s e r t i n g  
t h a t  s i n c e  t h e  damage  f r o m  a 4-fOOt f l o o d  w o u l d  n o t  h a v e  
b e e n  a v e r t e d  e v e n  h a d  t h e  i t e m s  b e e n  2 i n c h e s  a b o v e  t h e  
f l o o r ,  t h e  damage  was a t t r i b u t a b l e  t o  a n  a c t  o f  God. The 
Navy u l t i m a t e l y  c o l l e c t e d  t h e  $ 3 4 2  by a d m i 3 i s t r a t i v e  o f f s e t  
a g a i n s t  o t h e r  a m o u n t s  d u e  S u d d a t h .  

A l t h o u g h  a c a r r i e r  g e n e r a l l y  is l i a b l e  f o r  a l l  damage  
t o  p r o p e r t y  i t  t r a n s p o r t s ,  a c a r r i e r  w i l l  n o t  b e  h e l d  
l i a b l e  i f  i t  s h o w s  t h a t  t h e  damage  w a s  c a u s e d  by  c e r t a i i  
e v e n t s  b e y o n d  i t s  c o n t r o l ,  i n c l u d i n g  a n  a c t  o f  God, see 
M i s s o u r i  P a c i f i c  R . R .  V .  E l m o r e  6 S t a h l ,  377 U.S. 1 3 4  
( 1 9 6 4 1 ,  a n d  t h e r e  is no i n t e r v e n i n g  f a u l t  a t t r i b u t a b l e  t o  
t h e  c a r r i e r .  - S e e  S i g m o n ,  M i l l e r ' s  L a w  o f  F r e i g h t  Loss a n d  
Damage C l a i m s ,  8 3  ( 4 t h  e d .  1 9 7 4 ) .  A f l o o d  c a n  c o n s t i t u t e  
a n  a c t  o f  God s u f f i c i e n t  t o  r e l i e v e  a c a r r i e r  o f  l i a b i l i t y  
i f  i t  i s  e x t r a o r d i n a r y .  1 A m .  J u r .  2d A c t  o f  God 5 .  
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S u d d a t h  o b v i o u s l y  c o n s i d e r s  t h e  f l o o d  h e r e  
e x t r a o r d i n a r y  a n d ,  s i n c e  t h e  Navy h a s  p r e s e n t e d  no e v i d e n c e  
o r  a r g u m e n t  t h a t  S u d d a t h  r e a s o n a b l y  s h o u l d  h a v e  a n t i c i p a t e d  
m a j o r  f l o o d i n g ,  w e  a g r e e  t h a t  t h e  4 - f o o t  f l o o d  d i d  
c o n s t i t u t e  a?  a c t  o f  God. The r e m a i n i n g  q u e s t i o n  i s  
w h e t h e r ,  n o t w i t h s t a n d i n g  a n  a c t  o f  God, t h e  damage was 
a t t r i b u t a b l e  t o  a n y  i n t e r v e n i a g  f a u l t  o f  S u d d a t h .  

I t  seems t o  b e  t h e  N a v y ' s  p o s i t i o n  t h a t  S u d d a t h ' s  
f a i l u r e  t o  s t o r e  t h e  g o o d s  2 i n c h e s  a b o v e  t h e  f l o o r  a s  
r e q u i r e d  u n d e r  i t s  T e n d e r  c o n s t i t u t e d  s u f f i c i e n t  i n t e r v e n -  
i n g  f a u l t  t o  r e n d e r  S u d d a t h  l i a b l e  n o t w i t h s t a n d i n g  t h e  a c t  
o f  God. We d i s a g r e e .  W h i l e  n o t  a l l  t h e  c i r c u m s t a n c e s  o f  
t h e  f l o o d  a r e  c l e a r  f r o m  t h e  r e c o r d ,  w e  t h i n k  i t  is f a i r l y  
c l e a r  t h a t  damage  r e s u l t i n g  f r o m  4 f e e t  o f  w a t e r  c o u l d  n o t  
h a v e  b e e n  a v e r t e d  by s t o r i n g  t h e  g o o d s  2 i n c h e s  o f f  t h e  
f l o o r .  We t h e r e f o r e  c o n c l u d e  t h a t  S u d d a t h ' s  c o n t r a c t u a l  
f a i l u r e  w a s  t o o  r e m o t e  a c a u s e  t o  make S u d d a t h  l i a b l e  i n  
t h i s  i 3 s t a n c e .  See R a i l r o a d  Company V .  R e e v e s ,  77  U.S. ( 1 0  
W a l l . )  1 7 6  ( 1 8 6 9 ) .  

S i n c e  t h e  damage  t o  t h e  g o o d s  was c a u s e d  by a n  a c t  o f  
God a n d  i 9 t e r v e n i n g  f a u l t  h a s  n o t  b e e n  d e m o n s t r a t e d ,  
S u d d a t h  is e n t i t l e d  t o  a r e f u n d  o f  t h e  $ 3 4 2  o f f s e t  by t h e  
Navy. 
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