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DATE: January 18, 1978

MATTER OF: 0lin Corporation

DIGEST:

Cost couparilonl tequir.d ‘Uy. ‘Arsenal Statute
for determination vhether supplies can be
cbtained from:Government~-owned, contractor-
oPQrazod (GOCO) factories on: econonleal basis
may be’ hadcbby comparing fixed priced offsrs
tron Lontractor-own-d ‘and Tgerzted plants with
out-of—pockct ‘cost estimates fiom GOCO plants
.anud such comrarisons are not prohihited by Cost
Accounting Siandards Act. )

olin Corpovation (Olin) rotests the acticn of the U.S.
_Axly "Armament: Materiel Reldincls Co-land, Rock, Island,
xlltnogp (Arny) in allovwing GOCO ‘plants- (Government-owned,
-conttactor-opeaated)ﬁto co-pete ‘under Request for. Ptoposall
L & F?) qg.“na&AOS -77-0028 and; the: basis on which offers from
Guco plantt will be evaluated. Olin contends ‘that permit-
ting GOCO plants to lublitﬂoltilatea for: cost reimbursement
contracts while requiring coco plants (contracto:-ouned.
cont:actor-operatod) to propose firm fixed prizrue is unfair
.and contra;y to the decisions of, this Office. It further
contends that evaluating GOCOo propo:als on the basis of
'out-ot-pncket' doste violates the Cost Accounting Stand-
.ardl Act “(CASA), 50 .U.S.C. App.  §:2168 and those standards
‘issued thereunder which require &ll contractors including
those operating GOCO plants %o estimate and allocate in-
direct costs nonsistently and proportionately over all
projects.

R ¢ 3 ‘this conno;&ion, OJ n aia’, not apecifically invoke
CASA until a crnference held in this Office on Septeaber 15,
'1977. The Army considers the CASA issue untimely under our
Bid Protest Proceduras, 4 C.F.R. § 20 (1977) because it was
not raised within 10 days of the time the basis of protest
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wvas known or should have been knoun ‘by Olin. 'In our in-
ion, the argument regarding the agplicability of CQBA s a
consistent elaboration of Olin's objections to unfair compe~
tition betweei: GOCO and COCO plants rather than a saparate
grournd for protest. Thus, we believe the isaue was raised
in & timely manner and should be dacided on its meriis.

The RFP.as issued on January A, 1977, calleé@ for pro-
porals for providing 12,100,000 roulds of. .38 caliber spe-
cial high velocity a-nunition (PGU~12-B(¥K)). ‘It stated
that a firm fixed price contract was contelplated but con~
gsideration of other ‘types ‘of contracts was not prccluded.

Olin submitted the only proposal, ‘But requested .relaxation

of .some technical requirements-and deletion of ‘RFP, .Clauses

pertaining to CASA -and the Ccrtifiolto of ‘Current CO-t ‘or
Pricing Data requiréd by Armed Bervices Procurement Reégu-~
lation (#fPR) § 3-807.3. It mainiained that the PGU-12-
B(YK} was the commercial equivulent to anothe: .38 caliber
round which was listed in its catalog ‘3ad had been 8014 ln
substantial quantities to the generai’public. Although it
contended that the PGU-12B(YK) was exdémpt from the cost or
pricing data requirement, it did not submit DD Form 633=7
which ‘the RFP and ASPR § 3-897.3 (j)(1) required from
offarors claiming such exemption,

" The cﬂntrncting otficez qucltionad whether tne PGU-IZ-
B(YK) had been sold- comme:cially and cnncluded that it 4id
not meet the standards’ permitting exemption from the reqiire-
ment for submission of certified coat or pricing data. The
price negotiations continued but Olin 414 not agree to pro-
vide the required cost or pricing data.

During negotiations, the Army oota*ped an : elti.&tc of

.5f611y allocated"” costs f:o- the Lake’ ity Asmunition Plant
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which is a GOCO facility- oreratod bx.neningtonxlt-u Company,
Inc., (Reaington) under .2 cost :einbutlel'nt conttact with
the Army. When Olin continued ‘to .refuce the :cost or Erici
data, Remington was asked to submit an "out-ot~pocket® cost
estimate.. This estimdte was obtained on July 8, 1977. The
Army explains that fully alloceted costs include all costs
necessary to prodnice the required items including those
costs which would gtill be expended whether or not the items
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were produced in the GOCO plant, vhile an out-vf-pocket
cost estimate excludes those costs which would be incurred
by the GOCO contractor whether or ot a purticular contract
was avarded to the GOCO plant.

Oon July 11. 1977, the contructing cfficer notified
Olin that the RFP was cancelled, 0Olin theén protested to
this Office on July 14, 1977, at which point the Army
reinstated the RFP and issued an amendment, dated July 19,
1977, 1ncro¢l1nq the total quantity to 23,248,000 rounds.
{In this rogatd, the Army. ltattl that the RPFP cancellation
vas. 1nadvcrtent ) It alaoﬁnotltied all offerors -that .
ooerating ‘contractors- of GOCO plants could participate ‘in
the procuzclent and ‘that Lheir cost based proposala would

~be ovaluated on an out-of-pocket cost bacis with no eval-
‘uation factor addéd for their use of Government property

and facilities, The: alendlent provided that award would
be made on tha basis:of comparing the lowest out-of-pocket
cost eatimate of the GOCO proposals with the lowest eval-
uated cost of the co»o tixed price proposals.

AS noted lbOVP, olin' objecta t.0 th2 requirement that
C020 - plants submit fixed price proposals which would be
evaluated against out-cf-pocket estimates for cost reim- '
buxlolont cont{ acts from GOCO plantl.

: w. npto thut in 011n Cor oration,_sa Comp. Sen. 40
{1973), Olin also contended that it waas inequitable to
compare a firm fixed price from a COCO offeror with a
cost estimate from a GCCO offeror for a cost reinburat—
ment cortract. In that cale, we stated:

“"Army policy 1- to. obtnin direct fixed price
conpotition among GOCO and COCO Bources which

‘are opctatod on that basis. However, where

‘coco plants are:opersted. under cost reimburse-
.ment type contracts, precluding .such com etl-
‘tion, cost comparisons are, in our view,
necensar;ly utilized.” (Underlined supplied.}

%ee NO reason to alter our position in this togatd.

Olin no:t contendl that CASA prohibits out-of-pocket
cost estimates from GOCO contractors and requires that
the cost comparisons under the Arsenal Statute be based
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upon formal proposals from both GOCO end "“0 offerors
ard that such proposals fully coaply with (i require-
ments of CaSA.

Specifically, the Arsenal Statute, 10 U.B8.C. § 4532(a)
provides that the Army shall have supplies made in fucto-
ries or arsenals owned by the United States so far as those
factories or arsenals can make the suppliés on an economical
basis. ‘Under .this provision, ‘the term "factories” includes
GOCO plants. The tera "economical basis" means at an over-
all cost to the Government which is equal td> or less than
the cost if manufactured in a a COCO plant, Such overall
costs must be computed on the basis of actual ocut-of-pocket
costs to the Government. Bee B-143232, December 15, 19690,

The requitelentl of CASA are eppllceble to both GOCO
and ‘COCO contractors, but ir our opinion, CASA does not
prohibit out-of-pocket cost estimates fo. purposes of the
Arsenal Statute. ,

" We: see nothning in; ‘The {Boein CO anz. ABBCA No. 19224,
?ebruaryqls 1977, 77-1 BCA 12, which 0lin cites, to
lend aupport for a poeition thet CASA prohibits the use of
out-of-pocket c. nt egtimates .when: naking coet conpariaonl
for purposes of the A:senal’%tetute. ‘In thet ceee"the
Armed Servxces Boerd of.. Contract Appeele concluded tnet
head .count ‘method ‘of ellocetinq certain state te:el whtcn
had been pernieeible under 'ASPR, Section 15, was no :longer
ecceptable under new: teete«for allocation of honetofticel
expeneee established ‘inder..Cost Accounting ‘Btandard. 403,
Fiirther, ue,lee no useful: analogiel :to .be. ‘derived from
any.. CASA .required changee that may have occurred with.:
regard to the. definitions ‘of "costsl.for purposes of “the
Vinson-Tranmell Act, 10 U.8.C. 5 7300 (1910), the Renego-
tietion ‘Act of 1951, -as amended, :50; UaSrc- App. § 1211 ¢t
BEq. . (1910) or the JInternal Revenue. code, 26 U.§.C. § 1
(1970) dnd their\\pplicationl ‘to Governaent cont:ectl .and
conttectors.. To ‘the ‘extent .that  thess. etatutoe prelcribe

-treetnent of. costs: tor Governlent contrecta, they-are. con-~

cérried with the pertorlence ‘of such contracts after lqerd.
While Cost Accounting Standard 401 may require that a GOCO
contractor -«e the sane eccounting practices in estimati
costs in pricing contracts as are used in accumulatin; a
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reporting actual costs during performance; it does not
explicitly or impliecitly prohibit out-of-pocket cost
vstimates for purposes of the cost comparisons required
by the Arsenal Statute.

When ‘the solicitation to coco offerors callu for fixed
price ottozl. the Arsenal Statute requires a cost comparxison
betwoen siich ofict- and the GOCO out-of-pocket estinates for
co-t rcinhurlclcnt contracts for purposes of determining
whether the’ :oquitcd 2upplies will be procured from a COCO
plant or obtained from a GOCO plant. When it is determined
that the supplies csn be obtained on a economical basis
from a GOCO planty ‘it 1- the practice of the Army to cancel
the solicitation: purluant to Army Munitiona Ciommand Procure-
Nent . Instruction.1.390.2(g)(4) and to negotiatc. a fully

funded coat. :eiabu:stlont contract with the contractor
.opetrating the GOCO plant. Such contract must bear its

full share ‘of sll overhead and indirect costs and aust be
in full compliance with CASA.

011n contends tnat the Arly is soliciting under the
ptatonle that an award willibe made ‘under the RFP when, 1n
fact, the Army is seeking market information in order Lo

make ‘thejudgment as’to whether. ‘it should procure from the
jGOﬂO contractor. ASPR § 1-309 states:it to be general pol-
‘1cf to. lolicit proponall only vhere thare ‘is a definite in-

tention to avard a2 contract. SOIicitations for ‘fnformation

uputpouel are prohibitcd excepu "By. request ‘for qiotations,
when ‘approved by an authority higher than the contracting

of!icot and?the:e lsxnotification in the solicitation that
the Govetnuent doan not intend to make an award. At all

-tllcs, ‘the ‘Army, . ifntended to obtain its. needed supplies.

The source of thoue supplies depends upon cost comparison.
The RPP: nakeu 1t:cleat that thc decigive factor in soutce
l.lection and method of procurement will be costs to the
Government as determined by comparing COCO fixed prices

'with GOCO out-of-pockct estimates., As an experienced

GOCO and COCO cont:actor. Olin is aware of this process.
At this point. thete is .no outstanding demand of the

‘Army for the submittal by CIin of certified cost or pric-

ing data. Therefore, the issues raised by Olin with
regard - thereto need not be discussed in this decision.
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Ancordingly, the protest is nied. !
A [ .'
Comptroller General ;
of the United States b
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