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The Honorable Michael R. Bloomberg
Mayor
City of New York
City Hall
New York, New York 10007

Dear Mr. Bloomberg:

Over the course of the 11Oth Congress, the Domestic Policy Subcommittee has been
examining the use of federal tax-exempt financing for construction of professional sports
stadiums and arenas. As part of its oversight, the Subcommittee has held three hearings. In the
first two hearings, we heard testimony about the fate of tax-exempt financing for sports stadiums
in a number of cities, including Detroit, Minneapolis, Seattle, and the City of New York (the

City).t These city-specif,rc inquiries helped to inform our examination of the policy questions
raised by public subsidization of sports stadiums and the U.S. Department of Treasury's
(Treasury Department) ongoing rulemaking on an innovative mechanism to f,rnance these
projects, the use of payments of lieu of taxes (PILOTs). The City, operating through its
development authority, the New York City Industrial Development Agency (NYCIDA), was the
hrst and only municipality to propose the use of PILOTs in this context, and has pursued PILOT-
backed bonding to fund new stadiums for the New York Yankees and New York Mets and a new
arena for the New Jersey Nets.

I Domestic Policy Subcommittee, House Committee on Oversight and Government
Reform, Hearings on Build It and They Will Come: Do Taxpayer-Financed Sports Stadiums,
Convention Centers and Hotels Deliver as Promisedfor America's Cities?, 1lOth Cong. (Mar.
29, 2007 ) (online at frwebgate. access. gpo. gov/c gi-
bin/getdoc.cgi?dbname:110_house_hearings&docid:f:38037.pdf) and Professional Sports
Stadiums: Do they Divert Public Funds from Critical Public Infrastructure? , | 1Oth Cong. (Oct.
t0,2007);
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The Subcommittee expanded its policy and regulatory oversight to investigate an allegation
by an unnamed City official that "[o]ur assessors jacked up" the stadium site assessment and
evidence that the there was a possible deliberate inflation of the $204 million stadium site
assessment.2 The Subcommittee investigated these allegations in order to understand whether
material misrepresentations may have been made by the NYCIDA to IRS in the NYCIDA's
application for a private letter ruling seeking tax-exempt treatment for $942 million of PILOT-
backed bonds for the new Yankee stadium (the Private Letter Ruling). Treasury Department
regulations cap the value of PILOTs at the level of the foregone property tax that the PILOTs
ostensibly replace.3 An inflation of the stadium assessment would allow the Yankees to benefit
from the City's issuance of more PILOT-backed bonds, saving the Yankees from the need to
choose between making a larger contribution toward the cost of constructing the stadium or
playing in a less expensive new stadium.

In late July, the Subcommittee requested documents from all parties involved in the stadium
projects, including the Office of the Mayor of the City of New York, the New York City
Economic Development Corporation QTIYCEDC),4 the New York City Department of Finance
(NYCDOF), the Internal Revenue Service (IRS), the Yankees, and the Mets.s To date, the City's
cooperation with the Subcommittee's investigation has been insufhcient: Despite repeated

assurances that it would comply with the Subcommittee's requests, the City has failed to produce
many essential documents requested by the Subcommittee. For example, the documents related
to the assessment were due on August 6, 2008. As of today-more than two months after the
deadline-the City has still not complied with the Subcommittee's request for these documents.

Despite the City's failure to cooperate in a timely manner, the Subcommittee has continued
its investigation. On September 18, 2008, the Subcommittee held a hearing focused on the
Treasury Department's rulemaking on the use of PILOTs to finance tax-exempt bonds and the

2 
See Congress Probing Whether City Witdty Inflated Value of Landfor New Stadium,

New York Daily News (July 28, 2008) (online at www.nydailynews.comlnewsl2)\\l}7l27l
2008 -07 -27_c ongre s sjrobing_whether_c ity_wil dly_inf. html ?page:).

3 
See 26 C.F.R. $ 1.141-a(e)(5) (requiring PILOT payments to be commensurate with and

not greater than the amounts imposed by the statute for a tax of general application).
a NyCEOC is the parent entity of the NYCIDA.
5 The requests to the NYCIDA were by the broadest in scope; the Subcommittee

requested documents that were produced to New York State Assemblyman Richard Brodsky,
who, as was investigating many aspects of the projects. The NYCIDA produced the closing
documents in the Yankees' and Mets' bond issuances and its applications to the IRS for the
ultimately favorable private letter rulings. The Subcommittee further requested documents
relating to two topics: (1) documents relating to the valuation, appraisal, or assessment of the
new Yankee Stadium and stadium site; and (2) documents relating to provisions in the Yankees'
and Mets' lease agreements with the NYCIDA that provided the City with a luxury boxes in each

stadium and preferential ticket purchase rights for Yankee and Mets home games.
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legal requirements for accuracy of the NYCIDA's valuation of the Yankee stadium site and

stadium.6

The Subcommittee's investigation has raised serious questions that require explanation by
City officials. These questions are: (1) Did the NYCDOF use improper comparables that
inflated the value of the stadium site? (2) Why did the NYCDOF initially assess a 17 ac;le

stadium site when the real stadium site was 14.5 acres, and why did the NYCIDA fail to inform
IRS of a lowered valuation based on the smaller acreage? (3) Did the stadium valuation
improperly include certain soft and hard costs; and (4) Did the NYCIDA provide IRS with
inaccurate projections of the future value of the stadium. The Subcommittee notes that each of
these allegedly improper practices served to increase the value of the new Yankee Stadium,

which in tum supported the NYCIDA's petition to IRS for tax-exempt status for bonds financed
by PILOT payments.

A hearing on these issues is scheduled for October 24,2008, and the City has agreed to
testify, I must reiterate my previous requests for documents from the City; it is essential that
these documents be received in timely fashion in advance of the scheduled hearing. The
investigation also is relevant to ongoing rulemaking by the federal govemment and the City's
pending requests for further tax-exempt bonding for stadium projects, including th,e ability of
IRS to ielyãn the representations made by the NYCIDA in each of these projects.T After
promising to begin producing these documents, first requested in July, the City still has not
produced many of them, including interagency and intra-agency documents regarding the

assessment issue.

I must also request the presence at the hearing of both Mr. Seth Pinsky, President of the

NYCEDC, and Ms. Martha Stark, Commissioner of the NYCDOF. It is crucial that the

Subcommittee gain a complete understanding from the City about its basis for its decisions that
led to inflation of the assessment.

6 See Domestic Policy Subcommittee, House Committee on Oversight and Government
Reform, Hearing on Gaming the Tax Code: Public Subsidies, Private Profits, and Big League

Sports in New York (Sept. 18, 2008). The City, after consistently agreeing to make Mr. Pinksy
available to testify, reversed itself the week before the hearing and contended that it would be

unfair for Mr. Pinsky to testify before the City had fully produced the documents relating to the

assessment that the Subcommittee had requested in late July. Later, the City claimed that the

financial crisis made it impossible for Mr. Pinsky to testify. The Yankees refused to make a
witness available for the September 18, 2008 hearing and have failed to produce many
documents to the Subcommittee.

t NyCIOA has requests pending to IRS for tax-exempt treatment of $360 million of tax-
exempt bonds to complete construction of the new Yankee Stadium, additional bonds to
complete the new stadium for the New York Mets, and bonds to construct a new arena for the

New Jersey Nets.
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I. INFLATED ASSESSMENT OF STADIUM SITE
The NYCIDA reported to IRS only the highest of several widely disparate valuations of the

stadium site, which ranged from $21 million to $204 million. In fact, two vastly different
valuations for the stadium site were reported by different City agencies to two different federal
agencies. To the National Park Service (NPS), the City reported a $21 million appraisal of the
stadium site. However, the NYCIDA represented to IRS that the stadium site was worth $204
million. While the acreage of the sites is not identical, the difference in size is not nearly enough
to account for such an immense discrepancy between the valuations. The higher land valuation
was an important component of the total property assessment and allowed the Yankee to benefit
from the issuance of more PILOT-backed bonds.

The $21 million appraisal (the Park Appraisal), dated }i4ay 9,2006, is of a 70.7 ac;re portion
of McCombs Dam Park, a parcel that formed the majority of the new Yankee Stadium site. The
appraisal was commissioned by the New York City Department of Citywide Administrative
Services and completed by PATJO Appraisal Services, Inc. The Park Appraisal was conducted
pursuant to the requirements of the NPS's Land & Water Conservation Fund (LWCF), which
provides matching grants to states and local governments for the acquisition and development of
public outdoor recreation facilities. The LWCF requires that a state or local govemment that
destroys a park that is funded by the program replace the park with one of at least equivalent
value.s On July 7,2006, the New York State Office of Parks, Recreation and Historic
Preservation QTIYSOPRHP) submitted the Park Appraisal as part of its request to allow the
conversion of the park site to stadium .rse.n P.r.rrant to federal law, states and localities are
responsible for ensuring that the appraisals meet federal appraisal standards, including the
Uniform Appraisal Standards for Federal Land Acquisition.l0

The Park Appraisal arrived at the $21 million figure based on a rate of $45 per square foot.
According to the NYCIDA, it was unaware----or at least did not have in its possession-the Park

8 t6 U.S.C. $ 4601-3(Ð(3); see also Actof July 19,2005,ch.238, $$ 3, 7,2005 N.Y. ALS
238 (requiring the City to dedicate the stadium site to park use or acquire additional park lands
currently inaccessible by the public thereby, for park or recreational purpose, that is ofequal or
greater fair market value).

e SeeLetter from Kevin Burns, NYSOPRHP, to Jean Sokolowski, National Park Service,
Department of the Interior (DOI) (July 7, 2006), and Letter from PATJO Appraisal Services, Inc.
to New York City Department of Citywide Administrative Services (May 9, 2006) (attaching
Park Appraisal).

l0 In 1998, the NPS dropped its practice of reviewing certain appraisals submitted under
LWCF provided that their accuracy was certified by the submitter. See Memorandum from Jack
Howard, Manager Recreation, Conservation & Grants Assistance, National Park Service, DOI, to
Elisa Kunz (Iuly 29,2008).
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Appraisal until July 22,2008-well after it relied on other, much higher, land valuations for the

stãàium site for its IRS submissions and bond offering.rr

While land appraisals are complex, the Subcommittee has consulted with experts and has

reached a provisional judgment that the Park Appraisal is, if not completely accurate, reasonable

based on the comparable properties used to calculate value.

In2006,the NYCEDC commissioned another land valuation of the Yankee Stadium site

(Lease Appraisal).12 The appraisal was conducted by Grubb & Ellis Consulting Services

Company (Grubb & Ellis), and it arrived at a market value of $40 million, or $63 per square foot;

on the 14.5 acre stadium site. The Lease Appraisal was dated July 1, 2006, but appears not to

have been finalized until some time in August 2006. From the correspondence provided to the

Subcommittee, it not clear exactly when NYCIDA officials became aware that the property was

appraised at $40 million, but the July 1 ,2006, date is reasonable given that it is the date of the

appraiser's certification. Over the May-August period in which the Lease Appraisal was

conducted, NYCIDA, the Yankees, and their attorneys were aware that Grubb & Ellis was

conducting an appraisal of the Yankee site.13 In fact, these City officers directed Grubb & Ellis
on the r.op. and terms of this appraisal.la

Grubb & Ellis used an income capitalization method to arrive at market value for the Lease

Appraisal instead of the sales method, which was employed in the Park Appraisal and the

NYCDOF's appraisals. The appraiser declined to employ the sales method because of the

" M"-orandum from Robert LaPalme, Assistant General Counsel, NYCEDC, to Richard

Brodsky, Chairman, New York State Assembly Committee on Corporations, Authorities and

Commissions (August 5, 2008) ("NYCEDC has been informed that the Park Appraisal, which
was provided to NYCEDC on July 22,2008, was performed for the purpose of valuing a portion
of McComb's Dam Park . . . .").

12 Grubb & Ellis, Appraisal of Future Yankee Stadium Site, The Bronx, New York, Subiect
to Typical Stadium Lease (effective as of July 1,2006) (hereinafter the "Lease Appraisal"), 16.

tt Sru, e.g.,E-mall from Robert LaPalme to Stephen Lefkowitz, Fried Frank Harris

Shriver & Jacobson LLP (May 2,2006) (requesting that Mr. Lefkowitz confirm with his client
the reimbursement for the cost of the appraisal and that the parties "would bill for any additional

expenses later.").

'4 Srr, e.g.,E-marl from Maureen Babis, NYCEDC, to John Brengelman, Senior
Managing Director, Grubb & Ellis (copy to Miles Mercer, NYCEDC) (June 28, 2006) (stating

that as discussed, she hopes he "ha[s] been able to proceed with the alternative valuation
method") and E-mail from Maureen Babis to John Brengelman (copy to Robert LaPalme) (July

3,2006) (directing Grubb & Ellis for purposes of its analysis, to assume a 4}-year lease term and

"reversion for baseball stadium or other stadium support functions, such as parking, given the

likely use of [the] future site.").



The Honorable Michael R. Bloomberg
October 14,2008
Page 6

"absence of any comparable sales of similar properties."tt While it may be that Grubb & Ellis
could not identify similar plots in the South Bronx, it is also possible that the appraisers believed
that comparables were unavailable because it was "instructed" by NYCIDA to value the best use

of the site, the appropriate indicator of market valuation, as if the site could "only be used for
purposes of locáting a major league baseball stadium."l6 The NYCIDA's email correspondence

is not illuminating on the issue of proper methodology, and it is unclear whether the assumptions

under which Grubb & Ellis were instructed to conduct the appraisal made sense and whether
their rejection of the sales approach was valid.

From our review of documents submitted by NYCIDA to IRS, it is clear that NYCIDA did
not apprise IRS of the existence of the $40 million Lease Appraisal. In addition, there is no

evidence that the NYCIDA provided the appraisal to either the NYCDOF, which was in the

process of reassessing the stadium site, or the NYS_OPRHP, which at the time was providing a

io*.. appraisal to the NPS for the same property.lT

In contrast, in May 2006, the NYCIDA represented to IRS that the market value of the
stadium site was $204 millio.r.'8 This was based on an April 10, 2006 assessment by the

NYCDOF, using arateof $275 per square foot for a site encompassing 17 acres.le The

NYCDOF valued the stadium site so highly because it inappropriately compared the stadium site

to smaller lots in different neighborhoods where real property values are signihcantly higher.

Both these practices violate basic principles governing real property assessment.

First, the NYCDOF derived the 527 5 per square foot rate by comparing the stadium site to

City assessments of significantly smaller 1ots.20 Smaller lots are typically worth more per square

foot than larger locations. In addition, the "comparables" used by the NYCDOF were located in
more expensive neighborhoods in other boroughs, such as Manhattan Valley and Alphabet City,

tt Lease Appraisal at 16.

t6 Id.
r7 Sirnilarly, the Ofhcial Statement for the $942,555,000 PILOT Revenue Bonds, Series

2006 does not refer to the Lease Appraisal by Grubb & Ellis.
18 

See "New Yankee Stadium Company Bond Financing PILOT Calculation and Debt

Service Schedule," prepared by Goldman, Sachs & Co. ("Goldman Sachs") (May 11,2006)
(attached here as Exhibit 1 and hereinafter the "PILOT Calculation and Debt Service Schedule").
The schedule was submitted to IRS as Exhibit H to the May 19, 2006,letter from Mitchell
Rapaport and Bruce Serchuk, each of Nixon Peabody LLP, to Rebecca Harrigal, IRS.

te Lett"r from Dara Ottley-Brown, Assistant Commissioner, NYCDOF, to Gregory

Carey, Managing Director, Goldman, Sachs & Co. (Goldman Sachs) (Apr. 10, 2006) (hereinafter

the "Ottley-Brown Letter") (attached here as Exhibit 2).

'o Id. at 3 (using seven properties as "comparables properties" but where six of the seven

lots were each smaller than eight acres.).

6
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both located in Manhattu.r.'' The new Yankee Stadium is located, in contrast, in the South

Bronx. Comparables in the immediate vicinity of the stadium site show land valuation more in
line with the 

-$4S 
rate used in the Park Appraiial, including an apartment building site on 162nd

Street valued at $14 per square foot, and a nearby site under development as a retail shopping
plazathat has un uu.iug.dassessed market value of $9 per square foot.22 From the documents

provided, it is unclear who decided to use inappropriate comparable properties and who,^if
anyone, put pressure on the NYCDOF to submit such a widely inflated land assessment.23 The

IRS did not question NYCIDA's use of the $204 million real property valuation.

II. FAILURE TO NOTIFY IRS OF REDUCTION IN ASSESSMENT FROM $204
MILLION TO $175 MILLION

In its submissions to IRS, NYCIDA relied on the NYCDOF's valuation of the stadium site of
$204 million, which was based onaIT-acre site. According to lease documents, however, the

stadium site is only 14.5 ac.es.'o The documents reviewed by the Subcommittee do not reveal

how and why NYCDOF had decided that the stadium site was 17 acres and not 14.5 acres. It is
also unclear why NYCIDA agreed with the NYCDOF's conclusion. At the same time the

NYCIDA submitted information about the stadium assessment to IRS that included the $204
million site valuation for I7 acres,2s the NYCIDA was commissioning a Lease Assessment for a

2t Id. çMat'thattan Valley comparable,16.237 acres, valued at $430 per square foot;
Alphabet City comparable, 4.324 actes, valued at $343 per square foot).

22 Domestic Policy Subcommittee, House Committee on Oversight and Government
Reform, Testimony of Richard Brodsky, Chairman, New York State Assembly Committee on

Corporations, Authorities and Commissions including the report,"The House That You Built":
An Interim Report into the Decision by New York City to Subsidize the New Yankee Stadium,

(released Sept. 17,2008) (online at
http://domesticpolicy.oversight.house.gov/documents/2008091810095a.pdf) (hereinafter the

"Brodsky Report"), 9, Appendix A, Hearing on Gaming the Tqx Code: Public Subsidies,

Private Profits, and Big League Sports in New York (Sept.18, 2008).
t3 NYCIDA and the City have thus far refused to produce any interagency and intra-

agency documents regarding the assessment issue. Initially the NYCIDA and the City cited
privilege concems for their non-compliance. Letter from Seth Pinsky to Chairman Dennis J.

Kucinich (Aug. 18, 2008) (explaining that NYCEDC did not produce "documentation that

includes inter- and intra-agency communications and communications between outside and in-
house counsel to NYCEDC, New York City Industrial Development Agency and the City of
New York.") It is precisely these categories of documents that would reveal if any pressure was

placed on the NYCDOF.

'a Act of July 19,2005, ch.238, $ 2(c), 2005 N.Y. ALS 238; Exhibit A to the Lease

Agreement between NYCIDA and Yankee Stadium LLC for Premises to be referred to as the

New Yankee Stadium I East 161't Street, Bronx, New York 10407 (Aug. I,2006).
2s PILOT Calculation and Debt Service Schedule.
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valuation of a site that was described as 14.5 ar"r.'6 The NYCIDA was aware or should have
been aware of the true site size.

Moreover, no NYCDOF documents produced to the Subcommittee indicate that the $204
million valuation was entered into the City's ofhcial assessment rolls. The summary record
indicates the site was valued at $6,906,084 for the 200612007 tax year.'7 In January 2007,
NYCDOF assigned a market value of $175 million to the 14.5 acre site, which was officially
entered on the assessment rolls for the 200712008 tax yeur.'8 It appears that NYCIDA never
informed IRS that the NYCDOF's changed its market valuation for the site from $204 million to
$175 million.

The Subcommittee's provisional estimate at the true land value of the stadium site is about

$30 million-$174 million lower than and a fraction of NYCIDA's figure. This figure is derived
from the Park Appraisal adjusted to reflect the stadium site of 14.5 acres.

ilI. POSSIBLY IMPROPER INCLUSION OF CERTAIN HARD AND SOFT COSTS
IN STADIUM ASSESSEMENT

There is also substantial doubt as to the $1 billion valuation of stadium itself. In its
submissions to the IRS and for the purposes of its bond offering, the NYCIDA relied on the
NYCDOF's assessed value of the stadium of $1,025,283,187. The stadium value was derived
almost exclusively from an estimate of hard costs of 5749,396,3092e and soft costs of

26 Exhibit A to the Lease Agreement between NYCIDA and Yankee Stadium LLC for
Premises to be referred to as the New Yankee Stadium I East 161't Street, Bronx, New York
10407 (Aug. 1,2006).

'7 See NYCDOF Aug. 13, 2008 Production at 17.

28 From NYCDOF documents, it appears that for pu{poses of assessment, the stadium site
size had changed between the2006l200l and200712008 tax years. NYCDOF Aug. 13, 2008
Production at 8 (Final Assessment Roll 2006-2007, describing an irregularly shaped 654.13' by
653.44' lot); id. at 10 (Final Assessment Roll 2007-2008, describing an irregularly shaped

798.13' by 61 1.63' lot); id. at25 (describing 798.13' by 611.63' as 624,335 square feet (14.5

acres)).
2e It appears that the NYCDOF revised the hard costs figure by increasing it about 2.5

million. Brodsky Report at20, n.84.
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$275,886,878 provided by the project's bond underwriter3O and apparently not independently
verif,red by the NYCDOF.3T

Stadium valuation is a complex task, and there are legitimate disputes about methodologies.
Perhaps the most important dispute is whether to apply a cost method or income method to the

valuation. The cost method essentially analyzes how much money it would take to build a

replacement stadium; the income method values the stadium on how much income it produces.

It is generally thought that the cost method is more appropriate for a new stadium, but that over
the life of the stadium, a shift to the income method-or at least a comparison of the results from
both methods-should occur. Here, the NYCDOF used a cost method for its initial assessment.

The stadium assessment is made up of both "soft costs" and "hard costs." There is reason to
believe that both these categories of costs have been improperly inflated. In his report reflecting
his independent investigation of the accuracy of the stadium assessment, New York State

Assemblyman Richard Brodsky has outlined a number of soft and hard costs that were included
in the NYCDOF's assessment that might be improper:

o The inclusion of two hard costs, $25 million for "Equipment and Furnishing" and $17.5
million for "Audio Visual Systems" are not normally included in replacement value
assessments. While they do have business value they are not usually associated with real
property values.32

¡ The inclusion in hard costs of $53 million for "Luxury/Sky/Boxes" may have been

improper to include as real estate costs because they belong to a category of costs known
as "Furniture, Fixtures, and Equipmerlt," which are not normally part of real estate

costs.33

o The inclusion of $36 million for "Escalation" and $34 million for "Project Contingency"
as hard cost may have been improper.3a

'0 Lette. from Gregory Carey to Dara Ottley-Brown (Feb. 27,2006) (hereinafter the
"Goldman Sachs Letter") (including hard (major) costs, soft (direct) costs and additional costs,

among other data) (attached as Exhibit 3).

31 Ottley-Brown Letter (providing that with respect to Building Value, the DOF prepared

a list of the data required, and Goldman Sachs provided the construction costs); Brodsky Report
at 20 (providing that nowhere in the documents provided to his Committee, or in response to
questions asked of the NYCDOF in a meeting with NYCDOF staff, was there any indication that
NYCDOF verified or sought independent verification of the hard costs and soft costs numbers).

32 Brodsky Report at20.
3r Id.
34 Id.
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o The inclusion of some soft costs may have been improper and the total amount of hard

costs is unusually high as a proportion of total costs. The Yankees included $119 million
for "Architectural, Engineering, and Development Costs" and$122.5 million for
"General Conditions and Fees (Financing Costs)." The propriety of including of certain
financing costs including certain reserve funds is not clear here.35

o The inclusion of construction costs for a new police station at the stadium is likely
improper because it is not legally part of the stadium because it is explicitly exempted

from the ownership agreement governing the stadium.36 V/hil. the legal status of the

police station *ur ktro*n by the NYCIDA,37 it is unclear whether the NYCDOF was

informed that it should not be included and maintain that "our valuation method did not
take into account a substation," " ur asseftion which appears to be contradicted by the

evidence.

In total, there are $407 million of possible construction costs plus costs associated with
police station that were possibly improperly included in the assessment of the stadium itself.
Without more information from the NYCDOF and further analysis by a stadium valuation
professional, it is difficult to analyze the appropriateness of the inclusions of the hard and soft

costs. But it is troubling that it appears that the NYCDOF accepted the breakdown of costs

provided by the bond underwriter; none of the documents that we have received so far indicates a

sophisticated cost analysis appropriate for such a complex evaluation of a $ I billion property.

IV. POSSIBLY INACCURATE STADIUM TAX ASSESSMENT PROJECTIONS
There is reason to question the accuracy of the projections of stadium tax assessments that

NYCIDA provided to IRS and whether the projected tax assessments would exceed the

negotiated PILOT payments over the long term of the bonds. In conjunction with its application
for the Private Letter Ruling, the NYCIDA represented to IRS that it expected that the PILOT
payments from the Yankees to the NYCIDA would be less than the New York City real estate

3s Brodsky Report at27. The Subcommittee's own investigation has revealed that soft
costs typical constitute about 10%-12% of total stadium costs. Here, the soft costs are around

$250 million or 25Yo of stadium costs.

36 Brodsky Report at2I (citing Section 3 of the Certificate of The City of New York
regarding Stadium, Exhibit C to the Tax Certificate as to Arbitrage and the Provisions of
Sections 103 and 141-150 of The Internal Revenue Code of 1986, which provides that the police

station is neither part of the property leased to the NYCIDA nor the property leased to the

Yankee Stadium LLC).
37 Brodsky Report at 21 (citing E-mail from Robert LaPalme to Steven Lefkowitz (Dec.

6,2001) (stating that "[t]he IDA excludes the substation parcel, but the tentative tax lot appears

to include it.").
38 Id. at21 (citing Letter from Sam Miller, NYCDOF, to Richard Brodsky (Sept. 15,

2008)).

10
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taxes that the PILOTs ostensibly replaced for each and every year until the stadium bonds

reached maturity until 2045.tn Treas.rry Department regulations prohibit PILOT payments from
exceeding the taxes that they replace.a0 In response to a specific query, the NYCIDA provided
IRS an estimated projection of the tax assessments, PILOT payments, and debt service beginning
in2009 until2046,one year after the stadium bonds reach maturity.4l The yearly tax assessment

is calculated by multiplying the value of the stadium and stadium site by a fixed equalization
ratio and f,rxed property tax rate. For example, the NYCIDA estimated that the 2009 tax
assessment at562,494,650 based on the following calculation:51,229,000,000 (stadium and land
value) x .45 (equalization ratio) x 1l.3Yo (property tax rate). The tax assessment barely exceeds

the $60,000,000 PILOT payment that the NYCIDA reported to IRS had been agreed to by the

Yankees and the NYCIDA.

In addition, NYCIDA may have failed to account properly for depreciation in the stadium's
market value in an effort to ensure that future projected tax assessments exceed PILOTs.
Assuming a fixed equalization ratio and property tax rate, projected tax assessments on the

stadium rise and fall directly with of the market value of the stadium and the stadium site. Here,

the NYCIDA projects the new Yankee Stadium would appreciate in value at3%o ayear for the

next3J y"urr.4' According to stadium valuation experts who the Subcommittee has consulted,
these projections are highly questionable. Sports stadiums depreciate in value over time; the key
question is how quickly the depreciation occurs for a particular stadium. Historically, stadiums

have typically been replaced every 35 to 40 years, and their value trends toward zero over this
period. According to the NYCDOF's own "cost-based" stadium valuation methodology that it
submitted to IRS, the value of the stadium over time would be calculated by initial valuation

3e PILOT Calculation and Debt Service Schedule. The schedule was submitted to IRS in
response to its request for "the projected size of the taxable and tax-exempt bonds, the projected

amount of pilots and actual taxes, and the proposed amortization schedule for the taxable and

tax-exempt bonds." Letter from Mitchell Rapaport and Bruce Serchuk to Rebecca Harrigal,12
(May 19,2006).

ao 26 c.F.R. S r.r41-4(eX5).
o' 

Suu PILOT Calculation and Debt Service Schedule. It appears that these projections

were prepared by the stadium project's bond underwriter, Goldman Sachs at the request of the

NYCIDA. See e-mail from Bruce Serchuk, Nixon Peabody LLP, to Gregory Carey (May 9,

2006) ("the estimated [sic] of value of the stadium will be helpful with irs, but can you also use

this information to come up with a projection of what actual taxes are expected to be over the

term of the bond."). As in the case of the initial stadium valuation, we have found no evidence

that either the NYCIDA or any City official undertook any independent review of the market

valuations and projections provided by the bond underwriter.
o' Fo. example, the projected 2010 tax assessment, $64,369,490 is 3Yo greater than the

projected 2009 tax assessment ,562,494,650. See PILOT Calculation and Debt Service
Schedule.
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increased by inflation in construction costs and decreased by three factors: physical deprecation,

economic obsolescence, and functional obsolescence.o3 While the location and market niche of
the new Yankee Stadium may conceivably allow it to maintain its value longer, there is no

indication that the NYCDOF took specif,rc attributes of the stadium into account or applied either
its own or any other recognize valuation methodology in projecting the future value of the

44sïaolum.

IMPLICATIONS

Because the Yankees and the City have for two months refused to comply adequately with
document requests related to the stadium site appraisal, many questions remain regarding the

numerous choices made by the City, its agencies, and the NYCIDA in reporting a stadium and

stadium site value of 5I.229 billion to the IRS and for the bond offering. But these numerous

choices all had a common result: each choice helped to increase the site value for the purposes

of the tax assessments over a number of years where more accuÍate assessment may have

endangered the financing agreed to by the Yankees and the City.

The NYCIDA has pending a petition for another private letter ruling from IRS for an

additional bond issuance of $360 million and has advocated for an exception to a draft Treasury
Department regulation intended to minimize the use of PILOTs as security for tax-exempt bonds.

Requests for private letter rulings are considered by the IRS's Office of the Chief Counsel, and

o' M.-orundum from Mitchell H. Rapaport and Bruce M. Serchuk to Rebecca L.
Herrigal,IRS,42 (Feb. 1, 2006).

oa While the Subcommittee cannot reach a f,rrm conclusion absent more investigation,
NYCDOF may have departed from its standard assessment procedures and New York State law
when it increased the stadium site assessment from $3,107,738 for the 200612007 tax year to

$78,750,000 for the 200712008 tax year. New York State law requires changes in assessments

attributable to market valuation increases receive a "transition assessment," which means the full
assessed value cannot be immediately charged to the real property owners, but instead are phased

in 20 percent ayear over five years. N.Y. Rnnl Pnop. Tnx $ 1805(3). [n contrast, increases in
assessment attributable to physical increases may be immediately assessed in full. N.Y. R¡¡.1
Pnop. Tnx $ 1805(5). Following the phase-in rule for transition assessment of market value
increases, NYCDOF initially entered a transition assessment at $17 ,654,787 for the 200712008

taxyear. However, in October 2007,NYCDOF remitted the$75,642,262market value increase

and immediately replaced it with an identical increase of 575,642,262 now classified as a

physical increase. The result was that the site assessment for the 2007120008 tax year was

increased from $17,654,787 to $78,168,597. The reclassification may have increased the size of
the PILOT that the Yankees could pay to the NYCIDA without exceeding the tax assessment.

As part of its previous document request to the City, the Subcommittee awaits the production of
documents that would explain the reasons for the reclassification.
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factual assertions made by petitioners are not routinely subjected to audit or independent
conf,rrmation. Rather, they are generally accepted as accurate, But now that serious questions

about the accuracy ofthose representations have been raised and are being investigated by the
Subcommittee and others, the accuracy of the NYCIDA's representations of the Yankee Stadium
project cannot be relied on.

If either the initial stadium market valuation or the projected increases in valuation were
inaccurate, there could be a number of years in which PILOTs exceed property tax assessments.

For example, if the stadium assessment were inflated only 5 percent, the PILOT would exceed
the tax assessment for 2009.4s Larger inaccuracies in the assessment would lead to the PILOT
exceeding the tax assessment for many additional years.ou Pursuant to the contractual
agreements among the Yankees, the NYCIDA, and the City, in the event that the scheduled
PILOT payment exceeds actual taxes for any given year, the City would only be obligated to pay
the actual tax amount. If the reduced PILOT drops below the debt service on the bonds, City
taxpayers would be obligated to make up the deficiency in order to pay ensure bondholders
receive their interest payments.

In addition, if the stadium valuation or projected yearly tax assessments were inaccurate,
there are a number of other possible consequences. First, if the NYCDOF failed to base the

as In the NYCIDA's submission to IRS, the 2009 property tax assessment was projected
to be $62,494,650. S¿¿ PILOT Calculation and Debt Service Schedule. If the market value of
the property was reduced 5 percent, the 2009 tax assessment would decline to 559,369,917,
which is below the $60,000,000 PILOT described in this submission. Id. Whlle the NYCIDA
amended the timing and size of the PILOT payment scheduled presented in the bond offering
documents, an inflation of the tax assessment would create similar problems. Se¿ Official
Statement for the $942,555,000 PILOT Revenue Bonds, Series 2006 (Aug . 16,2006) ("Offrcial
Statement"), 6 (describing yearly PILOT payments of $56,700,000 beginning in 201 I without
providing a projection of actual tax assessments.).

a6 

^20 
percent reduction in the assessed value of the stadium and a corresponding drop

in the project tax assessments would result in the $60,000,000 yearly PILOT exceeding the
assessment for the first seven years of the bond financing according the NYCIDA's submissions
to IRS. See PILOT Calculation and Debt Service Schedule (2009 projected tax assessment of
562,494,650 would be reduced to $49,995,720;2010 projected tax assessment reduced from
564,369,490 to $51,495,592;2015 projected tax assessment reduced from $74,621,880 to

559,697,504). A 20 percent reduction in the stadium assessment is not a far-fetched scenario: if
the true market value of the stadium site is $3 0 million instead of $204 million, this $ 1 74 million
reduction alone would account for more than 14 percent reduction in the total assessed property
of $1.229 billion. This reduction would be absent any fuilher decline in the assessment

attributable any improper inclusion of certain hard or soft stadium costs.
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stadium tax assessment on an accurate market valuation of the stadium site and property, there
would be a violation of New York State law.a7

Second, If IRS's enforcement arm audits the NYCIDA's sworn representations made to IRS
and finds them false, the NYCIDA officials could be guilty of perjury if the misrepresentation
were deliberately inaccurate. If the stadium assessment was inflated, deliberately or not, IRS
may have reason to retract its Private Letter Ruling and consequently treat some or all of the
bonds as taxable. Furthermore, IRS may have cause to deny the private letter ruling currently
sought by the City for an additional $360 million in tax-exempt bonds to be used in the
construction of the new Yankee Stadium.as

Third, if IRS retracts the tax-exempt status treatment for the stadium bonds, investors who
thought they were buying tax-exempt bonds in exchange for receiving a lower interest rate would
find themselves paying taxes on the lower rate. It is likely that these bond holders could sue the
City and other parties for violations of securities laws alleging material misstatements in the

bond offering statements if the parties to the offering knew or should have known of the
inaccuracies.49

ut N.Y. REAL PROP. TAX $ 305(2) (requiring that "[a]ll real property in each assessing

unit shall be assessed at a uniform percentage of value"); Foss v. Rochester,65 N.Y.2d 247,253
(N.Y. 1985) ("value" in $ 305(2) means "market value").

ut Girren how close the Yankees' PILOT payments are to the limit set by the stadium's
property tax assessment, even in the unlikely event that the NYCIDA's representations of the

stadium's current and projected values are l00Yo accurate, the NYCIDA must demonstrate a

significant increase in the stadium valuation to support a new bond issue of this size. From a
review of the uses for which the Yankees anticipate applying the new bond proceeds, it is
difhcult to understand how construction financed by the new bonds would add sufhcient value to
the stadium. See Letter from Irwin Kishner, Herrick, Feinstein LLP, to Robert LaPalme (July 17,

2008) (describing $196.1 million for scope modifications; $59.8 million for City police and fire
department security and requirements; and $70 million for capitalized interest and debt service

reserve fund depositions and bond issuance/delivery date expenses.) Nevertheless, it appears

that the NYCDOF is already beginning the process of increasing the market value of the stadium
to support the NYCIDA's and the Yankees' financing priorities. On October 10, 2007, an

assessor entered a note on the NYCDOF's computer system reflecting a revision of the "NEW
YAKEE[sic] STADIUM [to] AN ESTIMATED COST ESTIMATE OF $1 .2658 EXCLUSIVE
OF LAND." NYCDOF Aug. 13, 2008 Production at26. In the documents produced to the

Subcommittee, there is not further discussion of this $250 million increase in the stadium
assessment.

on Su, Official Statement, 70 ("Itis currently anticipated that Actual Taxes will exceed
the scheduled PILOTs and PILOTs will be sufficient in each year to provide for the Bond Year
Requirement for the Series 2006 PILOT Bonds.").
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Finally, if the NYCIDA's representations constitute perjury, and IRS fails to retract the
Private Letter Ruling and/or awards the City with the additional private letter ruling it seeks,
federal taxpayers will be saddled with subsidizinga fraudulent project: the tax-exempt treatment
for the stadium bonds effectively transfers a significant component of the construction cost from
the Yankees and the City to federal taxpayers. In this case, the federal share of this project
would be measured in terms of hundreds of millions of dollars in foregone tax revenues.

VII. CONCLUSION

It is imperative that the City cooperate fully with the Subcommittee's investigation because
of the numerous outstanding questions regarding the accuracy of the City's and the NYCIDA's
valuations of the new Yankee Stadium, the possible violations of state and federal law arising
from the valuations, and the ongoing federal rulemaking pertaining to this and related projects.
Specif,rcally, I request that the City promptly fully comply with the Subcommittee's requests for
documents that should have been produced on August 6, 2008----over two months ago-and
provide two witnesses for the upcoming Subcommittee hearing.

If you have any questions regarding this request, please contact Jaron Bourke, Staff Director,
or Charles Honig, Counsel, at (202) 225-6427 .

Sincerely,
^|ø,^> 

) . /û.^¿,^:'-Q -Dennis J. Kucinich
Chairman
Domestic Policy Subcommittee

Enclosure

cc: Darrell Issa

Ranking Minority Member

Mr. Seth W. Pinsky
President
New York City Economic Development Corporation

Ms. Martha E. Stark
Commissioner
New York City Department of Finance
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