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0 I 0 EST: 

GAO dismisses a protest alleging that a 
procurement should have been set aside for 
small business since, as a general rule, 
nothing in the Small Business Act mandates 
that any particular procurement be set aside 
for small business, ana the protester has 
not shown that any of the statutory or 
regulatory exceptions apply to the 
procurement in question. 

b 

Winfield C. Towles M.D. & Associates protests the 
decision of the Naval Supply Center, Charleston, South 
Carolina, not to set aside for small business a procurement 
for family counseling and referral services under invita- 
tion for bids (IFB) No. N00612-8S-R-US42. Dr. Towles 
asserts that there are more than two small businesses 
capable of competing for the contract. We dismiss the 
protest . 

As a general rule, the decision whether to set aside a 
particular procurement is within the discretion of the con- 
tracting officer. 
B-2lb673.2 et al., Feb. 1, 19851 85-1 CYU 1 124; Romar 
Consulting, Inc., 8-206764, Mar, 29, 1982, 82-1 CPD II 290. 
With one exception, nothing in thefsrnall Business Act, 

- See Adam8 & Associates, Inc., et al., 

15 U.S.C. S 631 et seq. (1982), makes it mandatory that any 
particular procurement de set aside for small business . 

The .&tutory exception, set forth at 15 U.S.C. 
S 6 4 4 ( j ) ,  provides that where the goods or services being 
procured have an anticipatea value of $lO,OOlr or less, and 
the small purchase procedures are being used to acquire 
them, the contract shall be reserved exciusively for small 
business unless the contracting officer is unable to obtain 
ofrers from two or more firms that are competitive in terms 
of price, quality and de4ivery. 
Acquisition Regulation (FAR), 48 C.F.R. 3 19.501(f) (14b4); 

See also Federal 

Art Anderson Associates, B-211546, May 6, 1983, 83-1 CPD 
482.  
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I n  t h i s  case, t h e  protester h a s  n o t  a l l e g e d  t h a t  t h e  
p r o c u r e m e n t  is s u b j e c t  t o  t h e  small p u r c h a s e  p r o c e d u r e s .  
Moreover, a s  i n a i c a t e d  by documen t s  s u b m i t t e d  by t h e  
protester,  t h e  c o n t r a c t i n g  o f f i c e r  n a s  d e t e r m i n e d  t h a t  
there was n o  r e a s o n a b l e  e x p e c t a t i o n  o f  r e c e i v i n g  a s u f f i -  
c i e n t  number of b i d s  from small b u s i n e s s  c o n c e r n s  t o  a s s u r e  
awara a t  a f a i r  and r e a s o n a b l e  price. 

The  p r o c u r e m e n t  r e g u l a t i o n s  c o n t a i n  two a d d i t i o n a l  
e x c e p t i o n s  t o  t h e  g e n e r a l  r u l e  t h a t  a p a r t i c u l a r  p r o c u r e -  
ment need  n o t  be s e t  aside f o r  small b u s i n e s s .  Under t n e  
so-callea r u l e  of t w o ,  t h e  c o n t r a c t i n g  o f f i c e r  is r e q u i r e d  
t o  s e t  asiae a p r o c u r e m e n t  i f  he  d e t e r m i n e s  t h a t  there is a 
r e a s o n a b l e  e x p e c t a t i o n  t h a t  o f f e r s  w i l l  be o b t a i n e d  f rom a t  
l eas t  two r e s p o n s i b l e  small b u s i n e s s  c o n c e r n s  and  award 
w i l l  be made at a r e a s o n a b l e  price. - See 4Y-C.P.R. 
s lr.S(rL.2. Here, t h e  record shows t h a t  t h e  c o n t r a c t i n g  
o f f i c e r ' s  d e t e r m i n a t i o n  t h a t  s u f f i c i e n t  c o m p e t i t i o n  d i d  n o t  
e x i s t  was maae w i t h  the c o n c u r r e n c e  of the small and d i s -  
a a v a n t a g e d  b u s i n e s s  u t i l i z a t i o n  spec ia l i s t .  I n  t h i s  con- 
t e x t ,  w e  assume t h a t  t h i s  was i n  e s s e n c e  a d e t e r m i n a t i o n  
t h a t  n o t  e v e n  two small b u s i n e s s  c o n c e r n s  could be e x p e c t e d  
t o  compete. While t h e  protester impl i e s  t h a t  it w i s h e s  t o  
do so, it h a s  n o t  i d e n t i f i e d  any  other small b u s i n e s s  
c o n c e r n s  t h a t  are c u r r e n t l y  w i l l i n g  a n a  ab le  t o  compete, 
and h a s  n o t  d i s c u s s e a  price a t  a l l .  W e  t h e r e f o r e  c a n n o t  
f i n d  t h a t  t h e  b u s i n e s s  judgment  n o t  t o  set  aside was a n  
abuse of t h e  c o n t r a c t i n g  o f f i c e r ' s  d i s c r e t i o n ,  and w e  w i l l  
n o t  s u b s t i t u t e  o u r  ~ u d g m e n t  a b s e n t  a clear showing of a b u s e  
of d i s c r e t i o n .  - See AhM School Bus S e r v i c e ,  B-208833, 
Dee. 2 2 ,  1482, b2-2 CY13 9 5 6 6 .  

The l a s t  e x c e p t i o n  t o  t h e  g e n e r a l  rule is  where a 
product  or s e r v i c e  p r e v i o u s l y  has been  a c q u i r e d  s u c c e s s -  
f u l l y  through a small b u s i n e s s  set-aside. Under t h i s  
e x c e p t i o n ,  r e p e t i t i v e  set-asides are  r e q u i r e d ,  s u b j e c t  t o  
t h e  same e x p e c t a t i o n  t h a t  c o m p e t i t i v e  o f f e r s  a t  r e a s o n a b l e  
prices w i l l  be o b t a i n e d .  - See 48 C . F . R .  4 19.301(g); Art 
Anderson  Associates, B-211546, s u p r a ,  83-1 CPD q 462. 

Al though  t h e  protester  h a s  i n c l u d e d  a document  
i n d i c a t i n g  t h a t  i n  1480 s i x  f i r i n s  competed f o r  a Naval 
S u p p l y  C e n t e r  p r o c u r e m e n t  u n d e r  s o l i c i t a t i o n  ho. hOO612-81- 
R-6094, t h i s  document  does n o t  i n d i c a t e  t h a t  t h e  p r o c u r e -  
ment was a small b u s i n e s s  set-aside. Thus ,  w e  are  u n a b l e  
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to conclude on the  basis of this information tnat the 
requirement for repetitive set-asides applies here. 

This protest is dismissed. 

flfld Ronald Berger * 
Deputy Associate 

General Counsel 
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