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Mr. Chairman and Members of the Subcommittee:
I am pleased to present our views on S. 3514, the purposes of which

are:

(1) to characterize the relationship between the Federal Government
andt contractors and other recipients in the acquisition of property and
services and in the furnishing of assistance by the Federal Government;

(2) to establish Government-wide criteria for selection of appropriate
legal instruments to achieve uniformity in the use by the executive agencies
of such instruments, a clear definition of the relationships they reflect,
and a better understanding of the responsibilities of the parties;

(3) to promote increased discipline in the selection and use of
contracts, grant agreements, and cooperative agreements and to maximize
competition in the award of contracts and encourage competition, where
deemed appropriate, in the award of grants and cooperative agreements; and

(4) to require a study of the relationship between the Federal Govern-
ment and grantees and other recipients in Federal assistance programs and
the feasibility of developing a comprehensive system of guidance for the

use of grant and cooperative agreements in carrying out such programs.




The act would have the effect of adopting the substance of two
recommendations (F-1 and F-2) of the Commission on Government Procurement. 9‘5/
As you know, I was a statutory member of the Commission and supported each

of the two recommendations.

In connection with recommendation F-1, the Commission found that
there is a fundamental conceptual difference between grant-type relation-
ships and contracts, i.e., grant-type relationships are customarily used
where Federal assistance of activities having a beneficial effect on
public policy is desired while contracts are customarily used for the pro-
curement of goods and services required for the conduct of the Government's
business. Despite this fundamental difference, the Commission found
confusion among Government agencies and in the non-Federal sector as to
when contracts as opposed to grant-type agreements should be used and vice-
versa. The Commission also found that in many instances, Government
agencies have been forced to use contracts in situations where a grant-
type agreement would be more appropriate because they lack necessary
statutory authority for the use of grant-type agreements. Finally, the
Commission drew a distinction between grant-type activities wherein
1ittle Government involvement is required during performdnce and those
which require substantial Federal involvement during performance,
recommending that the latter activities be classified as “cooperative
agreements" and that instruments creating such agreements detail the
nature and extent of Federal involvement contemplated.

In connection with recommendation F-2, the Commission pointed out

that much of the attention devoted to the hundreds of assistance programs



is concentrated on achieving individual program objectives. It said

much less effort has been devoted to generalizing from the methods used
in assistance programs. The Commission said that if assistance methods
can be standardized and cataloged, it should be possible to take a long
step in the direction of consistency and simplicity, and at the same time
enhance program effectiveness by establishing a system of guidance for
generic aspects of the management of assistance programs..

The Commission said that the system that needs to be developed should
cover all types of assistance relationships. It said the need is to: (1)
identify the assistance universe comprehensively; (2) examine existing
techniques and related considerations; (3) generalize to the extent possible
from such data; and (4) explore the possibilities of devé]oping new techniques.
Further, it said an anaiysis and evaluation of assistance techniques should
consider, in addition to the usual grant-type transactions, loans, direct
payments, and all forms of non-financial assistance. The Commission said
the study also should consider subsidies which usually are not regarded
as "assistance" and that it also may be desirable to consider the applica-
bility of assistance techniques to "revenue sharing." The Commission said
systematic review of all forms of Federal assistance and their operational
methods and techniques could-assist in decisions on how new forms of
assistance should be structured to achieve desired ends.

The Commission recognized in its report that other studies had been

attempted but that more was needed.



Although there is some relationship between the two recommendations

of the Commission, the basic issues involved are quite separable. Recom-
mendation F-1, dealt with in sections 3 through 7 of the act, was designed
.to clearly distinguish between Federal procurement and Federal assistance
and to require the use of legal instruments which are consistent with the
different Federal/non-Federal relationships involved. Recommendation F-2,
dealt with in section 8 of the act, was designed to gain a better under-
standing of the alternative means of implementing Federal assistance pro-
grams and to assess the feasibility of developing a comprehensive system
of guidance to govern the administration of such programs.

On July 10, 1974, we testified before the Ad Hoc Subcommittee on
Federal Procurement and the Subcommittee on Intergovernmental Relations,
Senate Committee on Government Operations,regarding the then proposed
bill S. 3514. We supported then, and support now, the adoption of both
Commission recommendations, essentially as provided for in S.3514 as it
passed the Senate on October 9, 1974, and for the same basic reasons offered
by the Commission. In our prior testimony we offered some observations
and suggestions which we hoped would assist the Senate subcommittees in
their consideration of the bill. OQur primary concern was that the study
and report required by section 8 might fall short of the real interest
and concern if the charting of a course for future action was not also
required. We suggested the language that now appears in S. 3514 beginning

at the end of Tine 17 on page 7 and ending with 1ine 9 on page 8.



As we stated in our testimony on July 10, 1974, the definitions
of the circumstances under which contracts, grants, and cooperative
agreements are to be used, as provided in sections 3 through 6 of the
act, are quite general and can be expected to give rise to some problems
in choosing the proper instrument in particular sets of circumstances.
These problems should be minimal in distinguishing between procurement
relationships, where the contract instrument is to be used, and assistance
relationships when either a grant or cooperative agreement is to be used.
More difficulty will be experienced in distinguishing between circumstances
in which a grant instrument versus a cooperative agreement should be
used, since the choice will depend not on the basic nature of the Federal/
non-Federal relationship, but upon the degree of involvement between
the Federal Government and the non-Federal recipient during performance
of the activity for which assistance is given. The degree of interaction
between the Government and recipients varies widely among the many
assistance programs and there will undoubtedly be questions as to where
the Tine between substantial or not substantial involvement should be
drawn in individual cases.

We do not consider such difficulties as may be encountered as being
significant enough to bar the effective and beneficial implementation of
the legislation. Rather, the legislation would countermand provisions
of existing legislation which require (or bar) the use of contracts and/or
grant instruments in particular programs or circumstances where the use

of a different type of instrument would be more appropriate and consistent



with the Federal/non-Federal relationship involved. We consider this
effect to be of much more importance than the question of where the

1ine might be drawn between the use of a grant or a cooperative agreement
in terms of the degree of Federal involvement. Each agency would be free
to choose the type of instrument which is best suited to the type of
relationship intended within the definitions provided in the bill.

We suggest the possibility, however, that with the benefit of
experience in implementing sections 3 through 7, and with the benefit of the
study calied for by section 8, the definitional matters might be sharpened
either through the system of guidance to which the section 8 provision
should eventually lead or through later amendments to the sections directly

involved.

In summary, Mr. Chairman, we believe enactment of S. 3514 would be
a significant step forward and that the study called for by section 8,
addressing the matters set forth in the relevant part of the Commission's
report, should set the basis for further significant progress.

We will be happy to answer any questions you may have.
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