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SAN DI EGO, CALI FORNI A
THURSDAY, NOVEMBER 21, 2002
9:00 A M

MR. LELAND: Good norning, everyone. |If you
woul d move to your seat please

The first portion of this norning' s
Commi ssion hearing neeting is really a continuation
of yesterday. As a courtesy, one of our invited
speakers had travel difficulties and we really
wanted to get her testinmony, so she's here this
nmorning. At the conclusion of her testinony and a
short question and answer period, Cynthia and
will go into opening statenents and we will begin.

A coupl e of comments, we do have sign
services for anyone who requests them The signage
translators will work for a few mnutes into the
meeting and then go sit at the back. [If anybody
requests their services, please go back and request
them They will continue their work if it's
necessary and required by anybody.

And again, today's neeting is not a
meeting where the Conmi ssion will be taking public
testimony, so as required by the | aw under which
thi s Conmi ssion has been fornulated, etc., this is

an open neeting, we will ask everyone to speak into
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their mcrophones, we will transcribe the
proceedi ngs, but we will not engage in dial ogue
with the general public today.

So our invited speaker is Deborah
(Debbi e) Corum She is the Associ ate Commi ssi oner
for Chanpi onshi ps of the Southeastern Conference.
In this job she is responsible for oversight of 17
conference chanpi onships. Debbie is also the
Sout hwest conference, or Southeast Conference
Li ai son for the Senior Wwnen's Administrators. Her
rol e al so includes supervision of officiating
prograns for four wonen's sports and function as
the Title I X liaison for the Southeastern
Conf er ence.

Prior to joining the SEC, Debbie was
Associate Athletic Director for Aynpic sports at
Loui siana State University. There she supervised
17 varsity sports, including a selection of coaches
budget oversight. Debbie was head contact with
university attorneys in the president's office
regarding all Title I X issues at LSU, including
reporting to Judge Rebecca Doherty regarding
ongoing Title I X conpliance issues.

Prior to being at LSU Debbie was

Assistant Athletic Director of Intercollegiate
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Sports at Stanford University, a small school in
Cal i f orni a.

(Laughter.)

MR. LELAND: Debbie, thank you for comni ng

M5. CORUM Thank you for allowing me to be
here and al so for making the concession to let ne
speak this nmorning. | appreciate that.

For the record, you indicated |'m
here fromthe Southeastern Conference, but ny
comrents today are not the opinions of the
Sout heast ern Conference, they're ny persona
opi ni ons.

I'"ve actually been asked to address
this Conmi ssion regarding ny involvenent with the
Pederson vs. Louisiana State University case, and
want to nmake it understood that ny invol venent, |
was hired at LSU after the |awsuit was underway,
and | was actually hired as part of the conpliance
plan to cone in and try to be sure that LSU was
currently under Title I X conpliance and was
following the three-part test.

bvi ously, as evidenced by what
you' ve been hearing over the |ast three nonths,
there's trenendous confusion regarding Title IX,

and | have to say until | becane personally
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involved in an LSU lawsuit, | had many of the sane
m sunder st andi ngs that you all have been hearing
over the last three nonths.

However, once | was given the
responsibility on a daily basis to nonitor LSU s
progress to neet -- | had to neet every siXx nonths
personally with the judge that was invol ved and
had to do an annual report to the university
regarding Title | X progress, obviously | becane a
little bit nore fanmiliar with Title I X law, and a
| ot of the misunderstandings that | think you' ve
been hearing that | had mi sunderstandi ngs about had
cleared up in ny mnd.

| started understanding that there
are three choices for conpliance and that the
circuit courts have been very consistent in their
rulings with this three-part test. The law, as
it's witten, does not condone the stereotypica
notion that girls and wonen are inherently |ess
interested in participating in sports or the
debat abl e statements that wonmen will not walk on to
teans, therefore roster nanagenent and cappi ng
men's teans are necessary for conpliance

So why is there so nmuch confusion

about this lawif the courts have been so clear and
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the law, since 1979, has been stated the sane way?

| agree with Secretary Paige that |
think the Department of Education, not by their own
efforts, but there's been a failure to provide
cl ear guidance to the public. Even though OCR
clarified their policies in 1996, there's stil
confusion, and | am hopeful that this Conm ssion
will be able to put, in a language that athletic
adm ni strators such as nysel f can understand, what
OCR policies are. And |I'm hopeful, | think if
not hing el se cones out of this Conm ssion, that
will be a real positive for Title I X

Because it's easy to understand
numbers, | think a test two and test three are
m sunder st ood, because adm nistrators can very
qui ckl y under stand whet her the nunbers are there or
not and they tend to use the proportionality prong.
That's led to even nore confusion about test two
and test three.

I also think that there's specia
i nterest groups on both sides that |obby so hard,
either for or against proportionality, that it's
given a nore enphasis to proportionality and has
created even nore confusion about test two and test

t hr ee.
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So how do we bring clarification to
test two and test three? |I'mhere -- 1'd like to
begi n by tal king about the LSU case, which was
compliance with test three of the three-prong test,
so that's what 1'mgoing to focus on with you
today. | don't think you've heard too nuch about
test three.

So just to give you sone background,
LSU was sued by wonen wanting to participate in
soccer and softball. The district court considered
proportionality an inappropriate standard, but then
focused on the wonen's interests, not the men's,
because the wonmen were underrepresented. The
nunbers weren't there, so the women were
underr epr esent ed.

The court then found that LSU had not
added any wonen's sports in 14 years and there was
apparent interest by women in sports that were not
currently being offered. So the court applied the
three-part test and found that LSU was in violation
of Title IX

The district court also decided that
the discrimnation was not intentional. The part
about the LSU case that gets confusing is whether

LSU had intentional discrimnation or not.
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The plaintiffs appeal ed this decision
so that they could recover damages. There was a
Franklin versus Gm nnet County Public Schools case
whi ch all ows those who have been intentionally
di scrim nated agai nst to recover damages, so there
was an appeal regarding whether this discrimnation
was intentional or not.

In the appeal to the fifth circuit,
the circuit court disagreed with the |ower court,
whi ch was why you had to reverse the decision, and
said that the discrinmnation was intentional

So the circuit court also confirned
that there are three tests, and since the district
court found that LSU was in violation of Title IX,
the circuit court also agreed with that concl usion

The circuit court also said that the
policy interpretation, which contains the
three-part test is, and I'Il quote the circuit
court, the proper analytical framework for
assessing a Title I X claim So the circuit court
did give credence to the three-part test, which is
of ten m sunder st ood when peopl e are tal king about
the LSU case. Because LSU basically, if you want
to say, lost the case, people are saying, well,

that neans that the three-part test didn't hold up
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Well, the three-part test did, it's just that LSU
was not following it at the time of the |awsuit.
So that's the confusion oftentines about the LSU
case.

Those who claimthat proportionality
is the only test have used this over and over
again. It was upheld in the district court in
practice, and LSU s violation of Title I X was
confirmed in the circuit court. What's nore, the
district court continued to nmonitor LSU s actions
for several years to nake sure that they were
following the three-part test.

LSU added soccer during the course of
the case and then added softball in the 1996/' 97
academic year. So LSU is neeting the three tests
and the courts, although not ruling formally,
acknow edged this. They did not instruct LSU to
add any nore teans for wonen or to achieve
proportionality.

LSU is not alone in its conpliance
with test three. The general accounting office
records show that two-thirds of the tine,
two-thirds to three-quarters of the tine
institutions are using test three to conply.

There's al so, | think, another
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confusion. W use the term quote, safe harbor to
describe proportionality, and | think that's a
correct statement, but it's often used to
msinterpret the three-part test. It doesn't nean
that proportionality is the only harbor, and so
that's not what is neant by the term safe harbor

If participation nunbers are
reflective of the student enrollnent, then there is
no underrepresentation. This proportionality is
the conpliance nmethod nost easily understood, and
think that's why there's a |l ot of enphasis on it.

I f the nunmbers show an
underrepresentation, then what happens is, there is
an obligation for the institution to show that this
underrepresentation is not a result of
discrimnation. So the obligation is for the
university to show t hat

In essence, this is exactly what LSU
had to prove in their lawsuit. They did not have
fermal e athletic participation percentage that
equalled its femal e student enroll nment percentage,
and therefore, according to Title I X, they had to
show that this was not the result of
discrimnation. GCbviously the court of appeals

found that it was a result of discrimnation
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It's inportant to note that the
Title 1 X audits, following this initial finding,
ruled that LSU s plan of conpliance was effective
and that the university had taken steps to neet
test three, so therefore was in conpliance with
Title 1 X followi ng this.

One of the nbst common
m sunderstandings that | realized existed while
was goi ng through this case was that people
really -- athletic administrators really don't
under stand how to conduct test three. Sinply
stated, if wonen are underrepresented, neaning that
they participate at a rate that is less than their
enrollment rate, then to neet test three they have
to neet three factors. So there's three factors of
the three-part test on test three. Nunber one,
there has to be sufficient interest to forma team
number two, there has to be sufficient ability; and
nunber three, and this is the part | want to
enphasi ze because this is the part that you never
hear when people are tal king about test three,
there has to be a sufficient nunmber of
intercollegiate teans in which to conpete within
the university's nornmal conpetitive region

Al three factors have to exi st
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before a sport has to be added. And once again,
just want to enphasize that that sufficient
conmpetition part of the test is what is usually
| eft out when you're hearing about test three.

Admi ni strators are fearful that test
three neans that if two wonen -- this is what you
hear all the tine in ny world -- if two wonen show
up and want to start a team then the interest is
there and the wormen nust be accommopdated, so how do
| decide whether they're really supposed to start a
teamor not? Well, they don't have to start a team
unl ess those three factors are net. So it's
i naccurate to say that just a small nunber of wonen
can cone in and demand that we have a team and then
therefore I"'mnot in conpliance with Title IX
anynor e.

To begin with, there's got to be
enough wormen to formthe team but the part that is
really m sunderstood is there has to be enough
competition for that team where the university
usual ly conpetes. | think a lot of the
institutions that may not be neeting test three
ri ght now probably maybe only have one or two
sports for which there's sufficient conpetition

within their region.
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I woul d suggest that a good way for
an institution to determne if it's meeting test
three woul d be to anal yze the factors backwards, if
you will. Start by determining if there is enough
conpetition for a sport for wonen in the
conpetitive region, and then go down and figure out
if there's a sufficient interest and ability on
your canpus. This can reduce the work of trying to
determ ne every sport in which women m ght be
interested. Narrowit down to just those sports
where there is sufficient conpetition and then try
to determne the wonen's interest in only those
sports.

If there's no other sports for which
sufficient conpetition exists in the conmpetitive
region, then the institutionis fully and
effectively accompdating the interests and ability
of the underrepresented sex and in conpliance with
Title I X

In LSU s conpliance plan,

Division | institutions within a ten-state area,
which is LSU s normal conpetitive region, are
surveyed annually to deternmine if there are any
sports being offered that LSU does not offer. The

pl an al so i ncludes surveys, interest surveys in the
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area to show if there is sports -- if there is an
interest in that area for those sports that ni ght
be bei ng of fered.

The plan calls for a review of club
teans and intranural prograns, comunity and age
group and d ynpi ¢ devel opnent prograns, hi gh schoo
participation and the student enrollment interest.

Anot her mi sunderstood fact about test
two and test three is that an institution can be in
compliance with either of these tests and still add
opportunities for nen.

MR. LELAND: One nore minute
M5. CORUM One minute? | got it.

This makes it difficult to reach
proportionality, if an institution decides |ater
that they want to go towards proportionality, but
test two and test three have no bearing on nen's
opportunities at all

Since 1979, Title I X conpliance has
included this test, and there's twel ve other areas
al so. Meeting proportionality doesn't necessarily
mean you're in conpliance if you' re not neeting
with those treatnent areas al so

| have two recomendati ons quickly.

One is to clarify that three-part test. Establish
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t he neasur abl e standards that everyone under st ands.
Under test one, cone up with a percentage
difference that's acceptable. Test two, establish
a tinme frame, a nunber of years that opportunities
need to be added for wonen. And in test three, get
instructions that identify that you should identify
conpetition first and then interest second.

My second recommendation | won't go
into was to fix the Equity, the EADA report, the
Equity in Athletics Disclosure Report, which
talked to you all about in Atlanta, so | wll
concl ude ny coments, and thank you very nuch for
havi ng ne.

MR LELAND: Thank you

(Appl ause.)

MR LELAND: W passed all the conmi ssioners
a docunent that we produced that had sonme
background naterials. W gave it to you this
nmor ni ng. Questions?

MR. REYNOLDS: During your discussion you
conmented that the district court judge in the LSU
case concluded that the first prong was
i nappropriate. Could you discuss that a little
nore and tal k about the rationale that the trial

court judge gave?
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M5. CORUM | really have a hard tine
understand the rationale, to be honest with you
because she said that using proportionality was
i nappropriate, but then she ended up using the
three factors of the three-part test to decide
whet her LSU was in conpliance or not. So it's very
confusing, but | didn't want to | eave that part out
because | thought it was necessary for you all to
know the facts. Then the circuit court came back
and applied the three-part test also.

MR. REYNOLDS: Yes, but, well, did the tria
court judge say that the problemw th the
proportionality prong was that it was not related
to interest?

M5. CORUM M understandi ng was she was
saying that it led to discrimnination because it was
a quota based decision, and that's why she didn't
want to use -- she personally felt these were, you
know, her opinions was that proportionality was an
i nappropriate tool to use for Title I X, then she
turned around and used it.

MR, REYNOLDS: She turned around and used
anot her prong.

M5. CORUM  Prong.

MR, REYNOLDS: She concluded that the first
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prong was i nappropriate because it was a quota and
then she turned to a prong that wasn't a quota.

M5. CORUM Correct.

MR. REYNOLDS: Thank you

M5. CORUM But in her interpretation she
kept referring to the three-part test, so it is a
tad bit confusing.

MR. LELAND: Muffet?

M5. McGRAW Debbie, just so | have this
straight in ny head, if you conply with prongs two
and three, you don't need to roster nmanage or cap
men's sports?

M5. CORUM Ch, no, not at all. |If you're
meeting the interest and ability of the wonen, it
has no relation with what you' re doing with the
men. That's the wonderful thing about test two and
test three is it doesn't cut any opportunities for
anyone.

Title I X was supposed to be good for
everybody and not discrimnate with any group at
all, and that's why it was so beautiful, in ny
opinion it was so beautifully witten, because you
can -- an institution can choose which of those
prongs to use, and if they have a high interest

| evel of nmen's sports on their canpus, there's
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no -- if they're using one of these other two
prongs, they don't need to discrimnate.

M5. McGRAW On the three-part test, part
three of the three-part test, sufficient interest
in the intercollegiate opportunities in the area,
was there a nunber on that or how nmany ganes woul d
you need to play to have sufficient --

M5. CORUM It really -- Muffet, it really
depends on the sport. Like in lacrosse you would
| ook at how many -- I'mfaniliar with | acrosse
because that's one of the things that we're | ooking

at in the SEC. You kind of |ook at how many

competitive -- how many conpetitions you need, you
know, to -- during the course of the season. And
let's say you need 17. Well, if you only have two

intercollegiate teans in that area, you don't have
enough teans to conpete against. So you really
ki nd of have to anal yze each sport and go in and
see what would you need to be able to conduct a
competitive environnent.

MS. DE VARONA: | ndividual s who have had
their sports dropped, sonetinmes uncerenoniously at
the last mnute, and a lot of themare Aynpic
rel ated sports, if you could help clarify what's

happeni ng and what woul d be your suggestions when a
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school is | ooking at that issue.

M5. CORUM | really believe that the reason
why we're seeing nmen's opportunities dropped is
because peopl e do not understand that they only
have to choose one of these three prongs to be in
conpliance, and there's such an enphasis on
proportionality because it's really easy. You
know, your nunbers are there or they're not and you
can really quickly reach nunmbers by dropping or
addi ng or whatever. So | think that there's just
been a real overenphasis of the proportionality
prong.

One of the conmments that | hear a |ot
is that, okay, well, we're going to neet test three
until we can get to proportionality, and that m ght
be your institution's goal, that you want to get to
proportionality, but the thing is that you're not
in conpliance by only hal fway neeting test three or
hal fway neeting test one. You have to be fully
complying with one of those tests, and it doesn't
really matter which one you' re conplying with, but
obviously if you don't have the nunbers there, you
do have an underrepresentation of the -- you know,
of the women in this case

So the institution does have an
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obligation to show that it's not doing that, you
know, with discrimnation

M5. DE VARONA: Is there any | anguage you
could -- because yesterday we tal ked about sone due
di li gence or some best practices when schools are
| ooking at their athletic -- how they provide
opportunities to the student athlete, and it is
relating to -- if it is related to cutting a team
then wonen's teans have been cut, would you suggest
any | anguage that should be I ooked at as it rel ates
to that option?

M5. CORUM |'msorry. Wuld | suggest
what ?

MS. DE VARONA: Do you have any | anguage you
m ght suggest as it relates to the dropping of
t eans?

M5. CORUM | just really, | really think
that the | anguage -- what has happened is that the
Ofice of Civil Rights puts their -- like in 1996
when they did their policy interpretation
everything is in a | anguage that, |'m not saying
we're sinple mnded, but us athletic adm nistrators
don't under st and.

And goi ng across the country, you

know, to LSU to the Sout heastern Conference, |
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mean, there's so many athletic adm nistrators who
don't understand the | anguage, and it's been very
clear since 1979 but it's not witten in a way we
under st and.

So really what | think this
Conmi ssion could do, so nmany of you are in
athletics, | really believe that what you could do
is take this | anguage and reword it into a form
that we in athletics can conprehend and cl ear al
this -- you know, clear all this up. | really
think it's very sinple, but we need it in a
| anguage -- have you read the 1996 clarification?

MS. DE VARONA:  (Nods.)

(Laughter.)

M5. CORUM Yeah, | tried. You know, it's
very difficult, so we just need a cl ear |anguage.

MR. LELAND: Ckay, a couple nore questions
here. Brian and then --

MR JONES: Sure. Just a very quick
question. There's been a |lot of talk about prong
three and about, you know, the neasurenent of
interest and use of surveys and that sort of thing.
I just wonder if you could give us your thoughts on
how it is that an institution can go about

measuring interest and what's the appropriate
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uni verse to study, what are the appropriate
instrunments for doing that.

M5. CORUM |'Il very quickly do that, and
gave all of you LSU s plan just so you see one that
was approved by the courts. But very quickly, the
first thing you need to do is survey, what LSU is
doing, is survey your Division | institutions
within your competitive region, and say that
they're -- and try to find out if there's a sport
that's growing in your region or that is offered in
your region which you're not offering. And then
focus in on those sports and start surveying --
when | was at LSU, | had to annually or bi-annually
survey ny A ynpic devel opnent prograns, the age
group, you know, see what's going on in the area
that is not -- you know, is there an interest in
that sport coming up in the area, what is happening
in the high schools. | nonitored the high schoo
nunbers to see what was growing of interest in the
hi gh school

And then every year we surveyed
during the orientation programwe surveyed freshnen
and transfer students for their interest in
athletics to see is there, you know, a grow ng

number of interest in some sport that we mght not
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be offering. So it was really wonderful because we
kept abreast of what was goi ng out there.

Now, the discrimnation would be if
there's sonething out there and we decide not to
add it, you know, then there would be
discrimnation. But fortunately, at the tine when
I was at LSU, nothing really started getting to
t hat point.

MR. LELAND: Debbie, clarification, you
didn't adm nister to the matriculated freshnen and
transfer students, sort of a general question
woul d you like to participate in sports, you asked
them specifically about would you like to play on
this kind of team didn't nane the sport?

M5. CORUM We asked them-- they basically
had to identify that they were interested in
pl aying a sport and at what |evel, whether it was
intercollegiate, club or intranural

MR LELAND: A particular sport, though?
Did you ask themwas it rugby or bowing or --

M5. CORUM We had sports listed and they
marked if they were interested. And then if they
did show an interest in participating, then we did
a followup survey with themjust to really -- and

actually we had -- we conducted a neeting every
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year for those people to cone in and talk to us.

MR. LELAND: But it wasn't a genera
i nterest survey, gee, are you interested --

M5. CORUM  Ch, no.

MR. LELAND: -- in playing sports when you
go to college, it was do you want to be on the
bow i ng team

M5. CORUM  Correct.

MR LELAND: If you do, what |evel, that
ki nd of thing.

M5. CORUM Correct.

MR. LELAND: Ckay. We've got two nore

questi ons.
M5. YON | had one question but you caused
me to ask another one. It's your fault.

MS. COOPER  Just to make that clear it's
not going to be two m nutes | ong.

M5. YON You're going to be so pleased.

Debbi e, when you said the interest

survey, did it matter in the survey -- | mean, do
have an interest in bowing. Didit matter what ny
ability was to bow, if | had any prior experience?

M5. CORUM For the first survey all we were
doing was determning interest. Al we did was

determine interest, and then we did the foll ow up
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survey if they indicated interest. There was a
foll owup survey that was nmuch nore intricate about
did you play in high school, you know, a little bit
more into what their ability was.

M5. YON Does ability matter?

M5. CORUM  Yes.

M5. YON So if |I had not participated in
hi gh school and | just checked | aminterested in
bow ing, that didn't equal you're going to add a
bow i ng team because | had an interest in bowing
but | had no experience?

M5. CORUM Correct. |If bowing had been a
sport that was really growing in our area and then
they showed an interest, then they woul d have been
invited to come and try out for the team But the
ability is really, in ny opinion, the third thing
to check for. Qbviously if you' ve got an interest
there, you've got to have a tryout for the team and
then the ability is going to present itself.

M5. YON Well, that's not how | view
ability. | viewability as sonething that's proven
because you' ve participated in it for years, those
of us that have been participating --

M5. CORUM | agree with you and that's why

I wouldn't make the team
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(Laughter.)

M5. YON The real question, you referenced
Brown, the decision against Brown in -- the court
deci sion, and you referenced the fact that Brown
did not nmeet any of the prongs, including three,
interest and abilities, and ny recollection and
guess what | am asking, what | renmenber about Brown
was that it was a very, very broad based athletic
program for wonen. So | guess ny question to you
is, how broad based was it and why do you think
they didn't neet -- | nmean, how nuch of an interest
and ability do you need to neet before you get
t here?

M5. CORUM You're going to get ny opinion
of Br own.

M5. YON That's just fine.

M5. CORUM  You know, I'mnot a | egal person
here, but I'msitting here at Brown as the
associate athletic director (inaudible) because
nunber one, I'mnot neeting proportionality. Even
though | have a broad based program they were not
meeting proportionality. |'mnot nmeeting test two
because they had not, even though they w dened
their base in the '70s, they hadn't done anything

recently, so | was not adding -- | was not in a
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continual adding of interests for wonen at Brown.
And then nunber three, they could not be neeting
nunber three because they had just dropped sports
that there was an obvious interest and conpetition
in the area.

So the whole tine this Brown case was
going on, ne inny little sinple mnd was goi ng
this just doesn't make sense. They're not neeting
anything. So | think that's why, you know, Brown
didn't win their case. They really sinply were not
meeting any part of the three-part test.

MR. LELAND: Ckay. Debbie, if you don't
m nd, we've got a couple of other questions.

MR CRIFFITH |I'mconfused, and you've
given a very good presentation. |'mcertain that
t he mi sunderstanding is mine.

You' re describing the LSU conpliance
plan that came out of the litigation, and out of
the LSU conpliance plan you got court approval to
focus on the third prong. Right?

M5. CORUM  Yes.

MR GRIFFI TH: Because we have heard froma
number of witnesses, athletic directors in the |ast
couple of town hall neetings who say that when they

interact, not with the courts but with the OCR
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that that isn't the name of the gane, that the OCR
doesn't seemto be interested in prongs two or
three, that the OCR seens to be interested in
substantial proportionality al one.

Now, are we getting different
experiences, because yours is through the court
systemand theirs is dealing directly with the
Department of Education or what?

M5. CORUM | would go to the GAO reports,
the General Accounting Ofice reports, and tell you
that, if three-quarters of the schools are using
test three to conply, ny understanding is OCCRis
not going after them you know, with the
nonconpliance. So | do think that there's sone
m sunder st andi ng t here.

My understanding is the GAO reports,
and naybe you all could clear this up, are
accepted, you know, that those schools that are
complying that way are bei ng accept ed.

MR. REYNOLDS: Thanks for the opportunity to
clear this up. |'ve been hearing about these 74
cases, or however many cases that have been
referenced in that GAO report. The thing that we
have to renenber is, it doesn't matter if every

| ast one of the cases that the GAO exam ned used
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the third prong, it doesn't matter if those cases
didn't represent the cross section of the country.
It's just like trying to protect a presidential
election, it has to be a cross section, and the
problemw th that analysis is the 74 cases did not
represent the cross section, so we can't draw an
inference that two-thirds of the university
conmunities are com ng into conpliance by prongs
two and three.

M5. CORUM  Ckay.

MR. LELAND: Brian, did you have --

MR. JONES:. Yeah, just again one nore
followup on the interest question, just again
trying to get sone clarification.

You said that one of the things you
do is nonitor what's going on in the high schools,
and then you do the survey of the inconing freshnen
and transfers. So does the nmonitoring of the --
well, first | would be interested in just know ng,
you know, where you -- you know, what statistics
you | ook at at the high school |evel, and then just
to get some sense of how that information is used
when you start to nmeasure interest. Does that --
do you use that information that you get fromthe

hi gh schools to sort of deternine what sports
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freshmen and transfers?

M5. CORUM Yes. That's one of the --
actually, to be honest, when we were starting this
out we put every sport we could possibly think of
on the interest survey. But obviously, from what
was going on in the high school and the CDP area,
in the area, it caused us to put a little bit
nore -- you know, we had a special section in the
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little bit.

MR JONES: So you're not using, if |
understand correctly, you' re not using the high
school information to say, well, you know, X
percent age of boys and girls in high school are
interested in athletics and so therefore we'll

transfer, you know, that percentage to our

anal ysis, you're basically just looking to that to

see what sports people are interested in and then

internms of the actual, you know, nunbers, the
percentages to neasure interest, you're getting
that fromyour freshmen and your transfers.

M5. CORUM  Correct.

MR, LELAND: Ckay, Debbie, we've got two

nore, Percy and then Julie.
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MR, BATES:. Just a very short question.

How is this ten-state regi on sonehow
determ ned? 1s that a set nunber?

M5. CORUM It was an analysis of all the
ot her sports that LSU offered to see where they
conpete, and that was a result of |ooking at
what -- to determine what LSU s nornmal conpetitive
region was. And obviously, nost of those states
were the states that other SEC schools were
i nvol ved in because we were in that conference.

MR BATES:. But is that sonething that can
be transferred to other regions; in other words,
some sort of road map if one wanted to find out
what their basic regi on was?

M5. CORUM | think you do an anal ysis of
the travel, of where your teans are traveling to
conpete, and then do, you know, you do a percentage
of where are our teans traveling to conpete and
that would give you the -- so it could be used to
do an anal ysi s.

MR BATES: Thank you

MR. LELAND: Last question?

M5. FOUDY: | have a question relating to
when you tal ked about the GAO reports, and Jerry,

you nmentioned that it doesn't truly represent a
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cross section of the United States. And ny
question, | think, is nore to Jerry because | think
this is an inportant point here.

You know, we're |ooking at these
nunbers as sonme of the nost valid nunbers out
there, and this is done by the governnent, by the
General Accounting Ofice, so are you saying that
these reports aren't valid in terns of what they're
presenting? | just think that's a bit confusing.

MR. REYNOLDS: What |'msaying is that it
was a limted universe that was exam ned, and that
is fine. W don't survey the entire United States
when we try to predict an election, but it is a
critical step. In order to be valid you have to
have a cross section. |If you don't have a cross
section you have nothing. You don't have a basis
to draw an inference if you don't have a cross
section. And that's the problemwith trying to
draw any inference from74 cases that don't
represent a cross section

M. FOUDY: But | still think it's inportant
to note that many universities have used prong two
and three, even though we're not | ooking at maybe
necessarily the nunbers we need to, but --

MR REYNOLDS: That's true
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M5. FOUDY: -- the focus | think we have
heard many times over and over is there's not
enough gui dance on prongs two and three.

MR. REYNOLDS: |It's true, universities have
used all the prongs, but the issue that we're
trying to westle with is what percentage, and the
best nunbers, the best analysis that we have that
we' ve depended on has been the GAO report, and I'm
suggesting that there nay be a problemw th relying
on those 74 cases unless we can assure ourselves
that it represents a cross section

Another way to get at it is to |ook
at the incentives that are attached to each of the
prongs. Putting on ny hat as an attorney, if the
president cones to nme and asks, "Ckay, Jerry, which
way do we go?" now, taking that approach, the fact
that there are three avenues that you can go down,
that's fine, and in sone cases it may be
theoretical because you want to know what the
| awyer is, what type of advice the |lawer is going
to provide.

We are very conservative people, and
when you | ook at the -- |ook at prong one, and you
have sonething that's nechanistic, it's

mat hematical, that's a slamdunk. You turn to
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prong two and prong three and then you have to read
the tea leaves a little bit. Yes, you' ve added
teans for a nunber of years, but yeah, do you
remenber that retrenchment back in the early ' 80s?
W didn't add any teans for seven years. |s that
too long to qualify for prong two? And there are
probl ems associated with prong two in ternms of the
clarity and the sane thing would hold true for
prong three.

M5. FOUDY: Right.

MR REYNOLDS: And | agree with you, it's
clarity is what is needed.

M5. FOUDY: Right.

MR. REYNOLDS: And clarity has been needed
for a very long time. And we tried it back in 1996
but apparently we need to try again.

(Laughter.)

MR. LELAND: Ckay.

M5. CORUM Just a note, the plan of
compliance that |I've given to you all, first, it's
in three parts. The first part is about adding
soccer and softball, the first two parts, but the
plan that I'mtal king to you about begins around
page 81, so if you want to get rid of the first two

parts --
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MR. LELAND: The first 80 pages.
(Laughter.)

M5. CORUM | just wanted to give it all to

you.
MR LELAND: Thank you very nuch
MR. BATES: Thank you
(Appl ause.)
M5. COOPER. Good norning. Wlconme to the
second day in San Diego. |'m Cynthia Cooper, along

with Ted Leland | serve as co-chair as everyone
knows, so I'll just skip that part.

As Ted nentioned yest erday,
Wednesday' s hearing nmarked the end of the |istening
phase of our work. This norning is the start of
our deliberations. Ten weeks fromtonorrow we nust
submit our report to Secretary Paige. |n order to
do so, we will need to act together to fornul ate
our findings, develop our reconmendations, and
finalize our report.

Qur tineline is this. According to
the tineline, I want to, just by show of hands, see
who can -- who can nmake Decenber the 4th

(Show of hands.)

M5. COOPER. Ckay. And -- yes, you're fine.

And then who can nmake January 8th?
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right.

VB.

IVB.

(Show of hands.)
COOPER Ckay. So we're all set.
SIMON: | will not nake January.
COCPER:  Bet ween Decenber 5th --
PRI CE: They changed it to --
YON |I'msorry, it's the 8th now?

COOPER: Yeah, | think it's the 8th,

PRI CE: Yeah, it is.

COOPER:  Next Friday, Novenber 29th, we

will close the wi ndow for submni ssion of witten

public coments. | urge all nmenbers of the public

to subnit comments by that tine. |If you need

instruction on how to subnit conmments,

pl ease see a

Commi ssion staff menber. There are several staff

who are seated at the table in the back of the room

al so, if you need infornmation on howto subnit your

coment s.

urge all

After -- over the next few days

comm ssioners to contact Conm ssion staff

if they need background documents, articles, data,

or transcripts of our neetings. 1In other words, if

there are things you need to go, you need to go

about your work, ask for it now |If there are

things you need to go about your work, ask for it
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now. | need to start witing nmy own opening
conment s.

On Decenber 4th the Conmission will
meet in Philadel phia to identify our findings and
devel op our recomendati ons. Between Decenber 5th
and January 7th, the Commission staff and its
outside editor, Jay D skey -- Jay, do you want to
come up here?

MR, DI SKEY: Sure.

M5. COOPER. -- will work to pull together a
report based on the findings and recommendati ons we
devel oped in Phil adel phia. On January 8th the
Commi ssion will meet in Washington, D.C. to
finalize the draft report. Following -- follow ng
t he Washi ngton neeting the Conmi ssion staff and our
editor will edit our work and attenpt to nove the
docunent toward a final published product. On
Friday, January 31st, we will subnmit our fina
report to the Secretary and all fly to the Virgin
I sl ands. Just ki ddi ng.

(Laughter.)

MR, LELAND: At our own expense.

M5. COOPER If there are any questions
about this tineline, we should discuss them now.

W are at the start of the final period or the
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fourth quarter or the second hal f or whatever
sport. | knew you woul d have a question.

Ms. FOUDY: | have a question.

So Decenber 4th we get a copy of the
draft or we start talking about the draft?

MR LELAND: | think we have a little bit
nore detailed outline to go through a little bit
later in the opening statenments. Could we get our
openi ng statenments done first?

M5. FOUDY: o ahead. | thought she just

opened it up for questions. You're absolutely

right.

M5. COOPER | just said on ny own opening
conment s.

M5. FOUDY: Then |I'm com ng back to that
quest i on.

MR. LELAND: Ckay. You'll be the first.

M5. FOUDY: Ckay.

MR. LELAND: Good norning. Thank you,
Cynt hi a.

As Cynthia indicated, we're now in
our deliberations phase in which we will devel op
our report. The tineline for that phase is a very
important one. | feel all of us can | eave here

today with a firmunderstandi ng of what we have to
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do and the tinme frame in which we nust do it.

To hel p us take the next step in our
process, we will discuss a variety of resources and
docunents that the staff has prepared us and for
our briefing book. So let me -- I'mgoing to very
qui ckly wal k you through the rel evant docunents and
then we're going to ask each of the particular
Department of Education staff person or consultant
who has prepared that docunent to appear in the
corner spot there and we'll go through each one of
the documents in nore detail. So first | wll
point themout to you and then we will go through
themin a nore deliberative manner and give you
plenty of tinme to ask questions about those
particul ar docunents.

The first docunment is -- excuse ne,
is a detailed outline of the devel opnent and
production of our report. Qur outside editor, Jay,
will walk us through this docunent at a later tine.
That's tab P. Look at tab P in your book, you'll
see what -- and this will be the first itemon the
agenda when |'m done with ny openi ng statenent.

The second docunent that we'll | ook
through is a section-by-section draft outline of

the report, so this isn't the tineline of the
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report, this is the outline of the report, and Jay
will also walk us through that, and that is Q |If
you will all turn to tab Q we'll have a very
detail ed discussion and introduction to Q

The next one, which | think is
vitally inportant, is a |list of possible
recommendat i ons that have been raised in our
meetings. The staff has begun to go through the
transcriptions, and this docunent is S, tab S.
Thi s docunment hopefully lists all considerations or
recomendati ons that have been presented to the
Conmission. This is a work in progress so we're
not conpletely done with it yet. That is tab S and
we' |l have a staff person walk us through that in a
second. And please note that this is a list of
what we have heard for our consideration. This is
not an exhaustive list, it's not a draft list, it's
just the first of a work in progress, so it would
be really great if you could not put too nuch stock
in what's witten on that piece of paper. It's
there just to show you what we want to do. W want
to make sure that we acknow edge every
recommendation given to us and that it was given
consi deration by this Comi ssion

The next one is an administrative |aw
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prinmer prepared by the general counsel's office.
think this is U Yes. This is at the request of
one of the comm ssioners who wanted to know sort of
how t he | aws work.

Next is a history of Title IX
prepared by the OCR and this is section V.

MS. KEEGAN: W&it, wait. That's Uin ny
book. Was that just nme?

MR, LELAND: U is the administrative |aw
primer, should be.

MR BATES: Look in the other book

M5. PRICE: If it's not, it's the next one.

MR LELAND: That's why we're doing this, to
make sure that everybody can identify these things
when we get to the nore --

The history is V.

There is a conparison chart on sports
and energing sports. This is the what's the
definition of a sport issue. This is section T,
and the staff has done a |lot of work on that. |
don't expect anybody to understand this chart first
gl ance.

And then there's a section R, which
is -- and again, this is just a draft, it's a first

shot by the staff people to pull together sone of
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the -- this is sort of a draft outline maybe of the
reports given when we broke down into subconmittees
the second day in Chicago, tried to westle with
some argunents pro and con regarding the specific
questions that the Comm ssion has been asked to
submit answers to to Secretary Paige.

So those are our -- hopefully we wll
start with the first one of these and go through
them Qur ex officio nenbers, Brian, Jerry and
Sally are here to hel p us answer questions
regardi ng this docunent.

One final note, we will not take
questions or comrents again fromthe public on our
meeting today. Qur discussion will be only anong
the conmi ssioners and the staff, and let's get
started. So Jay, if you could wal k us through --
Julie, your question?

M5, FOUDY: | --

MR LELAND: Do you want to start with him

M5. FOUDY: Can | just talk about the
timet abl e?

M5. PRICE:  Sure.

MS. FOUDY: Looking at the big picture of

things, the Decenber 4th date and the January 7th
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date, where is there -- because the January 7th --

MR. LELAND: 8th.

M5. FOUDY: 8th, sorry, January 8th, that is
pretty nuch one of the ones that -- it should be
pretty final, because then it's got to be done by
January 31st. R ght? And | know that |'ve heard
it takes a long time to get it wal ked through. So
my question is, between Decenber 4th and
January 8th, what are we doing in terns of
provi di ng feedback? Because it's Christmas, it's
the holidays, there's no neeting in between those
two. We start Decenber 4th with a very rough
draft, January 7th we're supposed to have pretty
much a final draft and there's no chances for
f eedback, or opportunities for feedback

M5. PRICE: | really -- | want Jay to do a
real focus and wal kt hrough, but in just generally
responding to that, Julie, we will be e-mailing,
phoni ng, tal king back and forth as the work is in
progression, getting input constantly.

M5. FOUDY: Ckay. Well, with all due
respect |1've heard that once before when we were
supposed to do conference calls and all that. So
my concern is that we get so busy with the

hol i days, and no one's fault, we get so busy and
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overwhel med with everything that there's no chance
as a group to give feedback, which I think is very
inmportant in the building of this report.

MR. LELAND: Yeah, | think -- let me respond
over here. Percy had suggested to Cynthia and
that maybe during that period of tine fromearly
Decenber to early January that we have a
subcommi ttee of the conmi ssioners be appointed to
help with the editing and the witing so there
woul d be a sort of a nore focal point, and in ny
conversations with Percy, we decided that let's
wait and see how the process goes before we decide
to do sonething, but there are other comi ssioners
that have brought up the sane question you have
just now, so | think it's on all our mnds. Let's
just sort of listen to this.

My suggestion would be, if it's okay
with you, let's just listen to the tine frame and
keep in our mnds that | don't think any of us are
going to be real confortable, being the
commi ssi oners, just saying okay, we're going to
meet in Philadel phia and then the next tine we see
the thing it's all done. But let's find out what
the staff has planned and then we can respond.

Jay?
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MR DI SKEY: Great, thank you.

As Ted nmade reference to tab Pis a
report devel opment outline. There's a nunber of
tasks on this outline that have already been
di scussed, and many of them have been conpl et ed,
for exanple, conpilation of findings, in sone
cases --

M5. COOPER: Can you nove your m crophone
cl oser?

MR. DI SKEY: Sure, I'msorry. And
i ndi vi dual reconmendations. So again, sone of the
bulleted itens | will just breeze through very
quickly. You're about to hear a lot nore of them
over the course of the next few days or the hour

How this tinmetable came about was, in
Cct ober, | ooking at the number of things that it
takes to get a report finished. W all know that
January 31st is the deadline for submitting this,
and what does it take? W have to give thought to
what type of style would this be witten in, what
sort of inventorial duties are involved, who woul d
be doing sonme of the witing. | have been hired as
an outside editor to help the Conmission wite
this, Comm ssion staff pull it together

Qbviously there are tines where there
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may be instances of a conmissioner wanting to
submit sections or portions of a section. | was
recently the editor of the Wiite House Conmi ssion
on Excellence in Special Education, and in that

i nstance, for exanple, one of the conm ssioners
wote a chapter on special education findings,

whi ch was very inportant to that docunent.

We have al so taken steps to work with
the OPA, the Ofice of Public Affairs, and the U S
Department of Education to begin |ooking toward a
design of the report. OPA has devel oped a
statenent of work which they're putting out for
outside bid for a designer or a design firm |'ve
been asked a nunber of tines since coning on board
as a consultant, what should this |Iook Iike? How
long will it be? Those are all Conmi ssion
deci si ons.

Qobviously the report is a Comm ssion
product. It's not a product of the designer, it's
not a product of the outside editor

Conmi ssion reports can take all sorts
of shapes and forns. Debbie asked ne to bring just
a few for show and tell. Here is one that Sally
was involved in, actually we were both involved in

on the Hill, College Costs Comm ssion was conpl et ed
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i n August 1997 and nmde recommendations in January
1998. It was also on a very quick time frame |like
yours, six nonths. Basically this a 64-page
report. Do you want to see it? This report, by
the way, has not stopped college costs fromrising.

(Laughter.)

M5. YON A disclainer.

MR DI SKEY: There's other ways of going
about this. That's a 64-page report and it has a
| arge appendi x that is also available, a technica
report so to speak.

A Nation at Ri sk, which was a very
i mportant conmi ssion which celebrates its 20th
anni versary next year. This, too, is, | believe,
64, 68, 64 pages. The report had a lot to say and
it didn't need 600 pages to do it.

A question | was asked | ast night
over dinner was gee, will this thing be hundreds of
pages? Again, that's up to you, but you don't need
necessarily 600 pages to say a lot.

There's other reports that have nade
trenmendous inmpact. This is not a Conm ssion
report, but it's the Third Internationa
Mat hermati cs and Science Center which came out in

1996, it had a huge inpact on math and science
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education at the K-12 level. It, too, is about 80
pages, but it also had | arge technical reports.

The Wiite House Commi ssion on Speci al
Ed, which I previously nade reference to, is about
a 96-page report. However, in the back of the
report is a CD ROM holding all of the transcripts
of the hearings. It's a very good idea, quite
frankly. It's one | recommend. A lot of people
want that sort of record w thout having big thick
vol umes on their shelf. Moreover, it is of
particul ar use to those who are visually inpaired
They can put the CD ROM on their nachine, blow the
view up format 200 percent and start to |l ook at the
transcripts. W also put the copy of the report
itself.

I"mnot in the general counsel's
office and can't say necessarily what sort of
adm nistrative requirenents there are for archiving
materials, but the CD ROMcertainly as part of the
package hel ps

So again, those are sonme of the
various sizes and formats. No one has said that
this has to be 60 pages or 16 pages or 600 pages,
but we are noving forward to try to determne a

| ook and a feel for the report.
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In ternms of when we mi ght have a page
design to |l ook at, we hope relatively soon. Again,
| believe OPA is getting bids to do that.

Now, this takes ne to and I'Il -- |I'm
junpi ng ahead of nyself a little bit, but after
your January 8th neeting when the report is
finalized, that's when the design firmkicks into
hi gh gear and will need anywhere between about five
and fifteen business days to take your report,
which is headed to the Secretary on the 31st, and
lay it out in page design. It will then go to GPO

| cannot imagine a scenario in which
you will be submitting a final published report to
the Secretary on January 31st. The tine franme is
too short. Again, after January 8th there wll
probably be several weeks of editing and polishing
and then you will be submitting, | imagine, a word
docunent to the Secretary. Once that is finalized,
then the designer then kicks into high gear and the
firmdoes its work and it goes to GPO. GPO can go
relatively fast. It has a national reputation for
going very slow, but it's inproved its time quite
remar kabl y.

It's also hitting GPO, however, at a

very interesting tine, which is January and
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February. This is when the president puts out his
budget, OMVE has huge docunents, it's a very, very
busy tine for GPO  |I'mnot telling you now that
that will be a huge roadbl ock, but those are the
type of things that get in the mx

| have a few other docunents here if
you want to look at. Again, we will determ ne, you
know, or you w |l determ ne obviously, based on
your reconmendations, how long this will be and
that may | ead us to decisions about the size.

That too, the tinetable, there was a
question as to whether there will be a draft to
|l ook at in Philadelphia. Quite frankly, | did not
prepare a draft. There is no draft floating
around. It's ny understanding that Phil adel phia is
where you will come together and finalize
our -- cone close to finalizing the findings and
reconmendat i ons.

There is no witing that has taken
pl ace at this point. Fromny point of viewthere
cannot be. The Conmi ssion has to provide that
architecture, so to speak, findings and
recommendati ons, and then a draft will be built up
fromthose findings and recommendati ons over the

course of basically a nonth during the holidays,
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obviously. It's not a great tine of the year, but
it's the tinetable that's been handed us.

So again, from Decenber 5th, the day
after Phil adel phia, to January 7th is when this
draft is built.

Are there any questions regarding the
timetabl e and the | ook and feel of the report?

I'"ve throwmn a lot at you very quickly.

MR. LELAND: Yeah. |'ve got a question
Just like all the timetables | do at Stanford we're
behi nd al ready, but Novenber 13th, there's sone
dates here that we've nmissed. Seens |like we're
behi nd.

MR DI SKEY: Yeah, and sone of these
Novenber 13th regard review of findings. This may
be the way | am phrasing this and the way | wote
it on Cctober 25th. Those findings you began
compiling in Col orado Springs and you nmade
reference there to a list of findings. Now, from
my point of view you're acconplishing this at
San Diego. You're taking a | ook at the findings.

I don't know what process you will use an hour from
now to go through those findings, etc.

This tineline is in need of some

revision. It was witten in late October. W are
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in a phase starting today where every day counts a
great deal in order for the -- in order for the
Commi ssion to neet this deadline.

MR. LELAND: Let nme ask you just a couple of
questions then --

MR DI SKEY: Sure.

MR LELAND: -- | think that mght reflect
concerns. | think there's a, some of the
conmmi ssioners are very concerned that as soon as
the open access | aws under which we function, that
the mnute we start putting anything in witing
regardi ng findings, they beconme politicized or they
becone issues, and sort of who is going to be the
first person to wite one of those things down that
m ght becone public and what kind of oversight do
conmmi ssi oners have regardi ng that and what kind of
oversi ght do conmi ssioners have, have they had on
other commi ssions that you' ve worked with? W're
all afraid that sonebody will go away and they are
going to wite a finding that is not necessarily
agreed to by the rest of us and causes us to react
or sonething publicly.

MR DI SKEY: Right. Wthout sounding
preachy, ultimately it goes back, | believe, to

personal responsibility, each commi ssioner take
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personal responsibility for their own docunents,
keeping themto thensel ves, discussing themonly
with the Conmission itself.

When | was a newspaper reporter
Il oved all this openness. Now |I'm obviously on the
other side of it. Invariably, and | hate to say
it, but things will probably indeed | eak out, so to
speak. In effect we have two neetings coming up in
whi ch you will be discussing nuch of this report in
public, and there's not anything any of us can do
about it. But obviously the staff has gone to
great pains to keep things with the Conmi ssion
But again, it does go back to that. There's no
magi ¢ bullet, the systemsinply needs to be one of
personal responsibility anongst staff and --

MR. LELAND: Yeah, and | was really just --
it was really just a small part about what m ght
actual ly |l eak, but who is actually going to wite
it down the first tinme. Just | can think of two or
three, you know, issues that have been debated back
and forth in front of this Conmm ssion where we have
heard testinony that's clearly not -- there's no --
anong the people testifying there's not a
consensus, but we probably need to have a finding

in that area.
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MR DI SKEY: Uh- huh

MR LELAND: Who wites that down the first
time? Do you guys sit down and | ook at all the
testimony and take your best shot at it, and how
does that work?

MR DISKEY: It can work any nunber of ways
in terms of developing a finding. W need to hear
as staff what findings you have cone to, bits of
evidence that you feel support those findings. You
could say gee, | heard so and so at the Col orado
Springs neeting say that. W will need to
determine the level at which we will evidence these
findings, whether it's only done in notes, or
whet her we don't -- or whether it's done directly
in the report, but yes, a process needs to be --
that sort of process needs to be devel oped,
particularly for Philadel phia in terns of, not only
findi ngs, but recommendati ons.

MR LELAND: It alnpbst sounds like you're
asking for some gui dance fromthe Comm ssion
regarding how -- you heard Julie's concern and it's
reflected in other people' s concerns, you know, and
we need to | eave here today with sonme gui dance
regardi ng that.

MR. DI SKEY: Yeah, we do. This is a joint
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effort, and the Conmission report is clearly a
product of the Conmmission. | think that if the
Conmi ssion staff and mysel f had produced any sort
of draft today or shown up in Philadel phia with a
draft, it would probably not necessarily be a good
si tuati on.

These are things that the Commi ssion
needs to act on in sonme way. Conmissions |'ve been
involved in in the past do it in a very painstaking
manner, begin to devel op those things, sections of
the report are filled up around those things. In
some cases the various conm ssioner nmay cone
forward and want to subnmit part of a section. |It's
a lot |ike nmaking sausage, | hate to say.

M5. YON Can we develop a nunber of the
findings today? | nean, as an exanple, maybe one
of the findings would be to | ook for sonething that
we can all agree on. That no one -- one of the
findings is that, | nean, don't hold ne to ny
wor di ng, but that 30 years after the enactnent of
the law, no institution has been -- has been
penalized in the ultimte way, which was supposedly
the lack of federal funds. That could be a
finding, couldn't it? And then there could be a

recommendation rel ated to whet her or not that
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standard should stay as is or should be nodified?
I's that what --

MR, DI SKEY: Wthout comenting directly on
the finding, I would think so. A finding wuld be
facts that you've heard, opinions that you' ve
heard. No piece of evidence that --

M5. YON That's a fact. That's why | chose
that one because it was --

MS. DE VARONA: | think, to a person, no one
has objected to Title I X as law. | haven't heard
anyone say that --

M5. YON The concept.

M5. DE VARONA: The concept of Title I X --

MS. YON There's two.

M5. DE VARONA:  Two.

MR LELAND: Let nme back up. | was | ooking
at it from--

M5. KEEGAN: We're lapsing into content.

(Laughter.)

MR. LELAND: Sl ow down, you guys. Sl ow
down.

M5. KEEGAN. Deep breath.

MR LELAND: It's tine for me to step in.

I think the concept that the staff

and Cynthia and | have sort of cone up with is at
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the end of today, as we wal k through these
docunents, and we're on the first one of eight so
we' ve got to get nmoving to the next one, the idea
is at the end we were going to tal k about asking
the people, all of us conmi ssioners to spend sone
tinme at hone over the next week or two weeks or
whatever it is and get to the staff some of what
you think should be the findings.

M5. COOPER. Well, | agree that we should at
| east start the dial ogue here and have sone sort of
di scussi ons here and then conme up with, if, you
know, you find on the plane back hone, oh God, |
renenber, then you can subnit that al so

M. FOUDY: M concern is that we start -- |

mean, | totally agree we start the dial ogue now,
but is that when we find -- when we cone to these
findings, there's no -- seens to ne, and | nean, ny

| earning curve is very large in the process of how
conmi ssi ons work and how you finish a report, but
it seenms to ne there's a mssing step there in
terms of how do we debate these findings? W al
come fromdifferent perspectives and different
environnments and different opinions and --

MS. COOPER: And | think we will do some of

that debating in Philadel phia.
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MS. FOUDY: But that's supposedly when we
are still tal king about findings, and that process
is going to continue, and to me |I'mjust struggling
with the concept that there's no forumfor us to
get together as a group. | nean, we all can submt
e-mails, but January 8th cones and that's supposed
to be pretty final, yet we haven't discussed it as
a group, which | think is very inportant because
everyone conmes from such different perspectives

M5. PRICE: Regarding findings in general
and this is very nuch in general, not specific
about what we would do, but my relationship with
findings al ways conmes fromlegislation. |In the
beginning -- working on the H Il for 16 years, in
the beginning generally it will say findings, and
they're informati ve types of facts. Sonetines
they're conflicting facts. You nmight say, like for
example, if I'mjust off the cuff thinking about
somet hing regardi ng nen's sports being cut, sone
say it's for finances, sone say it's for Title I X
others say it's a conbination. Those could all be
findings, but findings are sort of the basis from
whi ch you then go to your recommendations and the
actions that you want to take regardi ng them

So if you start the process of
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t hi nki ng about findings here today and then take
the tinme -- because you' |l need nore than just
today to really process this and cone up with the
findings that you think are appropriate, to pull,
to get everybody's input on what the findings are,
pul | those together by the 4th of Decenber to work
through that type of docunent, you know. So the
Conmi ssion as a whol e woul d be going through those
findings to say, you know, these are the inportant
findings for the report, this report.

And sone will be directed by the
questions, but -- and then fromthose findings, you
know, you can expound a little, in fact, but from
those findings then you devel op, you know,
therefore all these things, you know, are true or
have been said to be true, and you devel op your
recomendations. |s that sonewhat hel pful ?

M5. FOUDY: It just seens to ne that there
shoul d be a draft that we are | ooking at on
Decenber 4th, if that's our last tine that we are
all going to get together before --

M5. COOPER: | totally agree.

M5. FOUDY: Jay just said we won't have a
draft, so | just feel like we're nissing a step

there in terns of we haven't decided what we want
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to put in the draft yet, so we can't have a draft
by Decenber 4th, yet there's no other neeting
that --

M5. COOPER: Ckay. Wait, wait. | think
we're saying that we're going to discuss it
here and have sone type of draft to | ook at
Decenber 4th, and then between now and
Decenber 4th, if there's anything, any other
findings --

M5. YON You're going to have a draft of
findi ngs.

MB. COOPER  Ri ght.

M5. YON | was going to say, there wil |be
a draft of findings, there will not be a draft of
recomrendations. We will use the draft of findings
as a docurment to initiate further discussion. W
m ght nodi fy sone findings, we will talk about
reconmendat i ons.

M5. COOPER. Yes. You're ny hero.

(Laughter.)

MR DI SKEY: | cannot imagine a scenario in
whi ch you woul d be | ooking at a draft of the entire
report. | can certainly imagine a scenario in
whi ch you might be | ooking at drafts of findings,

the length of which | have no idea, a page or a
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hundred pages, | don't know, but findings that I
bel i eve were devel oped the second day at Col orado
Springs. You ve seen a list of those under one of
the tabs, and then again the process which the
co-chairs and Debbi e made reference to, |eave here
with the idea of working on your own, devel opi ng
findings, submitting those, staff putting those
together, putting them on paper and bringing them
to Phil adel phia. But again, only a draft of
findings, certainly not a draft of the entire
report with recommendati ons.

MR. BATES: Ted, | guess |'mbeginning to
wonder, as | listen to our discussion, how long we
m ght want to wait before thinking about, | guess,
a subcommrittee to work jointly with the witers,
because even a sumary of findings, it seens to ne,
is going to have sone view that is going to have to
be inposed upon it. So | guess |I'mthinking that
we ought to, soon rather than later, begin to think
about a subcommittee that might be in on this from
the very beginning, so that by the tine the 8th
comes, that we've already had sone work on this.

M5. YON | think part of the disconnect is
this: Wen you say findings, we automatically go

to sone kind of a concept of findings equal truth.
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They don't equal truth as, you know, ultinate
truth. They're findings. 1t's kind of a report of
what we've heard. It doesn't nean that we agree
with every one of the findings. |If this person
said in this group there seens to be a | arge nunber
of people who think X, this group thinks Y and this
group thinks Z, but it doesn't equal that us, as a
group, think this Xis right, Yis right or Zis
right.

MR. DI SKEY: And Debbie made reference to
the fact, | believe, that you may very well devel op
some conflicting or conpeting, let's say, findings.
And it certainly seens to be the case, without
addressing it in a substantive sort of way.

Qovi ously you' re hearing conpeting findings in sone
areas, so you nmay very well have those, and the
report may certainly contain those.

MR. LELAND: Let nme step in for a second. |
want us to nove along. W have to nove this thing,
but there seens to be sort of a consensus, because
I think your questions reflect a concern a |lot of
peopl e have. It seens to me that the process for
the findings is sort of as follows; have a
di scussion, a prelimnary discussion today. People

will then be asked to submt what they think are
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findings, at least in their professional opinion
to the office. The office will do sone kind of
conpendiumin a super draft, a prelimnary super
draft, we'll see that in Decenber and then we can
hone it down there, and we'll just delay Percy's
suggesti on about do we want that oversight by the
Comm ssion fromnow as this process w nds through
the next three weeks or do we want it starting in
Decenber. But |'d like to postpone that unti
10: 30 or 11:30 so we can get through sone nore. W
still need to be inforned about what our required
task is here.

MR BATES. |I'mwilling to wait.

MR. LELAND: Thank you, sir.

MR. SLIVE: Ted, on page 2 of tab P there's
a -- towards the bottomit says January 2 with a
question nmark. | have sone concerns about that
particul ar piece of the process. It talks about
submitting for review a draft report. | don't
under stand why we woul d be submitting for review a
draft report. | would assunme we subnit the report.

MR. DI SKEY: This is January 2nd? | can't
i magi ne working within this tinetable.

MR, LELAND: But is it common? |If we read

this --



64



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR DISKEY: In ternms of an infornative, and
Debbie is kept, obviously, the Secretary's office
in the Wiite House, apprised all the way al ong of,
gee, what do they need to know when she's asked how
is the Conmission -- how did the Conmission go in
San Di ego? Were do you stand at this point? |'m
sure that there will be that information, but in
terns of a draft report --

MR SLIVE: It says for review

M5. PRICE: Yeah. Review not for editing,
for themto reviewto see what there is going. |If,
in the report, the Commission -- | nmean, the only
way there would be an edit, and |'mdoing this off
the top of ny head, if per chance the Conm ssion
made a recommendation that is not under the purview
of the Department of Education, you know, and the
report, you need to provide this for review, the
Secretary's office says this is a fine
recomendation but | can't do anything about it,
that would be an inportant thing for the Comm ssion
to know and to then reworking that so that it
doesn't bite into the entity that it affects

But it's not saying that we're

submitting this docunent to the Secretary's office

for themnowto edit it as they see fit and give it
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back to us with their edits. This is for their
review for them understand what is going on in the
process of this.

MR. REYNOLDS: An exanple would be, severa
of the presenters have suggested that we woul d
elimnate -- well, exenpt football fromTitle IX
That's not in the statute. It does not provide an
exenption for any sport. So that would be an
exanpl e whether, if we were to receive a
recomendati on, sonething that we just can't do, we
don't have statutory authority, then | would think
that, rather than permt the Commission to go down
that road, we would just point out that --

MR SLIVE: Jerry, it would seemto ne that
a draft report could be reviewed by | egal counsel
for issues that relate to legal nmatters, and that
woul d be sufficient rather than the way it's
outlined in this docunent.

MR REYNOLDS: Ckay.

M5. PRICE: Ckay.

M5. SIMON: | want to go back to sonething
that Debbie nmentioned. It seens to nme that if on
Decenber 4th we are trying to deci de what the
findings are, if, as you interpret findings, it's

this group said this and this group said this and
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this group found this, which is one interpretation
of findings, then if we, on Decenber 4th, have to
deci de what findings we accept for each of these

i ssues, and after doing that we have to nake
recommendations, that is a very very full day, and
you may heed a neeting where, one, we decide on
what the findings are as the Conmi ssion understands
findings, and then on the basis of those findings
we nmake the recomendations. |'mnot sure you can
do that in one sitting.

M. FOUDY: Can | just --

MR. LELAND: Coupl e nore questions and then
I want to get back on the --

MS. FOUDY: Yeah. Just, to me, seenms we're
asking ourselves to do the inpossible. That
there's not -- | mean, otherw se we are just
submitting a report of here are our findings, but
there's just --

MS. COOPER. \Wat suggestions are -- do you
suggest anot her neeting in between Decenber 4th and
January 8th? 1Is that what |'m hearing?

M5. FOUDY: Yeah, or add anot her day
on Decenber 5th. | just think we're asking
oursel ves --

M5. COOPER. | agree. W'Ill look at that.
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| agree. W will look at that and see how we can
wor k that out.

M5. PRICE: We're under no constraints
for -- no limtations by the nunber of neetings.

M5. COOPER  Yeah, these are --

M5. PRICE: |If we need to add a neeting, we
can certainly do that.

MS. FOUDY: Just |engthen the neeting.

M5. PRICE: It's going to be all day.

MR. LELAND: Ckay. Let's -- we have to do a
little bit of parlianentary procedure. Let's try
to organi ze the conversation, if we can. |It's not
easy, but if we can

I think Mke sort of got his question
answered. | would take Julie's suggestion of maybe
extending the length of the neeting. Let's just
hold that until later on today and we'll act on
that as we are -- we'll put that on our list with
Percy's suggestion about sone kind of editing team
or sonmething. Let's see where we get today before
we deci de whether we need to do that or not.

Donna?

M5. DE VARONA: | was going to nake a

personal plea that if we do do an extra day, it

woul d be on the 3rd.
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MR, LELAND: Ckay. Let's wait until --

M5. DE VARONA: That's fi ne.

MR. LELAND: Any other questions on Q |
hope the staff heard the concern that Mke Slive
expressed regarding the issue of, you know, the
i ndependence of the Commi ssion versus the view of
the senior staff.

MR SLIVE: | revised it, if this is
satisfactory to the Conm ssion, submt the draft
report for legal reviewto the Secretary's office
and ex-officio nmenbers, strike the Wite House and
put a period after nenbers.

MR LELAND: Ckay. Any other concerns?

Ckay, let's nove on to our next,
which is section Q Jay is going to wal k us
through this again, and this is an outline of what
the draft, what the report mght |ook Iike.

MR DI SKEY: Thank you, Ted. And this
should only take a few m nutes.

This is a draft outline of the fina
report. This is only a starting point, and one
suggestion to organi ze the report. Let nme say
first of all, first of all, there are things in the
front end of the report and the back end of the

report, there are sone itenms you nore or |ess have
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to do. For exanple, a letter of transmittal from
the co-chairs. It's sinply what you do with the
Commi ssion. Letter of transnmittal to Secretary
Pai ge and executive sumary.

At the back end there are itens such
as a historical record, nore or |ess where are you
now. A list of meetings and a |list of witnesses
and presenters, not necessarily all the names of
the individuals who nmade public comrent, but
certainly the expert w tnesses who sat on panels.
These things it references in those, a copy of the
charter, etc., all formpart of the historica
record and rnust be included in the report. So
that's the formin the vacuum

What cones in the mddle, what I
suggest appear are seven sections that follow a
very sinple organi zational structure, which is one
section per each of the seven questions that you
are to review and the section of recomendati ons.
Again, it's a starting point. W all may want to
di scuss a different organi zati onal schene, but the
seven questions certainly provides you with a very
easy organi zational structure, and that's what this
outline is built off from

MR. LELAND: Questions? Concerns?
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M5. COOPER. Good. All right. Next?

MR. LELAND: |'ve got one. Gkay, | hate to
keep sl owi ng us down.

| don't see an area in here where the

findings, the sort of passion and concern we've
heard fromthe public and fromour invited
presenters is, in terns of the overall issue of the
quality in athletics, quality of opportunity,
etc. in athletics. Were is that? |Is it possible
to have sort of a long finding preanble of sone --

MR DISKEY: |It's certainly possible. 1In
fact, there was a preface in here, and |ike nost
prefaces they can, in sonme cases be no nore than
two paragraphs, sonetines they can be several pages
Il ong and can really set the tone for the report.
O her reports acconplish it through the inclusion
of sidebars, pullout quotes, people telling their
stories, a key piece of testinony that you believe
is inportant. Again, so there's any nunber of ways
to go about that.

MR LELAND: | think that nost of the
commi ssioners, at |least in conversation may have
sai d, you know, the questions are fine and we will
do our duty and answer them but nmany of the rea

i ssues we've heard fromthe public and from our
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invited presenters aren't sort of assuned
underneath the rubric of those questions, and
there's bigger issues about the inpact of Title IX
on people's lives, etc. that | think many

commi ssioners mght feel conpelled to nake sure
that's part of the report.

M5. SIMON:. On this sanme point, | think when
we tal k about chapter one, najor issue, naybe we
shoul d say mmjor issues, because | don't think the
way this major issue is stated really captures what
we're tal king about. | think we need a better way
of stating what the major issue is, and maybe you
need to have it plural, maybe major issues. This
doesn't capture nuch of the essence of our town
hal I meetings.

MR LELAND: These are the mandated
questi ons.

M5. SIMON:  Yeah. [It's not well --

MR LELAND: Yeah, | don't know. That's
frankly -- Jay, | don't want to prescribe it, but I
just think that the passion and the clarity of the
peopl e's presentations needs to be somehow captured
in this.

MR DI SKEY: Sure.

M5. FOUDY: Along with what Rita is saying,
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what you're asking, | wasn't at the Col orado
Springs meeting, but reading the transcripts, the
question cane up, you guys dealt with everyone's
di fferent perspectives on the different questions,
and Brian nentioned, you know, whether we can take
a | ook at questions and thinking it was fine and if
we needed to clarify some. | know there was a | ot
of discussion on that. When is that going to
happen where we tal k about the wordings of the
questions maybe and if we're going to change them
and --

MR LELAND: Let me nake sure that we --
Brian, can we tinker with the questions?

MR JONES: Well, | nean, | think we need to
answer the questions that are put, you know, in the
charter. Those are -- that's not an exclusive |ist
of questions, but what | was tal king about in
Col orado Springs was, to the extent, you know,
there was some di scussion about whether the
questions were clear and what our interpretation of
the questions was. So | think we do have sone
latitude to be able to address these questions, to
sort of define what we interpret the question to be
asking, but | do think that we need to begin by

trying to answer --
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MR. LELAND: W are required by | aw

M5. FOUDY: Yeah, no question. But if we
need to add sonme clarity -- and | guess ny question
is when are we going to do that, because that is
going to give us the structure of the report.

M5. SIMON. Seens to nme --

MR LELAND: Weéll --

M5. SIMON: Seenms to ne that that nmjor
issue, are Title | X standards for assessing equa
opportunity in athletics working to pronote equa
opportunities for the female athletes, is what the
i ssue is.

M5. DE VARONA: | think it's the
underrepresented sex, if we're looking further. |
mean, the | aw does not expressly define the gender
it says underrepresented sex or you can't
discrimnate on the basis of sex.

M5. SIMON:  But nobody was worried about
whet her nmal es were being given equal opportunities.

M5. DE VARONA: According to M. Kravitz or
what ever his nanme is, he's worried that in 2012
that there is going to be a concern that nal es may
be the underrepresented sex.

M5. SIMON: But that's not what the nmjor

i ssue is.
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MR. LELAND: Are you specifically saying
that this is -- that this first question, which is
the question we were given, should be reworked and
really --

M5. SIMON:  Yes.

MR LELAND: -- and really captures the

essence of discussions that we have had?

M5. DE VARONA: | agree. | agree with you
MR CRIFFITH | disagree.

MR, LELAND: Well, let nme --

MR BATES: | --

MR RIFFITH |'msorry.

MR. BATES: | guess | had originally raised

the i ssue because, as | read the question | had
some concerns, and | think we did get an answer
that said answer the questions we were given. |
guess |'mconfortabl e answering these questions as
long as |' mconvinced that we have another way to
answer things that the questions nmay not, you know,
include. So fromthat sense | think we shouldn't
get now into, you know, sort of the words maki ng up
each of the questions. | think we can go with them
as they are, but | think the issue is we need to

al so be able to answer things that these questions

may or may not incl ude.
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MR. LELAND: Ckay, thank you Percy. Tom
did you have --

MR CGRIFFITH: That's fine. | don't think
we have the authority to create new questions.
This is the question as posed to us, we can respond
to it one way or another. | think, like Brian and
Percy said, if there are other issues we'd like to
address, | think we can. But we are not a free
floating legislative body that's free to do
what ever it wants to do. W could cone up with a
plan for Northern lowa. |If we can get through
Title 1 X we could probably --

(Laughter.)

M5. YON That might be easier

MR CRIFFITH But | think we're bound by
t he questi ons.

MS. COOPER: | agree.

M5. DE VARONA: But are we saying we're
bound by the questions but we can deal with
whatever this might inply in a different statenent?

MR LELAND: Yeah

M5. DE VARONA: Because | think this
question does inply, are we treating athletes
fairly in our colleges, regardl ess of gender, and

then we get into these other things we wanted to
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address anyway, we wanted to address all the way
along. So is it possible we can add that as a --

MR LELAND: Well, sure.

M5. DE VARONA: | think one is a |legal issue
and one is a resource issue and how that's
i ncl uded.

MR LELAND: What |'m hearing as the
consensus is that, | think we're all after the sane
thing clearly, and consensus m ght be that we go
ahead and answer these questions as they're witten
and then -- but we also free ourselves to tackle
i ssues surroundi ng opportunities in athletics in a
different part of the report in a different way
still to be determ ned.

M5. DE VARONA: Because | didn't bring this
up in Col orado, how this was franed.

MR JONES: That nmkes sense, what you j ust
sai d, except that | -- when we respond to
questions, | think we ought to, you know, sort of
make cl ear what our collective understanding of the
questions is.

MR. LELAND: Right.

MR JONES: | just don't want to have a
situation where you' ve got -- you know, people are

reading different things into the questions, so we
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may think there's a consensus where there is none,
comng at it fromdifferent angles.

MR LELAND: W're still talking about the
format of the report here. Any other --

M5. FOUDY: No.

MR. LELAND: Ckay. | think that shoul d get
us through. You're off for a noment, Jay.

Now we'll turn to S, which is the

third, and I've -- I'll bring this before you.
don't -- you know, | saw these as potential, or
these are suggested recomendations, | guess.

These are recommendations that the staff has pulled
fromthe transcripts.

I think there's no need for any
testimony or any staff input. M feeling is we
ought to nake sure that you take a real |ook at
this and nmake sure that your thoughts and
recommendati ons and the recommendations -- this is
not meant to be an exhaustive list. |It's sort of
to show you what we need to do to all of the
testinmony that we have heard, to nake sure that we
acknow edge the recommendati ons that we've heard
and then we can, at |east when we get themin front
of us in Philadel phia, then we can begi n narrow ng

down to those we think are the nobst inportant and
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those that can achi eve the consensus of some kind.
Ckay?

Any other -- | mean, what | did when
| saw this last night is | just started witing
down ot her recommendations that | heard that
weren't here, so | know there's a |lot of themthat
aren't here, but Debbie and the staff aren't saying
this is an exhaustive list, nor a conplete |ist.

So if you can work on that, | think it's very
i mport ant.

Next let's go to U or mght be Vin

some peopl e's books, Lisa.

M5. KEEGAN:. | fixed ny book

MR. LELAND: Thank you. The administrative
law priner. 1|s there any questions -- this was
done sort of at the request of us, and is there any
information in there that you don't have that you'd
like to see, any question that you wanted to ask
that is not answered?

MR. JONES: Ted, one note on this point.
Let me just clarify in case it's not clear to you
folks that, you know, there's a definition there of
rul e maki ng, and then what you have below there is
notice of intent to regulate the NPRM final regs.

I just want to make clear that those are el enents
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of the rule making process. Those are those three
docunents, those three docunents that you have
there, the two notes is the final regs. Those are
part of the rule making process, if that's not
clear fromthe face of the document.

MR, LELAND: Let ne ask, you know, Brian, a
nai ve question here. |s part of the issue -- |
don't think we have heard any testinony, that | can
recol l ect, fromany of our invited presenters or
any of the general public regarding, you know,

m scat egori zation or faulty process as it relates

to these particular processes here in Title I X Is
there -- are there issues on --
MR JONES: Well, | nean, the one place

where that issue cones up is in the westlers

|l awsuit. They argued that, in publishing the
policy interpretation and the '96 clarification
that the appropriate procedures weren't foll owed,
but, you know, but again, | don't know that that's
anything that needs to bog us down. | think what I
just wanted to nake clear here was just to be able
to appreciate what the distinction is, the
practical, legal distinctionis. But in ternms of
our process, you know, we have got this litigation

you know, we have taken a position in the
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litigation and that is what it is.

MR. LELAND: Ckay. Any other thoughts on
this one? Hearing none, seeing none, let's go on
to section V, which is the history prepared by the
OCR of Title IX. | think this is just overheads
fromthe first discussion that we had, | think, in
Washington, D.C. The first time -- was it
Washi ngt on we got that?

MB. PRICE: (Nods.)

MR. LELAND: The first time we pulled
oursel ves together such as this. Any thoughts or
comments? Any questions? W've also received sone
other pretty nice histories. Yes.

MS. FOUDY: Didn't we receive a letter of
clarification?

M5. PRICE: Unh-huh

MR, LELAND: Yes.

M5. FOUDY: Received the --

M5. PRICE: In the original notebook we got
at the first neeting.

MS. FOUDY: That was all there?

M5. PRICE: Yeah

M5. FOUDY: And the clarification

M5. PRICE: |If you need it again, we can

send it to you again. Just let nme know
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MS. FQUDY: Yeah.

MR JONES: |It's also on the Wbsite.

MS. PRICE: Yeah

MR LELAND: And | was chastised earlier for
going off, so I'lIl apologize. But |I do think that,

| hope sonewhere on CD or sonething that the huge
volume of information that we received is, at |east
one copy is kept and is accessible to the public,
but if | were a scholar or a student or interested
in the history and the effects of this statute and
the different opinions regarding it, | would | ook
at the materials we have gotten. | don't know if
there any -- first of all, they' re about that high
But also | think they're really broad based and
interesting and | just hope we can keep them
sonewher e

MR DI SKEY: On that note, Ted, with the
Whi t e House Conmi ssion on Special Education there
was a decision nmade initially to include a | ot of
so-cal |l ed outside reports and put themon the CD
ROM  However, a decision eventually was nmade not
to do that for two reasons. One was that, in the
pursuit of various permissions, it got to be very
| abor intensive to track down the various attorneys

and publications directors and so forth.
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MR LELAND: Ckay.

MR DI SKEY: And then once we realized sone
reports were going on and sone reports weren't, the
i ssue becane to what extent is this Wite House
Conmmi ssi on endorsing those reports. Wen it failed
to capture the entire universe to put themon
there, it was a different natter

MR LELAND: Ckay.

MR. DI SKEY: That's not to say the
Conmi ssion might choose to put sone reports on
there. CObviously all the public conments that
you' ve received are part of the transcripts, which
woul d be part of that CD ROM whatever record you
choose.

MR. LELAND: We just received such rich
witten materials fromdifferent advocacy
organi zations and di fferent people who have
testified, there's really an incredible anmount of
good stuff in there.

MR. DI SKEY: You can al so acconplish sone of
that in terns of a sinple list of references.

M5. PRICE: And every docunent, that's why
whenever we pass a docunent out to the
conmi ssioners we need to nake sure we get a copy

for the Commi ssion, all of us, because that is part
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of the record of this Cocmmission. So while it may
not be put on a CD ROM it's all an aspect of the
record and it's crucial for the record of the
Conmi ssion that we do have -- every docunent wl|l
be incl uded.

MR. LELAND: Al right, | apol ogize.
Hearing nothing nore on section V, section Tis a
conparison chart of sports and emerging sports
Any -- is Bill here?

M5. PRICEE Bill?

MR LELAND: Let's try to do this quickly so
we can nake sure we get to the discussion phase
qui ckl y.

M5. PRICE: Let nme just introduce you to
Bill Duncan. He is the legal counsel and
Commi ssion staff. And we sent a letter to OCR
USCC, NCAA, NICAA, NAIA and the Nationa
Federati on of Hi gh Schools and asked them how t hey
defined sport, what is their definition, what
sports did they find energing sports. W all sent
identical letters.

The answers to the letters were far
broader than we ever expected. | nean, there's not
a lot of relationship fromone to the other. But

Bill took all of that, put it in a chart and tried
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to nake a little paragraph before each question
analyzing it, and he can -- it was a big task

MR LELAND: | think this is pertinent to
one of the questions we have been asked to answer,
directly pertinent. So any -- Bill, do you want
to --

MR DUNCAN: | just think it's probably
sel f-explanatory, but the thing worth noting is
that the -- fortunately each box is the verbatim
response, so there was no editing on ny part.
just cut and pasted. It wasn't that easy, but
close to just cut and pasted that. Any questions?

MR LELAND: Ckay. Any questions on this?
Yes.

M5. KEEGAN: | want to be careful here. Are
you asking do we understand the colums and the way
this is -- the colums and the way this has been
set up, or is this an opportunity for us to discuss
what is in the little boxes or not, because so far
we have not |apsed into content except by accident,
and |'mokay with that. But --

(Laughter.)

M5. KEEGAN: |'m serious. | nean, because

reading this sone of this, it is so clear to ne why

we are up a creek. Some of them said nothing,
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nothing. Ohers list sports. So these are being
used as a bases, but | don't understand how any
athletic director is doing what they' re doing given
OCR s definition of a sport, because they really
don't define sports except that to say those are
the things that we count to conply with Title I X
That's what that says. And it's inpossible.

So that's a rant and it's content,
ki nd of.

(Laughter.)

M5. KEEGAN. But what are you asking if we
have questions about? What are you asking us if we
have questions about? Wat do you want us to do
with this, give you feedback or talk about it or
just look at it?

M5. FOUDY: Can | conment on that? G aham
is not here, but this is our -- Cynthia and |I's
subcommi ttee was this question about energing
sports in bowing and cheerl eadi ng, and one of the
things we tal ked about was different definitions of
all the different groups, and | went back and did
some nore research on that specifically, and one of
the things OCR cane up with was, they went to al
the different groups and said what are your

definitions and let's create sonething that can be
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binding for all the different groups.

And so their criteriais pretty
strai ghtforward about what a sport is, and sone of
it says, well, the selection of the teamis based
upon factors related primarily to athletic ability,
whet her the activity is sponsored for the prinary
pur pose of preparing for and engaging in athletic
competition against other sinilar teans, whether
the team prepares for and engages in conpetition
the sane way as other teams' athletic program It
goes on to list the criteria for a sport, and
thinking about it nore with the volunme of things we
need to get to, why are we trying to reinvent the
wheel, | guess is ny question. Wy are we | ooking
at all these things. OCR has done the work.
They' ve created a definition

MS. KEEGAN: Where is that in here? Were
i s what you're hol ding?

M. FOUDY: This is sonething that | pulled
off that report that was given to us on their
criteria, and we can get it from |'m sure, soneone
fromthe office

M5. KEEGAN: But what about --

M5. FOUDY: It says, "ln deternining whether

an activity is a sport, OCR will consider these
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criteria,"” and it lists them and that came froma
letter, Departnment of Education Ofice for Givi
Rights letter on definition of varsity sport, given
to someone that was inquiring about this. And

my -- | guess ny response is that we have a
definition, we have these criteria listed by the
OCR that they use. Let's nove forward, because |
don't think we have the tine to reinvent a
definition for sport and | don't think that's
really the purpose of this Comm ssion

MS. KEEGAN:. Nope.

M5. COOPER. Well, | guess if we are going
to ever get to discussing the findings, etc. etc.
and sone of the content that we all want to
di scuss, that we need to get through this, and
these things here can be reviewed by each and every
one of us, and if you have any questions then send
it e-mail.

MR LELAND: | think, Julie, we'll want to
post pone your question. |I'mnot sure there is --
there's no notion on the floor to change anyt hi ng.

M. FOUDY: Right.

MR LELAND: Right now the status quo is the
status quo. The people that eventually have to

answer that question now have nore information on
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which to answer it, and | think that's where
woul d | eave it.

M5. KEEGAN. So for exanple, |'m supposed to
say because sport -- or you want nme to sonmehow t ake
these, all of us as conmi ssioners, and conment on
whet her that might be contributing to confusion
or -- no.

MR. LELAND: | think we're giving this to
you as -- | think the staff is giving it to us as
background information per our request to try to
cl ear up confusion, which Julie says they're not
all confusing, it seens pretty reasonable to her

M5. FOUDY: | was trying to explain that the
catal yst behind this was us saying last time in our
subcommi ttee, what are the definitions.

MS. KEEGAN: | just --

M5. FOUDY: That's why --

M5. KEEGAN. This nmay be tedious, but | am
just by nature, sport is a denomnator in all sorts
of calculations, and if we don't know how you
define it, howwll we --

M5. FOUDY: |'m saying we do.

M5. KEEGAN: Energing sport, if that's what
I"m1looking at, and this colunm goes on and on and

on --
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M5. COOPER. But that's just one question
If you turn to other questions --

MS. KEEGAN: |'ve got themall. | |ooked at
all the pages. What |I'msaying is, okay, so
shoul d stop tal king and we shoul d basically say, if
we think this mght be a problem we should
probably nention that.

MR. LELAND: Correct.

MS. KEEGAN. Ckay, fine.

MR. LELAND: It could cone out as --

M5. KEEGAN. It's a huge probl em

MR LELAND: It could cone out as a finding
or it could cone out as a reconmendation. | don't
think we're quite in that deliberation phase, but
it was a good question.

MS. KEEGAN: Thank you, Ted. | fee
val i dat ed.

MR LELAND: Anything el se on that one?
Thank you. Al right, let's go on to section R
which is -- thisis a-- and I think what we're
asking you to do here is read through this.

MR GRIFFI TH: What docunent is this?

MR LELAND: Qutline of contrasting
argunents identified in town hall neetings

Sept enber 26, 2002. Has everybody found it?
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think you can see what the staff has done here is
taken the questions that were required to be
answered and tried to answer conpeting argunents,
tried to sort of take a stance on each end of the
spectrumis how you nmight answer that. And this
was nostly fromthat subcomittee neeting we had
the second day and Julie referred to earlier
I don't think there's any need to act

on this right now, other than, | guess, this is
sort of a prelimnary answer to sonme of the issues
that are going to be surrounding the questions that
we know we're going to have to answer, and you
m ght want to review those so that when we actually
have to draft the answers, we have got the drafts
of your opinion and what the other opinions mght
be.

M. SIMON: There's a typo in 22, should be
as had.

MS. COOPER  Just nake that correction

MR. LELAND: As has. |Is there any other
questions on that? And what we said earlier, next
thing we were going to do was tal k about, we stil
have sone questions fromJulie and Percy that we
need to answer, but we wanted to tal k about the

process of pulling together the findings and the
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recomendations. So that's our hope. So you want
to pass that around now?

M5. PRICE: Sure.

MR LELAND: dve all the conmi ssioners a
chance to read it.

So the public can try to follow al ong
with this rather disjointed discussion this norning
and give it -- the commissioners tinme to read this,
let me read it as quickly as | can. It's from
Cynthia and | to nenbers of the Comm ssion
regardi ng devel opnent of findings and
recomrendat i ons.

In two weeks tine you will convene in
Phi | adel phia to begin to devel op the Conmi ssion's
final report. |In recent weeks, the Comm ssion and
its staff have engaged in various activities
designed to set the stage for the Phil adel phia
meeting. At the Colorado Springs neeting the
Conmi ssi on spent several hours discussing findings.
In addition, staff has inventoried the various
recommendati ons that have been brought before the
Commi ssion. That was tab S.

Wil e these activities have hel ped
gi ve the Conmission a head start in devel oping the

final report, | suggest that each Commi ssioner --
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we suggest that each Commissioner take the tine to
prepare their own list of potential findings for

di scussi on on Decenber 4th. Your starting point
for this Iist should be the seven questions
Secretary Pai ge asked the Conmi ssion to review.
Tab on that.

For each of the seven questions,
pl ease |list the findings you believe energed during
the course of the Conmission's work for each of the
seven questions. Findings shoul d describe the
facts established by testinmony and/ or opinions
presented to the Comm ssion. Findings are brief
statements of fact w thout necessary explanation
It is possible for two findings to conflict with
each other and still both be valid findings.

Any recomendati ons the Conmi ssion
will include in the final report will have their
basis on the findings the Conmi ssion devel ops. To
that end, it would be helpful if you would review
the list of reconmendations under tab S in your
bi nder and add any you have heard or read fromthe
testimony or subm ssions to the Commission. You
can al so add reconmendations that are not yet
presented but which should be consi dered.

Pl ease let nme know if you have any
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questions about this exercise. Please |let us know
And again, it's an inmportant one that we believe
will further facilitate our work.

So | hope that answers sone of the
questions and gives a little bit of a ook at the
process.

Now | et's open up for discussion

MR. BATES: W will bring these to the
meeting on the 4th or will there be sone sumary of
this before the 4th? | guess there's a question
about where we are.

M5. PRICE: |f you have an opportunity to
get those to nme by e-mail, | will consolidate the
list. | won't elimnate any, there nay be sone
duplication fromdifferent commi ssioners, we'll
make note of that, but if at all possible, and Il
do it the day before we go so everybody has an
opportunity to get their findings in, just nake a
consol idated list.

If we get there and in the nmeantine
you' ve thought of other findings, it is not an
exclusive list, we'll add to it, so it's not the
in-concrete final document, it will be a working
docunent to work from |Is that hel pful?

MS. FOUDY: |Is that separate fromthe
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questions we're going to address? W're going to
do like a list of findings that are just like facts
that we --

M5. PRICE: As Ted nentioned --

MR. LELAND: Go ahead.

MS5. PRICE: | need the mike. |'mconfused.

Wiere Jay pointed out, possibly in
the preface you can go through all kinds of
findings, and there will be findings nost likely
directed to each of the questions. They may fal
in place there, they may fall in place sonepl ace
el se. You may have a whole -- | nean, ne being a
Senate brat, findings always precede all of the
| egislation. They sort of |lay sone groundwork for
why particul ar senators decided to pursue this
pi ece of legislation. That's kind of the tool.

For us they're a different type of a
tool. Here we can say, you know, here are the
findings we have heard, these things. Could be in
the preface, they could be placed throughout the
docunment. Sonme of that then will determ ne
support. Is that hel pful ?

MR GRIFFITH It's ny understandi ng of what
the purpose of findings is is to say, this is what

we've | earned. W have learned this stuff, we have
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| earned that sone people believe this, sone people
believe that. This is what we have | earned and
that's separate and apart from now that we've

| earned that, here is what we think we ought to do.
Is that too sinmple? That's how !l viewit.

MR, LELAND: Let's talk about the process,
because | think that this is one of the things we
really want to nake sure you guys are confortable
Wi t h.

M5. COOPER: Are we saying that we're going
to have findings in relation to the questions and
then recommendations in relation to the findings?

MS. PRICE: W may.

M5. COOPER. O are we just going to have a
section where we have findings and recommendati ons
to those findings and then in a separate section
have the questions, findings, and particul ar
recommendat i ons?

M5. PRICE: Cynthia, it could be laid out
exactly like that, it could be laid out as well
where you deal with the questions, you state the
findi ngs, do sone discussion on those questions,
move to the next question, and at the end of the
docunent you have your list of recomrendations you

made fromall that. It really is your choice of
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how you lay that out, you know, what logically
seens to nake sense, which probably will surface
when you' ve got this list and you've had sone
t hought s on reconmendati ons. Because while you may
answer sone of the questions, you rmay not have a
recomendat i on addressing that specific question
The facts may be sufficient, they may not be
sufficient. So you can lay it out how you see fit.
MR SLIVE: Ted, | think I'mhaving a
difficult time understandi ng what we're tal king
about in terns of findings. |In other forums, a
finding of fact is usually the resolution of
conflicting evidence on a point. M sense is here
that we aren't tal king about that, that Tom has
found sone different | anguage which is that we have
| earned fromthe various fol ks who have testified
about positions and infornmation that has been
provided to us.

Are we going to reiterate in sone
fashion this information and call it findings and
then make recommendati ons to what we think ought to
happen in the future? Are we supposed to take al
the statistical data that was thrown at us
yesterday and reconcile and nake it -- that's what

afindingis. Sol'mjust having a little trouble
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under st andi ng what we're doi ng.

M5. SIMON: | agree.

MR. LELAND: Jay, can sonebody who --

MR. REYNOLDS: It may be hel pful if we noved
away fromthe termfindings. It seens to ne,
listening to what Tomjust said, that what we're
tal ki ng about doing is identifying the conpeting
argunents, and | don't know what term people would
feel confortable with, but just identifying the
competing argunents, and then | guess we have to
start the process of deciding which of the
argunents or a particular area this Conm ssion
supports or enbraces. That's ny two cents.

MS5. DE VARONA: | think points of view just
competing points of view, maybe that's a --

MR. LELAND: | think we have to acknow edge
there can be sone areas nmaybe where there's not
competing points of view

MS. DE VARONA: Right, yes.

MR. LELAND: | guess, you know, are we
confortabl e saying that we are not going to use
the -- Mke's legal definition of findings, that it
means something different to us, it nmeans what Tom
said, which basically we're telling the governnent

this is what we heard, you know, this is what we
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found out there?

M5. KEEGAN: I n which case, Ted, we would
rip this up?

MR LELAND: Rip what up?

M5. KEEGAN: What you just handed us and we
woul d throw this away and we woul d be using Tonis
definition?

M5. PRICE: (Inaudible) definition

M5. KEEGAN: No, Toms definition -- |'m
sorry, but --

M5. COOPER. It's because we are going every
whi ch way.

M5. KEEGAN. It says findings -- it says
list the findings you believe has energed during
the course of the work through testinony and public
coment or a review of literature or research.

Fi ndi ngs describe facts established by testinony
and/or opinions. So they're not the same, they

describe facts established. Findings are brief

statements of fact w thout expl anation

MR. LELAND: Says facts or opinions. Right?
If you read that sentence it says facts or
opinions. And we can pick apart this neno all we
want, but the reality is --

MS. KEEGAN. But you know, Ted, it's really
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important. It's really inportant. It says
findi ngs describe facts that are established by
testi nony.

MR. LELAND: Findings describe facts
(inaudible). There's a second part to the
sent ence.

MS. KEEGAN: There is, which is why we have
to get back into breaking down the sentences in the
grammar. But let's do this: Findings should
describe facts which are established by, this is
the next part of the sentence, testinony and/or
opi nions, but -- and truly, they are different
things, and | just think we're going to keep coning
back to this and we're going to be worried that
what ever we find sonehow fl oats away or sonebody is
going to feel like they are pointing to things --

MR LELAND: Well, what is your suggestion?

M5. KEEGAN. | don't know, Ted. |If you want
us to just list what people said, that's --

MR. LELAND: | don't want you to do that. |
want to get a consensus here, and |I'mlooking for
solutions. This isn't a dictatorship.

M5. KEEGAN: No, no, no.

MR LELAND: M ke?

MR SLIVE: This may be out a little bit of
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what we're tal king about. For exanple, we've got
to decide, for exanple, possibly, whether
cheerleading is a sport or not. That's going to
require sone fact. W have to make a decision
about the definition of a sport. |If we adopt a
certain definition, cheerleading nay not be a sport
for the purposes of our discussion

We may al so want to tal k about other
kinds of things nore general in nature in which it
is nore appropriate to list a series of different
i ssues that relate to the recotmendati ons. So, you
know, we can debate it, you know, in the
atnosphere, but | think it will cone together when
we start tal ki ng about specific things.

M5. SIMON:  In any social science journal
when you cone to the section on findings, what
you're tal king about are the results of the study,
and if you're going to use the termfindings, it
seens to ne you take Tonls statenent to the next
step. You say the various advocacy groups argue
this point, argue that point, the data on one
report says this, the data in the other report says
this, but our findings are, and you nmake a
conclusion. A finding is a conclusion. You nmay

descri be how you got to that conclusion, you
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shoul d, but the findings sections are concl usions
about what the Conmi ssion is accepting. That's how
the termfindings is usually used.

M5. COOPER Pl ease, Tom

MR GRIFFITH: The word finding is used in
different settings. M ke has tal ked about findings
of fact in a judicial setting, and all | was trying
to say is, that's not us. W haven't had sworn
testinony, you know, we haven't had the type of
information that is presented to a court upon which
a court can nake a finding. | don't think it's the
same as a finding in a social science journal. |
don't think we have the expertise to do that. W
certainly don't have the resources or the tine to
do that.

I think this is nore akin to a
| egislative finding, which is neither of those.
It's sinply describing again what we have | earned.
| don't think we're going to be able to get at sone
of the ultimte, enpirical questions that we'd like
to be able to get at. W're not going to be able
to resolve conflicts between statistics, so | don't
think we're required to go to the ultimte step
Now, if we can, undoubtedly there are

probably going to be sone things that we can arrive
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at. Let ne give you a finding that | think we can
get to. That would be Title I X is good.

M5. SIMON. Tom it seens to me that if, as
a Conmi ssion, we can't decide what the findings
are, then what have we been doi ng?

MR CRIFFITH Al | suggest is you're using
findings in a way that's a little too restrictive
of what we're supposed to be about.

MR. BATES:. Question. | know we're having
trouble trying to define finding, but I guess | do
hope that, as we think about our process, that we
will get beyond sort of describing what we have
learned. It seens to me we have to go beyond that,
and |'mnot sure whether that's Decenber 4th or
sone other date, but | do think we do need to
figure out, as we nove along the line, when are we
going to at least nove to that next step

MR. LELAND: \hich is?

MR BATES: Wich is to | ook at what we've
heard, what we've found, and what sense we nake of
this, and | don't know that it has to be in
judicial or legislative, but I do think we need at
some point to talk about what does all this mean at
this point intine to this Conm ssion that needs to

be passed on to --
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MR CRIFFITH | don't disagree with that.
MR. BATES: kay.
MR CGRIFFITH In fact, | agree with that.

MR. LELAND: Wbuld you say that's part of
the findings?

(Laughter.)

MR, LELAND: No, that's not a -- would
you -- would you see what he just said as part of
the findings? Percy.

MR CRIFFITH Sure. Yeah, | didn't nean to
suggest that findings are sinply a recitation of
everything that's been said to us. There are sone
things that we have | earned that we can reach
consensus on about what has happened.

M5. SIMON: We have to take positions.

M5. KEEGAN. But we are listing sort of
opi nions and facts or opinions, which is
basically --

MR, LELAND: Yeah, | think, you know, not
the whole -- but | read that sentence to be facts
or opinions. Qher people may read this
differently. So whatever | can do to edit that,

i nstead of throwi ng the whole nenmo out, let's just
edit that sentence in such a way that Lisa is

confortable with the idea that we're going to
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descri be both facts and opinions of testinony that
we have heard so that we can sort of subsune what
both Tom and Percy have tal ked about, because | do
think we want to have sonething that says this is
what we've heard fromthe Anerican public and this
is sort of our evaluation of it, here is where
we're at, where the inplenentation of this |aw and
the inpact of it has been.

Are we okay on that now? | nean, it
was necessary we have this conversation. | think
we woul d have had the sane reaction had we cone
here with an absolutely bullet proof plan and told
you that's what we were going to do, so I'm
confortable we had to have a discussion.

Any other -- let's talk through this
meno now. Any other thoughts on it? Are we all
confortable doing this? Do we want to have a date,
we'd like all your input by two days before the --
by the Mnday before the Decenber 4th neeting?
Does that sound --

MS. KEEGAN: So Decenber 2nd?

M5. PRICE: Yeah, because we will have to go
up a day early to set up and that will give us tine
to consolidate everything.

MS. FOUDY: Sounds good.
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M5. PRICE: Also may | nake an aside? W
still are receiving information and still are in
the position of receiving information, even though
we don't have any nore opportunity for public
conment. Anyone who wants to get information to
the conmissioners, if they could get it to us by
Novenber 29th, and the only reason we defined that
day is because that way we have an opportunity to
get it to the conmm ssioners before that
Decenber 4th neeting so they coul d have taken that
i nto consi deration.

Pl ease send it to the Conmi ssion
office. W will get that information to the
conmi ssioners. |f sonething cones in on Decenber,
what ever, Novenber 30th, we'll pass it on. But for
it to be nost likely for it to reach the
conmi ssioners in tine, any person that we want to
hear from and we haven't had an opportunity to hear
from and | do know, conmi ssioners have asked me
specific questions about the docunents we have sent
them so | know they're not ignored, and they wll
be part of the public record, so | just wanted to
make that plug for anybody.

MR LELAND: Al right. Any other comrents

or thoughts on that?
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Let's deal with Percy's idea then, if
you don't mind nme describing it that way, Percy, as
your ideas of having sone vol unteer slash
appoi ntments fromthe chair who would hel p Jay and
Debbi e and others edit this thing so we could make
sure that we sort of have the eyes and ears of the
Comm ssi on wat chi ng that.

Is there any -- well, | think it's a
good idea. Is there anybody who di sagrees with
that as an idea? Does the staff have any probl enf?
Jay, are you all right with that if we get two or
three people that will be actively engaged in the
editing process?

MR DI SKEY: Personally | don't. Cbviously
there's other staff that will be involved, and
think in nost cases as these reports cone together
there's usually an executive comittee who are
engaged | ooki ng over their shoul der

MS. DE VARONA: | vol unteer

M5. FOUDY: Wiy to go, Donna.

MR LELAND: Donna volunteers. 1s there --
Percy? W need at | east one or maybe two. Tonf

M5. SIMON:  VWhat are we volunteering for?

MR LELAND: Rita, because of your |ocation

we woul d | ove to have you volunteer also, but we
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have deci ded that the conm ssioners would like to
have a subset of the Conmission that's sort of
wor ki ng actively with the people in the Depart nent
of Education that are editing and witing this
docunent as we pull it together so that we can make
sure that there's comm ssioner input always in the

process. So we've already had three people that

vol unteered. Wuld you be -- because | believe
probably sone of it will be -- | think four is
enough.

MR, JONES: Who are the four? | didn't hear
the third.

MR. LELAND: Donna, Percy and we've got Tom
I think that's a good cross section of our group

MR CRIFFITH W're going to have our
nmeeting in the Cari bbean.

(Laughter.)

M5. SIMON:. We can all neet in Cuba.

MR LELAND: Ckay, we're still talking about
process now. Let's open it up for -- we've sort of
proni sed everybody at the end of the -- after we
went through all the handouts and nenorandum we
prom sed we would sort of open it up for a genera
di scussi on, not substantial issues but procedura

issues. What is still left on the table? Julie,
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you had --

M5. FOUDY: Procedural ?

MR LELAND: Yeah

M5. FOUDY: Just whether we shoul d extend
Decenber 4th. [I'min favor of adding tine on there
i nstead of nmaking us all cone back together during
the holidays, either before the 3rd or after the
4t h.

MR. LELAND: Thoughts on --

M5. PRICE: So nmake it a two-day neeting
i nstead of a one-day?

M5. SIMON: Could we do it the 4th and 5th?

M5. DE VARONA: No. | wanted the 3rd.

MS. FOUDY: Debbie offered, even if we did
the 3rd, doing like a 1: 00 to 8:00 neeting.

M5. SIMON:. | can't do it the 3rd

MS. FOUDY: So extending it maybe over
dinner, making it so it starts later and ends Il ater
so it doesn't have to end at 5:00.

MR GRIFFI TH: Where woul d dinner be?

(Laughter.)

M5. PRICE: You have to renenber, it's got
to be cheap.

MR. LELAND: |Is there any objection to

trying to get together on the 3rd?
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MS. SI MON: | can't.

MR. LELAND: One can't do it. |Is there any

ot her?

MR SLIVE: Late afternoon

MR BATES: If we did the 1:00 to -- as
i ndi cat ed.

MR, LELAND: 1:00 to 8:007?

M5. PRICE: It would be in the sanme
| ocati on.

MR CRIFFITH So we're tal king about doing
it the 3rd and 4th?

MR. LELAND: Starting sonetinme after |unch

M5. FOUDY: Am| the only one that thinks
this is necessary or is this --

M5. PRICE: No, it's a great idea

MS. DE VARONA:  No.

M5. PRICE: So the 4th is a Wdnesday?

M5. SIMON: | can't do it on Tuesday
MR LELAND: | think the other thing that
Cynthia and | tal ked about, | believe we nmay need

to have sone kind of a sidebar editorial group
that's going to oversee or work with Jay and the
staff on that, and we shouldn't cut off the idea
that, once we neet on Decenber, that we're just

going to sort of go away and show up again in
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January. We may end up with different kinds of
subcommi ttees, and ny thought, | can be corrected
if I"'mwong, but nmy thought would be let's do the
Decenber neeting and then at the end of that we can
say, well, here's two or three issues that are
unresol ved, or let's divide up by subconmittees
agai n, whatever. | think once we do the dunp of
all of the potential recomendati ons and the
potential findings, no matter how we define that,
then I think we will know what the scope of the
work is and we mght do a better job, if that's
okay with everybody.

MS. KEEGAN: And even, Ted, if the
subcommittee wants to give certain parts of this,
if menbers throw it out and say this is being
di scussed, if you want to try to give that a shot,
I would be happy to wite what | think we night be
saying and give it back to the subcommittee.

MR, BATES: That mi ght be a good idea.

MR. LELAND: Al right. Oher thoughts? W

are tal king about process now. |Is there -- | think
we're done with that part. |Is there any desire
right now --

M5. SIMON: Can we take a break?

MR, LELAND: Yes.
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MR SLIVE: Shall we adjourn?
(Laughter.)

MR LELAND: Let's wait a mnute.

MR. SLIVE: Can we adjourn?

MR LELAND: Rita, could we wait a mnute?
The only thing we have left is if there was a
desire on the part of the conmi ssioners to begin
today to discuss substantial issues or issues
regardi ng the substance of the report, not the
process nor the editing of the report. M ke?

MR SLIVE: It seens to ne yesterday that we
had a very significant day of testinony with a | ot
of inmportant information, and for exanple, Val has
submitted a notebook which | haven't seen. |, for
one, amnot prepared to go beyond what we've done
t oday.

MR. LELAND: He's arguing for not talking
about the issues today, just doing our dunp of
i nformati on and showi ng up to Decenber a little
more infornmed. Any --

MR BATES: | second that.

M5. FOUDY: | disagree. | think we don't
get together enough that we should at |east talk
about things we haven't already discussed. | nean,

I don't think we have enough tine together, is ny
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feel i ng.

M5. MGRAW | agree with Julie. | nean,
think it's always good to see what people think and
it gives you different ideas too.

MR LELAND: Well, that neans we need to
take a break

MS. FOUDY: | have an issue.

MR LELAND: W're going to |ose two or
three menbers if we do take a break because of
pl ane flights. Julie, if it's okay, unless
hear -- | know | got two people that want to do
this, but I"'mworried we don't have a framework
right nowto frame a discussion regarding all the
conmplicated issues that we've heard, and | think we
have tried to provide a framework for you to be
able to do that when we cone back in Decenber.
That woul d be ny thoughts.

| agree with you on the fact that we

need to get into the issues, cone on, let's quit
fooling around, let's get going, we don't get
enough time together, but I"'mworried that we're
just going to have sort of a free association of
i deas.

MR, GRIFFITH: What have we deci ded about

the tine of our Decenber neeting?
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MR LELAND: After lunch on the 3rd.

MR CRIFFITH So we'll start Tuesday the
3rd in the early afternoon and we'll go through to
cl ose of business on the 4th.

M5. SIMON: Could we possible start early in
the day on Tuesday? | could nake it early in the
day and then | could go back to Washington for ny
sem nar and cone back. W can't do that?

MR, LELAND: | think it would be hard for
people to get in.

Ckay. Was anybody else -- do we have
a consensus that we should stay and di scuss the
substantial issues or do we just have a coupl e of
peopl e that are going to be di sappoi nted?

M5. COOPER: W can adjourn, but | also
agree that we should start the discussions.

MR LELAND: Ckay.

M5. FOUDY: VWhat was that?

MR LELAND: There's not a consensus
here. Cynthia agrees with you that we should spend
what ever tine we have together, which is another --

M5. PRICE: About 15 minutes.

MR LELAND: 15 minutes and a 10-ninute
break, so naybe we should break and t hen spend the

40 minutes --
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MR CRIFFITH Wy don't we take a break and
t hen whoever wants to go can go and whoever wants
to stay can stay.
MR. LELAND: Thank you. [1'Il take that in
the formof a notion
Al'l those who would like to stay
until the appointed hour, twelve o' clock, and

di scuss issues followi ng a short break, raise your

hand.
(Show of hands.)
MR LELAND: Al those who would -- three,
four -- nove to adjourn. Lisa, was that a yes?

M5. KEEGAN. That was a yes.

MR LELAND: Ckay. So there was five.

Al'l those that would like to adjourn
now and conmence the discussion again |ater, raise
your hand.

(Show of hands.)

M5. DE VARONA: (I naudible.)

MR. LELAND: Let's -- she's going to vote
for us to stay and then she is leaving. That's
great.

(Laughter.)

MR, LELAND: Al those who are in favor of

stayi ng and spendi ng the next hour and doi ng good
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wor k, raise your hand.
(Show of hands.)

MR LELAND: One, two, three, four, five.
Al'l those opposed.

(Show of hands.)

MR LELAND: So we'll stay.

M. PRICE: Well, if we have present eight
menbers. W have to have a quorum And
ex-officios don't count. Donna is |eaving.

MR. LELAND: But she just voted. The issue
was to vote.

M5. PRICE: But even if we -- to conduct
busi ness we have to have a quorum

MR LELAND: And Sally is not --

M5. PRICE: Sally and Brian and Jerry don't
count .

M5. STROUP: You can't count us.

MR LELAND: Let's take a ten-minute break
and cone back and see if we have a quorum

(Recess.)

MR. LELAND: W have a quorum There are

eight of us. W're official
I hadn't really thought through how
we want to structure this conversation, but we wll

reconvene so we can tal k about issues that are not
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procedural, but that are -- | think we can go down
a list of questions.

M5. FOUDY: |I'msorry, |'mhogging the mke
this morning since | mssed yesterday.

MR LELAND: That's okay.

MS. FOUDY: | have sonething | want to bring
up, that | wanted to bring up while all of us were
here but we were still talking procedural, and Bob
and Ted can help on this issue, and then at |east
we get it into the transcript and we can further
di scuss it Decenber 4th. |Is this okay?

MR, LELAND: Yes.

M5. FOUDY: One of the things that we
continually hear is this arns race, and | know it
was di scussed a |l ot reading the transcript from
Col orado Springs and the train weck that you
referred to. Debbie has a quote fromthe
transcript that I'mgoing to read that is really
interesting, and | wanted to kind of talk a little
bit further about that, the resource issue and the
| oss of men's non-revenue sports.

So one of the things she nentioned in
the transcript from this is Debbie Yow, fromthe
Col orado Springs neeting, she says, soO now we are a

free -- we're in a society where we have a free
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enterprise systemwhere it's a matter of supply and
demand, market value, and so it becomes nore
expensive to better ensure that we are successfu

in those sports, so that gives the opportunity for
us to do nore. And who has to give in that
scenario to stay in conpliance with Title | X, as
you do that, is the nen's non-revenue, nen's

A ynpic sports. You might be able to hang on to
them and have them exist, but they're only
partially funded.

As an exanple, in a worst case
scenario, they can't even exist and you have to cut
them Some of us haven't yet had to cut, but we
know it's ever ever present. | don't think that
part of the equation is going to change. | think
it's going to continue to beconme nore and nore
expensi ve. For those reasons, and the reasons are
good reasons, so we have the noney to take care of
the wonen and ninor nen's sports

And nmy followup, and I would love to
hear fromyou all that are dealing with this every
day is, is this is sonmething that -- continually I
|l ook at and | see in all the transcripts and in al
the di scussions we have had, and the thing | find

so interesting is that, is there no possible way,
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and |1'm going to becone | ong-wi nded in this because
I want to get it all out, is there no possible way
that we could put a nmandate across the board,

know it's inpossible to say individually each
school do this or do this, but you put some
controls in across the board where it didn't affect
your revenue.

I mean, the whole arns race is
dealing with how you recruit players, getting them
to come, making it as appealing as possible to
recruit the best football players, the best
basketbal |l players in the country or the world or
whatever it is. And so you get stuck in the cycle
of building a 50-nillion dollar weight room you
get stuck in the cycle of having to upgrade
everyt hi ng because the other school is doing it.

So if you nade it across the board
and it was things that didn't affect the
conpetitive level of your school, you're stil
going to get the best athletes. It's not going to
af fect how they performon the field. You're stil
going to win, so which nmeans you're going to be
making a |l ot of noney, but in doing so you're
maki ng this revenue and now all of a sudden you

become profit-produci ng because you' ve nandat ed
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across the board that you cut these expenses.

For exanple, | look back and I think
wel I, you know, | didn't choose Stanford University
because it had new hammrer strength weights, you
know. | would have gone there for the rest of
dunmbbel I's.  And what happened to this idea of you
don't need air conditioned facilities, and you're
still going to get the best recruits, but why can't
we put sone type of sensible control on things that
don't affect your conpetitive balance. And do we
need to be having the whole teamstay in -- you
know, you've heard all the list of things, the
hotel s the night before, do we need these new
facilities.

And | mean, that seens |ike such an
easy solution. You free up resources, you're stil
maki ng noney, and now t hese non-revenue sports are
being able to benefit fromthe resources you're
freeing up. And you're still getting the best
recruits because it's across the board. There's no
di sadvant age t here.

MR. COOPER: Pl ease go ahead.
MR REYNOLDS: Well, I'mnot nmuch of a
sports fan, and | agree that there are a | ot of

things that happen with respect to expenditures
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that are puzzling. But | don't see how we could
control or prevent people from making stupid
nm st akes, unless of course there's some |egislation

wher e Congress decides that stupid nistakes are

out | awed.

One part of the Brown litigation
i nvol ved controlling expenditures, | think that was
a part of the case, and the judge ruled that -- the

circuit ruled that how they cone into conpliance is
the school 's busi ness.

And al so there's a val ue question
that's enbedded in your coments. W is going to
deci de what doesn't affect the conpetitive posture
of a particular tean? You know, | have ny own
opi nions, but I'msure that the coach has his or
her opinion, and who is going to be the arbiter
bet ween the varying opinions, the conflicting
opi ni ons over what constitutes a change that
doesn't inpact conpetitiveness?

M5. FOUDY: Right. And | know that that has
been one of the sticking points is who nakes these
determ nations, but to me, if we keep thinking, if
we stay with the assunption that it can't be done,
we're just going down this road towards the train

weck in that we're just going to keep | osing nore
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men's sports, the non-revenue sports, and it's just
going to get worse, this isn't going to get better

and it's a resource issue.

So why hasn't there been -- | nean, |
would imagine -- I'mnot in the middle of it every
day, but | would inmagine the presidents, | would

| ove Grahamto be here, because | woul d inagine the
presidents of universities, the athletic directors,
they all want to see this happen, because, you
know, you're maki ng decisions based on what anot her
school is doing.

I've heard an exanpl e of, you know,
one basketball teamwanting to bus down to North
Carolina, but because that team had chartered a
pl ane, the other team had chartered a plane to get
to the game, they had to charter a plane because
that would be a recruiting di sadvantage for them
So you get stuck in this cycle, and | would inmagi ne
there's got to be sone way you can stop it

MR. REYNOLDS: Another approach in dealing
with the dynpic sports, ensuring that we create
some incentives so that colleges won't nmake this
decision, is to deal with other aspects of the
equation. |'mnot sure what we can do with

football. Legislation has been introduced in
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Congress exenpting it. That failed. |It's not
clear to ne as a legal matter that we could issue a
rule telling schools how to spend noney. Sane, you
know, as a regulator. | don't feel confortable --

M5. FOUDY: And |I'mnot saying, Jerry, it's
necessarily the federal governnment that is
mandating this. | don't nmean to say that. |'m
saying why isn't it comng from NCAA or fromthe
institutions thensel ves?

MR. BOALSBY: Well, | think the answer is,
if it was easy, we would have done it by now. And
there isn't -- first of all, institutions don't go
into the battle all even, and so there's a
di sproportionate effect of regulation on
institutions that are at varying levels in the
competition.

It's frequently been said that the
only thing worse than being in the arnms race is not
being in the arns race, because you fall behind
very quickly.

Is there a fairly substantia
initiative anong directors of athletics and
presidents to control costs? The answer is yes.
It's also fallen on the cutting roomfloor on

several junctures in the past. | served on a
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Fi nancial Conditions in Athletics Committee in the
early '90s that devel oped sonmething in the | ow
nunber, | ow 90s of proposals to save noney, and
twel ve of them got adopted by the NCAA nenbership.
So you know, if there was coal escence
on obvious things that woul d save noney for
everybody and if that inpact on each of those
institutions was consistent, it would be a very
easy process. It's not. It's a very conplex
process. It's driven in sonme regards by geography,
it's driven in sone regards by weather, it's driven
in some regards by conpetitive issues. Each
institution, each athletics programhas its own
strength and weaknesses, and | think the
expectation has been that institutions would dea
with those things on an individual basis. | don't
think we can paint everybody with the sane brush
Havi ng said that, there are sone
areas of commonality that there can be significant
revenue enhancenents and expense reductions, and
| think there's a desire to nake that work. |'m
not -- | wouldn't say to you that finances haven't
had a bearing on sone of the discontinuations of
sports, but there's a whole ot nore going on there

than just finances.
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And, you know, we aren't going to sit
around this table and solve the issues that are
attendant to the athletics arms race. | won't say
that it's unrelated to some of the things that
we're discussing, but it certainly isn't central to
the issue. And you know, | think all the
conmmi ssioners around the country, all the faculty
athletics representatives and those of us that
manage athletics prograns day in and day out see
the places where we think there could be some
opportunity and are seeking to act on that, but |
don't know that that can come fromthe initiative
of this group necessarily, | think it has to conme
because it's the right thing to do for the
enterprise of athletics.

M5. FOUDY: But Bob, you agree that one of
the reasons we're here is because of the | oss of
men's sports. And what we di sagree on was what the
cause of that is. People on this Comm ssion
peopl e that conme and tal k, people that have
testified, and one of the things that we keep
pointing to is this finite pie and that, you know,
you can --

MR BOALSBY: In sonme ways it's finite, in

some ways it's not. | think one of the things
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that's in issue and we'll get into discussing at
greater length, | think, in Decenber is that, you
know, what some of the stipulations have done with
regard to conpliance. It hasn't necessarily said,
if you don't have the noney you got to drop a nen's
sport. What it has said is if you need to save
500, 000 dol lars, you can't close up your tennis
facility and drop both nen's and wonen's tennis
because you may not be fully in conpliance.

So it hasn't driven that
di sconti nuati ons have occurred, it's driven what
di sconti nuati ons have occurred, and that has fallen
di sproportionately on westling and gynmastics and
swiming and tennis on the nen's side. And so it
really has tied the hands of administrators.

| have an 85-year-old sw nmmi ng pool
and if sonebody said to ne, you've got to save
750, 000 dollars or you're going to have to junp in
and build a 20 mllion dollar pool and continue to
fund these two sports, you know, | probably can't
di sconti nue wonen's swi nmring but | could
di sconti nue nmen's swi mmng for savings reasons.

Now, | woul dn't advocate that
di scontinuation of sports is a good way to save

nmoney on any level, but if I'mfaced with building



126



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a brand new pool facility for 20 mllion, you know,
there are issues there, and | think athletics

adm ni strators, conference administrators have felt
like their hands were tied a little bit. Now, |
don't know if that's good or bad, but | think
financial realities are such that there may need to
be program di sconti nuations at sone junctures in
the lives of individual prograns.

How t hose di sconti nuati ons have been
taki ng pl ace has been influenced by the law that's
in place, and it's just one of the issues we're
going to have to deal with. But finances are a
part of it, |I wouldn't suggest to you that they are
not. As | said earlier, | don't think it's centra
to the issue, because we have to deal with that on
a whol e other set of criteria other than how it
applies in equity matters.

We're dealing with it on a day-to-day
basis in terns of the vitality and life of the
program and the support that we provide to coaches
and student athletes, and, you know, we haven't
spent very nmuch time in these hearings talking
about the quality of the experience, but | can --
know that | can speak for Ted when | say it, and

know it's true at our institution, you go right
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down through the list of sports, the quality of the
student athlete experience is really priority one
for us. You know, are the facilities the same, is
the access the same, is the sports nedicine
treatnent the same, is the travel opportunity the
same, you know. W have tended to spend our tine
on opportunity issues and not on quality issues,

but the financial aspects of this are all about the
quality issues for those of us that run prograns
day in and day out.

MS. FOUDY: And | guess that goes back to ny
question of have we gotten away fromthe idea that
the purpose for educational institutions is to
provi de opportunity and not necessarily to provide
a 50 million dollar weight roomor, you know --

MR. BOALSBY: | don't know that anybody has
a 50 mllion dollar weight room so that --

M5. FOUDY: Stanford University does, |
t hi nk.

(Laughter.)

MR. LELAND: She hated lifting weights

anyway. Now she's advocating wei ght roons.
(Laughter.)
MR. BOALSBY: Your point about finances is

well taken. It's an inportant consideration and
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it's one that we deal with day in and day out.

MR. LELAND: Let nme hop in and try to answer
it another way. | think we have heard testinony
that, early on in Atlanta, | renmenber specifically
that people said that, gee, the escalation in the
costs, the resources that had to go into wonen's
programs during the ranping up of wonmen's
opportunities is about the same as the ranp up in
football and basketball, nen's football and
basket ball dollar w se, and we have been working
with sone people here, we have been trying to get
that nunber. It's been suggested at one of our
meetings we should really get some nunbers and
bring themout and agree on a nunber, gee, is that
really true? Is it the ranmping up and t he opul ence
in some of the revenue producing sports, net
revenue producing sports on the nen's side that is
causing the financial crutch that's elimninating
opportunities or is it the ranmping up of wonen's
opportunities? And I think having a nunber is hard
to find, and | think each school has nade its own
decision. | do know Christine Gants has been
trying to help me with this and she's got a report
here. It's nore of an anecdotal, sone anecdot al

i nstances where school s have dropped sports and put
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nmoney into coaches' salaries or weight roons or
other things like that. So we'll make this
avai l able to all the conmi ssioners.

But it is sort of sonmething in the
sort of battle out in the public, that's sonething

that people are insinuating, and | don't know if

we're going to have a good answer for -- based on
the evidence that we have, if we don't -- at |east
| haven't seen good nunbers to tell nme -- that are

bel i evabl e. Wen | hear those nunbers |I'mjust as
confused as | was yesterday about the participation
nunmbers. | don't see a clear --

M5. DE VARONA: This brings ne to a question
of procedure and how we frane the report, because
we have just discussed a very interesting issue and
we heard fromour |egal counsel that, and | wonder
if this is going to happen. W' ve heard from our
| egal counsel that football can't be exenpt so we
can't go there. Are we hearing that, if we suggest
in language that we | ook at the opportunity to
suggest to the NCAA they use nore ways to cut
expenses, that we can't do that because that's not
our purview? | would hope that that's not the case
because | know you -- I'mjust trying to follow

this down the I|ine.
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MR, REYNOLDS: Well, | don't think there's
anything to prevent us fromreconmending to
Congress that we should revisit the issue, if
that's what is --

M5. DE VARONA: That's all | needed to hear
I just was curious as to where this discussion was
goi ng because | needed clarification. So thank
you.

MR GRIFFITH But | think it is inportant
to understand that it would take an act of
Congress. Right now such a nandate woul d be
illegal.

M5. FOUDY: Right.

MS. DE VARONA: Bye everybody. See you in
Decenber. Thank you

MR LELAND: But | think that's an issue
that we certainly have heard a | ot of testinony on
Sonetimes we have got to ask why we hear about the
football people all the time. Football, you know,
m ght be part of the equation, it mght not be.

But | think that is certainly an i ssue we need

to -- | don't have -- | didn't ever see during our
testinony, nunbers, | heard assertions about
nunbers, and we certainly have anecdotal evidence

about schools that seemto have nade choi ces as
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opposed to being nandated (inaudible). |Is there
anot her -- that was a good question, though.

MS. FOUDY: Thanks.

MR. LELAND: Anybody el se have any
other -- that nmay be the way to proceed now, to see
if there's any conmi ssioners that have any
guestions. Do we still have a quorunf®

M5. PRICE: W can have a genera
di scussi on.

MR CRIFFITH Eight is a quorum

MS. PRICE: Ex-officios don't count.

MR LELAND: One, two, three, four, five,
si X, seven, eight.

MR CRIFFITH MKke, why don't you try again
your notion to adjourn

(Laughter.)

MR SLIVE: Two threes in one day, three
tries.

MS. KEEGAN. Just sounds |ike anot her day of
work to ne.

MR LELAND: Well, I'mnot -- | don't fee
compelled to instigate the discussion if there's
nore questions you people have and there's sone
peopl e that want to have discussions, so if you

want -- Rta?
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M. SIMON: | would open up for genera
di scussi on, where do we stand on this whole
question of what we're going to say about so nmany
of the schools dropping the men's mnor sports,
gymastics and westling that we've heard so nuch
about? Many of the -- nmuch of the testinony that
we heard, the young men involved think it's because
of Title IX. Do we know where we're going on that
i ssue?

MR. REYNOLDS: Well, sone colleges, and
know | have sone col |l ege administrators here, but
some administrators hide behind Title I X. Some
fol ks, when they have to nake a hard decision that
is grounded prinmarily in finances, find it easier
in a political sense to point to Title IX. That is
one category of case, of cases.

But there are instances where a
decision is made and the reason is Title I X. You
have to either be in conpliance or you have to take
steps to get into conpliance, and it's difficult
sonmetines to deternine when an administrator is
telling the truth. Again --

MR. LELAND: That's hard, coming froma
|l awyer. That's hard to take.

(Laughter.)
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MR, REYNOLDS: But in any event, | think
that one of the things that |I've been doing at OCR
internms of Title | X cases is, we're asking for
nmore evidence now. W are submitting data
requests. |If you say that the reason that you
di scontinued a teamwas X, then, you know, give us
your e-mails, give us your nmenoranda that support
your assertion, but it's a difficult question to
answer .

M5. COOPER: Go ahead.

MS. KEEGAN. Al ong those sane lines, it
really goes back to the conversation we were having
with Julie, and this has struck nme again and again
as we've heard this testinony, this inpression that
proportionality is going to solve the probl em
It's why | think it's so inportant that prongs two
and three are clearly described in the | aw sonehow,
because everyone has made the point, | thought,
extrenely well this norning, and really better than
we' ve heard over the past tinmes, that you can use
two and three, but because, as you pointed out,
Jerry, they're obfuscated sonewhat, and there's
some subjectivity in those versus visit the
proportion and boom

And it seens to ne, Bob, if a
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uni versity perceives a need for nore noney for an
exi sting teamsport, we use -- let's use
basketbal |, we always use football and basketball
but one of the larger sports that isn't basket bal
that can be revenue producing, etc., but there's a
need for noney. You said you want to go to tennis,
maybe, you cannot, because of Title | X nunbers, you
cannot elimnate the wonen's tennis, or you cannot
elimnate wonen's gymmastics but you m ght
elimnate men's and then take that noney and use
it, not so nmuch to enhance wonen's sports but
probably to enhance basketball.

But | just think to call that out as
sonmething that is -- it's an unintended pressure
here which is so incredibly inportant, because
mean, we hear this, we hear it on the Hll all the
time, it is so easy to set this up as a battle, and
I really really am di sappointed in those who cone
to us and try to give the inpression, particularly
the young wonen, that Title I X is going to be done
away with. That's not what is happening here.

Li kewi se, to suggest that westling
i s dropped solely because of Title |IX because that
nmoney is necessary for wonen is also not true. And

so it seenms to be. It was very pedantic this
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nmorning, or the facts were.
MR CRIFFITH Is that a finding?
(Laughter.)

M5. KEEGAN. |'d like to get back to Ted on
his granmar issues, but it's why | think it is so
so inportant, this clarity, because if anything we
need to be able to say to the country, the
intention, the intention m ght be exactly right and
it's being msused on both sides of this argunent.

MR. REYNOLDS: Well, | can tell you fromny
prof essi onal experience that | catch hell from both
sides, and they're both | ooking at the sane set of
rul es and they both have conpletely different
interpretations of how the world shoul d be based on
these rules, so | think that it is extrenely
i mportant that we provide sone clarity. W need a
set of rules that are reasonable, rational
| ogi cal, easy to understand. The athletic
directors should not have, you know, the Brian
Joneses of the world, the | awers of the world
attached to his or her hip when they're making
deci si ons about -- decisions regarding the athletic
departnent. But as the rules are currently
structured, it seens to me that indeed, it would be

i nprudent not to consult a | awyer in nmaki ng many
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decisions relating to the athletic departnent.

MR. LELAND: It seenms to nme too, Jerry, that
the ADA forumis part of the problemas it relates
to a m sunderstandi ng regardi ng prong two and prong
three, because it sort of forces you to, you know,
work with prong one, but it subjects you to public
ridicule at times. Wen you rmay think that your
institution is conplying with the | aw under prong
two or prong three, there are people that say, you
know, gee, it's a three-prong test, it's fair, it's
flexible, but your AD nunbers are bad, you're out
of conpliance. People say that, the sane people.
So if we could sonehow operationalize the ADA
forum that would give prong two and prong three a
pl ace on it, then maybe we could nake two and three
nore robust, nore meani ngf ul

MR, REYNOLDS: Yeah. | think that it's
important that two and three get sone life, or at
| east at a mininumwe have to dispel this belief,
don't know why the hell it is, but there's a fair
number of fol ks out there who don't believe that
two and three are viable options. Wether that's
true or not, | think that we need to convince
people that two and three -- that it really is a

three-part test, and I'msure that we'll fix it
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this tinme because we tried to clarify this issue in
' 96

MR GRIFFITH | want to pick up on
somet hing that Lisa said, and | think it's
critically inportant. | think the thing that has
concerned ne nost about the town hall neetings is
the stridency of the folks on both sides. And
woul d hope that, anmong the other things that the
Comm ssion can do, | would hope that one of them
woul d be that we can say, this is an issue on which
reasonabl e, fair people can differ, so that those
who take a view that proportionality is not fair
are not castigated as m sogynists, we heard the
word used yesterday, and on the other hand that
those who are in favor of the status quo are not
categori zed as radical feninists, which is what we
heard yest erday.

There are lots of things we're
supposed to do. | would hope that one of them
woul d be that we can approach this issue and then
give to the nation a nodel of civility in dealing
with this.

It is not nmy inpression that there's
any themality on either side, that the westlers

and the folks that they represent cone by their
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feelings honestly, based on some experiences, that
they think they have been m streated, and on the
ot her hand those who are in favor of the status quo
look to Title I X as a source of very significant
and i nportant changes in ternms of increasing
opportunities of the wonan.
I was just secondi ng what you said,

Lisa, and | hope that we can find a way between
t hose shoals, and in the process of doing so, |let
peopl e know that this is an issue on which
reasonabl e people can differ

MR. LELAND: Let ne just add one other
thing, because | know we're transcribing this, but
| would add to that, | think this, you know, this
di sagreenent and the stridency has affected the
quality of experience student athletes have on
canpuses, because it does tend to pit nale athletes
agai nst female athletes, and nost of themare sort
victims of this, you know, they want to go in the
| ocker roomand they want to be treated with
respect, and nost of the tinme that happens, but
when it becomes politicized, normally the athletes
are the ones that lose in the end. And so, at
| east on ny canmpus | know there have been tines

when it has significantly affected the quality of
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experience they have, because they see perceived
discrimnation or real discrimnation and it
becones an issue. So | absolutely agree with you
Tom when you were tal king about the athletes
experi ence.

M5. SIMON: | just wanted to add that |
hope, after all these discussions that we have,
that when we wite a report and we ask that nore
data be collected in the future as a way of
operationalizing Title I X, that it isn't viewed as
t he Conmi ssion reconmendi ng weakening of Title I X
For exanple, | hope that we continue to have
participation surveys in high schools, boys and
girls involved in high school sports, nmaybe even
attitude and surveys, but that because we're asking
that nore data be collected on a regul ar basis,
that doesn't nean that the Conmission is trying to
weaken Title I X, | hope.

MR REYNOLDS: Well, after listening to
that, 1'll just say good | uck

M5. SIMON: | know, | know.

MR. REYNOLDS: Sone peopl e have strong
views, but that's a goal we should work for.

MR LELAND: Ckay.

MS. KEEGAN. Just one nore issue. Jerry,
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wanted to ask you a question. | also wanted to
clarify, just because we've heard this as a
whi ppi ng horse, the desert has water in it.
(Laughter.)
M5. KEEGAN: | would like to invite all of
you out to see the Colorado, the Gla and the Salt

Ri ver where we do row crew at a | ake call ed Tenpe

Town Lake. | got the inpression that people
t hought we sat in a boat going damm, | cannot do
this.

(Laughter.)

MS5. KEEGAN. W actually have water in the
desert. Oher than that, Jerry, one of the things
that | want to ask on two and three of this issue,
it seenms to ne that the only way to get people to
use those nore is if they are nore clear. |f OCR
never has a working definition of a sport, and
realize that is ny interpretation, | understand the
criteria thing, I've read it all and we've tal ked
about this at another neeting, but it seems to ne
even, for exanple, if OCR can say, and | want you
to tell nme if you can't, but if you can say we
count as sport everything that NCAA, all the groups
count as sport, and we are open to other sports if

they have these criteria, they are conpetitive
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etc., is that possible?

MR. REYNOLDS: | would have to see the
specific proposal, but | think that, as a practica
matter, there's a lot of overlap between how we go
about determining, and | guess | should rephrase
that, including that certain activities constitute
a sport. It's inportant that | point out that we
don't want to be in the business of deciding what
is asport or not. | nean, that's not our area of
expertise, but there are certain characteristics
that are associated with sports; for instance, a
season, the use of coaches, the provision of
schol arshi ps, and we can structure it so that if
you have, if you have many of these characteristics
that we generally associate with sports, say let's
pi ck baseball for instance, then we will presune
that whatever the activity is, that it's a sport.

The A ynpics, they have -- it's a
robust, organic process where new activities that
once weren't considered a sport or eventually
deened to be a sport and we take a simlar process,
but we don't want to be arbiters of what activity
shoul d be viewed as a sport.

But it's inportant that any activity

share many of the characteristics with activities
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that -- whether it's a consensus, | think there's a
consensus around the country that baseball is a
sport, and there's certain activities. | nean,
there's generally a season, there's generally a
coach involved, there's generally --

MR CRIFFITH Do any of the organizations
consi der cheerleading a sport? Do any of then?

M5. KEEGAN. The hi gh school does.

MR, GRIFFITH: How about bal |l room dance?

M5. KEEGAN:  You know what? | didn't check
for ballroom dance

MR CRIFFITH In sone --

MR. REYNOLDS: And not all cheerleading is
consi dered a sport.

MB. KEEGAN: Right.

MR. REYNOLDS: Sideline cheerleading is not
a sport.

M5. KEEGAN. Conpetitive cheerl eading,
though, is a sport.

M5. FOUDY: It has to neet the criteria.

M5. KEEGAN. And you could -- here is ny
problem And you put your finger on it before,
Jerry, when you said attorneys are cautious by
nature, and ny guess is, this isn't ny tribe or

anything, but ny guess is that nost athletic
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directors are being advised by their attorneys to
go with what is nost objective, that we can count.

MR REYNOLDS: Sure.

M5. KEEGAN. And if you don't define sport,
it seems to ne that prongs two and three, if you
don't at |east say here is our criteria and
included within those are these, and you can, you
know, the obvious, conpetitive cheerleading is a
sport, sideline cheerleading is not a sport or
somet hing, | guess | just am convinced that if we
are not clear on those other two prongs, we wll
| eave ourselves in this position unnecessarily.

MR REYNOLDS: | amconvinced that if | sat
down with you and we went over the OCR s criteria,
you woul d have a higher |evel of confidence in
terms of emerging sports. | don't think that that
is -- that there's nmuch controversy connected with
how we go about determni ning what is an energing
sport.

M5. KEEGAN:. \What about a real sport? Wy
isit, this is just a binbo question then, energing
sport, sport --

MR. REYNOLDS: Ckay. An energing sport is
basically sone activity that hasn't traditionally

been consi dered --
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MS. KEEGAN. Ckay.

MR, REYNOLDS: -- a sport.

M5. KEEGAN. But we don't even define sport
other than by criteria.

MR. REYNOLDS: Well, maybe | shouldn't be as
confident in convincing you

(Laughter.)

M5. KEEGAN. | may be your biggest
chal l enge, Jerry, but we'll work on that. | just
think it's of great inportance. Oherwise | do
thi nk what happens is legally attorneys will have
to go wherever it is nost predictable. It just
seenms to ne that --

MS. FOUDY: Are you asking, Lisa, to define

the actual sport as being a sport, like the entire
sport across the board, l|ike, okay, bowing is a
sport?

M5. KEEGAN. Yeah, so long as it's
conpetitive

M5. FOUDY: The problemis it's different
in, you know, l|ike cheerleading, there's sone that
are conpetitive and there's sone that aren't
competitive, or it depends on where you're at, you
know, and it's not -- you can't say that every

bow i ng program or every --
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MS5. KEEGAN. Right, right. No,
under st and.

M5. FOUDY: And that's why it has to be case
by case, but you already have a set of criteria
that are already there. W do have a definition

MR REYNOLDS: Well, the standard --

MS. KEEGAN: 1'Il talk to Jerry about that.

M5. COOPER  Jerry, | have a question. [|I'm
sorry.

MR. LELAND: Well, we're transcribing this.
Trying to.

MS. KEEGAN:.  Sorry.

MR LELAND: So we have to sort of --

M5. COOPER. This is for Jerry and for
Julie. If | were a university and | wanted to, in

my nunbers, to count cheerleading as a sport, then
I would cone to you, in order to conply, | want to
count cheerleading as a sport, | would conme to you
and you would go down your criteria, the criteria
that Julie nentioned earlier --

MR, REYNOLDS: To --

M5. COOPER: -- to determnine whether that
was a sport or not. AmIl right?

MR REYNOLDS: Well, | try to stay out

of --
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MS. COOPER: Wait, wait, wait. -- to
determ ne whether you will count it in the nunbers

to determine whether I'min conpliance.

MR. REYNOLDS: | hope no one at OCR will be
that specific. | don't like to provide these type
of opinions. | don't want to answer hypotheticals

because | don't know if the --

M5. COOPER  This is no hypothetical. [|I'ma
university and -- well, | guess it is hypothetica
because I'mnot a university.

(Laughter.)

MR, REYNOLDS: What |1'd like to do is
provi de techni cal assistance where we discuss what
the criteria are. So for instance, we'll ask, is
the teama part of a conference? |Is there a coach
invol ved? |Is there a season? And there's a
checklist. And if you can answer yes to nost of
the checklist, then it's likely we're going to
presune that the activity, whether it's
cheerl eading or sonmething else, is a sport.

M5. COOPER Right. And that's ny question
Ri ght? That's what happens?

MR. LELAND: We are no |onger official
We're now unofficial. W' re nowin a discussion

MS. FOUDY: Who left?
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M. COOPER. But that was ny question. |If a
university were to come to OCR with their attorney
attached to their hip and they said, you know, we
want to consider cheerl eading, and then you guys
just go down the list of criteria for --

M5. SIMON: |In other words, you neet
operational definitions. You need to say
cheerleading is a sport if it is, one, conpetitive,
two, has a coach or whatever.

MR. REYNOLDS: [|'msort of -- well, | think
it's inmportant for everyone to know that this
particul ar i ssue does not take up a lot of tine at
OCR. There are a lot of areas where we need nore
clarity.

M5. FOUDY: But it could.

MR. REYNOLDS: And we can provide clarity on
this issue, but |I think that answering questions
i ke what does a history of continuing expansion
what does that nean in practical terns, that takes
up a lot nore of our tine than determ ning what is
or isn't a sport.

MR. LELAND: Let nme step in here. | think
since we've lost our quorumand we are a little
past our stated adjournnent tinme, why don't we try

to close this thing off.
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First of all, anyone who is waiting
for me to try to diagram a sentence with Lisa,
don't wait.

(Laughter.)

MR LELAND: Lunch is for the invited
speakers and for the panelists and has been noved
to the vy Room which is one floor up.

I have to say that | did ask cast ny
little ballot against us spending this 45 m nutes,
but "'mreally glad we did. Very very good
di scussi on and hopefully we can expand on it when

we get back together. So we are now adj our ned.

(Proceedi ngs concl uded at 12:00 noon.)
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