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MR. LELAND: Wl cone, everybody, to
this morning's neeting. By poplar acclamation
Cynthia and | have decided not to give our norma
introductory tal ks by request of the
commi ssi oners, but we do have a couple of
announcenments to make.

First of all, we are -- this is a
public open discussion. W need to nake sure
that we talk into the mcrophones clearly so we
can transcri be the proceedings. At the sane
time, make sure -- we all made this m stake,
especially nyself yesterday -- that if you are
reading froma witten docunent, please read
slowy so the transcriber has a chance to keep
up.

W have sign translation services
available. We will ask the translators to work
for a few mnutes and then they' |l step aside.

I f anyone requests those services, you could do
so at the table at the side.

I"massuming that we'll take a break

at 11:00 o' clock, but if we are fine with the
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wor k and peopl e choose to stay, we could go
ahead and decide that at the tine.

But ot herw se, we have planned on an
11: 00 o' cl ock stop

So | think we are on reconmendati on
nunber 12, and also start out this one by
reading it. Well, let me -- Cynthia and | have
spent a little bit of time trying to tal k about
to organize this norning, so here was our idea

W woul d take the reconmendations in
nunerical order, until we hit the first one that
dealt with possible changes in the
proportionality conputations under 1, and then
we woul d adj ust our agenda in a way that we
woul d take all of those recommendations that we
think deal with proportionality, take themin
order and then ask the -- | say the alleged
sponsor, because sone of those found out
yest erday what they were sponsors on, they
weren't really sure they were sponsors on.

But if your name is attached to it,

take four or five, alimt of five mnutes to
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explain the proposal. Then we'll nove on to the
next .

So here's ny reading of the
proposals and that's -- that deal with possible
changes, potential changes in the
proportionality forrmula. They are proposal --
recomendati on 13, reconmendation 14,
recomendat i on 15A and B, recommendati on 16,
recommendati on 18, recommendation 19 and | think
recomrendati on 22.

That's not a perfect list but |
assunme that those are the ones that deal the
proportionality forrmula in one way or another

|'ve been requested by sone
conmi ssioners that we deal with those all at one
time.

So what Cynthia and | have deci ded
the best, fairest process would be to go to, for
i nstance, the 13 and 14 and 15A and 15B, on
through that list | just gave you and ask each
sponsor to talk a limt of five mnutes and give

your little remarks and then questions.
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Peopl e want to make adjustnents in
their proposal at that time, that's the tine to
doit. And then so we could | ook at the
adj ustnents, the potential adjustnents to
proportionality in total

And then we can come back and start
| ooki ng wor ki ng our way through 13, 14, 15, 16,
again. | think there was a feeling anong the
conmmi ssioners that | tal ked to that
procedurally, they'd like to sort of get a grasp
on what all of the different proposals that dea
with proportionality mght be, so that they
coul d have a better context to vote on each
particul ar one.

Agai n when we deal with
proportionality, | think -- and we've talked to
officials at the departnment of education with,
think, not only perfectly fine but appreciated
if we pass on all the relevant, supportable
i deas that we have

I don't think we have to come up

with one way, that we're going to ask the state
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to come up with one way to suggest to Secretary
Page that he change proportionality, but | think
we should -- if we suggest to change it at all
but | think we should offer hima series of
proposals. | think that's what |I'm hearing from
the other conmmissioners that they're nost
confortable with, anyway.

So these proposals that | just
named, 13, 14, 15A, B, 16, 18, 19, 20 are not
mutual |y exclusive. W don't just have to end
up passing one of those and defeating the
others. | think we can pass on nore than one,
but there's no obligation to pass themall on

I's there any question about -- yes?

M. SIMON:  Ted, 19 and 20 are very
closely related. Twenty spells out the interest
surveys in a little nore detail

But since you are including 19, can
we al so include 20? N neteen talks about it in
survey; 20 spells it out alittle bit nore.

MR LELAND: The reason | excluded it

is -- first of all | put it in, but the reason |
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excluded it is because | thought it really dealt
with prong three.

M5. SIMON: | know, but I --

MR LELAND: But we would rule -- if
you are the assigned person for that, so we'll
move that, if that's your desire --

M5. SIMON:  Thank you.

MR. LELAND: -- at |east have a
chance to discuss it at that tine

MB. SIMON:  Thank you.

MR. BATES: Ted.

MR, LELAND: Yes.

MR BATES: Point of clarification.

Are you suggesting all of these wll
be passed al ong as recommendati ons with equa
weight, or are we going to try and deci de at
| east what we woul d recommend and then include
all of the others as part of the discussion that
we | ooked at, rather than sinply saying, we
recomrend all of these? 1Is that clear or not?

MR LELAND: | don't think that

Cynthia or | have a preconceived notion on what
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the final vote nmight ook Iike.

I can only answer your question to
say that, in discussing these proposals, the
conmi ssi oners have asked that we put them
together in a way that they can nake way to
tradeoffs, understand what the trade offs are.

So | don't think we have a
preconcei ved notion on what the final vote is
going to look like, | guess.

| could inmagine us goi ng down these
one by one and voting themin or out. | could
i magi ne soneone saying, let's put them al
toget her and pass them on wi thout coment, or
wi t hout support.

I think it is the will of the group
All's I"'mdoing is trying to be the -- sort of a
traffic policeman here and say this is the way
we ought to do our business from in terns of
what cones first, what cones second

The outconme -- so you are further
along than | think Cynthia and | are.

MR BATES: No, no, | understand the
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process. | guess |I'mgetting sort of ahead with
sone concern about the outcone, is what | was
thinking. And | assuned that you were

MR LELAND: Ckay. | understand.

Ckay. Recommendation, then, 112.
This is not part of our package of potential
changes to the proportionality formnula.

Reconmendati on 12, the Departnent of
Educati on to encourage the NCAA to review
schol arshi p guidelines and determine if they
adequately -- excuse nme --

The Departnent of Education should
-- do as | say, not as | do; it's one of those
things -- who is that man behind the screen?

The Departnent of Education should
encourage the NCAA to review its scholarship
guidelines to determine if they adequately
pronote athletic participation opportunities.

Ckay; di scussion?

M5. GROTH: Ted, | would |like to nmake

just a few minor changes based on yesterday's

di scussion, if instead it woul d read.

10
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The Departnent of Education shoul d
encourage the NCAA to review its schol arships
and other guidelines to determine if they
adequately pronote or hinder athletic
participation opportunities.

MR. LELAND: Anybody have a probl em
with editorial changes?

MR BATES: | would support that.

MR, LELAND: CQur authors have got
that, | hope.

Any di scussion? Can we pass this by
consensus?

See no objections, we'll consider it
passed.

Now we' Il switch to our procedure to
take on one by one those issues that deal with
proportionality formula. We'll put alimt of
five mnutes' discussion on each one.

W' Il also have time, when we cone
back to vote on it, to discuss it again. But
our attenpt here is to give the conmissioners a

full flavor of all the different proposals

11
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before themtoday that | ook specifically at the
proportionality formula.

So if we could begin with 15.

MS. YON Thanks, Dan.

I''mgoing to open by saying that the
proposal that we are looking at, | think it's
i mportant that everyone understand that it
doesn't provide a financial advantage to the
Uni versity of Maryl and.

We are conmit to gender equity
t hrough proportionality, and we have a 51/49
split in our nale to fenmal e undergraduate
enrol I ment, and we don't have any projection
that that is going to change significantly any
time soon.

So | just want to repeat, Maryl and
Athl etics does not benefit fromthis proposal
I"mnot going to be under |ess financial strain.
So | just ask that ask we go into this and | ook
at it, that would you -- if you've already nade
your mind up that you don't like this, |I'mjust

going to ask if you could tenporarily suspend
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that opinion and just listen to what | have to
say about it.

Let ne at least start with the
intent of the recommendation. The intent is to
go 50/50, which has no -- it's wholly paradi gm
has nothing to do with the undergraduate
enrol Il nent at any institution.

It's just |looking at opportunities
for men and opportunities for wonen, saying what
woul d be fair, and what to ne seens to be fair
woul d be 50/ 50.

If we had an apple and we were both
hungry and wanted to share that apple and we cut
it in half, nost people would say that would be
fair: You take half, 1'Il take half.

The percentage of variance, | want
to rem nd you that when we first brought this up
in Philadel phia, it was a suggestion and Alison
will renmind you that we did not know as
commi ssioners that we were going to be asked to
go around the roomthat day specifically to make

suggesti ons.

13
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So | did the best | could on that
day and nmade a suggestion of a variance of five
to 7 percent.

Since then |'ve had a chance to go
honme and run sone nunbers on what that would
mean in an athletic programw th, say, 200
athletes for the nen and 200 for the wonmen and
the variance is too large. |'mvery open to the
vari ance being nmuch snaller, but the idea of the
variance is still relevant, | think

The intent of the recommendation is
to have available a nethod to neet Title 9 that
does the following: It would be -- | think what
Bob Bow shy call ed yesterday the final resting
point: Versus the constant noving target of
tying that to the undergraduate enroll nment
ratio.

It woul d al so benefit those of us
who are interested in going through the process.
We woul d not need interest surveys; that's a
second benefit.

The third benefit is readily
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quantifiable, and | believe is equitable, if you
go back to the half and half. | believe that
rationale also is logical. |1've always had a

| ogi ¢ di sconnect with the conparing what we do
for wonen and nen related to the undergraduate
enrol | nent.

In short, it provides equa
opportunity: 50 percent for the men, 50 percent
fromthe wonen.

The assunptions would be that there
is adequate interest by wonen and ability of
wonen to participate in sports at this required
| evel ,for both purposes of participation nunbers
and schol arship opportunities.

And that flies in the face of what
some people believe, if you I ook at the Munt
Hol yoke situation as an exanple, the fatherhood
wars, education situation, or you | ook at what
current participation rates are for wonen in
hi gh school s.

I'"mjust going to suggest that

those, at least at the high school |evel are

15
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that way because we haven't had a reasonabl e
opportunity to continue to pursue those
opportunities.

| do, in fact, think there is both
the interest and the ability of wonen to neet
this neet.

The purpose of the variance, whether
it is 2 percent, 3 percent, it is there because
it assunes that there could be fromtine to tine
non-di scrimnatory reasons that occur that
prohibit institutions fromneeting a 50/50
ratio.

Let nme give you a few of those
exanpl es that those of us as AD s around the
tabl e know exi st.

Nunber one, people fail acadenmically
and they are not eligible to conpete, and Miffet
knows this as a coach as well.

There are transfers, people who
| eave for all kinds of reasons, whatever that
nm ght be: Want nore playing tine, want to be

closer to honme. People who quit teans for al

16
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ki nds of reasons. And occasionally even if
I mel da gets pregnant and can't conpete, she
can't help that. She is going to take care of
hersel f and her baby and she'll be back |ater

But those types of things do cone
up, and | don't think an a institution should be
penal i zed for them

And I'm not going to pick on, well,
why woul d you pick two percent? Wy would you
pick three percent?

MR. LELAND: One minute.

M5. YON |I'mpretty sure that there

is no enpirical statistical data to support Bobby

x's civil rights. Oiginally pegged this as one

percent, plus or mnus one percentage point.
The variance is not designed as a
floor; it's a logical common-sense
acknow edgenent that there are occurrences
beyond our control which will take place.
Ted, | have 30 seconds left?
MR LELAND: Yes.

M5. YON | think the key to it is

17
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finding an acceptabl e variance, whatever that
woul d be, and | don't pretend be an expert on it,
but it is an attenpt to be fair and to be | ogica
about what we're doing and to create a situation
with no noving further.

MR LELAND: Ckay; we have about 15

seconds.

M5. COOPER | have a question for
you, Debbi e.

Wthin your recomendati ons, what
woul d you change your variance to be? | nmean,

in much smaller; just put nuch snaller?

M5. YON | nean, you're asking ne to
pi ck sonething out of the air, but | know that
1 percent is not enough. It just isn't. | knew
that through experience, so | know that two
percent mght be a possibility, nmaybe 3 percent,
but I know that -- | know seven --

Somet i mes you know that you know
that you know, you can't even explain exactly
why you know, but there is need for greater than

1 percentage point, for non-discrimnatory
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reasons. | just listed all the -- a nunber of
possibilities.

MR. LELAND: In an effort to stay
within our five-minute tine limt, let's just say
we are done tal king about this one. Now we'll go
on to 14, but if you are going to change the
proportion, I'd certainly -- let's have a
specific proposal next tinme we talk about it; not
now, because we want to --

M5. YON | can do it now, if you
want to.

MR, LELAND: No, | think we need to
move on. | really do -- | want to stay within
the five mnutes if at all possible.

M5. COOPER. Recommendation 14, page
38, line 12. The first part of the three-part
test for denonstrating conpliance with Title IX s
participation standard should be amended to
denote the current neasure of proportionality as
part 1A, and then creating a new test denoted as
1B, which would allow coll eges and universities

to establish conpliance if the nmale-female ratio
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intheir athletic participation is wthin

3 percent of the nale-fermale ratio of high schoo

participation within the Ofice for Cvil R ghts

region for that institution

MR. BONLSBY: I would like to rem nd

the Conmi ssion first that | was 15th out of 15

when we were presenting these things, and was

scranbling hard on a norning when | was

relatively unprepared, as Debbie nentioned, to

put forth the proposal

But | do think this is a

t hought - provoki ng proposal that | have no pride

of ownership in. It was attenpt to get us

thinking in alittle different way about what

ki nd of conparison group we use

I think many of us feel that the

conpari son to the undergraduate student

popul ation is a flawed entry assunption. |

don't think we go there for our student

athletes. | think we recruit fromthe

popul ation at |arge anmong our citizenry and

really,

the conparison to the undergraduate

20
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student popul ati on, as Debbie said at a previous
meeting, doesn't have any logic flow.

We woul d be just as well off
capturing a conparison group from any other
segnment of the population. It seens to ne that
the feeder system mi ght be a |ogical one that we
woul d use.

The issue |'ve added as |'ve thought
about it was, however, there needs to be sone
way to incentivize continued growth in the
feeder system and that's why the percentage was
in there that you' ve got to be above the
percentage of participation in your region

I, Iike Debbie, amnot particularly
wed to three percent or any particul ar nunber.

It was an attenpt to incentivize growh in the
feeder system and accommpdate that grow h over a
changi ng schedule, tinmetable in the -- at the
col l egiate |evel.

As | say, | amnot particularly wed
toit. Actually, recommendation 18 that G aham

put forward | think gets at sone of the issues,

21
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as wel | .

And so I'mnot really prepared to
debate this at all, except just to have us al
think about it as an alternative for the
compari son to the undergraduate student
popul ati on.

M5. COOPER: Thank you, Don

MR. LELAND: Discussion? W have
some tinme. Any questions?

MR. SPANIER. Wy the Ofice for
Cvil R ghts region? Mst of us wouldn't know
exactly which states are in our region

Wul dn't a nore appropriate -- |

mean, the concept is good, as you say. It

overl aps sonewhat with a later one that | think

| introduced.

But wouldn't it be nore appropriate

to look at -- different institutions have

di f ferent geographical areas from which they
draw. Many public universities, 70, 80, 90.
98 percent of their students are froma

particular state. |n sone cases it night be a

22
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three-state region and sonme universities are
compl etely national and their student are -- and
their athletes are drawn fromthat kind of pool
and the -- what a civil rights region is, is not
rel evant.

Wuld it nmake sense to just, instead
of saying fromthat civil rights region, just
say froman appropriately defined geographica
area for that institution?

MR, BOALSBY: Yeah, | would be fine
with that. | actually started out with the state
that the institution resides within, and all the
states contiguous to that, but that's a different
matter for, you know, sonme western universities
than it is for people that are in nore densely
popul at ed areas.

So | just -- the Ofice of Cvil
Ri ghts regi ons were pre-established, and that's
why | chose that, but | certainly would accept
your suggestion as appropriate, G aham

M5. de VARONA: | just wanted to ask

Bob, you know, when we were talking about
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institutionalizing some nunber when it cones to
provi di ng opportunities.

Fromny point of view, it's --

MR LELAND: Thirty seconds

M5. de VARONA: -- | only have 30
seconds? Ckay.

So what | want to know is, as we've
heard fromthe westlers and the sw nmers one of
the problens is the dropping of nen's sports.
When we tal k about the solution, are you ready
as conmi ssioners to guarantee that if these
changes were nade, you woul d readopt prograns
that have been dropped?

What is this solving, these nunbers
and these solutions? It seens you are just
limting, you' re institutionalizing the system
that will put a barrier between equality. |'m
not so sure that these solutions will open a
door and add men's minor sports.

MR LELAND: That's all time we'll
give you. | wanted to give an overview of these

di fferent proposals.
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Now we are onto 15A, what |'IIl refer
toas A It's line 25 on page 38 and it says,
if substantial proportionality is retained as a
way of conmplying with Title I X, the Ofice of
Cvil R ghts shall clarify the neani ng of
substantial proportionality as allowing for a
vari ance of seven percent in the relative ratio
of athletic participation of men and wonen.

Ton®

MR GRIFFITH.  Thank you

I want to point out that the first
cl ause of that recommendati on says, if
substantial proportionality is obtained.

W' ve heard a lot, and | think
rightly so, in the last day or so about the
spirit of the law of Title IX. |'mnot too good
at discerning the spirit of things, and like
said that means -- let me read to you what the
letter of the law of Title | X says:

No person in the United States
shall, on the basis of sex, be excluded from

participation in, be denied the benefits of or

25
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be subjected to discrimnation under any
education programor activity receiving federa
financi al assistance.

Nothing -- and this is a
continuation, now, of the law of Title IX
Nothing in the law shall be interpreted to
require any educational institution to grant
preferential or disparate treatnent to the
menbers of one sex on account of an inbal ance
which may exist with respect to the total nunber
or percentage of persons of that sex
participating in or receiving the benefits of
any federally-supported programor activity, in
conparison with a total nunber or percentage of
persons of that sex in any community, state,
section or other area.

That is the letter of the | aw of the
Title I X. | amunalterably opposed to any
nuneric formulas which attenpt to capture the
spirit of Title | X, because that's opposed to
the letter of Title I X

Nuneric formul as violate the express
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terms of the statute. They violate the equa
protection clause of the Constitution. They are
nmorally wong and they are logically flawed.

There is no connection between
gender ratios in the undergraduate enroll nent
and interest in athletics, any nore than there
is interest in any discipline.

The fundanmental evil Title I X
conbats is treating individuals as nenbers of a
class defined by their gender. That is, quite
simply, wong. It should not be perpetuated in
any way, shape or form

So | want to w thdraw ny nane from
recomendati on 15 because it fights a battle on
the wong terrain. The Departnent of Education
never should have, nor should it now conti nue,
any renedy that relies on nuneric fornulas. It
isillegal, it is unfair and it is wong.

MR LELAND: Ckay we have a couple
more minutes to di scuss recomrendation 15.

We decided earlier that just because

a conmi ssioner's nane got attached to a

27
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reconmendation, their desire to w thdraw doesn't
automatically withdraw the need to take a --
have a notion and a vote, which we will do now.

So we have a couple nore mnutes to
di scuss this particular recommendati on. We'll|
come back and address it fornmally later. Yes,
Cary?

M5. GROTH: Can you explain to nme how
do the courts uphold these percentages or
substantial proportionality? It goes directly
agai nst what you just told us, based on those
ei ght court findings.

MR GRIFFITH Sure, 1'd be glad to
take a stab at that.

First of all, | think the courts got
it wong. Second of all, the logic on which the
courts rely that was a doctrine in
adm nistrative law that's referred to as Chevron
deference. It's the idea that courts will not
| ook behi nd the decision of agency that's been
giving authority to enforce the law if there's

any reasonabl e argunent that can support the
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agencies' interpretation of that |aw

So there is nothing in the courts
decision that will preclude this Departnent of
Educati on or any subsequent Departnent of
Education of reading the law differently.

MR LELAND: One ninute.

MR CGRIFFITH: Mke it clear, | think
the Departnent of Education's reading of the
clear and express terns of the statute that
forbids nuneric fornmulas -- | think the
Department of Education's reading of that statute
to come up with the use of nuneric fornulas is
wWr ong.

Reasonabl e people differ on that.
gues to be a nice person |I'd say yeah, but |
don't see how you could take the statute, the
clear intent of congress and in the face of that
come up with numeric formulas.

MR. LELAND: Tinme. Thank you

MS. COOPER: 15B on page 38, line 32.

I f substantial proportionality is

retained as a way of conplying with Title |IX
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the Office for Cvil R ghts should clarify the
meani ng of substantial proportionality, to allow
for a variance of five percent if a relative

ratio of athletic participation of nmen and

wonen.
M5. MGRAW | have al so reconsidered

this 5 percent. | think it is way too high. |

would like to see a snall, allowable variance,

but | would prefer that that nunber be an
expression of the OCR on a case-by-case basis.

I think the words substanti al
proportionality has been confused with strict
proportionality, and | think that the way we
have it right nowis pretty good, but | don't
think one percent is sort of understood.

| would like to see -- | don't want
to put a nunber onit. | would like to | eave
that to the discussion of the OCR

So I"'mnot sure if that neans |
withdraw or |'ve changed it, but definitely
different.

MR BOALSBY: | would not -- | would
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treat that as an amendnent to, you know -- you
propose this; now you are anending it. Wuld
anybody object to that?

M5. CGROTH: When you say you woul dn't
put a numerical value on that or a percentage,
are you suggesting to leave it, you know, the
exanples in the '96 interp give us exanpl es of
one percent, two percent and five percent.

Are you saying to leave it the way
it is, or are you suggesting it could go higher?

M5. MCGRAW Ch, | definitely don't
think it could go higher. | think leaving it the
way it is, is what |I'm suggesting.

MR, SPANIER  Just to remind us how
this canme about -- | nmean, it is alittle unfair
to the peopl e whose nanes are attached because
the concepts were on the table, just the genera
concept of how do you operationalize
proportionality?

And in the course of our discussion
we were all participating and came up with

di fferent nunbers, and sonebody said what about
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seven and sonebody said, well, that sounds too
hi gh; what about five? W ended up with both of
themto tal k about today.

| think realistically there's a
fundanental issue that has just been raised and
that really -- that needs to be dealt with at
sone | evel

But what happens ultimately is that
peopl e have to operationalize this in sonme way,
if there is going to be any neasure of
proportionality, then people want guidance as to
what that nmeans. That's how we got into the,
what shoul d the number be?

The only thing I'd Iike to say about
it is that one of ny concerns has been that the
Ofice of Gvil Eights has been put in a
position, and many universities have been in a
position of having major arguments about how
cl ose they are and what the nunber is, and a | ot
of energy has been squandered in debating about
a school that's one percent off versus a school

that's two percent off or whether an institution
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that's now three percent off needs to be at

1 percent and whether sports have to be cut
because of that, when there are dozens of
schools out there that are 20 and 30 percent off
that haven't been revi ewed.

One of the things -- and | think
al ready survived sone of our recommendations --
is that the Ofice of Gvil Eights needs to pay
attention to the blatant violations of Title IX
whether it's the spirit or the letter of the
law. There are instances out there where it is
not happeni ng.

So | support several of these
recomendations, including -- if there is going
to be a test of proportionality -- sone nunber
that can guide people so that people can get off
ar gui ng about the nuances of schools that are
maybe or maybe not within striking distance and
deal with the hundreds of thousands of other
potential athletes out there that are being
deni ed opportunities because schools aren't even

following the spirit of the law, whatever that
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m ght be.

I think if there is going to be sone
test, it would be helpful to give the Ofice of
Cvil Eights sone guidance, if for no other
reason than they could say, |ook, the world
needs a little flexibility, but let's, then
devote our time not to schools that are a couple
of tenths of a percent off, but let's really
sink our teeth into the larger issue and step up
enf or cement .

MR, LELAND: Yes.

MS. SIMON:  As | |ook at
recomrendations 13, 14, 15 and even going on to
16, it seens to ne that where we are is, one
should we stay with the notion of substantial
proportionality. Tom suggested we ought to drop
t hat .

The second consideration issue, we
simply go to 50/50 percent. And the third
consideration is, should the variance in hours
-- | hear it fromthe people who suggested

di fferent vari ances.
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It's really, | think, between two
and three percent. Those are, | think, the
essences of these various suggestions, and
woul d suggest that after hearing about the
letter of the lawin Title I X, | strongly agree
with Tomthat we should do away with substanti al
proportionality and maybe t he 50/50 percentage
is a good one.

MR LELAND: |I'mhaving difficulty

figuring out where we are in terns of the process

here, but | think we are still on 15B and Muffet,
we need to -- do you want to change yours?
I mean, | think, if | understand,

you sort of argued to keep this alive at three
percent, in order to give schools nore guidance
as one of the options.

I don't think he was necessarily
saying that's his highest choice, but that you
want to change this to the status quo, and then
I'd question whether we even need it at all

Tell ne what your thinking it is.

M5. McGRAW | thought he nade a good

35



10

11

12

13

14

15

16

17

18

19

20

21

22

point. M only suggestion, | think there needs
to be a range, you know, two to three percent,
because | think different schools have different
enrollments. W are tal king about a | ot

di fferent nunbers, and that percentage could be
pretty different for each school. That's why I
wanted it.

MR LELAND: So you woul d change the
substantial proportionality to allow for a
variance in the range? Right? And that's --

MS. McCGRAW Right.

MR, LELAND: Rewite this -- we could
do that by the tine we vote on it. Not five
percent; we drop the nunber.

M5. McGRAW  Yes.

MR. LELAND: Ckay? Does anybody want
to object to that? Since we've had the first

four people we've assigned sort of deny

authorship. W'Ill try to -- for good reasons,
understand. But the -- | know the next one is
mne;, I'mgoing to try and deny it.

Any ot her questions? W are out of
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time on 15B. So we'll get a chance to revisit
it, but we will anend it per Muffet's
suggesti on.

The next one I'll read, since it is
mne. This is reconendation 16, |ine 44 on
page 38

The O fice of Civil R ghts should
consider a different way of measuring
participation opportunities for purposes of
allowing institutions to denonstrate that it's
applied for the first part of the three-part
test.

Rat her than the current systemin
whi ch the nunber of participation opportunities
is calculated by determ ning the nunber of
athletes on a teamon the first day of the
season, the nunber of slots to be counted for
each type of team woul d be determ ned through a
consul tation process.

Then an institution could establish
that it has conplied with the first part of the

test by showing that the available slots for nen
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and wonen as denonstrated by the pre-determ ned
nunber of participants for each team offered by
the institution is proportional to the nmale and
female ratio in enroll ment.

This woul d be true whether there
were actually nore or less than that nunber of
athl etes actually participating on a team

That's a | ong recommendation. Let
me explain to you how | got to here.

First of all, | look at what's fair
and what's equal opportunities. In nmy own nind
I have this crazy characterization where there's
one way to look at that. W want to provide
fair and equal opportunity. One is if we can
sort of make the Tom argunent that it's a
non-di scrinination clause. W have to prove
that we're not discrimnating.

The second option, | think, is to
provi de equal opportunity. That neans you
actual ly provide the equal number of
opportunities, and whether people take advantage

of those or not is sort of up to them
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And the third one is, you provide
equal outcone, in which you actually neasure the
outconme, and that's, in nmy opinion, what we do
now. Proportional, we neasure the outcone;, we
don't prove we're non-discrimnnating.

And the proportionality clause only.
We don't prove we are providing equa
opportunity. W have to provide that we're
provi ding equal or substantially proportionate
out cone.

That system in ny opinion, causes
two i nadvertent problens. One is that it causes
us, instigates, pushes us towards -- not the
sol e cause, but it can push us towards capping
men's sports or roster nmanagenent of wonen's
sports. But capping nen's sport is one concern

The ot her concern, which is equally
big for me, big concernis it provides what |
call false opportunity. It instigates us
provi de fal se opportunities for wonen.

| see an opportunity for an athlete

as a chance to get coaching, a chance to access
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the facilities, a chance to practice with a
team a reasonabl e access to conpetition, team
travel, et cetera

We could really go down the |aundry
list that's provided in supporting docunents and
say that's what an opportunity is.

I don't see how, when | | ook at EADA
reports, how people can, say on a teamlike
wat er polo for wonmen, when you get six athletes
or seven athletes in a pool at one tinme, you
probably need 13 or 12 to participate, and you
report that you have 55 athletes on your team
and that's okay.

O that you have 150 wonen rowers,
who we all know at the end of the season, at the
conference row ng chanpi onship you send 26, 28
at hl et es.

I think those are what | would cal
fal se opportunities, and the law, the way it is
presently done, allows people to play those
games, both roster-nmanage the nen out of

opportunities and inflate the opportunities for
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wonen, in sort of a dysfunctional way.

Now, | -- this has been portrayed by
a lot of people as an attenpt to cut back on
wonen's sports. W have done, on our staff at
Stanford, a nunber -- we've |ooked at the EADA
reports and then we've taken side-by-side
measures of how my proposal woul d work

And in al nost every case, the schoo
woul d have to work harder to conply with any
proportionality ratio that it now does.

In other word, at Stanford, if we
conpute it the way we conpute the EADA report
now, we have 46 percent wonen athletes. If we
conmpute it the way |'m suggesting, we would have
43 percent wonen's opportunities.

So we would in effect be required to
add sports or continue to add sports or continue
to add real opportunities, not participants.

And so we'd have to work harder to
go with tinmeline and to conply with 4 Type R

So this isn't an effort to exclude

worren from opportunities. This is an effort
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really to provide nore real, genuine
opportunities for wonen.

But the last thing | would say is
that this is -- | projected this is -- | would
suggest to the secretary of education, it is
only the option that schools could use to reach
proportionality.

Because as | | ook at EADA forns and
I look at ny calcul ations, there are sone
school s that now cone pretty close to being
proportionality fornulated, that they use the
system |' m suggesting woul d be way out of
compliance. It would have to add numerous
wonen's teans in order to conply with Title I X

| think there are schools that are
prepared to do that. These are nmulti schools
that have said, we have big-tinme football and
we're going to limt the nunber of athletic
teanms we have, men and wonen.

We have a broad-based program 35
sports like we do. You're probably a little bit

better off on sone of these cal cul ations.
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That's ny proposal, and | apol ogi ze
for the wordi ness of ny explanation. This is
one of these things. I've tried to explain this
to six different constituents and | haven't
successful ly done anybody, so if you are
confused you are not al one.

So let ne -- only 30 seconds left,
so | apol ogi ze. She put ny reading into this
into the five mnutes.

Yes, Donna?

M5. de VARONA: | just want to ask
the question that | asked to Bob: Is it, is any
one of these solutions, is it going to open the
door to bring back sports that are being dropped?
Is it going to change the playing field, or is it
just -- or are we just tinkering with civi
rights lawin a way that really is -- the outcone
really isn't going to make it better?

MR LELAND: In the evaluation of --
my professional opinion is an evaluation of the
ei ght schools that our staff did at Stanford.

We took two Division 3, two Division
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2, two Division 1A and two Division 1, AA's.

It woul d not bring back men's sports
-- it would not add nmen's sports, but you
woul dn't have to cap wal k-ons. That woul d be
the difference. Mst schools would have to add
a wonen's sport or two, to get back to where
they are now, in ternms of their ratios.

M5. COOPER  Tinme. Just kidding.

MR LELAND: \hat?

MS. COOPER. Ei ghteen, page 30
through -- I'msorry. Eighteen, page 39, line
29.

Any student who is not a recipient
of a full or partial scholarship will be defined
as a wal k-on or a non-schol arshi p student
athl ete.

For the purpose of calculating
proportionality with the nale-fermale ratio of
enrol I nent, in both schol arshi ps and
participation, these ratios will exclude such
i ndividuals. Proportionality ratios will be

cal cul ated through a conparison of full or
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partial schol arship recipients.

MR. SPANIER.  Well, again, | think
this was another one that | volunteered to wite
out following a lot of discussion, but | think I
woul d go back to sonethi ng Bob Bow sby said
yesterday, very eloquently but succinctly, that
cappi ng wal k-ons, capping the roster sizes of
your team of nen's teans, does not create any
new at hl etic opportunities for wonen. Isn't that
pretty close to what he sai d?

And | think what nost of our
institutions have evolved to is this systemwe
euphem stically call roster managenent. It is
hard to i magi ne the overall schene of things
that roster nmanagenent is in the interest of
pronoting opportunity for nmen and wonen in
athl etics.

It also of course relates to the
whol e proportionality issue, because one of the
flip sides of that is creating fal se
opportunities for wonen.

For men who want to have the
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opportunity to participate with a teamit seens
to nme we should allow themto do that and not
deny them the opportunity.

Simlarly, if wonmen wi sh to have
that kind of wal k-on opportunity, of course it
shoul d be encouraged. |'ve never seen nuch
merit in limting the nunber of wal k-ons.

One of the concerns -- | think Cary
mentioned it early in the discussion at a prior
meeting -- was that wal k-ons are not entirely
free. There is some incremental cost to having
wal k-ons. It would not be true to characterize
a wal k-on as costing the institution nothing but
t hey show as having no benefit.

What that cost is, however, the
ranges at some schools fromvery close to
not hi ng, depending on the | evel of conpetition
to sonet hing perhaps nore substantial, depending
on how they are treated by the institution

In many sports wal k-ons do not
travel to away contests and in sone cases they

don't even suit up for a hone contest.
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There ni ght be sonme additiona
| aundry or uniformcosts. \Wether or not it's
de minims, it seens to ne is not that critical

We ought to deal with the
fundanmental s of this issue rather than the cost
side of it at this point.

So |l think it's -- this is not the
one solution to the larger issue of
proportionality. | just want to reiterate what
I think several have said al ready.

Several of these proposal s m ght
provide an opportunity that fits better with how
a particular institution does business.

So to the extent that we are | ooking
for alittle nore flexibility in the system
while following the letter of |aw and neeting
the spirit of the law, this is one change that |
think should be available to institutions as
they are examined, as they internally | ook at
whether they are in conpliance with Title I X

It's a question for G aham and/ or

Bob: Do you see this as unlinmted in terns of
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nunbers? Because | think that we talked it, we
tal ked about a handful of people and all ow ng
sone flexibility. | guess that's one thing.

It is another, in sonme sports, where
these nunbers with pretty large. So would you
see this, without having any kind of cap at all
as to how far you go with it?

MR SPANIER.  Well, theoretically, it
is unlimted but I can't see, given the state of
intercollegiate athletics today, howit really
woul d be or could be. At sone point --

MR LELAND: One ninute.

MR. SPANIER. At some point it is
just too burdensone for a university to do that.
We have sonme coaches -- we have a coupl e of
coaches of our wonen's teamwho will not create
fal se opportunities and they sinply will not have
the nunbers we would like to see themcarry.

W have sone coaches of nen's teans
who sinilarly say, you know, | don't really want
any nore than | need, but we do have coaches of

some nen's sports who wouldn't nmind at al
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havi ng another five or ten people at their
practices. That's what works for themin their
sport. And so no; | don't think I'd set a lint.

MR LELAND: Ckay, tine; we'll have a
chance to cone back to this.

M5. COOPER Nineteen. It is nmine so
I"Il read it.

On page 39 line 42: the Ofice of
Cvil Rights should explore the possibility of
allowing institutions to conduct
scientifically-based surveys to determ ne the
actual athletic interest of its student body on
a continual basis.

The nunber of interested students
woul d t hen becone the nmeasure for determning
whether an institution is in conpliance with the
proportionality requirenent of the first part of
the three-part test. 1.e., if 50 percent of the
interested students are female, 50 percent of
athletic participation opportunities would need
to be provided for females.

And | wote down sonme notes. As it
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stands, the regulations require schools to
effectively accormpdate the interest and
abilities of male and femal e students. And OCR
has assuned that this interest is pegged to the
enrol I nent, the undergraduate enroll ment.

And maybe this assunption is
accurate and maybe it isn't. And the only way
to know that is to conduct a survey that wll
enabl e schools and OCR to know the interest
| evel of wonmen and nmen in that institution.

And | know there's a lot of
di scussion. They'll be a lot of discussion, so
just want to it up to any questions or
di scussi ons.

M5. SIMON: Cynthia, | think that
recommendation 19 and 20 really are the sane.

M. COOPER. Right.

M5. SIMON: May | say sonet hi ng about
t hat ?

M. COOPER. Right.

M5. SIMON: | would say that

conti nuous surveys on a regul ar basis could

50



10

11

12

13

14

15

16

17

18

19

20

21

22

accurately predict and reflect nmen's and wonen's
interests in athletics over tine.

In addition to that, a by-product of
surveys is that it would al so provide
i nformati on and incentives for prospective
students to think about applying for athletic
schol ar shi ps.

The very fact that they're sent a
questionnaire in which they' re asked about their
interest in athletics may in fact spur students
who hadn't thought about it to say, you know, |
aminterested; | would like to apply.

So that | think the interest there
basically woul d give you, one, an accurate -- on
a continual basis -- an accurate reflection of
interest, and it also would encourage students
to think about participating in varsity sports.

M5. COOPER: My concern is very
basic. Last night | asked nyself this question
How coul d you be sure you are effectively
accommodating the interests and abilities of any

sex, male or female, if you don't know what their
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interests are, if you don't ask then?

M5. GROTH: | think this is addressed
in prong three. | thought we had decided that it
doesn't bel ong with prong one.

I nmean, we agree that interest and
ability surveys are beneficial and it's listed
as a prong three -- as a part of prong three.

So | would like to say that | don't
think it belongs in proportionality, that a
prong one -- it belongs in three.

But while it is in prong one in the
sense that you are tying -- you are assum ng
that the interest that this statenent, the
enrollnent is 56 to 44, you are assuning that
56 percent won't have the interest and abilities
to participate in athletics. You are assum ng
that, so it is effectively in prong one already.

And the only question is whether you
have asked the student body whet her they are
actually interested or not, and the only way you
could find that out is ask

MR BOWNLSBY: In fairness to the
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process, Cary, | don't renenber us conming to a
consensus on that issue in prong three. 1've
heard it suggested and then | think we noved on
to other topics, but I don't renmenber voting or
com ng to any consensus on surveys only being
viable in prong three.

M5. SIMON: Certainly | think that
you need the survey as essential for fallback
say, fromprongs one, two and three. Since |'m
not particularly in favor of prong one in the
first place, |I think the surveys are the neasure
of interest and therefore should play a nore
inmportant role in the distribution of athletic
schol ar shi ps.

Sotolimt it to prong three would
be neani ngl ess.

MR LELAND: One ninute.

M5. COOPER: | just have one nore.

Debby, after hearing your
recomendation, | actually wouldn't nind.
woul d accept your recommendati on over -- just

for lack of a better word -- over ny
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recomrendati on, because | do believe that 50/50,
with some small variances, would help with the
first prong.

MR LELAND: O her questions?

M5. YON | have a comment but ['m
not going to nmake it under the tine frane.
Later.

MR. LELAND: Any other questions or
t houghts on this one?

Now we need to turn to
recommendation 20. W talked a little bit about
this, but let me read it. It is on page 40,
line 13:

The O fice for Cvil Rights should
allow institutions to conduct interest surveys
as a way of denonstrating conpliance with the
three-part test.

The O fice should specify that the
criteria necessary for conducting such a survey
is a way that is clear and understandabl e.
Reconmendati on 20.

M5. SIMON: Ted, | think that what |
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said as we were tal king about Cynthia's
recomendation is closer to where, since |I'm put
down as the author of 20, and that is the

i mportance of continuous interest surveys on a
regul ar basis to predict nen and wonen's
interests, and also to provide infornmation for a
st udent .

So | would like the editors of this
docunent to take the new wordi ng of
recomendation 20, if | may give it to them

MR LELAND: It is not substantial
change? You are just tal king about continuing
surveys?

M5. SIMON:  Right.

MR LELAND: |Is that correct?

M5. SIMON:  And al so that surveys
provide a second function of stinmulating
i nterest.

MR LELAND: Are you okay w th that,
M. Authors?

M5. SIMON: | can give it to you if

you need it.
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MR LELAND: Ckay. Conmments or
questions on reconmendati on 20?

MR. BATES: Rita, | just need sonme
clarification here. This says to allow
institutions to conduct interest surveys as a way

of denonstrating conpliance with the three-part

test.
Now, you don't mean just conducting?
M5. SIMON: No, that's why ny new
statenent, | think, is nore appropriate.
MR LELAND: Any other conments or
t hought s?

Hearing none, let's nmove on to the
next recomendation that seens pertinent to the
substantial proportionality fornmula, and that's
recomendat i on 22.

MS. COOPER. Recommendation 22, page
40, line 37:

I n denonstrating conpliance with the
proportionality requirenent of the first part of
the three-part test, the nale-fermale ratio of

athletic participation should be neasured
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against the nmale-fenale ratio of the
institution' s undergraduate popul ati on, m nus
non-traditional students.

M5. McGRAW |'m basing this on,
according to the National Center for Education
Statistics, in 1999-2000, only 27 percent of all
under graduates were traditional students.

Thi s obvi ously has a huge inpact on
the conmunity college level. W heard a |ot
fromthose people in the California comunity
col |l eges, how they had a ot of non-traditiona
students.

I don't think it would inpact nost
of the people in this room It would not inpact
hi gh school, and | think that it would really
hel p certain schools at the comunity coll ege
|l evel to take the traditional student and figure

that into the m x.

MR LELAND: Any questions, thoughts?

M5. de VARONA: Debby in prong three
already allowed for this analysis. Wen we get

into non-traditional, aren't you treadi ng on
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nondi scrinminatory risk, in defining what a
nontraditional student is?

M5. McGRAW | think there's a
definition of it in the section -- in the
educational statistics of what a traditiona
student is.

Most prominent, | think, was age.
From19 to 23, | think, is the traditiona
coll ege student in -- at the community college
level. The majority of the people were over 30,
and | guess a lot of themhad a | ot of other
things that would preclude them from
participating in athletics.

MR. LELAND: Any other questions?

M5. de VARONA: | just want to go on
the record that prong three already allows for
this analysis as it relates to this issue.

So are you suggesting it should be
in prong one, when it applies to this
di scussi on?

M5. MGRAW  Yes.

M5. de VARONA: | just wanted to
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clarify that.

MR. LELAND: Any other thoughts and
questions?

MS. YON | have a comment. 50/50
doesn't | ook that bad right now

MR LELAND: Ckay. Let's turn back
then. W'l start again on proposal nunber 13.

The proposal -- or the procedure --
that Cynthia and | tal ked about, let ne
el aborate on very quickly.

Qur intention would be to try to
have a di scussion on each one of these in order

So it is 13, 14, 15A, 15B, 16, 18, 19, 20 and 22

in that order, and then we'll vote themup or
down.

I think we should -- if it's the
will of the group, we can -- and | think it is

probably appropriate to have a ten-mnute

di scussion period. Then | think it's time we
start to vote on these and start noving through
them That's what we had in mnd.

G ahant?
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MR SPANIER: On recommendation 13
here are the things |I like about it.

MR LELAND: Excuse ne. Let me nake
sure the procedure is clear. Let's talk about
the procedures for a second, and then we'll| cal
on you first. Yes?

MR CRIFFITH [I'mgoing to sign the
aut hor of reconmendation 15, just to, you know --
I''mgoing to propose an anendnent to
recomendation 15 that would say the OCR shoul d
not use nuneric fornulas in deternining whether
an institution is in conpliance with Title IX,
and logically speaking, if that were to carry,
that woul d affect many of the others.

I don't knowif that neans you woul d
want to have discussion of ny proposed anendnent
first or last, but it seens to be, logically
speaking, if it is the will of the conmm ssion
that numeric formula is not be used, then
think that affects all of the others

But I'lIl make that anendnent when

the chair tells ne -- 1'l|l propose that
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anendnent when the chair tells ne to do so

MR. LELAND: That's an interesting

proposal. The problem | have with it, |I'm not
sure that it's a-- | wuld like to talk to
Cynthia about this. I'mnot sure it's in order

MR CGRIFFITH No, it's an anendnent
to recommendation 15. Wat | would do is propose
it as an amendnment to recommendation 15. It
woul d obvi ously need a second and di scussi on and
it would need to carry.

MR LELAND: | understand about this.
We al so discussed earlier in our process here
that this wasn't the tinme for new proposals.

I'' mwondering whether, in ny own
m nd, having just heard it, Tom that is not a
new proposal. Even though it could be disguised
and voted in as an anendnent to an ol d proposal
I"mnot sure it's not so different than -- but |
guess I'mjust -- let us ponder that.

MR CRIFFITH Wll, a couple of ways
you could do it is if it fails for lack of a

second, then it dies; if it gets a second we have
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a discussion. You could let the comission --
you could -- if the conm ssion is opposed to it
and thinks it's outside the bounds, they could
certainly vote it down. Ton?

Tal k about process --

M5. de VARONA: | just think that
this is the nost inportant part of our
di scussions, and as a Conmi ssion we've been given
the task to deal with this. |'mopen to any
anmendnent that deals with the process of us doing
our job. This is all about why we are here.

MR, LELAND: So you woul d suggest
that Cynthia and not rule his proposal out of
order when we get to 15?

M5. de VARONA: | woul d suggest you
woul d not rule his proposal out.

MR GRIFFITH Let nme discuss it for
ten mnutes and we'll vote it up or down.

MR LELAND: Any other thoughts on
the -- any argunent about the ten-minute tine
limt?

I think we need to have nore
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di scussion, so ten nminutes neans that we'll have
to keep our comments succinct. | think would be
very good to have a little phil osophizing and a
| ot of sort of concrete discussion about these
things m ght do about that.

M5. FOUDY: M only concern about
that is that it be a flexible ten mnutes with a
variance on it, because | think if we start
sayi ng yeah, okay, we are right in the niddle of
sonet hi ng, you have 30 seconds, that really
doesn't serve us well, or the secretary.

So | understand the need to keep
movi ng on issues but | would request that it be
alittle bit flexible.

MR. LELAND: Ckay, let's try this:

We'll try to use our -- Cynthia and | will try to

push us al ong and nove us al ong, because we do
need to get these votes recorded.

We have -- Ruth's got to leave at a
certain tine. W need to be fair to the
conmi ssioners; we need to get this thing done

and we need to act on this and be fair to our
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conmmi tnent to do so.

But at the sane tine we'll try not
to cut off debate. W don't want to stop people
fromfeeling like they had a chance to have
their say on the record.

So let's begin with 13. G ahan?

MR. SPANIER.  What | |ike about this
is that it's unanbiguous, and it would be nice to
have sonet hi ng unanbi guous. | do think sone of
the other proposals help us in that direction, as
wel | .

It also avoids the problemthat we
have al ready been seeing, in that many people
who testified have indicated we are going to
continue to see, which is that we will be
shooting at a noving target any institution's
enrol Il ment fromyear to year, shooting at a
movi ng target.

You night think you're in conpliance
with substantial proportionality tests. Your
nunbers cone in, you find out you are a percent

off. And the idea that there needs to be sone
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flexibility is good.

What nmakes nme nervous about it is
that it feels arbitrary. As fair as half the
appl e sounds, it is an arbitrary nunber. It
happens to be half and half, but is that
necessarily the right nunber?

And then | do wonder about school s
like the Air Force Acadeny, which, | recall, is
85/ 15 in enrollnent.

What about a historically wonen's
school that may now be 80/20 instead of 100 the
other way? And what about a school |ike Penn
State, where we are in conpliance with a
proportionality on a strict proportionality test
right now, but for us that's 47 percent wonen,
53 percent nen.

We have the nation's |argest schoo
of engineering and we just have nore nmen in
engi neering, for exanple.

M5. YON G aham that's a good
question, and the answer to that, in all three

cases that you cited would be that they would use
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prong three.

They don't have to gravitate to
prong one. If the Air Force Acadeny can prove
that they've net the interests and abilities of
their, whatever it is, 10 percent fernale
enrol Il nment, just as Georgia Tech with about a 28
percent female enrollment, they have other
options that they can pursue.

MR. LELAND: Any other comments and
questions? Cary?

M5. GROTH: Actually in |ooking at
all of these proposals -- and | know we're on one
specific one -- but | feel irresponsible if we
were to vote on any of these proposal s without
| ooking at the inpact, the nunbers: Wat does
three percent nean? What does 5 percent nean?
What does 7 percent nean?

I nmean, what does it do to the
current participation rates as they are today?
O if institutions were in total conpliance?

The current 1996 interpretations --

okay? -- I'mnot going to pass themout, Ted --
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provi de three exanples in prong one: A one
percent, a two percent and a 5 percent variance,
dependi ng on the size of your program
institution and circunstances.

It is on a case-by-case basis.
There's flexibility. 1t's substanti al
proportionality. 1'mnot -- again, | won't
request the distribution of the '96
i nterpretations.

However, | think it is very
important to note that every proposal before us
are different because in fact they do establish
a quota that's nunerical now, if we were to
approve them

If we look at the reconmendati ons
before us, what | think is -- and what the
i mpact would be, no matter what the gender woul d
be, would they accept then? Wuld the nen
accept these? Wuld the wonen accept these? W
all know that m ninunms become nmaxi nuns. We do
it every day.

| took at |ook at just one exanple
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and calculated the end result. [|f you | ook at
the high school fermale enrollnent, which
nationally is about 50 percent -- 49.1 -- and
you use the 50/50 proposal with a 3 percent
vari ance, there would be an approxi mate | oss of
305, 000 opportunities for girls, assum ng boys
participation stays the sane.

You coul d do the nunbers for college

athletics, as well.

All I'"'msaying is, before we vote on
these -- and | don't know if OCR or anyone el se
has done the nunbers -- but | think we do this

in our daily lives and our businesses.

Bef ore we nake any recomendati ons
in our departments, we |ook at what the inpact
is, the realty, and we haven't done that.

M5. YON | agree with that, Cary,
and | think you should look at it, and I wll
rem nd everybody that it is a suggestion, it is a
recommendation to OCRto look at it. It isn't a
recommendation that they inplenent it.

Certainly we should consider the
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impact. | will say this, however: | think for
us to continue to in the year 2002 -- and you
know, I'mwth the guys a lot; you are, too.

So |'msurprised to hear you say as
a fellow femal e AD that once we establish this,
that the m ni num becones the naxinum That is
not ny experience with the male ADs at the
pl aces like the University of Virginia, Duke
Uni versity, the University of North Carolina.

| personally do not see that in ny
life and | amnot going to stay in that old
paradigmand insist that if they can screw us,
they will. Figuratively, of course.

MS. GROTH. \Well, Debbie, |I'm not
suggesting that, either, but you allude to a few
exanples. But overall, that's a fact: The
m ni muns becone the maxi mums. | --

M5. YON It's not a fact; it is your
opi nion. You can't back that up with enpirical,
statistical data. That is your opinion.

M5. GROTH. | stand corrected.

MR LELAND: Let's get sone other
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peopl e.

MR BATES: Ted, | think I read
sonepl ace earlier where you indicated that if we
were for or against a proposal, we should
i ndicate that up front

| guess | want to say that | am at
this time opposed to this. |In the support
information below, it says this reconmendation
woul d dramatically alter the current enforcenent
of Title I X

W have, in ny view, a tine-honored
met hod of arriving at the nunber relative to
proportionality, and | guess | viewit as an
expectation and a probability nodel, rather than
what |'ve heard people use as quotas. And so
guess for me it is a time-honored nethod that
I"'mnot willing to sort of quickly around this
tabl e suggest that we shift fromwhere we are
now to a new mnet hod

MS. FOUDY: Percy, on that note, one
of the issues |I've |ooked into is, where did this

proportionality conparison cone fron? Wat's the
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history of it?

If you look at basic civil rights
law, this is a standard of measure where you
take a larger popul ation, you have a group in
the | arger population, and you try to match it
to a group in a snaller popul ation

And if you can show that it matches
to the same extent, then it is considered
compliance. |If it doesn't match to the sane
extent as your |arge population, then it doesn't
mean that you are not conpliant. It just means
that you have to show why you are non-conpliant,
which is basically the way Title I X was set up
with the three prongs.

If we | ook at going either way, if
you have nen at 60 percent and wonmen at 40
percent, | think then the nen should have a
right to 60 percent of participation
opportunity, because there is nore of them
t here.

And if you | ook at universities,

we' ve tal ked about Grahamis issue with



10

11

12

13

14

15

16

17

18

19

20

21

22

72

universities, with large variances in student
bodies. | think that -- again, because they
have a | arger variance in the student body, they
shoul d have a | arger percentage of athletes
partici pating.

And that was the way our civi
rights |l aws were constructed. And | think to
tamper with that is really not the task of this
conmmi ssi on

M5. SIMON: | like the sinplicity of
the 50/50. It certainly nakes everything nuch
easi er.

But on the other hand, because
believe very strongly in applying valid data in
hel ping to arrive at sone of the things in these
decisions, | think that if you don't know what
the real interests of nen and wonen are, as they
enter the university, in ternms of their desire
to participate in varsity sports, we will be
doi ng students an injustice.

If in fact the interest survey,

properly conducted, would show that there are



10

11

12

13

14

15

16

17

18

19

20

21

22

big differences in nen's and wonen's interests,
and 50/ 50 percent meant nothing, then I think we
woul d be distorting what we are supposed to be
doing if we sinply relied on 50/50.

M5. YON Let me say one nore thing
about the surveys.

The reason |'m nervous about surveys
in general is because we continually refer to
this primarily as interest.

Let ne say this: |If there are
schol arshi ps available, there will be interest.
If I am choosing between working part-tinme or
being on an athletic team and | could either
have a partial scholarship or work, there would
be |l ots of people who choose the schol arship.

So, you know, we're not --
intercollegiate athletics, whether it was
Division 3 level, Division 2, Division 1, NAIA
NCAA, junior college, community college, we are
not about creating opportunity for everybody.

W have internurals, which are not

-- we are not considering; we have club teans,
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whi ch we are not considering. W should be the
elite athletes in our respective category on
that institution.

So ny concern is how you could
measure not just interest but ability.

MR LELAND: Ckay. Let's hear from

Bob?

MR BOALSBY: The reason | like this
proposal -- not to the exclusion of others, but
just as a stand-alone -- is because it gets us

of f undergraduat e student popul ation

Once again, our participation
Division 1, 2 or 3, has not one thing to do with
under graduat e popul ati on

And to go back to Julie's point, if
you apply the rule of thumb that has been used
in other civil rights legislation through the
years, the student popul ation wouldn't be the
body you'd use as a conparative group

You would -- either the percentages
of the popul ation at |arge, which are roughly

50/ 50, or the population in the feeder system
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either one would be nore | ogical and dependabl e.

I just cannot bring nyself to remain
wed to sonmething that is so flawed in its
original state.

Qur progranms have not hi ng what soever
to do with what is going on in the undergraduate
popul ation. And this proposal gets us off of
that. These are students. They attend the
university. They are in classes every day with
peopl e who are non-student athl etes.

But the vast majority at all
divisional levels are invited to cone to canpus
and participate. And this proposal at |east
gets us off that piece of the paradigmthat is,
innmy estimation and as -- it really defies
| ogi c.

MR, LELAND: Ckay. W are over tine
limts, so a couple or nore of you, be quick. W
will go ahead.

M5. SIMON: | just want to respond to
Debbi e' s comment about interest surveys. So they

express interest, you won't need conpetence, you
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won't need skill.

| agree with that. That's the sane
noti on of scholarship. You don't give every
student who is in need a scholarship, an
academ ¢ schol arship. You' ve also got to pick
out on the basis of grade-point average, other
ki nds of -- SAT scores and so on

Vell, simlarly, with the athletic
interest, you don't give everybody an athletic
schol arshi p because he or she is interested.

You al so then | ook at skills and conpetence and

so forth.

MR LELAND: Are there other
coment s?

M5. YON | have to change ny
vari ance, remenber? | want ny variance changed

to much smaller, and you said think about it.
MR. LELAND: Ckay. It would have
been nice to do that at the start of the session

t oday.

M5. YON In the last one Ted and you

woul dn't | et ne.
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MR, LELAND: What do you want to
change it to?

M5. YON No enpirical statistical
data or what we do now with the plus or mnus
1 percentage point in place, and --

MR LELAND: All the coments that
you -- totally harm ess here --

M5. YON Two to three percent.

MR LELAND: Pardon me?

M5. YON Two to three percent.

MR. LELAND: Two to three percent.

M5. YON Because | know one percent
i s not enough; just experience.

MR, LELAND: Ckay.

MR CRIFFITH  Question. Point of
order.

Before we go, wouldn't it nake nore
sense to vote on the proposal |'m going to nake,
and that is not use nunerical proposals at all,
and see the will of the conmission on that; |et
it riseor fall?

Because if it is the will of the
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conmi ssion that nunericals not be used, again, |
think that affects all the others.

So | thought 1'd --

MR LELAND: But | think we've said a
couple tines, we could have the conflicting
recomendations. So | think we are okay in just
followi ng this procedure.

Go ahead; G ahan?

MR SPANIER Well, | would like to
suggest an anendnent which, if passed, | think I
could vote for it. If it didn't, I"'mnot sure if
| coul d.

It follows to the coment you just
made, Ted: | think we're going to end up with
several suggestions. Sonme of themare witten
as if inthis nonth it nmust be that way.

And that's nore than just putting a
few ideas on the table. 1t sounds too
conflicted to ne.

So | would like to suggest that this
be reworded to say, institutions governed by

Title | X standards, as one approach to neeting
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the standard of proportionality, naybe all ot
50 percent, and so on.

| just think the way it is currently
wor ded sounds like that's the way it's got to
be. It is alnost a mandate.

M5. YON G aham |'mperfectly
confortable with that. It was never neant to be
the end-all.

MR, SPANI ER:  Ckay.

M5. YON It's just an opportunity as
a way, surely; bring the amendnent.

MR. LELAND: Graham would you read
t hat agai n?

MR. SPANIER: Institutions governed
by Title | X standards, as one approach to neeting
the standard of proportionality, may all ot
50 percent of their participation opportunities
for men and 50 percent for wonen. A variance of
two to three percent in conpliance with the
standard woul d then be al | owed.

M5. FOUDY: Question on that.

MR, SPANI ER.  Yes.
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M5. FOUDY: Are you saying, G aham
that the institution gets to dictate how it wll
comply with Title I X, rather than the governnent
dictating to themthe standard?

MR. SPANIER: Well, it just says one
approach to neeting the standard of
proportionality. | assunme that what w |l happen
is that we will have three or four of these
approaches to approach proportionality put on the
table. W'Ill forward it. The Departnent then
has to figure it all out, and one reason, what --
what Tom said, | think, has sone validity, but
peopl e still need guidance, and | think we begin
to accomrmpdate, to sonme extent, what your concern
is if we put through three or four ideas on the
tabl e that give guidance to schools about how to
get there, as opposed to one rigid neasurenent,
whi ch, as you describe, done the way it's been
done does not seemto be very sensitive to the
letter of the | aw.

So that's why |I'mthinking a wording

change like this and little bit of simlar
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sensitivity on some other reconmendati ons gives
the of fice guidance to go out and say to
schools, here's sone different ways in which you
can look at doing this. |It's your school, your
situation and your denographics. Nowlet's --
we'll decide if you are being reasonabl e about
it.

MR. LELAND: Let's -- you know, al
ki nds of comments are welconme, but let's nove
toward a vote fairly soon.

M5. FOUDY: Can | just coment one
|l ast thing on this proposal ?

MR, LELAND: Yes.

M5. FOUDY: Just to point out, so
that we understand, because one of the points
Cary nmade is we don't understand the
repercussi ons of sonething like this.

And | think, just to point out,
thi nk we should all know that what we are
proposi ng here woul d take, for exanple, a schoo
that had a 56 percent percentage of wonmen and a

44 percentage of nmen, it would take that right
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now, they would have to become substantially
proportionate if it dropped then potentially
fromthe 56 percentage for wonen down to a 47
percentage for wonen, with the variance that
we're allow ng, which is a nine percent
di fference.

And | just want people to understand
what we're actually putting out there.

MR. LELAND: Let's go to Tom and then
Graham just a quick followp to yours

MR GRIFFITH | think you are right.
I think -- as opposed to where we are now, giving
a range of options -- and | think the conm ssion
has expressed that interest already -- that
options two and three ought to have nore life to
them than they have, but nevertheless | think --
I"mstill opposed to giving schools the option of
using numeric formulas. That shouldn't be one of
the options that they're given. It is contrary
tothe letter of the law, it is unfair.

So I"'mnot certain where |I'll be on

the anmendnent. G ve nme 30 seconds to think
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about that.

But | appreciate the sentinent that
there ought to be nore options that are given to
school s.

MR. BATES: [1'll be quick, but I
guess, in listening to this, | think one would
have to assune that prong one is broken, and
guess, inny mind, I'mstill not convinced that
it's broken, and talked a | ot about trying to do
sonmething with two and three.

And to nodify one before we are
assured that we are doing sonmething with two and
three, | guess, just seens to me to be getting
the cart ahead of the horse.

And so, | guess | wanted to say that
before we took a vote on this and started down
this road.

M5. YON Percy, | just want to
fol | ow up.

I was just rem nding everybody that
we are not telling the Ofice of Gvil R ghts to

do this. W are going to end up give them al
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ki nds of recommendations and none of them as |
understand it, are going forward with a mandate
fromus that this is what you nmust do, should
do, and if you don't do this, then, you know,
you don't know what you are doing.

There are going to be contradictory
recommendat i ons going to them

MR. LELAND: In other -- Donna?

MS. de VARONA: Tom nentioned his
objection to the nunerical standards as it
relates to the civil rights laws, and | am very
concerned that when we forward any kind of
recomendation in tinkering with the guidelines
that we were entrusted to strengthen, and give
the Ofice of Civil Rights direction, that we
don't force it, that we do not, when we do
suggest whet her, you know, this passes or not,
the inpact of what we are asking.

Not the nunerical inpact of what the
result in a 50/50 formula with a vari ance,
because the nunbers will be inpacted with

partici pation.
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| don't know what they are, but |
thi nk we shoul d be responsi bl e enough to, when
we are |looking at GAO reports and statistics in
other areas, to know where we're going.

I"mnot so sure we are going to
solve -- we're solving the problens that were
presented to us, as it relates to nen's mnor
sports. | just heard that if we changed it, we
are not going to get our westling prograns back
or our sw nming prograns back

So you know, | amvery unconfortable
with forwardi ng sonething to the office, the
secretary's office what we feel the inpact would
be.

M5. YON | appreciate that, Donna.
|l really do. | just -- | don't know how to find
out what the inpact would be if we don't forward
it. 1 think it's a good thing we have the
opportunity to, and | just want to go on record
to say that | really do believe the 50/50 has
merit in terns of the Anerican way, what's equal

sharing equitably.
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And | have to also say ny goal, ny
nunber-one goal here is that equity in athletics
for wonen, not reinstating nen's teans.

If there are men's teans that are
reinstated, |I think that's fantastic. 1 have
not cut a teamat Maryland, a nen's team don't
pl an on doing that, but it is not ny prinmary
goal .

M5. SIMON: | want to say that I'm
very troubled at the idea that we have cone up,
as a commission, with contradictory
recommendations. It seens to ne that one of the
things we should do is come up with consistent
recommendati ons and then, as we take the vote on
these things and we see how nuch agreenent and

how nmuch consensus there is, those people who

di sagree, their position could also be reflected.

But on the whole, I think that as
commi ssi oners, we should cone up a series of
consi stent reconmendati ons.

M5. COOPER: Let's take a vote.

MR SLIVE: Ted, before we vote,
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woul d it nake sone sense to hear Tonmi s anendnent
and to see what inpact that would have on this
di scussi on.

And also, to figure out a way to
mandate with the secretary that these are just
proposals for himto think about, that it be
mandated in terns of whatever decision he makes,
by this commi ssion, that he justify by
statistics that anything that he recomends wl |l
not in any way inpact the progress we've nade in
woren' s opportunities.

I think that Donna nmade the point
that she doesn't know what it nmeans. Debbie's
made the point that she know what it neans.

I'"'mnot sure we know exactly what
each of these statistical inpacts will be.

On the other hand, we are all
trying to get to sonething that's fair and
equi tabl e and non-di scrinminatory. W are trying
to find vehicles; we're trying to get out of a
circle that seenms to presented to all of us, and

we would all like to be sonewhere else this
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nor ni ng.

But | amconcerned. | would like
for the secretary to entertain options that
think about it, but | would Iike for himto
prescribe, in considering those options, in
guarant eeing this conm ssion that we continue
the progress we' ve nade for wonen in athletics

MR, LELAND: M ke, | was under the

i mpression we did that under reconmendation four

yesterday, just what you said. And maybe we
didn't; maybe it's distorted in some way, but |
thought we said that we didn't want to take a
step backwards in the course of the tine |ine,

terns of providing wonen's opportunities.

I thought we are on record as doing

that; do you disagree? You do?

I nmean, you know, |'ve chaired a |ot

of comm ssions and comm ttees and you guys, |

mean, we have got to nove forward. There is a

sense you need to help the chair nove this thing

al ong.

You have to be a little bit of
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di sciplined here. W' ve tal ked about these
i ssues over and over. W are not gaggi ng
anybody; we'll vote past ten minutes; we are now
on 35 mnutes on this discussion, and we're just
trying to get a vote.

| don't understand why people can't,
after all the work we have done, can't put their
hand up inmmediately in favor or not in favor of
a proposal that's been before us for over a
nont h.

So | -- | nean, where the chairs,

where we could do a better job of noving this

thing along. | feel like it's a sinple
commitnent to the Communi st party; |'mnot -- |
mean, we can't get anything -- | want to wite

to the AQynmpic Committee people here to run this
t hi ng.

I nmean, | hope you coul d understand
that the level of frustration that we have as we
stand up here and we can't even agree to stop
debate after ten m nutes.

M5. de VARONA: Ted, what do you
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expect? This is the nost inportant discussion
we' ve had.

M5. COOPER  There is no question
about it. But there's no question that's
inmportant. | think everyone around this table,
everyone's here, we all know it is inportant, but
we are all intelligent people and we have a
process and we've discussed this.

But we've played the role in the
ground and it is tinme to vote. It is sinple; it
is not even conplicated. W have discussed
three nmonths, four nonths; we've been here.

W' ve tal ked about, we have discussed it,
everyone has voiced their opinion. Let's vote.

MR. BOALSBY: Ted and Cynthia, to
M ke's point, | think the proposal that Tom
forwarded yesterday and that we approved
regardi ng maki ng sure the changes i n nmanagenent
of this whole Title I X environnent go through the
process that was prescribed, also gets at
directly what you were tal king about, M ke.

These are reconmendations. | agree
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with what both our chairs have said. W have
got to get on down the path. And we've got
peopl e who do this for a living and work at it
every day that are going to take it from our
recommendati ons through to fruition, one way or
anot her, and we have to go down the path.

MR. LELAND: |'m about ready to hit
nmy forehead on the table if we can't get sonebody
to agree to foll ow sone procedure.

MR CRIFFITH | think we are going
to -- Facing a church and state here;
apol ogi ze.

We have a proposal before us now.
It's been anmended to change the variance and
al so to change the first sentence in the way
that G aham i ndi cat ed.

I's there any other questions on the
subst ance of the vote?

Ckay; all those in favor of --

MR GRIFFITH Can we read it?

MR. SPANIER: 1'd be happy to read
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Institutions governed by Title I X
standards, as one approach to neeting the
standard of proportionality, may all ot
50 percent of their participation opportunities
for men and 50 percent for wonen. A variance of
two to three percent, in conpliance with the
standard, would then be all owed.

MR. LELAND: Any other questions?

Al'l those in favor of supporting
this recommendation, raise your hand?

M5. PRICE: Seven in favor.

MR. LELAND: Opposed?

M5. PRICE: Seven

MR. LELAND: Ch, ny goodness.

MS5. PRICE: In the case of atie
vote, the commi ssion would have the
recomendation in the report with a coment that
this reconmendati on received a tie vote; the
conmi ssi on neither supports nor opposes it.

Any recomendation that received a
tie vote would be listed separately at the end

of the recommendation for that |ocation
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MR, LELAND: Next. Ckay.

Reconmendati on 14.

M5. COOPER Do | need to read
recomendati on 14 again? Do we need to discuss
it for ten m nutes?

Any questions, comments?

MR. SPANIER | suggested an
amendrment to 14, which said that in place of the

words, within the Ofice for Gvil Rights regions

M5. COOPER. Is it just the line that
isnt?

MR. SPANIER: The line is 17 on page
38, replacing those seven words, with, within an
appropriately defined geographical region.

M5. FOUDY: Can | conment on this?

Bob, | totally agree with you in
that we need to incentivize the feeder systens,
and in terns of becomi ng nore conpliant by
participation nunbers, where | think this
recommendation is inherently flawed is that we

are assuming -- we are goi ng assune that the
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feeder system dictates our percentage rates in
that we are assumi ng that the feeder systemis
already in conpliance

So in a situation where the
proportionalities are not in conpliance and
where your nunbers are not in conpliance, you're
still going to be passing on those nunbers into
the col |l egi ate system

So in essence, if you have
discrimnation at the feeder systemlevel, you
are then having it at the collegiate |level, as
wel | , because you are basing those nunbers on
the collegiate system

And so | agree with you that we need
to incentivize the feeder system and nmake them
nore responsible for Title I X, but at the sanme
time to lock discrinmnation into place.

MR. BOALSBY: | think | earlier said
that this was an option that | thought the
secretary and the staff ought to | ook at.

| certainly understand the inpact of

it, but I think froma |ogical standpoint it
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does make nore sense, and the incentivization of
it is certainly critical in ny mnd too, Julie.

So | don't -- | think this is one
that | don't feel particularly strongly about
but I do think it's an alternative that the
Department of Education staff ought to take a
| ook at.

It is also one where, to go to the
poi nt that several of you have nmade, you woul d
want to take a very close to | ook at what
happens with the nunbers before you consider the
mat t er.

So | don't think there is any harm
in forwarding it on. |It's one of the ways in
whi ch this topic ought to be consi dered.

Having said that, there are
obvi ously sone nunerical things that need to be
considered, and | wouldn't say it's a
non-starter, necessarily, but it certainly is
different than sone of the other proposals.

MR SPANIER: Just a point in

clarification, Bob, based upon what you've said
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and what Debbie said earlier, do we need to vote
this up or down, or it sounds like this is one
that could be put somewhere in the report for the
secretary to see without either support or
nonsupport of the conm ssion

MR BOALSBY: Yeah, that would be
fine with me. | just think it's something we
ought to take a | ook at.

MS. FOUDY: How about rewording it so
that quickly, so that it calls nore to the
incentivization, if that's a word, in high
school s instead of drawi ng off those nunbers,
instead of trying to say whatever nunbers are in
hi gh school, we are going to carry themon to
col | ege

I mean, the point is that we want to
get the high schools to cone up with their
nunbers, not that we want to necessarily use
themas a basis for collegiate participation, if
t hose nunbers aren't --

M5. GROTH: My concern that | have

with this is, all across the country the
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percentages vary across by state. Some states
are at 70 percent male, 30 percent fernale, and
then there are sone states it's al nost 50/50. So
it's such a wide variance of participation

MR BOALSBY: | think that's what
Grahamwas trying to get at with his anendnent,
usi ng some pre-determned -- it wouldn't be state
by state, but some regional or feeder system

You know, | don't know exactly how
it would be acconplished at a nationa
university that routinely draws student from al
50 states, and there are sonme of those.

But that woul d be sonething that the
Department of Education would have to pursue and
consider it, determine if it was viable at all

M5. COOPER: Donna?

M5. de VARONA: This is going to be
short, Cynthi a.

I think one the things we are
mssing in this statistic, if you want to | ook
at it that way, are all the club programns that

wonen athl etes participate in because the sport
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isn't offered in the high school.

For instance, soccer, which has, you
know, 8 nmillion young girls playing across the
country, so to use this as a standard, | think,
is flawed.

So that's why | have a problemwith
t he proposal .

M5. McGRAW M concern is that all
these proposals deal with howto see Title I X at
the college |l evel, and how do we neasure it at
the high school level? W're going to go to the
m ddl e schools to determine that?

I think we need to have an all -
enconpassi ng i dea that we can use at every
| evel .

MR BOALSBY: Well, I'mconfortable
not having this as sonmething we act upon and j ust
send it forward to the secretary as sonething
that ought to be considered.

| don't think it is necessarily an
option as a stand-al one venture. | think it's

just that -- what Muffet just said is a real
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good point: How do we neasure at the
hi gh-school |evel? How do we neasure in the
f eeder systenf

It isn't just high school prograns;
that's exactly right. | don't know that that's
sonething that's necessarily within the province
of this group to try and figure out. | think we
have to all ow somebody el se that's got nore tine
and staff to do it.

M5. SIMON: Wiy don't we vote on
that? Wy don't we make a notion and vote on
t hat ?

M5. COOPER: Ckay. You made a
notion; | second it.

MS. SIMON:  Good; terrific.

M5. COOPER  All in favor of
recomendation 14 just to pass along with the
amendnment that G aham nade?

M5. FOUDY: It is either we are
passing it along as a recommendation as it
stands, and we have to take ownership of it; it

can't just be oh, here are a few we're going to



10

11

12

13

14

15

16

17

18

19

20

21

22

100

pass al ong everyt hi ng.

M5. COOPER: W're going to vote on
passing it along as a reconmendati on.

MR LELAND: Yeah, | think what she
i s suggesting was sonething that Percy had
suggested, correct? Rita -- | want to call her
Rita, on days like today.

M5. COOPER So we are voting on it
as reconmmendation 14.

MR. LELAND: | don't see a way that

we could just pass this along w thout acting on

it. 1 don't know what -- | don't know how t hat
|l ooks. | don't know what that |looks like. It is
really before us as a recommendation. It's not

-- | think we have all agreed it doesn't have to
be mutually exclusive. |It's not -- we're not
telling the secretary that they have to do; we're
just suggesting this as an option to be | ooked
at .

So | think it is still before us.
So let's --

Yeah, just quickly. The reason
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said that -- in listening to Bob we are treating
these all as though they are equally weighted,
and hearing him it sounded to me as though he's
saying, |'mnot that wedded to this, and then
was really saying if that's the case then
perhaps it should be in the report, but not
necessarily carrying the same wei ght as other
recommendati ons that we are going to pass al ong.
That was the spirit in which | was suggesting
it.

M5. SIMON: | don't think you want to
Wi thdraw it.

MR. BOALSBY: That's exactly right.
I"'mnore than confortable withdrawing it, if
that's easier for the group

M5. SIMON: Ckay; do it, then

MR BOALSBY: | just think there is
some neat in there that somewhere ought to be
consi der ed.

MR LELAND: But let ne ask you a
question, then, and | guess we'll have to vote on

it, Bob.
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Where, then, in the recomendati ons
do we deal with your interest in what you called
earlier the flawed entry assunption, you know,
about neasure?

| saw this as a recommendati on that
woul d be -- give the secretary sonme instigation
or some nomentumto | ook at the whole entry
| evel assunption that you' ve been concerned
about .

I"'mnot sure I'min favor of this
proposal nyself, personally, so |'mnot trying
to keep it alive. | just want to accommopdate
your interest. | don't know where else we are
going to be able to accomvpdate your interest

and vote on it.

MR, BOALSBY: Well, renenber, that
was the proposal that cane out of being |ast on
the rotation.

But having said that, | think the
proposal of recommendati on nunber 13 does sone

of that and | guess we'll get into it as we
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di scuss Tonmi s proposal .

MR. LELAND: He's willing to withdraw

it. Are -- do we need a vote to withdraw it
or --

MR SPANI ER: I think we should vite
it down because a lot of -- we don't want to be

in that position with other recommendati ons,
because many of them energed from di scussion with
several people contributing, even though this
one --

MR DE FILIPPO Ckay; |'d agree with
that. |s Bob going -- are you going to w thdraw
that, make a notion to w t hdraw?

MR LELAND: Let's vote it up or
down. The technique we'll use is to vote it up
or dowmn. Are we ready to vote on reconmendati on

147

MR LELAND: Ckay. Al those in
favor of recomendation 14, raise your hand.
Al'l those opposed?

M5. PRICE: |'mnot counting; 14 to
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Zer o.

MR. LELAND: Do you want nme to do

recommendati on 157

M5. COOPER. Go ahead.

Fourteen to zero.

MR LELAND: Ckay, we're now into

15A, which we understand Tomis going to anend.

MR CGRIFFITH R ght.

First of all, I want to thank Donna

for her support in allowing ne to do this, and

think that says sonmething, and |'mgoing to

speak to the nedia for a second

I've been readi ng sone reports that

have tal ked about acrinony. Now, the acrinony

that | see is going on outside the comm ssion. |

want to commend ny fell ow comm ssioners. |

thi nk Donna and | probably di sagree on the val ue

of substantial proportionality, but

t hi nk she

know that | don't question her notives and

don't think she questions nine.

I wish that could be said for those

who are agitating on the outside.

wi sh peopl e
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coul d approach this as an issue about which
reasonabl e people can differ

Qur goals are all the sane, and
that's to increase opportunities in athletics,
and as | in the San Diego April neeting,
bitterly resent the suggestion by those who have
spoken to the nedia |ong and | oud about this,
that sonmehow t hose who disagree with their
position on the proportionality issue are driven
by sonme venal or nmalignant notives

So Donna, thank you very rnuch.
appreciate it, and | inagine you're going to
vote against it, but thanks.

First of all, in response to -- in
further response to the big question that Cary
asked to ny earlier speech about, well, what do
you do with the fact that you have eight circuit
courts who' ve upheld substanti al
proportionality?

Let nme give a nore ful sone response
to that.

First of all -- | said this before
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and | got sone titters fromthe crowd -- | for
one don't believe in the infallibility of the
judiciary. Mybe sone do; | don't.

My argunments for that are two cases,
Dredd Scott and plus E. B. Ferguson. Those were
cases where courts deci ded sonet hing and we all
agreed they' re wong.

The courts here weren't saying that
the use of nuneric formulas was required by
Title 1 X. Al they were saying was that that
was a reasonabl e interpretati on anong many
interpretations the Departnent of Education
coul d have used.

They said it was reasonabl e, not
required. Now | disagree with that. | think
they were wong, given the plain | anguage of the
st at ut e.

Nuneric fornulas are unfair. |
think each of us feels that, and nmy guess is
each of the athletic directors here know that.
And they know that from personal experience.

They know that and they associate that concept
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with names and individuals who are treated
unfairly because they were on the wong side of
the numeric fornul a.

We have a chance to do the right
thing here, and | urge you to vote against the
perpetuation of this fundamentally unfair way of
goi ng about renedying discrimnation

Nureric formulas are wrong, so
here's -- | would nove to strike recomrendati on
15 and anend it as foll ows:

The O fice of Civil R ghts should
not use numeric formulas to determ ne whether an
institution is in conpliance with Title I X

MR REYNOLDS: Now, Tom when you say
nuneric fornmulas, would you include the use of an
i nterest survey?

MR GRIFFITH | think interest
surveys are fine. I'mnot certain -- what would
be the connection between the two?

MR REYNOLDS: Ckay. Because when
listen to you, it is not clear to ne that you

want to get rid of the proportionality standards
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under all circunstances or whether, if it was
anended, and the fix that |I'mthinking about is
tying proportionality to quantified interests

t hrough the use of surveys.

MR CRIFFITH | think that's
entirely legitimate, if we can determnmi ne what the
interests and abilities of the student body
popul ation is through the types of surveys that
Rita is discussing.

Then | think it's entirely
appropriate to use that to determ ne whether
those interest and needs are being net.

M5. FOUDY: Tom if you don't have
any quantifiable goal in this and the goal of
Title 1 Xis to prevent discrimnation, then how,
in effect, do you do that w thout sone neasure?

MR CRIFFITH Well, you |look for
equal ity of opportunities under equa
opportunities. Has soneone been discrimn nated
agai nst because of their gender? What |
understand that to nean is, has a decision been

made arbitrarily that soneone is not allowed an
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opportunity because of their gender

So the practical inpact of this is
-- the chair has been good at urging us to be
practical -- | think the practical inpact of
this means that you would go largely to the
i nterest and needs of prong, that it's incunbent
upon schools, in an effort to provide equa
opportunity, to determ ne what the interests,
what the abilities are of the popul ation

MR LELAND: Debbie?

MS. YON So | think that
phil osophically there would be a nunber of people
in the roomwho would agree with you, as you
referred to being on the wong side of the
nunerical formulas, which by the way is why |
suggest ed 50/ 50.

But never mind that right now.

But the problemw th it is this:
There is a najor trust issue.

Those of us who have cone through
the rank in athletics, first as athletes,

coaches, adninistrators, know that even when we
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can identify discrimnation, the process you
have to go through to ever, ever renedy that is
so cumbersone, takes so nmuch tinme and there is
so many problens, is fraught with problens just
to get those things taken care of, that when we
| ook at in the aggregate and thi nk about what
it's really been like, we gravitate toward -- or
| do; maybe | just should say | gravitate toward
a nunerical formula. So that | know what the
target is, | knowif | don't hit the target then
I have a probl em

And | al so guarantee, via that
nunerical formula, that that's where wonen will
be. You can't do less than that and get away
with it.

Because it's so readily -- you can
see it. You know it when you see it.

So it's just a trust issue.

MR CGRIFFITH | understand.

There is no question -- and | don't
di spute that numeric fornmulas are nore efficient

-- they are very efficient -- but | don't think
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efficiency is the value here. Fairness is the
value here. Equality of opportunity is the
val ue here.

And | think when we slip into
nuneric formul as we conprom se fairness for
efficiency, and | do not think that is sonething
that we should allow to continue.

MR LELAND: Let me call on nyself
here, Ted.

I will vote against this. [|'m
concerned that right now, with nunerica
nunmbers, it is sort of like the institution has
to prove they are innocent, and | think there's
some conplications with that and sone of us are
unconfortable with that.

The problem | have with no
nunericals, it seens to ne we put the burden of
proof on the student. Now they have to prove
they' ve been wonged, and | think that's -- |
woul d rat her have the a burden on us to dea
with a nmessy, conplicated fornula than put the

burden on femal e students who cone to school and
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all they want to do is play their sport and go
to school, and all of a sudden they are involved
in this set of issues.

So I'malso for the -- ditto, for
sone of the reasons that Debbie tal ked about in
terns of, we love targets and | |like to get the
target. So I'mgoing to vote against this here

MR CGRIFFITH | think Gerry's point
per haps addresses that, addresses that, that
nuneric val ues would be used but they would be
used once you could determ ne what the interests
and needs are.

I think that's -- again, as | said,
that's the practical inpact of this, is you nove
to putting a lot of enphasis on interests and
needs.

MR LELAND: Ckay. Julie?

M5. FOUDY: Tom one of the issues

have with surveys, if that's going to be your

basis for determ ning whether they're neeting the

interests or whether they' re not discriminating,

is if you were to take a survey back when Title
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| X was passed in the early '70's on how nmany
worren were interested in sports, you know, you
woul d have gotten maybe ei ght or nine percent.

And in essence, if you took those
surveys and then | ocked theminto nunbers, we
woul d still be at eight or nine percent.

MR GRIFFITH.  Sure.

M5. FOUDY: And so that is the
problemw th surveys, is, you are freezing
discrimnation into place. And so to base your
systemfor athletics at every level on interest
surveys is fundanentally flawed.

M5. SIMON: Julie, you're not |ocked
in. You do continue a survey on a regular basis.
So of course you don't use a one-tinme survey. O
course we recogni ze that things change, attitudes
change, and so on.

It's continuous surveys that are
i mportant.

MR DE FILIPPOG M. Chair, | too am
against this for reasons that you spoke about and

Debbie, but it -- would it be inline to call the
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question and end this debate and let's vote?
I think we've heard fromall sides.
MR LELAND: Ckay; any other --
any -- questions been called? Any objections?
VW now have our tiebreaker here.
Ckay, we have before us a substitute
motion 15. Does it need to be read again? Do
you think everybody understands it? Do you need
to hear this?
MR GRIFFITH It's a notion to
stri ke recommendation 15 and replace it with the
fol | owi ng | anguage:
The Ofice of Cvil R ghts should
not use numeric formulas to determ ne whether an

institutionis in conpliance with Title I X

M5. KEEGAN: |'msorry, M. Chairman.

I've been talking to people sort of about it.
No, we can go ahead; we can go ahead and vote.
MR. LELAND: Are you sure?
MS. KEEGAN:. Yeah, |'m sure.
MR LELAND: Ckay; let's vote.

Al those in favor of the substitute
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nmotion 15 that Tom just read, raise your hand.

M5. PRICE:  Four.

MR. LELAND: Opposed?

El even opposed; four for

M5. PRI CE: El even opposed; four for

M5. COOPER It's defeated; we'll now
take a break

| would say to the conm ssioners,
though, if | thought having an enotional break
down would get us noving like it did, | would
have tried that at an earlier neeting.

MS. SIMON: Ted, Ted.

MR, LELAND: Yes.

M5. SIMON: |'ve lost every tinme |'ve
made this suggestion, but | |eave here, no matter
what happens, in 45 m nutes.

MR. LELAND: Do you want to just
conti nue on?

M5. SIMON:  No, but could we probably
move and | ook at the interest survey
recommendati ons 19 and 20.

MR LELAND: That's a sort of a
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nmotion to reorder so that Rita has a chance to
tal k about what's she's interested? I'mfine
with that.

Let's do it this way, though. |If
someone has to | eave for a break, get our
attention and we'll try to make sure you're back
for the vote, okay?

Because | -- the other day, | guess
I want to say it might be okay if sonmeone m sses
alittle bit of the debate to take care of
bi ol ogy, but if you have -- let's not mss any

votes. So |et us know when you are gone.

W are on nunmber -- Rita, was it 18
first?

M5. SIMON: No, it was 19 and 20.

M5. COOPER: 19 and 20.

M5. de VARONA: | am going to excuse
nmysel f.

MR. LELAND: You don't have to
publicly announce it; just give us --
Do you want nme to read this?

M5. COOPER. Ch, I'Ill read it.
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Recommendation 19 -- now am |
getting the right -- are we putting 19 and 20
together, or are we --

MR LELAND: No; do themone at a

MS. COOPER  Ckay; we're doing them
one at a tine.

Reconmendati on 19, page 39, line 42:

The O fice for Cvil Rights should
explore the possibility of allowing institutions
to conduct scientifically-based surveys to
determine the actual athletic interest of its
student body on a continual basis.

The nunber of interested students
woul d t hen becone the nmeasure for determning
whether an institution is in conpliance with the
proportionality requirenent of the first part of
the three-part test, i.e., if 50 percent of
interested students are female, 50 percent of
athletic participation opportunities would need
to be provided for females.

M5. SIMON: Cynthia, 1'"'mgoing to
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vote against this, | think, not because |I'm not
interested in and don't want the interest

surveys, but | think the interest surveys have to
be used as one neasure of the granting of varsity
schol arshi ps that, as Debbie pointed out awhile
back, you al so have to | ook at skills, conpetence
and so forth.

And | would say that we should use
the interest surveys as a way of finding out the
relative interest and abilities of -- and then
al so l ook at abilities of the nale and femal e
st udent s.

| also urge that on a continuous
basis, we could see change in the devel opnent of
interest, and ny guess is the surveys thensel ves
will stinulate interest on the part of both nen
and wonen to consider varsity sports

M5. COOPER: Well, | do agree that
this recomendati on should include ability and
athletic interest and ability of its student
body, | do agree this recomendati on shoul d

i ncl ude that.
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But | just can't inmagine us assuning
whereas at other tines we don't want to assune.
You know, i.e., the high school situation, we
don't want to assune that the feeder system et
cetera, et cetera.

Here we want to assune. W want to
assune that this student body, the undergraduate
enrollnment is the target and we shoul d nmeasure
the interest by just assunming that they, you
know, they want to participate in sports,
especially in varsity sports.

| just might add, nost varsity
athletes are recruited, whether they're wal k-ons
or not. They know what they are going to
col l ege for.

Just as acadeni c students that
recei ve academ ¢ schol arshi ps, you know, they
know why they are going to that school.

M5. SIMON:  Well, could we then,
Cynthia, fold in recomrendation 20 into
recommendation 19. Recommendation 20, as it's

been revised, is the Ofice of Cvil R ghts
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should allow -- and | would say encourage --
institutions to conduct continuous interest
surveys on a regular basis as a way of allow ng
schools to accurately predict and reflect nmen's
and wonen's interest in athletics over time and
also to stinulate student interest in varsity
sports.

Could we just -- | don't see why we
need these two separate proposals. | think if
we fold 20 in with 19, we've got the
recommendati on on the inportance of regul ar
conti nuous surveys by the institutions.

MR. LELAND: | think, Rita, one
difference | would say is proposal 19 is
specifically -- sort of pushes soneone to -- the
Department of Education to consider interest
surveys as they relate to the proportionality
fornmulas. That's something I'm not confortable
with.

Recomendati on 20 tal ks about
meeting the three-part test, and I'mconfortable

sayi ng that sonewhere in thee-part test interest
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surveys mght work. | wouldn't see it for
proportionality; that's nmy ---

M5. SIMON.  Cynthia, would you -- |
agree with Ted. Wuld you consider it for all
three prongs?

M5. COOPER: Sure; sure. But no -- |
agree with Ted in the sense that they are two
separ at e t hi ngs.

MR LELAND: Yeah.

M5. COOPER. |'msaying the
under graduat e popul ati on, that you need to survey
themto say, to ask themif they are interested
i n SPORTS.

And | think you're saying in 20 that
surveys needs to be used as part of, you know,
the third prong of the three-part test.

M5. SIMON: No, I'"'msaying it should
be used in all three prongs.

MS. COOPER  There you have it.

MR LELAND: Ckay. So | think there
is a difference between the two proposals, 19 and

20.
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Any ot her discussion on 19 that's
before us now? Cary, and then Ton?

M5. GROTH: | disagree. | think
surveys, again, belong in prong three. It
al ready allows schools to make the showing with
the surveys, and to inport it into prong one
woul d violate, in nmy opinion, basic civil rights
principles by requiring wonen that they were
entitled to equal opportunity before they can be
awarded it.

And | want to cite an exanple, what
we were told in Chicago by the Executive
Director of staff of the Illinois State High
School Associ ati on.

When I11inois decided to add wonen's
vol l eyball or girl's volleyball as a state
chanpi onshi p opportunity, after that decision
was made, after the opportunity was afforded,
over 400 high schools in the State of Illinois
then offered voll eyball as a sport.

Had a survey been taken earlier that

year, |I'mnot so sure that survey woul d have
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provided the results such offering the sport of
vol | eybal I, and then those individual schools
offering that sport. |'mnot so sure that we
can rely just on surveys.

MR. LELAND: Ckay. Oher discussion?
Julie?

M5. SIMON: W don't have to rely
just on surveys.

MR, LELAND: And we cone up with the
question of --

MR GRIFFITH |I'msorry; you may
have said this before and | just missed it.

How does the survey work on prong
one? | don't --

M5. SIMON: |'msaying it should be

used to replace prong one.

MR CRIFFITH | see; okay.
M5. COOPER: |I'mnot saying that it
shoul d repl ace prong one; |'m saying that right

now, OCR has been assuming that the undergraduate
enrollnent -- they said if it's 56 to 44, then

56 percent wonen -- we're just assum ng that they
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are interested in playing varsity sports.

And 1' m saying use a survey to find
out if they are interested and if they have
ability to participate in varsity sports

M5. SIMON: | agree with that,
Cynt hi a.

MR. LELAND: Yeah, and the | anguage
police reflect that.

M5. de VARONA: Cynthia, question

M5. COCPER:  Yes.

M5. de VARONA: \Wen you ask for
surveys, are you going to survey the nen, too, on
canmpus?

M5. COOPER: Absolutely; you survey
everyone.

M5. FOUDY: | just want to comment --

MR. LELAND: A coupl e nore questions;
then we can call the question

M5. FOUDY: | wish we lived in a
wor| d where you could say that opportunities have
been created fromthe time you were born, for

bot h nmen and wonen.
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I wish you could say that we live in
a world where opportunities were given equally,
at | east offered; whether they were taken or
not, offered equally between nen and wonen when
you were born.

But unfortunately, that is not the
history that we are dealing with, and to try and
then say that we would -- to try and reconmend
to the secretary to use surveys instead of
proportionality in prong one would be in essence
saying to, if he proposed it to the Ofice of
Cvil R ghts, we want you to use an instrunent
that every court has found to only freeze
discrimnation into place, to use that
instrument against Title I X

The irony init is --

M5. COOPER. |'m not using any
instrument against Title I X, first of all.

And we're not tal king about the | aw
of Title IX. The law of Title | X stays as is.

W are tal king about the three-prong

test and we're tal king about, you know, | don't
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under stand why everyone is so afraid to ask a
very sinple question: Do you want to play
sports?

MS. FOUDY: Because, Cynthia --

M5. COOPER  No, wait; no, wait; no,
wai t .

Do you want to play sports? That's
pretty sinple; it is pretty basic. Are you
attending this university to participate in
sports? |If you are not, why should you then be
counted as part of the proportionality prong and
-- | just think you conplicate --

M5. FOUDY: Let's not forget that
Title | X applies to nore than just coll eges.

So now when you ask a seven-year-old
whet her she's interested in playing sports, at
seven years old, if says no, then you are
assumi ng then that your nunbers are tied into
t hat .

And if you | ooked at -- | nean,
let's take it if you | ooked at -- just to make

an analogy; |I'll only nake one -- if you | ooked
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at airline pilots, 3 percent, | just read, are
Bl ack, right?

So is that then going to say that
Bl acks are afraid of flying because only 3
percent are pilots?

M5. COOPER: They nay very well be
afraid of flying, but ask them Are they afraid
of flying?

You don't just assune by the
percentages that they are afraid of flying.

They might just not want to be pilots. So you
ask them

MR LELAND: | nean, could I call the
question on --

Ckay; let's go here first and then
we'll do Tom

MR. REYNOLDS: Cynthia brings up a
very inportant point. It makes no sense to
assune that -- why rely on an assunpti on when you
have the capability O assessing that assunption
to see if it is accurate. |t nmakes no sense.

There is nothing --
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MR CGRIFFITH:  Furthernore, the
assunption you are relying on is one you are
forbidden to rely on. You are assuming that
because of soneone's gender, that they have
certain interests.

Well, that's exactly the evil that
Title 1 X was designed to conbat. That's sort of
stereotyping, and it is just ironic that we are
now using that sane stereotyping for |audable
goal s, | audabl e goal s.

But no question, the goals are
| audabl e, but the nmeans are strictly forbidden
to do so.

Now, if there were argunents that
dealt with the nethodology, if there were
reasons why surveys were inappropriate
instruments to use to assess the interest of nen
and wonen on campuses, then we should not do it.

But | haven't heard any of those
arguments yet.

MR LELAND: Ckay. A couple nore and

then we'll end -- Lisa and then --
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MS. KEEGAN: | just want to speak in
favor of Cynthia's proposal and what she just
said, and also, Rita's point about surveys over
time.

Ti me has changed us incredibly. It
seenms to ne you would want the information. At
seven years old, Annie, ny baby, was not playing
sports. Now, quite frankly, |adies and
gentl enen, she is the best goal keeper in
Aneri ca.

She woul d have said no, but I
woul dn't have been interested in the things |I'm
interested in later on. It would be fascinating
to know that young nen and wonen, is it stil
evolving? |s there a point at which it goes
static?

Is -- does it -- at sone canpuses
because there is greater marketing of sports,
does it go up?

| got to tell you guys, it really
bothers me to assune that the be-all and end-al

of the university experience and what Title I X
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is neant to do is to enhance varsity sports

Are we going to do this in

engi neering? Are we going to nake sure there's

50 percent of, a reflective proportion of wonen

i n engi neering?

How about in math, science? How

about we start dis-aggregating and nake sure

that every group is equally represented in

perspective to how they are in the university.

Title 1 Xis not solely about sports,

and | just think we need to be consistent in

di scovering what it is that young nmen and wonen

want about sports and not assuning that

everybody wants it and it is just about where we

put the barrier.

M5. FOUDY: | don't disagree with

you, Rita, that there's a use for surveys. But

bel i eve we already have in prong 3.

If you are not neeting

proportionality, you have a right to showit in

prong 3, why you're not neeting it,

where surveys can be very val uabl e.

and there is
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And they coul d probably use sone
feedback in how they could be used nore
effectively.

But to use it to tie in your nunbers
initially is where | have a problem But there
is a purpose for them and that's why they are
used in prong three.

Because if you are not at
conpliance, then you have a great way of show ng
why not, and if you could show that it's not
t hrough actions of discrimnination through your
surveys, then you are in conpliance for prong
t hree.

MS. SIMON:  Julie, this doesn't
directly go to your point -- | will in a mnute
-- but | just want to assure people if there's
any doubt or question about it, one of the few
things that social scientists and particularly
soci ol ogi sts know how to do is to run surveys.

We really do know how surveys that
are inpartial, that will provide you with valid

and reliable data.

131



10

11

12

13

14

15

16

17

18

19

20

21

22

132

So | think that, given an inparti al
group |ike National Opinion Research Survey or
the center at the University of Chicago or Johns
Hopki ns University has a survey research outfit
or individual sociologists could advise you --
we know how to run surveys that will give you
valid and reliable data.

And the other thing -- this is
partially in response to Julie -- |I'mnot saying
that we shoul d use surveys on seven-year-ol ds
I''msaying that we should use the surveys for
peopl e who are entering universities.

MR. LELAND: Ckay. Let's -- | think
people pretty well know how they are going to
vote on this. So let's keep the discussion
goi ng, but Cary?

M5. GROTH: My comments were covered
by Julie's.

MR, LELAND: Julie and Rita? Do you
have any nore?

M5. FOUDY: | was just going to

respond to that. | think that's wonderful and
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think we can use that in prong three, Rita, and
you could hel p them devi se sonething that woul d
hel p show the interests in prong 3.

M5. de VARONA: |1'Ill make it short.

| agree under prong three and
agree with Rita's desire to conduct tests as
long -- as well as Cynthia.

However, | think one thing we
haven't discussed in this assessnent of
scientific research is that we al so have to | ook
at how the school recruits athletes, wonen
athletes: \What prograns are available within
that context, if we are looking at interest?
How open was the university? Wat did they
offer? Wiere do they recruit fron? Wat kind
of prograns in coaching did they give, and what
ki nd of support?

Because then |I think only interest,
only are you interested is not a valid neasure.

MR LELAND: Ckay. Percy, and then

MR BATES. | just wanted to nove
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that we close debate on this item

MR. LELAND: Thank you, Percy.
Anybody di sagree with the idea of conming to a
vot e?

M5. SIMON: Ted, are we voting on 19
and 20 conbi ned?

MR. LELAND: No, just 19.

M5. de VARONA: Could we nove this
one as an amendnment to 20? Could we vote on
t hat ?

MR LELAND: No, | think we decided
earlier that they're separate issues

M5. de VARONA: I'msorry. | was in
the -- | was on the phone.

MR. LELAND: Hand signals, Donna

Okay. Proposal 19 is before us.
It's as witten. No nore discussion

Al'l those in favor of reconmendation
19, raise your hand.

MS. PRICE: Seven in favor

MR. LELAND: Al those opposed?

MS. PRICE: Eight opposed.
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MR LELAND: Ckay. |It's defeated.
Now we're on to recomendati on 20.

This is Rita again.

M5. SIMON: | think we can just vote
onit. | think we've discussed these issues when
we were tal king about 19. | suggest we just vote

on it.

MR LELAND: Ckay. Call for
question. Any concern about that? Go ahead.

M5. FOUDY: What if you anended it
for prong three? | nean, we've agreed that we
need nore educati on about prong three and we want
to strengthen prong three and give nore weight to
two and three. So what if you anended it to
sonet hing that woul d educate institutions about
the use of interest surveys, specifically for
prong three?

M5. SIMON: | don't accept that as a
friendly amendment.

MR. SPANIER: Could | suggest a
slightly different amendnment? That we say

denmonstrating conpliance with Title I X
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The three-part test is a construct
that has evol ved and could very well change.
There could be a five-part test by the tinme we
are done with this --

M5. SIMON: | agree; right.

MR SPANIER. -- and so | don't even
i ke the argunment whether it's a prong one or
prong three thing.

M5. SIMON: Right; | agree with that.
I woul d accept that.

MR LELAND: W are still on 20; it's
been anended. Yes?

MR. DE FILIPPG | just wanted to
second that, because we said yesterday that we
need nore clarity and definition in prongs 2 and
3. | nean, we made that clear and we wanted to
make it that the Ofice of CGvil R ghts would
give us at |least three safe harbors, one, tw and
t hree.

So Grahamis exactly right: This
could change, and I would feel a lot nore

confortable in saying Title I X with how nmany
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prongs that we are going to have? And | would
second that.

MR LELAND: | don't think there is
an objection to it.

M5. SIMON:  Fine.

M5. GROTH: | don't object to that,
as long as interest surveys are not tied to
proportionality.

MR GRIFFITH: No. That restriction
is not in here.

MR. SPANIER. Let ne just, you know,
say for clarity's sake.

Denonstrating conpliance with Title
IX, I would substitute for the words three --
and | woul d be happy to make that a fornal
motion, if there's any --

MR. LELAND: No, | think we are okay
with that, Gaham | think that substitution is
done. | just think -- clarity here --1 think as
chair | have to agree with Tomthat the
prohibition on using -- there is no prohibition

in this proposal right here on using interest
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surveys to relate to prong one.

I woul d say, however, that we just
didn't support one that specifically -- a
recomendation that specifically asked for that,
so | think -- you know, the way I'minterpreting
this is that this wouldn't require that it be
used for prong one, but it would, sonewhere down
the road, may allow for that.

We're not -- we specifically didn't
support that initiative right before though, and
this is all public record. So that's where we
are.

M5. SIMON:  Ted, you're the one that
sai d our recommendati ons don't have to be
consi stent.

MR. LELAND: That's right -- so
think -- that's where we are. Sonmeone nmay want
to amend this and say 1'd like specifically to
prohibit this frombeing in the three-prong test;
but right nowit's not -- it's not in there.

Yes?

M5. de VARONA: | really want to vote
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for this, but, you know, |'ve | earned a |ot by
going this Title I X exercise and the three-part
test.

And we've all tal ked about
strengthening the other two parts, and the prong
that tal ks about needs and interests does
support interest surveys; it always does.

But | think the Ofice of Cvi
Ri ghts has to perfect that system and cone up
with better tests, nore conprehensive tests.

So | want to vote for it but | can't
vote for it if it is just blanket, because we've
al ready had that in the guidelines; we already
have interest surveys

MR LELAND: | understand.

M5. FOUDY: Just a point: The
rational e under it tal ks about the third part of
the three-part test twice, so are we sayi ng now
that it's not -- it doesn't necessarily say prong
three in the recommendati on, but now we are
saying that it's going to be for all three

prongs.
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MR LELAND: It could be. It doesn't
have to be; it could be.

M5. FOUDY: | would feel nore
confortable if we put sonething specifically in
that first -- the third test, the test three
prong three.

MR. LELAND: Ckay. So you want to
put something in there that says it relates only
-- denonstrates conpliance with Title I X, prong
three?

M5. FOUDY: We need an anendnent to
that, right?

MR LELAND: W need an amendment,
yean, don't you think? | mean, to ne this is an
i ssue that we ought to --

M5. SIMON:  We have to vote on that
because | don't accept that as a friendly
amendment .

MR. LELAND: Correct.

MR BATES: Was that a notion?
Because | woul d second the anendnent.

MS. FOUDY: Yes, but can we get the
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wording right, so that we know what we are voting
on?

MR. LELAND: Yes, do you want to give
us that?

M5. FOUDY: | have sonething to the
effect of the Ofice of Gvil Rights, because
again, the point is that we are going to
strengthen prong three.

Shoul d educate institutions about
the interest surveys as a way of denonstrating
conpliance with prong three.

M5. YON And | want to add to what
Julie is saying, respond to Donna.

In view what the differences and the
value is, if you add her sentence about the
education part and you | ook at sentence two,
where you -- where we asked the Ofice to
specify criteria necessary for conducting a
survey in a way that's clear and understandabl e,
| think there's sone value there, too

MR BATES: | second that.

MR, LELAND: Ckay. W now have --
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before us, we have a proposed anendnent, right,
for recommendation 20.

Do you want to read it again, Julie?
Read it again, please?

M5. FOUDY: The O fice of Cvi
Ri ghts shoul d educate institutions about the
perm ssible use of interest surveys as a way of
denonstrating conpliance with prong three.

MR, LELAND: That's a substitute.

MR SPANIER. |'mgoing to vote for
the nmotion, but against the anendnent because
just see it as too limting.

| believe that there is an inportant
function for surveys, because information is
good. Data are good and hel pful to achieving
obj ectives, and |'ve always been frustrated with
the assunption of a lot of folks that we will be
unal terably wedded to this particul ar three-part
test for eternity.

Part two will have to di sappear at
some point, in my opinion, sooner rather than

| ater, we hope.
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So to say that surveys can only be
hel pful and to water it down by saying educating
people with regard to part three, as we
currently knowit, it just seens too limting to
me and it -- it downgrades the possibility that
getting even better information than we have
today could hel p us achieve our goals here.

Sol will vote for this no matter
how it turns out. | just don't think this
amendnent is a good anendnent.

M5. SIMON: | very nuch agree with
that. | think that we shouldn't be afraid of
data. W should seek it out and use it as nuch
as possi bl e.

And of course it will be used for
part three or part six or how many other prongs
we may end up having at sone point. It should
be used to help inplement Title I X

So | hope you vote for the
recomrendati on and not for the anendnent.

MR LELAND: W are still discussing

the anmendnment. Cary?
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MS. GROTH. M concern once again is
that down the road it may be tied to
proportionality.

M5. YON | hate to sound not with
it, but I knowthere is a fear factor and I'm --
I can't decide how to vote because | don't
under stand what the fear factor is. Cary, help
me. The three versus the one, and --

M5. GROTH: Well, | think we are
getting back to the previous recommendation. |
mean, if we keep it open-ended -- and | would
agree with G aham

Right nowit is in prong three. |If
we renane that prong C or whatever we do down
the road or the Departnent of Education, as |ong
as it is not tied in to proportionalities, that
i nterest surveys then dictate the percentages
that institutions need to conply wth,
proportionality-w se.

And it goes back, again, to the
reconmendati on we just voted down.

MS. SI MON: Let's vote.
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MR. LELAND: Ckay. Were the
anendnents before us now? Does anybody need
Julie to read it again? | think not?

Ckay. Al those in favor of Julie's

anmendnment to reconmendation 20, raise your

hands.
M5. PRICE Six.
MR. LELAND: Al those opposed?
MS. PRICE: N ne.
MR LELAND: Ckay. The -- it is

defeated. The recomendati on as anmended by
Grahamearlier is now before us. |s there any
need for nore discussion?

Okay. Al those in favor of
recomendati on 20 as anended, rai se your hand.

M5. PRICE: Ten.

MR. LELAND: Al those opposed?

M5. PRICE: Five.

MR, LELAND: Ckay; it passes as
amended.

Move back now to 15, proposal 15B

which is on page 38, line 32, and ny
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understanding is we anmended this earlier to, in
effect, say if substantial proportionality is
retained as a way of conplying with Title IX
the Ofice of Civil R ghts should clarify the
meani ng of substantial proportionality, but

| eave the appropriate, the permi ssible as they
are presently interpreted.

Is that the right way to say it?
Probably not the right way to say it but that --
is that what you neant?

So in effect we've changed it to,
fromallowing a 3 percent variance on
substantial proportionality to saying that the
variance would remain as it is nowin the '96
letter, | guess.

A VO CE Ted, would you repeat that,
pl ease? | don't understand.

MR LELAND: | don't, either

In the ten-mnute discussion period
we had, Muffet indicated that she was --
regretfully had been assigned this as the

author, so we'll say for whatever reason we
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attached her name to this and she suggested that
we change the -- change it in way that renoved
the 3 percent relative ratio, and | would like
participation to support the status quo. D d
you do --

MS. McGRAW I think what | nean is,
can we just keep it the same? Can we vote it
on -- can we keep it the same?

MR LELAND: That's what | neant; |
think that's what I'mtrying to say.

MR DE FILIPPG So what woul d the
per cent age be?

MR LELAND: The sane as it is now,
not the sane as it is on paper.

MR. SPANI ER: How woul d t he wording
be changed?

MR. LELAND: Coul d sonebody read us

the --

MR SPANI ER: Instead of five
percent, what -- what do the words say?

M5. McGRAW Leave prong one al one?
| don't know. That's what | mean; | don't know.
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A VOCE W should vote on it and
have them nutual Iy excl usive

MR LELAND: | guess we could reword
this to say if substantial force values are
retained, it will remain as presently
interpreted, or sonething, | guess.

M5. de VARONA: And we direct the
Ofice of Gvil Rights to informand educate our
schools as to how they can conply with all three.
It's el sewhere.

MR LELAND: It is an amendnent to
the forner proposal, GCene.

| nmean, we're -- on second thought,
the people didn't want to support the five
person variance and they woul d rather substitute
for that what we presently have

M5. YON |Is what we presently have
pl us or m nus one percentage point?

M5. GROTH: No, no that's not true.
That's not true. What we presently have is the
"96 interpretation, and they give clear exanples

of a 1 percent variance, a 2 percent variance and



10

11

12

13

14

15

16

17

18

19

20

21

22

149

a 5 percent variance.

And | think, Debbie, you just said
somet hing that has been a concern for all of us
all across the country throughout this whole
process, is there's not a clear understandi ng of
part one as it's stated in the 1996
interpretations.

The one percent keeps coming up; |
agree with you. But they give us concrete
exanples of a 1, 2 and 5 percent.

M5. YON | nean, we're not handing
them out here, but can | have one of those,
pl ease?

MR, DE FILIPPO You know, we have
Jerry Reynolds right here, M. Chairman. He
ought to be able to answer what it is. He deals
with it on a day-by-day basis.

MR. LELAND: Ckay; that's what you
get for napping. Can soneone give ne the OCR
questi on once again?

M5. de VARONA: VWhat is the

percentage -- in Title I X?
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MR, REYNOLDS: Ch, it's actually not
a percentage. The exanple that's given,
basically, you have to count the nunber of the
underrepresented sex, and if that nunber can
field a team then you are out of conpliance, and
if you don't have enough individuals to nmake up a
team then you are in conpliance

So it's not a percentage.

MS. de VARONA: But isn't there a
range of variance where you could still conply
with prong one, arrange it with -- given in these
exanples fromone to five percent, depending on
the institution and the circunstances so there's
flexibility and there's proportionality?

MR, REYNOLDS: There's flexibility.
Whether it is enough flexibility to constitute
substantial proportionality or strict
proportionality is another matter

And that's for, again, percentages,
| do know that sone people, as a rule of thunb,
use three percent. | also know that sone people

use one percent.
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But if you are tal ki ng about what's

inthe letter, it

is not a percentage; it's not

a percentage. If you follow the instructions,

it's not a percentage.

M5. CGROTH:

There is not a set

percentage. It's based on institutional basis.

mean, per institution.

So you are absolutely right; there's

not a set percentage.

flexibility within prong one --

gi ves exanpl es of that.

But you have the

not much, but it

It also provides the |arger schools

and the smal |l er -

there is a difference, and in

our recomendati ons when we just put out a flat

five percent or three percent,

into account the smaller schoo

the | arger school

it doesn't take

si tuations or

i ssues that we deal with,

whereas the current prong one does do that.

MR, LELAND:

Let nme ask a procedure

question: Does anybody want to support what

we're trying to figure out here?

What

worry about

is,

we' re going
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to address this thing for the next 45 mnutes
and then nobody is going to be in favor of it.

Do we want to have sonething that
says, you know, support the status quo? Ckay.
Then are we condemni ng ourselves to years of
confusi on, here?

A VOCE | would second that.

MR. SPANIER:.  Yeah, | am at |east.
I think that's the problem that just -- there
aren't very nmany people who know nore about this
than we around this table who' ve spent the I ast
eight nonths imrersed in it, reading 8,000 pages
of materials, having detailed briefings from
attorneys.

What we are denonstrating is that
there is confusion out there about concepts
strict proportionality, substantia
proportionality, proportionality. Even you go
to that letter, one, three, five, what does it
all nean? Who qualifies for what?

It is confusing. A lot of people

have asked us to give sone gui dance about it.



10

11

12

13

14

15

16

17

18

19

20

21

22

Now, we could take the position and
just say, don't change a thing. \Whatever messy
thing that people are confused about now is
there; let's keep it that way.

On the other hand, people would say,
well, just to cone up with sone new arbitrary
percentage is not right, either, because people
think you're up to mischief-making. Watever
percentage you cone up with, people nultiply it
by how many have assunmed that the worst-case
scenario and come up with a nunber and, you
know, things wll happen

I think this conmm ssion could be
hel pful by giving sone guidance on this entire
issue. oviously the lawers and the Depart nent
of Education, the policymakers are going to have
to get real specific about it, and naybe we need
a better letter than the one from' 96 that
peopl e are still confused about.

Now there are a | ot of people who
don't think they' re confused about it, but, you

know, there are not ones in the Ofice of Civi

153



10

11

12

13

14

15

16

17

18

19

20

21

22

154

Rights inplenenting the law. They are not the
athletic directors and presidents trying to
figure out what to do

So | don't think we're being
responsible if we just say, don't change a
thing. Maybe we are not being responsible if we
pi ck an arbitrary nunber and vote that up or
down, but, you know, | would like to see us
support the reality that every school has
different circunstances, that we are shooting at
a moving target, that it is very hard -- you
have athletic budgets of mllions or even tens
of millions of dollars, in some cases, at stake
and we've got to allow people to support Title
| X and manage their institutions properly at the
sane tine.

So there needs to be sone
common- sense approach that includes flexibility,
and | don't know if that's a particular
percentage, but to say no flexibility, don't
change anything doesn't seementirely

responsi bl e, either.
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MR REYNOLDS: Well, what we could
do, and the path speaks to the right to use a
statistical nmethod called Z test. It's in the
1990 i nvesti gators manual

And the purpose of that statistica
test is to basically factor out
non-di scrim natory factors that would explain
t he vari ance.

We've used it in the past and | know
that with respect to larger schools it is pretty
accurate. It won't give you a set percentage.
It will fluctuate, depending on a nunber of
factors. But that's an approach and it's been
used before.

M5. de VARONA: What would the
percentage of variance be under the Z fornul a?

MR, REYNOLDS: It fluctuates, so --

M5. de VARONA: Could you give ne a
range?

MR, REYNOLDS: Actually, no.

M5. de VARONA: Wuuld it be nuch

different than the flexibility reflected in the
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proportionality cases reflected in that docunent?

MR. REYNOLDS: | suspect that it
woul d probably go | ower and hi gher, dependi ng on
the factors, anywhere in between --

MR. LELAND: Let nme try sonething
here, since there is no proposal in front of us
dealing with the Z test. W are just going to
confuse everybody.

Let ne try a way to word this in a
way that those people -- and | think there is a
group that would like to see sonmething like the
fol | owi ng:

If substantial proportionality is
retained as a way of conplying with Title I X
the Ofice of Civil R ghts should clarify the
meani ng of substantial proportionality. It
mai ntains the ratios present in the '96 letter

Not the current |anguage, but the
current requirenments contained in the '96
letter.

That gets us to take care of a

little bit of what President Spanier talked
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about in terns of, let's nake it clear; even

t hough people say it's clear, it is not clear to
a lot of people. It may be clear to a few but
it's not clear to a lot.

And yet at the same tine, people who
don't want to retreat fromthat standard, that
may confuse people but people are confortable.
They won't take a step backwards in terns of
| owering the proportionality requirenents.

That's a reasonabl e position for
people to take. | think people have taken it
around this table, and | think that's what
Muf fet would like to see in this; is that
correct?

Let's talk about that for awhile.

M5. FOUDY: Can | just make one
comrent on that?

In regards to Graham s comment on
all owi ng universities the flexibility, because
everyone does have different situations and
different athletic departnent sizes and a

di fferent nunber of student athletes, et cetera,
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and one of the confusions caused in prong one
is, case in point, that we don't know what the
percentage is: Is it plus or mnus one percent;
is it plus or minus two percent?

And in the flexibility all owed by
the | anguage of the clarification letter of
1996, which we could read from the reason no
strict percentage is given is because each
university is different. You have different
enrol Il ment rates; you have different dropout
rates; you have sone of the factors that Debbie
mentioned in her reconmendation 13.

And so that flexibility, in itself,
is givenin that clarification letter, and
that's why you can't give a percentage, because
everyone's different.

If you have a junior college, that
has two teans, total, in their entire athletic
departnent, and they are going to conme under
different percentage rates than at Stanford
University, who has alnost all of their teans

fiel ded.
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And so the flexibility is inherent
and what the problemis, is people don't
understand what that flexibility is.

And so nmaybe the issue is, we
clarify the flexibility. W add nore exanples
We give nore hypotheticals |ike they in Norna
Canty's letter of '96 that said if you have
such- and- such university, you could have this,
interns of flexibility, if you have this type
of university.

Because the issue isn't that it's
not flexible. The issue is people who don't
understand its flexibility.

MS. FOUDY: Lisa?

MS. KEEGAN. Just really quickly,

Julie.

Then 15 percent's okay, ten
percent's okay? | nmean, that's al nost Tom s
proposal: Don't use nunbers

M5. FOUDY: Well, it's dependent on

the university, because if you have a smal

uni versity your percentage variance would go up

159



10

11

12

13

14

15

16

17

18

19

20

21

22

and that's why it's hard to say across the board
what it woul d be

MR LELAND: Ready to vote on this?
Rita needs to go. | think -- Rita, would you
like to vote on this one? Are you --

M5. SIMON:  Yes.

MR. LELAND: Ckay.

If substantial proportionality is
retained as a way of conplying with Title IX
the Ofice of Civil R ghts should clarify the
meani ng of substantial proportionality.

That's reading fromthe ol d one,
qui te frankly, making clear the current
interpretations of the 96 letter, with the
pur pose of nmintaining the proportionality
requirenents.

MR GRIFFITH | understand this to
be, Muffet's intent is pretty nuch status quo,
but clarify.

So if you are satisfied with the
status quo, you would vote in favor of this.

If, like | am you would be opposed to
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substantial proportionality the way it is being
used, you would vote against it.

M5. YON And | would al so encourage
people if you're voting on it because you think
the clarification letter of '96 takes care of
this, then | caution you; | just reread it.

Thank you, Cary, for letting ne read
it again. | think if we had the time, which we
don't, there would be nunmber of us who di sagree
with some of the clarifications in there.

M5. FOUDY: But that's the point is
that it needs nmore clarification. | nean, that's
the point, that that status quo right now, wth
what we have, is confusing to people. W are not
saying that's a good thing. W're saying, add to
it but don't change the fact that it's going to
be successi ve.

MR. LELAND: M intention will be to

vote for this because | think it is an active
I think we are doing sonething; we are asking for
clarification, which we haven't had.

Yet at the sane tine we're trying to
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give a nmessage that we would like not to retreat

fromthe higher proportionality standards we are

now - -

M5. YON | misunderstood. | thought
we were voting to accept the status quo, | think
is how we used -- the term nol ogy was used.

MR. SPANIER: Could | suggest some
al ternative wordi ng?

MR, LELAND: Yes, sir; thank you

MR, SPANIER | f substantial
proportionality is retained as a way of conplying
with Title I X, the Ofice of Cvil Rights should
clarify the nmeani ng of substantia
proportionality and allow for reasonabl e variance
inthe relative ratio of athletic participation
of men and wonen whil e adhering to the tenets of
Title I X

M5. GROTH. VWhat would be the
reasonabl e variance? Based on institutional
what it is now?

MR SPANIER | put the word

reasonable in there instead of a percent because
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| think that whatever it turns out to be and

what ever revisions there mght be, that letter
needs to be studi ed and subject to the rul enaking
process, and so on.

| don't think we in a sentence or
two can do that unless we want to be arbitrary
about it and come up with a percentage like the
two variations did, and that seened unpal at abl e.
SO --

MS. FOUDY: But what if we changed
reasonabl e to nondi scri m natory?

MR, SPANIER | don't know what
nondi scri m natory vari ance manes. |'m not
famliar with that concept.

I think if we said nondiscrimnatory
and reasonable -- what I"'mtrying to capture in
there is not -- is the idea that in the nornal
course of conducting business in any athletic
program or university, there are severa
vari abl es at work at any nonent related to
proportionality that can nove your nunbers

ar ound.
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There needs to be sonme standard of
reasonabl eness. That's a term | awers can
handl e. There needs to be some standard of
reasonabl eness that takes into account that in
any given year you don't exactly how many new
freshmen are showi ng up on your canpus, what
your attrition rates are, how many athl etes have

left the team how many are on schol arship or

not .

MR LELAND: Ckay. W're -- Are we
okay with this -- his suggestion

MB. COOPER. Ckay; let's vote.

M5. FOUDY: \What is the | anguage?

MR LELAND: It says allow for
reasonabl e variance. |Instead of nmintaining the

status quo, we're trying for nore clarification
but instead of nmaintaining the status quo as it
relates to the ratios, we are now anmending this
thing to say, allow for reasonable --

MR SPANIER: To allow for reasonabl e
variance in the relative ratio of athletic

participation of nen and wonen, while adhering to
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the tenets of Title IX

M5. COOPER: If you want to vote for
it, fine. If you don't let's vote it down.
Let's vote.

MR LELAND: Let's vote on the
amendrment first. Right now we have -- poor
Muffet --

M5. GROTH: Grahamis there any place
where we could add Julie's words,
non-di scrimnatory? | nean --

M5. FOUDY: VWhy not say
nondi scri m natory and reasonabl e?

MR SPANIER: | think we covered the
non-di scrim natory part somewhere el se, and |
don't want to | ose the understanding of the
concept, why the word variance is in there.

M5. McGRAW Ted, can | accept that
as ny amendnent, or as a --

MR LELAND: | think so. W' ve been
wor ki ng on consensus. Now, there m ght be sone
peopl e who --

M. FOUDY: Gaham ny only issue is,
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| conpletely agree with you. | conpletely agree
that we need to allow for all those different
variances, but if you leave it open to
reasonabl e, does that create in itself a problenf
Is that another point of confusion? | nean, are
we just conpoundi ng the problem

If we could say that we're going to
add clarity --

M5. KEEGAN. Coul d we put
nondi scrimnatory tenets?

MR LELAND: So can we call the
question now? Do we know what we're voting on?

And this is a substitute notion for
15A -- 15B, excuse nme. Thank you; sonebody's
awake.

Al'l those in favor of the
recomendat i on as anended, raise your rand.

M5. PRICE: Fifteen

MR LELAND: Ckay; thank you

Now we're on to -- you know, we need
finish today. W are going to finish today and

we really need to linit debate. | know
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everybody, it's the old political thing,
everything's been said, just not everybody's had
a chance to say it.

You really need to tell us if you
are going to be in favor or against, and we need
to hold pontificating to a lower |evel than we
have, because we still have a nunber of
recomendat i ons sone of which have substanti al
i ssues associated themthat people are going to
want to tal k about.

So reconmendation 16. 1've taken
sonme of the verbiage out of this so the two
authors could listen to this, but basically keep
the first sentence,the Ofice of Cvil Rights
shoul d consider a different way of neasuring
participation opportunities for purposes of
allowing an institution to denonstrate that it
has conplied with the first part of the
three-part test.

Then | skip down, take out the next
sentence and begin on |line three of page 39:

An institution could establish that
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it has conplied with the first part of the test
by showi ng that the available slots for nmen and
worren, as denonstrated by a pre-deternined
nunber of participants for each teamoffered by
the institution is proportional to the nmale and
female ratio in enroll ment.

If I just took out the mddle
sentence and the | ast sentence and changed the
-- because those two sentences didn't really --
is there any -- this is the nuch-m sunder st ood
and mal i gned Lel and proposal.

So let's have at it. Yes.

M5. FOUDY: | think | tal ked about
this in Philly, and one of ny problenms with this
is that you are | ooking at recruiting budgets
that are not equivalent, and if you are talking
about, | think, the current NCAA statistic puts
it at 32 percent spent on wonen's recruiting
budgets, then to then go in and count those enpty
slots, given that they haven't been receiving the
sane anount of attention and recruiting and

funds, | think it's an inherent problemin this
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one.

MR. LELAND: M answer to that: On
our canpus that wouldn't be a problem

MS. FOUDY: God bless Stanford
Uni versity.

MR. LELAND: No, no, no, | don't nean
it that way.

Just because football and nmen's
basket bal | spend opulently, there is no
difference in the spending in wonen's tennis
recruiting and nen's tennis; men's soccer
wonen' s soccer, across the board.

Just because nen's and wonen's
sports -- nmen's football and basketball spend so
high on recruiting would not linit opportunities
or interest on our canpus for wonen to fil
these slots. It just wouldn't -- that just
woul dn't happen. That is such a -- wouldn't --
and ny inpression is that in other schools that
woul d be a real sort of an intellectual stretch
to say that that would have an affect.

Because the difference between the
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spending is in the nen's and wonen's -- nmen's
footbal | and basketball.

MR. BOALSBY: Ted, | guess this is on
your notion and it's a general statenment on
wal k-ons that | can't find a better place to put
than right here. 1Is it pernissible for me to
make it at this tinme?

MR. LELAND: Go ahead.

MR. BOALSBY: On our canpus and on
canpuses across the nation, the nunber of nmen on
sports rosters is larger than the nunmber of
woren. Li ke what you just said, you go down the
compari sons of tennis and golf and sw nming and
gymastics and track and field, cross-country,
the budgets are the same, the opportunity for
al l ocation of those noneys for recruiting
pur poses are the sane.

We are being asked to assune that
differences are due solely to discrimnation
and |'mnot prepared to accept that prenise.

W' ve been asked to accept that it

is the responsibility of individual institutions
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of higher education to correct and
count er bal ance what ever societal differences and
discrimnation there may be in the feeder
system

VWhile | believe that our educationa
institutions bear responsibility for societal
evolution, | do not believe individua
institutions can be reasonably expected to fully
shoul der the burden of what stereotypes society
may i npose on our young boys and girls.

W have not done our work if we do
not recogni ze that practices seek to force
institutions to both re-engi neer societal
tendenci es and to acconmopdate for whatever rea
discrimnation there is in the feeder system

There is no way to avoid -- there is
a way to avoid capping teans for either gender,
and it is my opinion we should seek whatever
means we can to avoid it.

As | said yesterday, these kinds of
cappings and restrictions create no opportunity

for anybody at any level, and it is one of the
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nost contentious issues of Title IX. It is one
that has been very divisive and
counter-productive, and it seens to nme whet her
we adopt this proposal or sone other that takes
into consideration what -- |'mcertainly not
assigning reason for this, but I can tell you
on our canpus the resource issue is not the
factor in conparing these rosters, but you | ook
at themright across the board and the nen's
rosters have sonewhere between 30 and 50 percent
nore head count than the wonen's rosters do in
the conparison sports. And | would suggest to
you that that is true across this nation

We aren't here to deternmine why it
occurs. |If there's discrimnatory factors, we
ought to identify themand fix it. |If there are
other differences, we ought to seek to try and
research that and identify it, as well

But the way we have proceeded is
counterproductive, divisive and it doesn't
create any real opportunity for anybody.

MR SPANI ER: Nunber 18 deals wth



10

11

12

13

14

15

16

17

18

19

20

21

22

t hat .

MR. BOALSBY: Yeah, it does in two
different ways, | think. One establishes, as
understand it, a target nunber and the other
exenpt s.

M5. GROTH: |'m opposed to this
recomrendation and | feel very strongly about the
costs associated with wal k-ons. Perhaps |owa and
sonme other institutions can afford participation
at any |level they want to have.

However, wal k-ons do cost noney, not
only for uniforns and travel, if they do travel
but you al so have support units, whether they be
athletic training or acadeni c support, and those
are real dollars that are spent on wal k-ons, as
wel | .

And we have to get to a point as to
what we can afford, because we can go right back
to the center of all these discussions, and that
i s noney.

I mean, would we rather spend our

nmoney on an endl ess anount of wal k-ons or try to
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retain sone of our nmen's prograns or add
addi ti onal prograns?

And | know that's phil osophica
question but | have a problemw th not counting
wal k- ons.

Further, ny second point is we
roster cap or roster nmanager at Northern
Il'linois University, not because of Title I X
As a matter of fact, for the opposite reason
and that is, we roster nmanagenent on what we can
afford; you know, what our budget allows, what
is safe, what is the player-coach ratio.

I mean, there is other reasons that
institutions are doing sone roster nmanagenent,
other than strictly Title I X

MR. BOALSBY: Well, as a
clarification, we and a lot of other institutions
are spending exactly the sane anount of nobney on
t he program whether we have 50 student athletes
in track or 35.

The men's and the wonen's budgets

are exactly the sane, and so one could logically
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argue that the quality of life for the female
student athlete is higher than that for the

mal e, because it's being divided fewer ways.

M5. CGROTH: And al so, your have in
your anendrment -- | nean, in our proposal, Ted --
a predeterm ned nunber of slots. It is not an
endl ess nunber of wal k-ons. There would be sone
met hodol ogy to establish what woul d be reasonabl e
for a nunber of the slots -- the nunber of slots
on any team nmale or female, correct?

MR LELAND: Yeah, but | think the
assunption that Bob and | are working under is if
the coach chose to -- if you said you had 20 nale
slots in soccer and 20 fermale slots, if one of
the coaches decided to keep nore or keep |ess,
that would be in their purviewto do that.

And | agree with Bob on the
budgeting. W don't -- wal k-ons at our place.

We give the coaches the sane anount. |f they
choose to carry the sane nunber of uniforns,

same nunber of |ockers, if they choose to carry
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a few nore athletes, they get to do that.

M5. YON But it wouldn't keep
anot her institution fromnot doing that, if they
so chose? |If they didn't have the financia
support to do so, or whatever?

MR LELAND: Right, they could
choose. But at least if they chose -- Northern
Il'linois chose to limt wal k-ons, they couldn't
blanme it on the wonen. They'd have to say, the
law allows ne to let you on this. The wonen
allowne. I|I'mdoing it because | don't have any
noney.

M5. COOPER: Ready to vote?

M5. FOUDY: Can | just say one nore
conmment ?

When | brought up the point about
the differences in recruiting dollars and how
that clearly is a factor in many wonen you are
getting into your university versus nmen, and
think you said -- and | think Bob may have said
somet hing about it -- was that in actuality,

Stanford wasn't |ike that.
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But could you say that -- | nean, |
wi sh that a |l ot of schools were in that
situation, where they are spendi ng equal anounts
on both the nmen and the wonen to come to their
universities -- could you say that that is
something that is typical: Your university
across all three divisions?

| mean, because you're | ooking at
t he NCAA nunbers of 32 percent. They speak
differently, and that's ny problemw th this one
is, if you had equal nunbers that you were
recruiting and you could say okay, but they're
still not coning.

Ckay, then, but we are not spending

the sane anmount of nobney recruiting the wonen.

MR. BOALSBY: | think what you woul d
find, Julie if you -- and this is one of the
significant flaws of the EADA report -- if you

woul d go back and break that down, you'd find
that those average nunbers are very significantly
skewed but the recruiting costs in football and

men' s basketbal | .
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And i f went down through and nade an
assessnent of tennis, track, soccer, gymastics
and conparabl e sports, mrror-imge sports, |
woul d be very surprised if you found wi de
variations in operational dollars on nost
canpuses.

MR. LELAND: You also sort of -- in
nmy opinion you sort of, under the |law, have an
additional protection here for what you are
concerned about, and that's that when you get to
the laundry list of services and goods and
services you are to provide, you are to provide
those equally.

So it's even separate fromthe
proportionality issues. You can't have a big
| ocker roomfor nmen and no | ocker room for
wonen. | mean, you just can't do -- you have
anot her set of protections that protect the
quality of the experience the student has.

| want to say one other thing. This
is not about, for ne, only 30, 40 percent of

this is about nale wal k ons. Seventy or 80
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percent of it is about the fal se opportunities
for women, which | see all the tine and no one
-- very few people seemto be concerned about,
where peopl e just punp their nunbers up by
having a huge roster the first day of
conmpetition and then they can't accommodate
those femal e students. The kids get |left out;
they don't get to practice. They don't get a
uniform They don't get anything but they are
on the list, and you do it because the | aw made
this and then forced you to do it, but it

i nstigates, pushing you towards doing that.

This is another way to do that,

because | think, just as bad as keeping three or

four extra nen soccer players mght be to gender

equity, | think having 140 woren on the row ng
team when you're only going to have 25 or 28 or
30 in conpetition is just as bad.

MS. FOUDY: But wouldn't that cal
for just changing your tinmes of when you're
actually counting these nunbers?

I nean, couldn't that be sol ved by
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sayi ng, okay, instead of counting themon the
first day of season, it's the first day of
competition?

MR. LELAND: | suppose it could, but

my way solves it also, and also solves the other

pr obl em

M5. COOPER: Ckay. So basically
what - -

MR CGRIFFITH. Can you educate ne --
I'msorry.

How do you get the predeternined
nunber of participants for each tean?

MR. LELAND: Well, the statistics
|'ve used, the average nunber of athletes on a
Di vi sion 1 squad.

So we went to the NCAA nmnual and we
sai d how nany are on the average wonen's team
and how many on the nmen's soccer team and we
sort of came to an average.

John -- a friend of mine who's an
i nstigator, John Perry from Butler, thinks we

all ought to sit down as experts.
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MR SPANI ER: The point is, there
woul d have to be a process.

MR LELAND: This isn't a proposal
it's just an idea.

MR. SPANIER: It's just an approach
to consider.

M5. COOPER: Ckay; | nobve to vote.

MR. LELAND: Al those in favor of
proposal 16, as anended, which took out those two
sentences, raise your hand.

M5. PRICE: Ten.

MR. LELAND: Opposed?

M5. PRICE: Three.

MR, LELAND: Ckay.

We're now on to recommendation 18,
since we said we would take the ones that dealt
with proportionality firs,t, and now we are at
18 --

M5. COOPER  Yeah, |'Il read 18, and
then I"'mgoing to nove to vote right after | read
it.

MR SPANIER: | don't think it's been
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changed, so you don't need to read it; | nean, we
all have it.

M5. COOPER  Well, I'mgoing to --
qui ck. Here we go.

Any student who is not a recipient
of a full or partial scholarship will be defined
as a wal k-on or a non-schol arshi p student
athlete for the purpose of cal cul ating
proportionality with the nale fermale ratio of
enrol Il ment in both schol arshi ps and
participation. These ratios will exclude such
i ndi vi dual s.

Proportionality ratios will be
cal cul ated through a conparison of full or
partial schol arship recipients.

MR. LELAND: Move the question.

M5. COOPER. Ch, I'msorry. | nove
to vote.

MR SPANI ER:  Second.

MB. FOUDY: Wait. Anybody up for
di scussi on, because | don't even think we canme to

an agreenent on what wal k-on -- how you define
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wal k- on yest er day.

MR. LELAND: Procedurally there's a
nmotion and a second that we vote; there needs to
be a di scussion of whether we are going to vote
note, and then a vote on whether we are going to
vote. That would cut off debate.

First we have to vote on whether we
want to vote. Al right? So you're voting on
whet her you want to have a debate or not.

If you vote in favor of the question
then -- right now -- then you are saying you
don't want to debate this. |If you are opposed
to this question, then you are saying that you
don't -- you do want to debate it.

MS. FOUDY: Have we been doi ng that
all al ong?

MR LELAND: No, but it's a norma

procedure; it's a normal procedure. Sonebody can

call a question at any tinme they want during a
parlianmentary procedure.
Yeah; is there an objection to

cl osi ng debat e?
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M5. FOUDY: Yes.

MR. LELAND: Ckay. So now we have to
vote on it.

Al'l those in favor of the question,
rai se your hand to close debate. Call the
guestion, yeah.

M5. PRICE: Five in favor of closing.

MR LELAND: Ckay; opposed?

MS. PRICE: Eight opposed to closing.

MR. LELAND: W are now having
debate. Ckay? Yeah, Cary?

M5. GROTH: Graham | would just like
us to use the definition that the NCAA provides
wi th wal k-on, and that was ny recomendation wth
the gl ossary, as well.

MR SPANIER: That's fine with me. |
don't -- | was trying to capture it in one of the
previ ous di scussi ons because soneone asked for
that clarification, so that was partial; any full
schol arship, partial scholarship -- if they have
a different definition, that's fine.

M. GROTH: There is a recruiting
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wal k-on, but if we could keep it clean and just
al ways refer to that, and | think that was our
recomendation. | don't knowif it ever passed
with the glossary, but to use the definition that
t he NCAA --

MR. SPANIER. What is that
definition?

M5. YON | agree with what Cary's
sayi ng because we do know there are recruited
wal k- ons.

MR CRIFFITH Are they part of the
NCAA definition?

MR LELAND: Yes. It has to do with
t he nunber of phone calls, the kind of letter
the kind of contact. It's a very conplicated --
they either qualify as a recruited student
athlete or they don't, if they're non-schol arship
and they're on your team

MR. SPANIER. Cary, are you
suggesting -- and this is frankly a nuance
hadn't thought of -- that if you're a recruited

wal k-on, then you're really the sane as a
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schol arship athlete for calculations? 1s that
the intent of your suggestion?

M5. CGROTH: Yes. Perhaps what we
could do is any student who does not neet the
definition of an NCAA -- well, | think we need to
work on this a little bit, but | think that
what's inportant is that a walk-on is not rel ated
just to schol arship dollars.

M5. YON Al you have to do is just
add, "or is a recruited wal k-on."

So you' ve covered people who are
partial schol arship people count; ful
schol arshi p student athletes count and recruited
wal k-ons count. Correct? | think that's what
Cary's intent is.

MR SPANIER | have to ask the ADs.

I have no idea what proportion of wal k-ons are
recruited wal k-ons. | would think nost of them
are, at least at Division 1A schools.

M5. YON It varies depending on your
definition of partial. Part depends on the sport

and al so on your schol arship funding.
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I mean, | have a men's tennis team
that has one-half of a scholarship, so all the
guys that play for us are recruited wal k ons.
That's how we have a team

So even if you are fully
schol ar shi pped, you are going to count their
schol arshi p reci pients and you probably aren't
going to have as many recruited wal k-ons in that
sport, but all the other people are going to
court.

So it doesn't -- if it's not -- it's
a good thing. It is reasonable to count
recruited wal k-ons.

MR, LELAND: Yes, | would agree. It
shoul d be, because the institution has put sone
time and effort to make sure that student was
there to play that sport, so they ought to count.

Where we have been concerned about a
team to be sort of philosophic, is a student
who just, on their own volition, decides they
want to try out for a team not one that's been

brought all the way across the country with a
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promni se of a scholarship as a sophonore and al
that stuff. | nmean, we don't --

MR SPANIER. |'mready for a vote,
but | would like Bob to just weigh in on that,
because this was in part -- | nean, he had a role
in this particular one.

Bob we are asking the question in
number 18 about wal k-ons: Should recruited
wal k-ons be treated the sane as schol arship,
full or partial scholarship athletes?

If you are exenpting wal k-ons from
the cal cul ati ons, do you exenpt all wal k-ons or
just non-recruited wal k ons?

MR. BOALSBY: | don't think there are
many of the latter involved in prograns. | think
nost of the tine there has been some contact with
the student, with the prospect that would be
triggered recruitment, as defined by the NCAA.

I think we have very few people on
canmpuses |i ke yours and m ne where peopl e just
show up on canpus and decide to go out for

basebal|. Usually sonebody has been in touch
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with them and encouraged them one way or the
ot her.

MR SPANI ER: | guess ny thinking
originally was that the major thing that is
| ooked at here is schol arship support and the
financial support that goes to nmen's and wonen's
at hl etes.

So | never nade the distinction
between recruited and non-recruited wal k-ons,
because they're not getting any financia
support, and a lot of those extra players that
you see on westling teans, gymmastics teans,
men's vol |l eyball teans, swi nmm ng teans, track
and field, down the line are wal k-ons, and those
are the folks that we are keeping out through
roster nmanagenent.

MR. BOALSBY: Exactly right.

MR SPANIER.  And | think sone of
them apparently, are recruited wal k-ons. The --
even the folks -- | nmean, we heard testinony from
sone fol ks who were cut, and | think they would

fit the definition of recruited walk-ons. So |'m
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not sure | would want to exenpt --

MR BOALSBY: | think nost teans are
maki ng some cuts. | don't think the basebal
coach at Penn State is probably allow ng
everybody that wanted to cone out, to cone out.

And when you say retrigger and
recruitnment, it may be nothing nore than a
tel ephone call saying, if you are headed to
col l ege, you nmight want to get involved in our
pr ogr am

But it seens to ne the |ine of
demarcation is full or partial schol arship,
rather than either versions of wal k-ons.

As | said, | think the recruited
wal k-on is the majority.

MR. LELAND: Ckay, we need to --
let's clarify what the proposal is, and we need
to nove this thing along; that is mnor

M5. FOUDY: But this is a very
i mportant debate, because essentially what you're
saying, if you allow a recruited wal k-on to not

be counted, then you could be a full tinme
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participate -- you could be a starter on your
team and sinply because you're not receiving a
schol arship -- you could have been recruited.
You could be enjoying all the benefits of -- and
anenities of being a full-time student athlete,
and yet you woul dn't count in the participation
nunbers.

MR. LELAND: |'m not saying we shoul d
abandon it. |'m saying we shoul d decide, are
wal k-ons in here or not, are recruited wal k-ons
in or not, and then vote it up or down.

The issues aren't that conplicated.
Let's get it -- let's get it and let's vote it.

So are -- we have it defined as
wal k- on or non-schol arship student athlete. Do
you want to differentiate between recruited
wal k-on and wal k-on or just all --

M5. GROTH: Well, there is another
i ssue here, too, Ted, and that is, what do you do
for Division 3?2 | nean, Dvision 3 doesn't give
schol arshi ps, so --

MR SPANIER: We're tal king here
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about -- | nean, for many institutions, whether
you're in conmpliance with Title I X has to do with
your schol arshi p support.

We do -- in our reports we do
cal cul ations of scholarship reports. That's an
i nportant indicator of whether you're in
compl i ance or not.

It is not just participation.

MR, BOALSBY: Ted, | understand what
we are trying to do, but it's the confusion along
the lines of the definition that's creating a
problemfor nme, and | guess | would have to vote
agai nst this.

MR. LELAND: Ckay. Because right now
it stands as it reads; nobody has nade an
anendnment to it. Right? It's as it reads.

And i f sonmebody wants to nmake an
anendnent, let's make an anmendnent; if somebody
doesn't want to make an amendnent, let's no.

MS. FOUDY: The anend to treat a
wal k-on as an NCAA wal k-on was Cary's anendnent,

that it wouldn't be a recruited wal k-on.
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MR LELAND: Right now, | mean, the
chair is ruling it's not in there. |If you want
to put it in there, let's make a notion; let's do
it.

If you don't, let's nove on.

M5. CGROTH: Would you accept that
amendnment, that a wal k-on is defined as the NCAA?

MR. LELAND: Non-recruited wal k-on,
right.

MS. GROTH. Non-recruited.

MR. LELAND: Your only definition
woul d be a non-recruited wal k-on?

MR. SPANIER | think your suggestion
was just to accept the NCAA definition of
wal k- on.

Maybe what we need is just to vote
up or down a separate anendnent on whether to
add in here non-recruited wal k on.

MR LELAND: Recruited wal k on.

MR SPANIER: Right. Let's vote that
up or down and then we could vote --

MR, LELAND: In addition to wal k on
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there would be recruited wal k-on, or would it be
substitute for wal k-on?

They woul d be defined as a recruited
wal k-on or a non-scholarship athlete or do you
want -- I"'mjust trying to get it -- | think
peopl e know how they want to vote. | think
peopl e know it but we have to get it in front of
t hem

M. CGROTH:  Well, ny recommendation
with using the NCAA definition; includes
recruited wal k- ons.

So Graham either accepts that or we
vote the reconmendation as is.

MR. SPANIER.  Any student who is not
a recipient of a full or partial scholarship or
is anon-recruited walk-on will be defined as a
wal k- on.

The wordi ng can be cl eaned up but |
think the intent is clear. Maybe go on to the
next one; I'll fix the wording.

MR LELAND: Ckay; that's a good

i dea.
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W' ll nove on to the next one, which
is 22. W are still trying to work on ones that
deal with proportionality.

22. In denonstrating conpliance
with the proportionality requirenent of the
first part of the three-part test, a nale female
ratio of athletic participation should be
measur ed against the male-female ratio of the
i nstitution undergraduate popul ation, m nus
non-traditional students.

M5. MCGRAW  Again, | just put this

in for the community college level. | don't know
that it has a big inpact on us. | don't know
that we need to discuss it. |It's not quite as

i mportant as sone of the other ones.

M5. FOUDY: The only thing is that
prong three takes care of themat the comunity
col |l ege | evel because -- and they have said this
-- because they cone in, a lot of themcone in as
part-tine students, which wouldn't count as a
traditional student. They would then becone

non-traditional
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But they al so have traditional
students that are 40; | nean, they have a | ot of
full-time students that are over 30.

MS. FOUDY: In the same breath it is
hard to make athl etes of sone who are not
i nterested, regardless of age or regard | ess of
whet her they have kids or anything.

MR. CGRIFFITH Hard to make interest
based on age but not on gerund.

M5. FOUDY: W have surveys in three
to determine that.

MS. MGRAW | npve we vote.

MR. LELAND: All right. The question

has been call ed.
Al'l those -- there's no objections

-- all those in favor of recommendati on 22 raise

your hand.
Al'l those opposed?
M5. PRICE: Eight with CGene.
MR LELAND: Ckay; opposed?
M5. PRICE: Four opposed.
MR. SPANIER. kay, | think |'ve got
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t hi s.

M5. COOPER: Nine to four; it passes.

MR SPANI ER:  Yeah, on 18. |'ve tried
to nake this real sinple.

For the purpose of cal cul ating
proportionality -- 1'd elimnate the first
sentence and start, For the purpose of
calculating proportionality with the male femal e
enrol I nment in both schol arshi ps and
participation these ratios will exclude wal k-ons
as defined by the NCAA. Proportionality ratios
will be calculated through a conparison of ful
or partial scholarship recipients and recruited
wal k- ons.

M5. COOPER | nove to vote.

MR. BATES: | have question for
Debbi e.

When you use exanple of your tennis,
how do you differentiate there, because
obviously the teamis nade up of people who are
not receiving schol arshi ps.

M5. YON They would all count in
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this proposal because they would all be recruited
wal k- ons, because we don't have the schol arshi ps
for the team W spent a lot of time recruiting
them So they would count.

M5. FOQUDY: Can | nmake one point.

And | have trenendous synpat hy for
wal k- ons because | had friends at Stanford, nale
and femal e, who didn't make a team and -- but
I'"'ma strong believer in that at sone point, you
can't -- | nean, if we had, for exanple, the
U.S. wonen's national team soccer team ny
team | nean, everyone could want to go to the
A ynmpics to get a gold nmedal, but we can't all ow
everyone on the team

And at some point -- | nean,
especially with our resource issue in such dire
straits at the collegiate level -- and we've
tal ked about that a lot -- at sone point you
have to put sone type of restraints on teans.

And | love Rudy, | love the novie,
but to base a recommendation on that idea

there's got to be a point at sone tine where we

198



10

11

12

13

14

15

16

17

18

19

20

21

22

199

say, not everyone can go to the Aynpics. Not
everyone can conpete for a gold nedal

And great that you want to and it's
great that you're interested, but there is
intermurals and there's Jr. Varsity and there's
other levels that they could conpete and stil
fulfill that expectation

So at some point | think we need to
recogni ze that our resources are linmted and
this is also -- this is another issue that goes
into that, into that pie that is so finite.

MR. LELAND: Any ot her coments?

M5. YON The only comment | have
about that, and | think that Julie's point is
valid, is that nothing about this amendnent
precl udes any individual institution from making
those deterninations for thenselves

M5. FOUDY: | think ny |last coment
is, ny other worry is that these wal k- ons now
coul d possibly replace the noney needed. Cary
said it costs her noney.

That noney that we are using on
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t hese extra wal k-ons coul d now be the noney
we're using to keep that westling teamor to
keep that men's sw nming team

And so is there a tradeoff in that?
I nmean, are we going to be losing nore nen's
m nor sports by doing this?

MR. LELAND: Any other comments and
guestions?

MS. COOPER: | nove to vote.

MR. LELAND: Any objection? Call the

question?

Ckay. Hearing none, we have
recommendation 18 as anmended in front of us.

Everybody's heard it, | think.

Al those in favor of 18 as anended,
rai se your hand.

M. PRICE: Eight.

MR. LELAND: All those opposed.

M5. PRICE: Five. Seven for, five
agai nst .

MR. LELAND: It passes

M5. COOPER: Seven to four?
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A VOCE  Seven to five.

M5. COOPER  Seven to five

MR. LELAND: Now it |ooks as though
I think, if Debbie and Cynthia and | have added
these up right, that we have, what, four nore to
go, beginning with nunber 17. W are goi ng back
now and taking on those that don't deal with
proportionality.

M5. FOUDY: Can | just nmake one
comrent ?

I'"'munconfortable with us just
rushing through and asking for a vote. |If we
have to stay a little longer than one o' clock to
at least -- to discuss this to sone degree, |
think that's inportant; | think we owe that to
the public, after the tine we spent on this, not
to just rush through these | ast four

M5. COOPER | don't think we are
rushi ng through anything. W' ve been here, we've
di scussed them we have heard from everyone and
we have heard several different points of views

several tines, and | don't think we are trying to
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rush it but we are trying to nove forward

M5. FOUDY: And | understand trying
to nove forward but I'mjust saying, if it takes
us a little longer than one o' clock, | would
appreciate just having the time; not to say it's
one, then we're out.

MR. LELAND: No, | think we are

conmitted to doing that procedurally. | think
we'll stay in session as |ong as we have a
guor um

But at the sane tine, Julie, you
have the right to object. Wen sonebody asks,
calls a question, you have the right to object
and so you have every right that everybody el se

has.

MR. LELAND: Recommendati on 17, we've

got your nane attached to this.

M5. COOPER: I'Ill read it if you want

MR LELAND: Yeah, read it.
MS. COOPER: I'll read it.

Recommendation 17, page 39, line 18:
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In providing technical assistance,
the Ofice for Cvil R ghts should advise
school s as necessary that wal k-on opportunities
are not limted for schools that can denonstrate
compliance with the second or third parts of the
three-part test.

MR. LELAND: Ckay. Questions,

di scussi on?

Hearing none, are we -- we are m nus
a few of our --

M5. FOUDY: Just to explain this one.

This was sinply as we tal ked about
Phi | adel phia, one of the things we tal ked about
was providing nore weight to prongs two and
three and educating people nore on sone of the
val ue of two and three.

MR LELAND: Ckay. Bob?

MR. BOALSBY: |'mvoting yes.

MR, LELAND: Ch, you're al ready
ahead.

Is anyone -- just -- is anyone --

yeah, | think we'll -- I'mjust worried we have
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some people out here, and if it's a close vote
-- is there a consensus? Good idea. |Is there a
consensus for this one? Legal pass by con sense
sun recomendation two is and.

Ckay. Passed by consensus; thank
you.

Al'l right, recommendation 21, we
have President Spanier sign this one, but let's
read it and begin the discussion.

MR LELAND: The Ofice of Gvil
Ri ghts should study the possibility of allow ng
institutions to denonstrate that they are in
compliance with the third part of the three-part
test by conparing the ratio of male and fenal e
athletic participation at the institution, wth
the denonstrated interest and abilities shown by
region, state, national or high schoo
participation rates, or by the interests |levels
i ndicated in surveys of prospects or enrolled
students at that institution

MR CRIFFITH This is sinply the

study, right?
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M5. de VARONA: It still |eaves out
ot her organi zation that pronote and support
sports opportunities for athletes outside of the
school system which is where we get a | ot of our
at hl etes.

MR. LELAND: Wbuld you like to add
Some nore organi zations or --

M5. de VARONA: | think we've already
covered this in an earlier recommendation, so |'m
not going to support this one.

MR. LELAND: | thought this was
already the case. |I'msurprised but I'm
perfectly willing to vote for it.

M5. de VARONA: If you vote for it
then | would like to anend it by adding that
surveys al so include participation nunbers in
nati onal governing bodies that offer
opportunities outside the school system

MR LELAND: W'll take that as a
friendly, don't you think?

I don't hear any opposition to this,

so could we do this by consensus?
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M5. MGRAW M only concern is the
same as | said earlier: |If you keep | ooking at
t he hi gh school nunbers, how do you determ ne
when the high schools are in conpliance?

You know, if you're talking about
| ooki ng at the high schools and the | ower
levels. It's a university, right? | nmean, how
do you deternmine if the high schools are in
conmpliance? Do you go down | ower than that?

MR LELAND: No, but this deals
specifically with third part of the three-prong
test, so I'massuning that this deals with
coll eges and universities. | may be wong, but
I'"massuning that it does.

M5. de VARONA: | just thought that

our earlier recommendati on covered this. | don't

know why we're doing it again.

M5. FOUDY: This is actually prong
three --

M5. de VARONA: Yeah, yeah

M5. FOUDY: -- and the earlier one

was prong one, correct?

206



10

11

12

13

14

15

16

17

18

19

20

21

22

207

MR, LELAND: Sort of Title IX;
remenber Title I X

M5. FOUDY: Pardon ne?

MR. LELAND: W changed the prongs to
Title I X, | think, didn't we?

MS. FOUDY: You know, that was -- but
aren't we tal ki ng about when we covered this was
in Bob's previous proposal, which was conparing
the high school's rates, and that was
specifically conparing themfor prong one
purposes. This is conparing themfor prong three
pur poses.

MR. LELAND: So is anybody going to
vote against this? Miffet, are you? | nean,
could we do it by consensus?

Al those in favor of -- well, don't
nod your head or anything -- with the amendnent,
we'll just take it, it's passed by consensus.
Thank you.

Now we are on to recomendation 23.
I"Il read it.

The designati on of one part of the
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three-part test as a "safe harbor" should be
abandoned in favor of a way of denonstrating
conpliance with Title I X participation
requirenents that treats each part of the test
equal ly.

Addi tional ways of denonstrating
equity beyond the existing three-part test
shoul d be explored by the Departnment of
Educati on.

In addition, the eval uation of
conpliance shoul d include |ooking at all three
parts of the test in aggregate or in balance, as
wel | as individually.

Ckay, coments and di scussion
Anybody object to this?

Go ahead. Cary?

M5. GROTH: | think part of ny
recommendati on was to ensure that educationa
institutions knew that prongs two and three were
safe as well.

So somewhere in here there should be

a sentence that reads, OCR should educate
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educational institutions that all three prongs
are safe options.

I don't know if that is exactly the
| anguage, but | renenber this discussion where
we're just -- you know, there are three prongs
to conply and | think that |anguage needs to be
in there

And I'mnot confortable -- or maybe
this was Graham's -- but additional ways of
denmonstrating equity beyond the existing
three-part test should be explored by the
Department of Education. That's where you are
getting into prongs four, five --

MR. SPANI ER  Yeah, | think one of
the problenms we've had -- well, we've tal k about
all those things before, but we -- | think we
have been very weak on Title | X enforcenent
generally. No school has really ever been
punished in the end, and | think a lot of the
frustration that we have had around it is that
you have to pick one part or one nunber or one

survey -- whatever it mght be -- and pin your
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whol e case on that, and the realty is that there
are a lot of different aspects to this.

And | think the notion of one prong
bei ng the safe harbor just doesn't seemright
for a lot of reasons we've tal ked about.

The school s coul d be naking some
degree of progress but maybe not enough that
that would be a -- this whole thing you're doing
-- | think in the real world you | ook at the
whol e bal ance and you encourage people to make
progress on all the different areas at once.

So | just -- and there may be sone
addi ti onal ways, com ng out of this conmi ssion,
that you denonstrate conpliance with Title IX,
and | woul d hope that the nmaking progress part
of it, at sonme -- within a few years, that
shoul dn't be an excuse for not being there. And
that may not be a prong any nore.

So | think all of those things are
collected in here, and the part about further
education, which is part of sone of the

anendnents you nade before, | do think we -- |
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don't think we need anot her sentence here
because we have adequately said that in some
ot her reconmendati ons.

MR, LELAND: Ckay; other comments?

MS. FOUDY: Yes.

The safe harbor issue -- and Tom and
M ke can probably speak to this better -- but
the safe harbor is a protection for the
institutions, correct, in that once you get to
those nunbers, soneone -- for exanple if you
were at proportionality and a woman cones to see
you and says hey, but I'minterested; | want to
-- | want you to start a program |'ve got 15
woren that want to play who are interested at
this university.

You are protected because you have
reached that safe harbor. So its term nol ogy
comes from protecting universities and sayi ng,
we are allowing you this safe harbor, and if
nore people come to you with interest you wll
not have to fulfill that interest because you

are already not discrimnating.
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Is that correct?

MR CGRIFFITH | think that's how it
practically works and I'mnot confortable with
t hat .

I think ny university, if they're
approached that way, ought to consider it. |
don't think they ought to rely on, well, we've
reached sonme, you know, numeric bal ance and we
don't need to consider your interest -- | think
that actually denobnstrate the problemwth
relying on nuneric formulas.

MS. FOUDY: | should have known,
right. | forgot that; short-term nmenory | apse
agai n.

MR SLIVE: Anybody who represents
hi msel f has got a fool for a client, so.

My position is that we want to
create nore of a safe harbor in prong three.
That's one of goals here.

And the nore we can do, to do that,
Julie, the better off we are, and the sooner we

can do that the better off we are.
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M5. FOUDY: And does that say that

here? This |language, | think, is what | have
problems with. |I don't |like the second sentence
as well.

M5. CGROTH: Julie, | think it does in
the first sentence, where it says conpliance wth
Title I X' s participation requirenent to treat
each part of the test equally. That takes care
of one of the issues.

MR BOALSBY: | think also as an
assignnent, it's not just pertinent to this item
but the secretary, as | understand our process,
is not duty-bound to enbrace any of these things
we forward, nor is this an all-inclusive group.

I think the secretary and Depart nent
of Education staff have the opportunity to do
sentence nunber two, whether it is in there or
not .

M5. FOUDY: | would feel nore
confortable if we kept in one and three and t ook
out two, the second sentence.

MR, LELAND: Additional ways of
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denmonstrating; that sentence?

M5. FOUDY: Yes, because in essence
the idea is we want it like Mke said: Make
three nore pal atable and stronger, and we can do
that without the second sentence.

MR LELAND: | don't take that as a
friendly, but that changes the substance so we
have to have that as an anendnent.

Is there a second?

MR. SPANIER. |'ve been trying to
encourage creativity in the sense of maybe
there's sonme other ways to pronote gender equity,
get credit for it, be able to denonstrate it. |
Haven't been able to think enough about what
those specific things are. | would have
suggested them

But | just don't think there's any
merit in closing off the possibility that there
are other ways to get fromhere to there

Particularly ten or twenty years
fromnow. Maybe now we | ook, we have to | ook at

this narrowWy. But, you know, where we are now
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is very different than what a | ot of people were
t hi nki ng 10, 20, 30 years ago.

M5. FOUDY: But don't we --

MR, LELAND: Julie suggested an
amendnment; is there the second to the anendnent?

MS. GROTH. | second.

MR. LELAND: All right; it's noved
and seconded. Let's discuss the anendnent. Now
we are going to renove there-going to renove the
second sentence if this passes.

M5. de VARONA: | would like to
remove the second sentence in this, and | don't
know if this is possible to indulge this, but I
think one of the tine constraints of this
commi ssion has not |et us think outside the box
or have a solution panel so that we can address
other ways in which we can think outside the box
and accomodate nore prograns and pool nore
resour ces

So that's why | would favor voting
for renoving the second sentence.

MR LELAND: Ckay. Oher talk about
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removi ng the second sentence?

M5. CGROTH: One last coment.

G aham |'min favor of renoving the
second sentence because | think it is a stronger
reconmendati on without it.

It hits to the point that we have
been tal ki ng about over and over that the other
two prongs are not perceived as a safe harbor.

There ni ght be anot her place for
this, but this was one of ny recommendations. |

think they conbine the two of them yours and

m ne.

And | just don't think it belongs in
this one.

MR SPANIER: | just see it as
limting to take it out. | mean, Donna is
sayi ng, you know, we need -- we haven't had the

time in this comm ssion; we should be thinking
out si de the box.

Well, sentence two says, let's think
out si de the box.

So | think we just vote. | nean,



10

11

12

13

14

15

16

17

18

19

20

21

22

217

it's not earth-shattering one way or another so
I think we just vote on that.

MR. BATES: But | don't see why we
couldn't do it as two separate, because it seens
to ne sentence one actually is a very succinct
recomendation, that the, | guess, opens it up a
little bit nore.

MR. SPANIER | think that's an
excel l ent suggestion. | nean, if we -- that's an
excel l ent suggestion, in light of the positive
comrent s about sentence two, about taking it out.

| nmean, | think now we should vote
on them separately and have sentence two be a
separ ate recommendati on.

MR LELAND: Well, why don't we --
we'll vote this way. We'll vote on this --

MR, SPANIER  Could we have that as a
separate thing. | would be very happy voting on
23 without that sentence.

MR LELAND: So what we are | ooking
is -- hopefully there will be a consensus here --

that we take the second sentence out and set it
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al one as, let's say, reconmendation 25 or 23A or
whatever it is, and then we act on 23, as it then
woul d be witten, and there might be a consensus
to do both those things: pass 23 and 23A as a
separate -- are we okay with that?

MR. BATES: Yes.

MR LELAND: So before us is a notion
to pass recommendation 23, minus the second
sentence, and the second sentence woul d becone an
i ndi vi dual reconmendation by itself; we'll nunber
it later.

Any questions or concerns about
that? |s there a consensus?

A VO CE: Yes, thank you.

MR. LELAND: Ckay, great. Thank you

Now we are down to 23A, then
addi ti onal ways of denpnstrating equity between
the existing three-part test should be explored
by the Departnment of Education.

Excuse ne for doing that so fast.

COkay. Discussion now before us?

Ready to vote?
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M5. CGROTH: Can we just nake it 24 or
25? 23A, it makes it, again, part of that
recommendati on where | don't think it bel ongs.

MR LELAND: Ckay, we'll make that --
and we can nunber it later, but we'll do it that
way.

Ckay. W now have a
separ at el y-nunbered recommendati on. Donna?

M5. de VARONA: Could we just add,
addi ti onal ways of denonstrating equity and
providing nore opportunities that nmeet the needs
and interests of the students should be expl ored
by the Departnment of Education?

M5. GROTH: Wuld it be sinpler to
say conpliance with Title | X?

M5. de VARONA: Ckay. | just think
-- | want to get the idea in there with sone
words in the thing, that we want to provide -- we
want to pool resources and expand opportunities.

M. FOUDY: |s that opportunities for
t he underrepresented gender, which is the

| anguage.
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MR. LELAND: Additional ways of
demonstrating equity beyond existing three-part
tests should be explored by the Departmnent of
Education. Very sinple. How do you want to
change this?

I''mnot gaggi ng anybody; how do we
want to change this?

M5. de VARONA: | just want to find
ways that we can, you know, think outside the box
and provide nore opportunity.

M5. FOUDY: Maybe additional ways of
denonstrating equity or offering participation
opportunities for underrepresented gender beyond
the existing three-part test?

MR LELAND: We sort of said that we
were going to --

M5. de VARONA: Let's just vote on
it. It's fine with me; let's nove it.

MR. LELAND: So the proposa
separately nunbered whatever it is, is now before
us and it is witten the way it is witten.

M5. de VARONA: Ckay; let's go for
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MR LELAND: Is there consensus or do
you want to vote.

MS. FOUDY: | would like to vote.

MR. LELAND: Vote? Ckay.

Al'l those in favor of the
new y- nunber ed recommendati on, raise your hand.

M5. PRICE  Twel ve.

MR. LELAND: Al those opposed?

M5. PRICE: Twelve to one.

M5. FOUDY: |Is it possible just to --
because it's inportant. |I'mconfortable with the
i dea of thinking outside of the box and I'm
confortable with that idea. |'mnot confortable
with it if we are not staying within the tenets
of Title I X

MR SLIVE: Julie if we could just
substitute the words, conpliance with Title IX
for equity, don't you get the --

MS. FOUDY: Yeah, but we didn't do
t hat .

MR SLIVE: W shoul d have.
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MS. FOUDY: Let's do that.

MR SPANI ER: Let's reconsider.

MR LELAND: There is a notion to
reconsider. Al those in favor of
reconsi deration, raise your hand? Aye? Any
no' s?

Ckay. Now you want to call the
guestion on the anmendnent?

MR, GRIFFITH:  The amendnent will be,
we will replace the word equity with conpliance
of Title I X

MR LELAND: That takes care of
Julie's and others' concerns.

We can assune that by consensus?

The amendnments nmade in the total
recomendat i on passes by consensus.

MR GRIFFITH: Can | read the
question? Julie said she wanted to make a
statenent on the record about her dissent.

I'"massuning that the rul es that
we're following is that if you -- if we lost,

that there will be an explanation. | nean,
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that's what we've done, or tal ked about
yest er day.

So all those where | lost, | nean,
there's going to be an explanation given

M5. de VARONA: And we'll get to | ook
at those.

M5. COOPER  Recommendati on 24.

M5. FOUDY: Let's discuss that at the
end, though, right? W are going to have that
di scussi on?

MR LELAND: Yeah, | think we need to
because we have perpl exed | ooks from our authors.

So | have to make sure that we're
confortable. That was an issue when we first
started yesterday, to nake sure that we gave
di ssent its proper due, and we all agreed we
woul d do that, so let's nake sure we are going
t hat .

Recommendat i on 24.

MS. COOPER. Page 41, line 20.

The O fice for Cvil Rights should

be urged to consider reshaping the second part
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of the three-part test, including by potentially
addi ng a sunset provision designating a point at
whi ch a school can no | onger establish
conpliance through this part.

MR CRIFFITH Wiy -- it reads
awkwardly. Wy do we have by potentially in
there, Gerry? Wy don't we just say, by adding.
I think that's --

MR, REYNOLDS: | can't take the bl ane
for the phraseol ogy.

MR SPANIER. | can. | think that
was mny doing, and yea, | don't think --
potentially could cone out.

MR CRIFFITH | think it would just
be strike five potentially, including adding a
sunset provision. That would | eave ot her
opportunities to reshape it.

M5. FOUDY: | have question on
conceptually on this, and you guys woul d know
better than ne, but what happens if you have, for
exanple, an institution or high school that is

changi ng conferences or is adding football or
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they're changing their conpetitive divisions.

I nmean, how do you allow for that,
because they're going to need sone tinme in the
interimto adapt to those changes

Are we in essence hurting a |l ot of
institutions by not allowing themthat lag tine?

MR. SPANIER. Again, | think, if this
gets adopted, you know, there has to be, again,
some standard of reasonabl eness here.

But Title I X' s been in operation for
30 years now and there's been trenmendous
progress, and | think nost of us around the
table woul d agree that there will be sone nore
progress in the next few years.

But if you think ten years out, now
school s have not only had 30 years of the whole
gearing-up process but they've had ten years
bet ween now and then when this got a | ot of
attention and everything is going to be
clarified very nicely by the Ofice of Cvi
Ri ghts and there shouldn't be an awful |ot of

doubt | eft about what you have to do, to get
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fromhere to there, and | would see sone point
in the future at which you say, you know, that
is just not a good excuse any nore.

You added vol |l eyball three years
ago, soccer 11 years ago, SO you say you made
normal progress but you're still at 75/25, no we
don't buy it.

At sone point you have got to be in
conpliance for good conceptual and factua
reasons, and the fact you are making progress
just doesn't cut it at sone point.

We don't do that in a lot of other
areas of |aw

So that's the intent there, and the
sunset clause was just -- it is one possible way
of making that happen. | guess the word
potentially is in there because nmaybe
technically that's not the best way.

But rmaybe different institutions are
given different dates by which they have to do
it, as opposed to sunset sounds like the whole,

you know, everybody has done it at sone point.
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So that's why | said it.

MR. REYNOLDS: Julie nakes a very
good point, | think, that we should be careful

After thinking about this sunset
provision, | think the first order of business
is comng up with a set of rules that are
| ogi cal, rational and reasonable, and that needs
to be done before we start tal ki ng about taking
away the ability to cone into conpliance with
prong two.

MR LELAND: Ckay. O her conments
and questions that --

M5. YON | just want to point out
that Jerry and Julie have agreed on sonet hing.
Woul d someone mark the tinme and date?

MR CGRIFFITH | nove that we all
hol d hands and si ng Cunbaya together now.

M5. YON And then I'd like to
support what G aham sai d.

Those of us in the industry know
that the majority of institutions have never

been reviewed. W al so know anecdotal ly the
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majority of them or many of them have been
hangi ng their hat on continui ng expansi on and
they' ve got this all worked out: How many years
bet ween addi ng sports can | get away with et
cetera, et cetera, et cetera

So we do -- it's way past tine that
we deal with this one

M5. GROTH: You know, | agreed
initially but Julie just brought up a really good
point: What if you take Institution Xthat's in
compliance with Title I X for prong one that does
not have a football program but enters a
conference that requires football.

Now that institution doesn't neet
Title 1 X with prong one nor with prong three.
So what's the other option for that institution
for that change?

M5. YON The sunset, the sunset.
They' || have a discussion with OCR, there'll be a
reasonabl e time frane devel oped and they'll have
the chance to get it together.

MR SPANIER: Let ne ask if this
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five words
provision."

by desi gnat

VWhat if we took out the words, the
"potentially adding a sunset
Then we woul d be saying, including

ing a point at which a school can no

| onger establish conpliance.

That allows for the possibility that

it would be different, depending an a school's

si tuati on,

as opposed to, prong two is gone for

the whole world at a fixed point in tine.

di scussi on,

Does that do it?

M5. COOPER: Yeah. So any nore

notes, vote, consensus? Do we have a

consensus?

If not, do we need to vote? Yes?

Consensus; passed by consensus.

MR. LELAND: Good. Holy cow.

We are done with the recommendati ons
now. |s there other business -- we nay have a
coupl e announcenents here -- is there other
business? W said we would talk a little bit

229
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about the dissent issue. | don't know how el se
to say it.

M5. PRICEE | want to make one
announcerent for the public.

When we had the vote -- because

know t hat sone of you are keeping track of the

vote -- on recomendati on 18, the vote was 8-7.
Wien | then announced it -- | nmean 8-5; | said
7-5. | just want to nmake clear it was 8-5. It

doesn't make any difference in the outcone of
the vote; | just said it wong, and it is in the
transcript, to check it.

MR. LELAND: Yes, Julie?

M5. FOUDY: One thing we nissed was
the introductory comments for the recommendations
section. W said we'd go back there.

MR. LELAND: You are right; thank
you. Wich is on page what, Julie?

M5. FOUDY: | can't findit,
actual ly.

A VOCE W are on page 34.

MR, LELAND: Thirty-four. So | think
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we're all -- and we said we were going to comne
back now and adjust this in a way that reflects
the will of the group

So let's start.

M5. FOQUDY: | have a conment on
sent ence nunber two

Al'l of these recommendations are
designed to strengthen and inprove Title I X
enforcenment. Since we are not certain of the
i npact of a lot of these recommendations and are
not sure what the inpact will be, if it were in
fact strengthened or weakened, Title IX, | don't
feel confortable with that sentence

MR CRIFFITH  Well, but, could you
modify it to say it is the intent?

I mean, | think what we are saying
here is that | presune it's the intent of every
commi ssi oner, in whatever proposal he or she
made, to strengthen Title IX. | think that's
what it's getting at.

Now whet her it will acconplish that,

you're right, is not clear.
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M5. GROTH: | agree with Julie. |
don't think we need to have it in there. | think
we nmake our case throughout the docunent, in the
begi nni ng about our intent not to conprom se the
integrity of Title I X, and it just doesn't
belong. If we could just renove that?

MR. LELAND: Any other coments?

W' re tal king about the second sentence, all of

these recomendati ons -- go ahead, Tom
MR CGRIFFITH: One the -- | nean, the
idea of the intent, |I think, is inportant because

we voted on a series of different concepts.

If those concepts turn out to bring
us in the wong direction, then | would not -- |
woul d have reversed ny vote if | had known that.

So what | want to say, Julie, here,
is that these recomendations, at |east for ne,
are designed to strengthen Title IX provide
nmore opportunities for equal participation

So | would be in favor of saying
that's the intent, and if the data and the

t hi nki ng outside the box on any one of these
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proposals is contrary to that then | think those
of us who voted in favor of it would not be in
favor of it.

M5. FOUDY: What woul d your | anguage
change be, M ke?

MR SLIVE: Well, it would be a
tentative recommendation, is to strengthen Title
I X and to strengthen opportunities for equa
participation, and obviously if you strengthen
the opportunities for wonen to conpete in
intercollegiate athletics.

MS. FOUDY: |'mconfortable with
t hat .

MR BATES: | had.

MR, LELAND: Tom did that take care
of what you were thinking?

A VOCE: | have sone questions on
nunber three.

MR LELAND: Well, are we done with
sentence nunber 2? Are we okay with --

M5. FOUDY: \What did we decide on,

sonething simlar to what M ke sai d?
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MR. LELAND: | think so, right.

I"m|looking at our offers; are we
okay with that?

In effect, you are taking out the
designed to and in the intended to and then
adding a little bit at the end of the sentence
regardi ng, you know, providing equal opportunity
and sone other things that M ke tal ked about.

MR CRIFFITH | would suggest we
strike the next sentence, though. | don't
think --

MR. LELAND: Let ne just over here to
Percy. He was patient today and he has the next
sentence in mind.

MR BATES: Well, yes, | -- if you
recall, when we started this | raised this
question about our indicating that sone of these
may prove not to be feasible, and my assunption
was that what we put forward, where they al
portended to be feasible, so | didn't really like
that statement.

MS. COOPER: Yeah, let's take it out.
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MR, SLIVE: You know, they may not
turn out to be feasible.

I mean, | think that part of what
I"'mtrying to say is that if sone of these
recommendations turn out not to be feasible
because they don't acconplish our intent and
pur pose, th, you know -- then we ought to be
i nstructors.

So that's not what we intended.

MR. BATES: And | think that's okay,
but | just don't think we need to say it up
front. | mean, if it turns out that way, that's
fine. That was ny concern

MR CRIFFITH  The way it reads now
is, if we have really stupid ideas, we still want
you to think about this.

MR LELAND: And | don't think we
want to say that. | think that's a kind of an
odd way to begin a docunment, | think

So what ki nd of changes do you want
in that sentence, Ton®

MR CRIFFITH | would recommend j ust
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droppi ng that.

MR. LELAND: |I'msorry; the whole
t hi ng?

From t he Conmi ssion, all the way
t hrough the study.

MR GRIFFITH That's right.

MR. BOALSBY: O how about | eaving
the Commission in and striking, "recognizes that
some of these reconmmendati ons not be feasible,
but" and leave in, "urges the Departnent to give
them serious consideration and study."

It is a sinple statenent of fact.

Is there a consensus for that?

MR, LELAND: Yea.

MR. BOALSBY: Are you okay with that?

MR LELAND: Any other conments or
concerns about that?

Ckay. Any ot her unfinished
busi ness?

| guess -- it seens to be on the
fine -- how does the sound? Are we -- do people

feel that their voice of dissent was adequately
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captured in the findings?

I think we went through the
spectrum the background, the appendix, but in
the finding, | thought there was plenty of
opportunity, at least -- I'mnot sure they're
there, for the people who didn't agree with
those too, ought to sort of throw their two
cents in.

That's probably deneaning, isn't it,
but is there anyone who woul d disagree with that
position?

M. FOUDY: M -- when we talked
about this yesterday, the point of adding in a
voi ce for the actual report, regardless of who
the mnority voice is, that is crucial to the
process and we agreed that it was going to go in
t here.

Now, ny concern is with the net,
that we are not neeting again.

MR LELAND: Let ne finish with the
di ssent issue. | know you may be concerned about

the mssing. | alnost forgot about the dissent



10

11

12

13

14

15

16

17

18

19

20

21

22

238

i ssue.

I nmean, I'mtrying to organize this
inaway we can -- are we confortable the
di ssent orders, confortable that they're what we
call maybe minority opinion is adequately
captured in the recommendations -- | mean, in
the findings.

M5. de VARONA: VWhat | don't
understand is, where are you going with this
question? Are you asking this question as a
substitute for the verbal dissent that we
expressed during the process?

MR. LELAND: No, I'mtrying to figure
out -- the verbal dissent you' ve expressed during
t he process.

M5. de VARONA: -- will be reflected
in the report?

MR. LELAND: Well, that's what I'm
trying to --

M5. de VARONA: It's very inportant.

MR LELAND: Let me finish ny

sentence. It is going to be reflected in the
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reflected in the transcript, all right? But --

M5. de VARONA: Ckay. | want to hear
the end of your sentence.

MR LELAND: It is hard to talk to
sonebody who is doing this.

M5. de VARONA: Ckay.

MR LELAND: Not inpossible, but it's
not --

Now, what | was hopi ng was that
during the findings, that the dissent, when and
if there was dissent, if it was to a point where
there was a vote -- in other words, we didn't do
this by consensus -- if we do it by consensus
have trouble thinking we are going to go back
and add a |l ot of dissent.

I"mjust throwing this out as a way
to work our way through this. I'mnot sure |I'm
right. I'mjust saying this is a way to do.

MS. de VARONA: Yes.

MR. LELAND: So | was thinking, we

could go back through the findings and ask
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peopl e, you know, which ones did we vote on and
if they were consent we wouldn't worry about
those, but if there was votes, we would say to
t hose peopl e who voted agai nst the group that
gosh, would you like to add sonething here, or is
-- can you read what we have now and deci de
whether it is appropriate for you? | mean, does
it adequately represent what you want to say?

And then we woul d do the sanme thing
for the recommendation. And those were
recomendations. It seens to ne if we voted by
consensus there wouldn't need be a | ot of
verbiage in here -- and there's not a lot in the
recomendat i ons, anyway.

But then we'll go back and | ook at
those that we had voted on and the people had
di ssented and it got passed anyway, would have a
chance to make sure that that part of the report
reflected their concerns.

MR GRIFFITH | would recommended
that the STRAF draft an explanation for each of

the votes, saying, this was the majority, this
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was the minority, let the mnority see it and
work with the staff to come up with a finding.

| think the agreenment that we had
was that it was going to be succinct, right.

For exanple, | will not put ny whol e speech in,
you know, about nuneric -- the probl ens of
nuneric formul as.

But staff will come up with a short
description of that and | presune as a courtesy
they'll run it by me to see if --

M5. PRICE: |In every case where we
had a vote, we have a recorded vote with a vote
count.

W can add an additional section to
the report, giving a record vote analysis or
however you want to call it. That's what --
worked in the Senate forever; that's what we
called it.

Those docunents gave the nunber of
the -- identified what the vote was, what the
question was, what the vote count was, and then

said, states, "those voting in support of this,"
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and then briefly describes that -- | don't want
to use the word argunent, but that argunent.

"Those voting in opposition," and
you state that argunent and you -- you know, you
can consolidate that into basically a paragraph
and get those.

So that even in the case where we
had a 12-1 or whatever vote, Julie's vote would
be recorded, and those voting in opposition, and
it gives that paragraph.

Now in -- you know, in the -- that's
generally the best way to go about doing it and
there is a section of the report clearly stating
what the vote was.

MS. COOPER: Donna, Donna, is that
what you want? That's what you asked for

MS. de VARONA: Fist of all, | want
to thank the chairs for allow ng dissent and the
ability for us to express it explicitly.

MS. COOPER:  You're wel cone.

M5. de VARONA: | think it was very

important to the process and the trust issue.
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What | envisioned -- | don't know
whether -- | think this is a question of
under st andi ng what you're trying to say to ne
and |"'mtrying to say to you -- it was ny hope
that after each recommendation or finding, bel ow
that specific one, not at the end of the chapter
but as the secretary goes through it, you
denonstrate the votes, you report the votes and
then you -- if it passed; |I'mnot so sure --
you'd explain why it passed and then the dissent
is, you know, explicitly explained right bel ow
t hat .

So it is enmbedded in the process,
not at the end of the report, with the vote
tally.

M5. COOPER: That's what you just
said, right?

MR LELAND: That's what | said.

M5. de VARONA: That would be
something 1'd prefer. Now the question is, how
do we acconplish that?

MR, DI SKEY: Now are you saying this
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goes for recommendations that passed and fail ed?

The di ssent yesterday was tal ked
about in a -- because it's not a recomendation
if it failed.

MS. de VARONA: No, if it failed, we

don't --

MR. DISKEY: So if it didn't fail, if
it set, for exanple, | think Tom recomendation
five, if that failed -- so that's what we need to
know.

M5. PRICE: Let ne nmake one point.

What Donna just explained is
certainly sonething that can -- we can do, and

tal ki ng through the recommendati ons and t hat
part.

I do think it is also inportant
historically, because sone failed, sone passed,
to have a separate section stating the vote,
stating the count, and the sane with the
recomendation with stating that count, whether
it passed or failed, and giving -- and stating

what those two argunents are.
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That way, it doesn't have to be a
separate thing. It is alnost like -- it could
al rost be an appendi x on recorded votes, and
then you just, you know, it is just a brief
expl anation so the report, you could clearly see
all the votes we took, what they were, what the
vote count the opposing side, you could you say.

MS. FOUDY: But that's in addition

M. PRICE: After you have the
recomendati on then you have the rationale and
then you have the dissenting --

M5. de VARONA: Do we have to vote on
t his?

MS. FOUDY: But the dissenting voice
is in the actual report?

Ckay. My next questionis --

MR LELAND: |'munconfortabl e that
that's settled yet. | know you want to nobve on
to the next thing, but give ne a chance here.

I am-- we have worked for the | ast

day and a half and reviewed this particul ar
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draft, and to create a whole new section now --
which is what |I'munderstanding we are going to
do for people who voted no -- | had nore
envi si oned what Donna said, what | thought Donna
said, which was we woul d take exactly what we
wordsm thed here, and in those areas where we
had a vote, where there wasn't consensus, we had
a vote, we would give the people that voted in
the mnority a chance to read that, what we have
witten, and if they don't think that adequately
captures their concerns we'd give thema chance
to work with the authors to re-do it.

But it's right in the mddle. So
recomendat i on one on page 34 | ooks exactly I|ike
this, if it's passed by consensus.

And if recommendation two wasn't
consensus but it passed ten to four, we give the
peopl e that were concerned enough to vote
against it, nmake sure they get a chance to | ook
at this and nmaybe add a paragraph if they so
choose.

They don't necessarily -- they have
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to do it, author it with these guys and we'll
have to take a | ook and make sure it's al
approved in the end.

That's -- | nean, because | don't
want to redo all this wordsnithing we've done
but | do want to give -- nake sure that the
people that -- and we committed at the begi nning
of this, people that had dissent would get a
chance to throw their --

MR CRIFFITH The only thing | would
suggest as well is that on the |osing
propositions, as Debbie said, we nake a
hi storical record, that that be included as well

| think there were not nany.

MR. DI SKEY: Ted, and the approach
woul d be to tackle that in the appendices -- one
of the appendi ces?

MR LELAND: Yeah, well | think --
there are two issues.

MR, DI SKEY: That keeps it out of the
body of the record.

MR LELAND: We could do what she
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suggest ed, have a short appendi x that woul d say,
you know, these were the defeated recomendations
-- these were draft recommendations that were

def eat ed

M5. PRICE: In that case, it really
is -- | mean, if you do that for sone of those
you really should do that for all

And it isn't -- it would be
i nappropriate to have an index on recorded
votes. It is such a standard document in nost
institutions that do votes, to do sonething Iike
that. That way -- because --

M5. FOUDY: M point for the defeated
docunents at the end, if they' ve gotten defeated,
the point is so that they don't go into the
report. Now they're going in the report.

M. PRICE: (Ckay.

M5. FOUDY: So why do we need that?

I think should stick with the rationale and then
the di ssenting voi ce underneat h.
M5. PRICE: Ckay.

M5. FOUDY: And naybe you woul d j ust
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recomrendati on. Wiy do you need an appendi x for
t hat ?

MR GRIFFITH | think it was a --
because you are creating historical records. You
are not meking a recomendati on but you're saying
this was di scussed by the commi ssion and it went
down in flames.

MR BOALSBY: Wy is the dissenting
voi ce of a defeated not as valid as the
di ssenting voice on a passed reconmmendati on?

M5. FOUDY: So you are going to put
t hat where?

MR, LELAND: W'l have an appendi x.

I think what we're working on -- this is a work
in progress, but the idea might be that an
appendi x, or an appendix at the end could be

| abel ed as, you know, non-approved, non-forwarded
nmoti ons, or whatever you want to call it, and
that gives us a chance to use an appendi x, right?

M5. FOUDY: And you give the vote

tally on the --
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MR. BOALSBY: Could we all agree
here, |eaving here, though, that what goes in as
the dissenting voice after each of these
proposals that we're forwarding is, as Tomsaid
succi nct, captures the essence of what it is, but
it isn't intended to flesh out an argunent.

And | think we need to be vigilant
about that one.

M5. FOUDY: Can | just bring up ny
poi nt ?

MR. LELAND: ARe we okay on how we
are going to handle dissent, at least to this
point in time?

M5. FOUDY: No, well, that's what ny
question's about.

The di ssenting voice, how we are
going to handle it, fine with it. The context
of it and the content and what goes in there,
how, if we cannot give by law, | thought,
wi t hout neeting --

M5. PRICE: | can answer that easily

for you. | can tell you exactly what you do when
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you work in the House or the Senate and you wite
a record vote anal ysis.

What you go is you take the text of
the debate and you actually -- | nean, you
general ly take actual sentences fromthe debate
that define the debate and put themin a
par agraph that nakes sense. You mi ght have to
edit a few words to make it granmatically
correct, but you take that fromthe text of the
debat e.

So there -- it isn't a matter of --
it isn't all that different fromwhat we did
wi th our Phil adel phia neeting. W discussed the
recomendati ons and often you listed Bill and
Jay and said you could put that into a
recomrendation, all those thoughts. They said
yes and we did it.

It's not all that different than
that, but it reflects -- you know, it's just --

MS. FOUDY: Sonething that was
al ready on public record?

M5. PRICE: Yeah, it's already on

251



10

11

12

13

14

15

16

17

18

19

20

21

22

public record.

M5. FOUDY: Okay. So ny part Bto
that will be, do we get to choose? If we don't
like -- | mean, there was a lot said. If we
don't |ike what was reflected in there do we have
an opportunity to say, of things we said off
public record, | would rather have this in there,
to make nmy point. nore clear.

M5. PRICE: Okay. Wat we can do is
-- Bill's eyebrows just did one of those things
-- when we send the docunent out, it will go out
for your comments for editing, and certainly that
section will be edited.

Al 15 of you will nake edits and
comments on it. Sone may edit 20 -- ten
different ways on one sentence. W wll have to
consol idate those edits.

But that will be -- yes. Basically
the answer is yes, but in light of the fact that
15 people will give their opinion on it, there
does need to be a point of consolidation when

that -- and that generally is the prerogative of
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the co-chairnen of the conmittee to assess that.

M5. FOUDY: But if it is a dissenting
voi ce, shouldn't that dissenting voice, whoever
it is, decide on what it is?

It shouldn't be sonething that's
| eft open to the debates.

M5. PRICE: You nost likely will be
the ones that have conment on that section and
that woul d be taken nore serious.

You know, if -- and for exanple if
you were the only dissenting voice on that one
votes, for everybody else to say, oh, no, Julie
meant this --

M5. FOUDY: Let's go to one where
there was, you know, maybe three of us
di ssenting, and what we want in there the rest of
the group doesn't agree with? What's the process
for that?

MR GRIFFITH  Well, you know, |
think realistically it is not going to happen
Staff is going to take the first crack at it, and

they are going to be fair, right?
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MS. PRICE: Yeah

MR. CRIFFITH And then you are going
to get to look at it, and if you don't like it,
you are going to work with themto wordsmth it

It's -- you know, no one's going to
pull a fast one here.

M5. FOUDY: We are allowed to make
substantive changes to it.

MR &R FFITH. Reconmmendations to

staff.

M5. FOUDY: Not just granmatical --

MR CRIFFITH They're going to get
it right.

M5. PRICE: | nean, for exanmple -- |
can't even think of an exanple -- there's a vote.

Four people opposed it, we send it out and then
best intentions summarized but missed the nost

i mportant part of one of the four people and they
said oh, | really wanted this aspect of it in

there, we'll put it in.

MR CRIFFITH | don't know if you
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want to -- | think if you have a particul ar
portion of the proceedings you feel strongly
about in your dissent, you could let it -- you
could let themknow and work with them fromthe
very beginning: Gee, this nunber six was the one
that bugged nme the nost, and let ne tell you what
I want to say.

M5. PRICE: It generally works out

actually quite well. Wen you | ook at the actua
debate, it's not -- I'"'msorry -- it's not rocket
science. It usually cones together pretty well

But | would inagine there would
probably be sone --

M5. FOUDY: Ckay.

My second question is, the entire
draft isn't the entire draft.

Sone of these things we never got

back to. W never got back -- | don't believe;
| could be wong. |'ve been known to be wong
before -- the Cohen case | anguage, we never got

back the Smith Coll ege nunbers, and we never got

back the | anguage at the end of the background
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section about decrease versus increase in
nunbers, which I think is a very inportant point
that we debated on.

So when we get this draft back,
know because we can't neet, and we are not
meeting again, that all we can give is
grammati cal changes; nothing of substance,
correct?

And how -- | think -- | feel Ilike
there -- that we are wal king away fromthis and
it's like, wi pe your hands clean; okay, it's
done.

I feel unconfortabl e because
haven't seen, and because | haven't seen it, |
can't make changes to it because we have no form
to do that, and |I feel unconfortable w thout
having a formto do that, signing my nane to it
wi t hout seeing it; you know what |'m sayi ng?

Wt hout that step.

MR LELAND: Well, | think we are

going to try to get you a copy of the next draft

and ask you nake coments on it and | think we'll
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probably accommodate -- well, we will. We'lI
accommpdat e as many of those comments as we can.

If we can't acconmodate them |
think it will be up to Cynthia and | to sort of
adj udicate that and we'll try to give you a call
or we'll work with you on what the issues are.

| don't think we want to hand in
anything that, you stand up publicly and say no,
| disavow this. That doesn't nove equal
opportunity forward at all.

So we're going to try to be as fair
as we can, but we don't have the dates and stuff
right now, because we have a lot of work to do.

M5. FOUDY: And | understand your
point, but ny point is, | can't nmake comments.
Legally, | can't make conments because we are not
in a public forum

I thought you said we couldn't nake
any substantive changes to it wi thout the
agreenent fromthe rest of the group.

M5. PRICE: VWhat we will be talking

about here will be regarding the Cohen case, the
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four points that you nade; the fellows will draft
up those pieces.

We can e-mail you those in context
so you can see how it flows.

Those specific ones an continue on
with the draft, get that done and over, get your
all to sign off on that |anguage.

W may wordsmith it a tad, but |
don't think that would -- | nean, we know what
-- we had talked with the transfers. W talked
those issues about what the desire for those
section to be. | don't think that that is
i nappropriately maki ng substantive changes.

That is responding to the dial ogue
that's occurred here occurring today.

So we can send t hose changes out.

If you have edits to those changes -- | don't
think those areas are a problem Julie, is what
I "m sayi ng, because we've got the dial ogue, we
see the direction that you-all went.

MR. LELAND: O her questions?

M5. GROTH: | would like to reiterate
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what Julie just said, and | appreciate your
bringing up those -- the Cohen case and those

ot hers, because those are very inportant to this
docunent .

So we are going to be -- I"'mtrying
to reiterate what you just said -- you are going
to finish those or prepare those, send them out
to the comm ssion nmenbers, all of us.

M5. PRICE: And you all wll quickly

get back. | nean, send them out so, you know, we

can back with those within two business days or
what ever. They'|l|l be short piece so they won't
take a | ot of reading.

MR. LELAND: Let's just answer the

questions and then we'll go.

M5. de VARONA: | just have a problem

with two business days, because when this report
was witten, it got to ne at a time when |'mon
-- when | was on assignnent, and | was only then
all owed to participate in edits and not
substantive stuff in witing it, so | never

really wote -- was part of the witing of this
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docunent .

So |I''m concerned about the other
end, that | nmight mss, you know -- | think we
need a little nore tinme.

M5. PRRCE: W will take that into
consi deration when we nake any of those kinds
of --

M5. FOUDY: Well, especially since

the things that we need to ook at are limted in

number .

I mean, there was the edit of NCAA
nunbers. | wanted to be put in the background;
the disparities fill the gap

And can we get those within, like,
five days, so that we have tine? Can we say
that so we are not getting it right at the end?

M. PRICE: Yeah, no. W can get
those -- seven days. Bill is moving
cross-country this weekend and he's been working
from | aptops

M5. GROTH: Once all the changes are

made and the docunent is put together, the fina
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docunent, how do we approve that? | nean, what
happens next? | nean, if --
M5. PRICEE Well, | nmean, is this it?

MR GRIFFITH This is it.

MR. LELAND: Let nme tell you what |
think's going to happen, okay?

We no | onger have a quorum so we are
just talking, right?

What | think is going to happen is
that we are going to work like crazy with the
aut hors over the next seven or eight or ten days
and try to get another draft of this docunent
done that reflects, as best as possible, the
wi Il of the group.

It's not going to be perfect, but
we'll do the best that we can. That's what we
have done.

Then we're going to send it out to
all of you and give you as nmany busi ness days as
we possibly can for you to nmake coments and
changes in it.

We' d appreciate if those wouldn't be
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substantial changes |ike new proposals or
anything like that, but we to nake sure and we
won't have to spend -- have special awareness at
that time that those that dissented would have
appropriate -- feel good about the reflection of
their dissent, all right? 1In the docunent.

Then you would send it back to us.
And then, in effect, Cynthia and I wll oversee
the final document.

Wien it is done, it will be done, it
will be printed, and Cynthia and I will deliver
it to soneone

I think that's what's going to
happen next. So we'll all get together again
and sign it? No, | don't think so.

MS. YON So we could neke
suggestions but that's what they are, and we will
not dictate what actually the final version
because you and Cynthia as co-chairs will take
care of adding --

Wul d the docunent that you send us,

will it be confidential? Wuld it be the kind

262



10

11

12

13

14

15

16

17

18

19

20

21

22

263

of docunment that if we have an issue we'd |ike
to tell you instead of sonmeone el se?

M5. PRICE: The docunent is
confidential until it is handed to the Secretary.

And obviously 99.89 percent of it is
known.

MR. LELAND: W're going to just stay
here all day.

MS. FOUDY: No, we're not. And
you' ve heard ny | ast comment about this.

But | just feel like in the future
that we should have added. | nmean, this is too
| ate, but we should have had another neeting to
at least go over a final copy, and then -- |
mean, there's going to be changes, and how nuch
we have to say in that is going to be left to be
determ ned, and | know we've gone over a |ot of
it before, but it just seens to nme that the
process is flawed a bit and that we don't have
one nore snmall step in there that says okay;
we' ve done all these things; here's our fina

draft; let's look at it and sign off and we are



10

11

12

13

14

15

16

17

18

19

20

21

22

264

done.

M5. PRICE: But Julie, you do realize
that you did vote or have consensus on every, or
al nost every aspect of the docunent except for
the four pieces that you mentioned, and | think
there was a question on the definition

Anyt hi ng that we signed off on today
doesn't get changed

MR, LELAND: | would -- and since we
are all talking, | would agree with you. It
woul d be nice to have, because we have done a | ot
of wordsmithing. It would be nice to nake sure
all the wordsmithing that was done really works
and that the words work together the way we hoped
they would and the thing flows, because | think
we' ve done a |l ot of good work with this
wor dsmi t hi ng.

I think we are going to have to do
it electronically fromhere. W're just going
to have to get your comments back, and get them
back and put themin binders.

But | agree with you: It would be
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nice if the world were perfect, if we could all
get together again here and go through it page
by page and nake one final set of drafts.

M5. de VARONA: Thank you.

(OFf the record 1:25 p.m)
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