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MR. LELAND: Good norning. Wl cone
to the final neeting of the Secretary's
Commi ssion on Qpportunity in Athletics. |I'm
Ted Leland and along with Cynthia Cooper to ny
right, your left. | amChair of this Conm ssion

First of all for the Conm ssioners,
we have a new ni ke system here, and you push the
button on the right to speak, and it lights this
little red light, and you push again, it goes
off. And hopefully the m ke goes off too.

Remenber to speak clearly. W have
to have sone kind of person-by-person process or
one at a tinme process because we are transcribing
this. So let's nmake sure we talk into the mnike
so that we can get an accurate readi ng of what

you have to say.

In addition to that we have -- this
is for all menbers of the audi ence -- we have a
signed interpreter that will -- presently plans

on signing only those opening remarks by the
co-chair and nyself, and then she will be

avail able for signing if anyone in the audi ence
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requests it, she will be sitting over on the
si de.

Let me begin with ny opening renarks,
t hen.

The U. S. Secretary of Education,
Rod Pai ge, appointed the Conmi ssion to exani ne
ways to strengthen enforcenent, expand
opportunities, and ensure fairness for al
college intercollegiate athletes.

Presi dent Bush and Secretary Pai ge
fully support Title I X, and the many
opportunities that have followed since its
passage al nost three decades ago

Over the past six nonths, the
Conmi ssion has learned how Title I X is serving
our nation. At four town neetings we have
listened to dozens of experts and hundreds of
citizens.

This process enabled us to learn
about the law and to gather information we need
to prepare our report. Qur process in ny opinion

had been open, fair, an inclusive. W listed al
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points of view. | believe the report we are
putting together represents a fair assessnent of
the many issues surrounding Title IX, and | al so
believe the draft represents a consensus of this
Conmi ssi on.

Unfortunately, over the past severa
weeks, we have seen a great deal of speculation
about the draft report and its potential inpact.
| feel that sone organi zati ons have
m scharacteri zed our work and franmed worst-case
scenari os.

W need to renenber this, the
Conmi ssion is not the last word on Title I X
Rat her the Conmission is an inportant step in a
| ong, public discussion about the future of
Title I X

We will provide Secretary Paige with
findings and recommendations. It will be up to
the Secretary to decide which, if any,
recomendations he will inplenent.

In nmy view the speculation in

m scharacteri zati ons have served us no good in
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the end. |In fact, they do a disservice to those
i ndi vi dual s and organi zati ons that have worked
diligently to provide the Comm ssion with
accurate and conprehensive information.

Before | describe the process we will
wor k through Today, | would first like to thank
the subcommittee that reviewed this report we
have in front of us today. The subconmittee was
conposed of Percy, Rita, Tom and Donna, thank
you. | ampleased to report that | heard good
t hi ngs about -- fromthem about the draft. |It's
my understanding that they did not ask for
ext ensi ve revi sions.

Today the Commission will reviewthe
findings and recommendati ons we devel oped in our
nmeeting in Philadel phia | ast nonth.

At the onset | want to enphasize that
we are here today to review and refine the
report. W are not here to build a new one. The
time frane to put in new nmaterial has passed.

Here are the ground rules we'll work

with. We will walk through this report section
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by section in the following order. First it wll
be Spectrum of Opinions, and you shoul d have this
report in your binders in front of you

The Spectrum of Opinions, which
begi ns on Page seven; when we conpl ete that
section, we will go to the background
i nformati on, which starts on Page 12; then we
will do the appendi x and gl ossary, which starts
on Page 42; we'll do the findings, which on
Page 21, and we'll probably go through those
question by question; and then we will begin the
recommendat i ons whi ch begin on Page 34, and our
attenpt will be to go through those itemby item

Two sections, the letter of
transmttal and the short extensive (sic) summary
have not been drafted yet. These will be witten
once we have our final report and reconmendati ons
conmpl et ed.

The task of conpleting these sections
typically falls with the Chair; in this instance
Cynthia and nyself. W will work with staff to

wite these sections. bviously both sections
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will reflect the body of the report.

The Executive Summary will contain an
overvi ew of our charge, the Conmi ssion's process,
the findings, and the recomendati ons. W
appreciate in advance the Commi ssioner's trust in
us, Cynthia and |, to conplete these tasks with
the staff.

As we review each -- as we -- the
third part of our process is the revi ewed
section, the co-chairs will first ask if the
section can be approved by unani mous consent.

For the Spectrum of Options and
Background sections, the co-chairs will ask if
there are edits and then discuss the section and
finally pass the section with a consensus or wth
a vote.

Once we finish a section or an item
we will not revisit it.

For the Findings section, we will
proceed question by question and ask if there are
any concerns or edits.

At the end of time -- at the end of
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the question and the findings -- at the end of
each question and its findings, we will consider
that section for approval by consensus or, if
necessary, by a vote. W wll then nove to the
next question and its findings.

For the Reconmendati ons sections we
will follow this process: Overall the |anguage
of the recomendati ons can be edited or
recomended and can be approved or disapproved.

In our review of the Reconmendati ons
sections, the co-chairs will first ask if there
i s unani nmous consent. |If there are concerns
about specific recomendations, we will discuss
each of these recommendati ons individually.

I f unani nous consent cannot be
reached on a reconmendation, we will allow
approxi mately 15 minutes for a di scussion of
these recommendati ons all owi ng for defenses and
criticisnms and continued discussion
Conmi ssi oners who are naki ng statenments about the
recommendati ons should be succinct. | would also

ask that they preface their comments by stating
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whet her they support, oppose, or just need a
clarification of each recommendati on

At the end of each reconmmendati on
the co-chairs will seek approval for the item
either by consensus or by sinple majority vote.

Pl ease note that one reconmendati on
need not be nutually exclusively of the others.
The recommendations will be presented to the
Secretary of Education so he can study, consider
and research themand see if they are viable. W
don't have to nake trade-offs if we want to pass
on ideas to the Secretary.

On the topic of minor views, which
has received a | ot of discussion, in fairness to
t he Commi ssioners that have worked hard to
achi eve a consensus, a Conmi ssion report will not
include mnority views.

The co-chairs have devel oped the
followi ng process. |f the Conmi ssioner wants to
express his or her opposition to a
recommendation, there are, | believe, we believe,

three ways that we nake it available to do so

10
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Commi ssi oner can speak agai nst the proposa
before the Commi ssion; that statenent will be
part of the transcript in the permanent record.

Secondl y, the Conmi ssi oner can vote
agai nst the proposal. However, we should keep in
mnd that we will not be voting on many itens --
however, we should keep in mind that we may not
be voting on many itens given the fact that we
reach a consensus for nost of the findings and --
we reached a consensus in Philadel phia for nost
of our findings and our reconmendati ons.

And finally, the Conmi ssioner can
continue his or her dial ogue by making his or her
concerns known to the Departnent after the

Conmi ssion is over, and the report has been

submitted

Throughout this process, | hope we
can be disciplined and focused. In doing so, we
can conplete our -- the task at hand.

Go briefly through sonme of the ideas
we had regarding the way we woul d vote, just to

try to clear it up. On the topic of votes, as

11
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menti oned previously, we hope the Conmi ssion wll
wor k by consensus. Consensus has been the
expectation fromthe onset of our work |ast
summer. Consensus is what the Secretary of
Educati on has expected, and nost of us share that
we can reach -- share the expectation we can
reach a consensus.

In cases where we neither have a
unani nous consent or -- on a recomendati on, nor
a clear mpjority, we will then vote.

In the event of a vote, the co-chairs
will ask for a show of hands. The staff wll
record the votes and the tally sheets they have
prepared. The vote will becone part of record.

In each vote will be listed with its
vote count in the appendi x of the report.

Gven the fact that Muffet G awis
not here, we may indeed have tie votes, and
guess we coul d because soneone coul d abstain.

So here's what we thought we woul d
do, is that we would -- should we need a tie

breaker, should we have a tie, we'll hold the
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vote until Thursday when Muffet will be here.

So in other words, we'll try to
delay. W said earlier we were going to take
itenms one by one, and not revisit them |If we
end up with a tie vote, we'll sort of consider
that vote tabled until we get Muffet here and she
has a chance to vote.

She has, by the way, | don't know if
we passed it out to everyone, sent us a fax that
has her -- doesn't have really votes, just says |
agree or disagree. | think that Cynthia and I
feel that's probably not fair to consider that as
actual vote. W'Il wait for her to get here if
we have a tie vote, and hopefully that will end
the issue of tie votes.

Now, is there any questions on the
process now? Yes. Got to punch your little
button there.

M5. VARONA: Ted, | would just like
to know how you two arrived at the process by
which we will vote and rmake deci sions on these

findings? How did this cone about, as far as
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voting consensus?

Because in Chi cago when
Cynt hi a Cooper read our task, it was said, Wth
regard to the Conmission's findings, we have been
asked to present the Secretary with a report that
| ays out main argunents from each side, nain
argunents from each side

Under the seven questions we should
attenpt to accurately capture the two nain
conpeting argunents.

And |'ve been told today that now we
have consensus, and there will be no mnority
report. So | amvery concerned because |'ve been
part of this process because of the trust factor
that we tal ked about fromthe very begi nni ng when
we decided to sign on as Conmi ssioners.

And | think we are going to have
differences of opinions as | read through this
report. And | think they are very inportant that
they are expressed in the final report.

MR. LELAND: | think there's -- |

think Donna, | don't knowif we -- 1'd probably
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be better off working through this and see how
confortable you are with it. You can al ways

Vvoi ce your opinions as we go through this thing,
obvi ousl y.

But | think what we neant by that, we
have tried to stay true to, and that's that if
you read the body of the findings, we try to
present, and the staff has tried to present, and
we've all tried to present, a bal anced argunent
in there

Now, eventually we have to vote on
our recomendations. But | think if you | ook at
sort of the body of the discussion, | think they
tried to present both sides.

And | think now when we get to that
portion of the process, when we start talking
about the recomendations, if you have concerns
and you would like parts of the rationale
statenments, | guess is the way to say it, the
background, if you would |ike that anmended and
changed, | think that's the tine to bring it up

There's always a possibility you can do that and
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maybe we could put it in the body of the report.
But | think the idea that we were

going to try to present both sides of the

argunent, is -- | think we've stayed true to
that, | think in the end, though, we have to
vote.

It is unusual. We checked in | think

in all the Comm ssions that we know of and been
able to find out both through the | ast

adm nistration, there's not been, you know,
mnority reports.

So | don't know -- | know you fee
strongly about this, and |I'm di sappointed we're
not able to accommpdate you, at |east the present
time. But | think there's plenty of tine for you
to voi ce your opposition and/or anmend the report.

MS. VARONA: Just on the onset before
we begin, | want to let you know that |'m going
to participate under protest. Because of the
decision -- we were not part of the decision
maki ng process on how we would report. W' ve

gone through this -- this whole process with the
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under st andi ng that we woul d have conpeting
argunents, and as | read through -- as | read
through this docunent, | didn't find conpeting
argunents that were expressed during our hearing
process.

And at the end of this, again,
don't want to be in the front of the senate
conmittee explaining why we didn't function as

prescribed early on in the process.

So I'mjust -- | have to express
this --

MR LELAND: | understand.

M5. VARONA: -- that | amgoing to

partici pate under protest.

MR LELAND: Ckay.

M5. SIMON:  Just a minor point. |
only count 13 commissioners here, Gene isn't here
so what's this business about the tie? Oh, he
will be here? kay.

MS. FOUDY: M understanding as well
we had the nmeeting in Phil adel phia, and the

recomendations were to be put on the table. And
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I don't have the transcript right in front of ne
right here, where we tal ked about them many
times. This is going to be something where we
are going to throw all these out there. W are
not necessarily going to debate themhere in

Phi | adel phia, but we are going to talk about
them We're going to put themall on the table,
and then we're going to have a chance to talk
about themin our next neeting once we get a
draft in front of us.

And you say today that we are not

here to build a report, we are here to refine it.

And that there's going to be no nmnority voice
and there's really going to be no discussion,
then, if you are not a majority voice.

And |, like Donna, have a rea
problemwi th that. Because we, | feel like we
are missing a very inportant and crucial step

If we are going to be sending

sonmething to the Secretary, we need to spend nore

time | think on sone of these issues.

And to just all of the sudden say,

18
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wel |, we have consensus, we don't have consensus.
I don't think we, fromthe Phil adel phia neeting
to wal k out of that neeting and say that we were,
you know, felt |like we had consensus on a | ot of
these issues | think is a misrepresentation of
what happened t here.

And we woul dn't become part -- a
mnority voice would not becone part of the
official public record, and that needs to be in
that report.

If we're making reconmendati ons here

that are changing Title I X and the spirit of

Title 1 X, | have a problemw th that, and what we

are doing. And | want to have a voice in that.

And essentially you are putting a gag

order on anyone that doesn't agree with the
majority and the consensus. And there's sone
issues in here that are very controversial and
that are very contradictory that | think we have
to address.

And to not give someone a voi ce goes

agai nst everything this nation is about, | think

19
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| have a real problemw th that.

MR. LELAND: So you don't accept the
i dea that there are other ways, you are voicing
your opinion now, you have other ways to voice
your opinion? | think the gag order accusation
is inappropriate. | think it's unfair. | don't
t hi nk anybody has gagged you

M5. VARONA: Ted, but if it doesn't
wind up in the official report to the secretary,
as | read it, if there are great mnority
opinions within this group, that we can send a
report in after this report is sent out to the
Secretary. W can send one separately. And | -

MR. LELAND: That's not enough for
you.

M5. VARONA:  No.

MR LELAND: | understand.

MR. CGRIFFITH  Maybe |I'm hearing Ted
different, and | nay be.

But what | hear you saying, Ted, is
that what we will do is on -- and correct me if

I"'mwong -- on each issue we have a coupl e of

20
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options. |If there's consensus, there's
consensus. If it's not clear that there's an
overwhel ming majority for something, we will vote
on it.

In the process of that vote, if you
di sagree that this is a recomendation that
should go forward to the Conm ssioner, you wll
have an opportunity to explain why you disagree.

MR LELAND: Right.

MR CRIFFITH | think all you are
saying there is not going to be a separate
mnority report. There's going to be a report of
the Conmi ssion. There nmay be votes on the
Conmi ssi on showi ng where peopl e disagree, but
there won't be a separate mnority report. Aml
m sunderstanding or is that -- is that all we're
saying here, there is not going to be a separate

mnority report?

MR LELAND: | think, you know, as
of -- we had to sonehow structure this thing, and
I think we've, Cynthia and I, believe the best

way for us to have a voice here is not to have a

21
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mnority report. And |'mconfortable with that.
| don't feel that we are stifling debate.

I think that if there are concerns
about certain proposal that maybe has a nmajority
support here, but there is a concern about that
specific either finding and/or reconmendation, |
think we'll try to accormopdate a way for that
concern to be in the official report, but it
doesn't have to be a separate mnority report.

I think there's -- let's go through
couple more. Cary?

M5. GROTH: My concernis alittle
different; however, | do share their concern, and
that is the tining of all this. Wen we were in
Phi | adel phia, | know | made the recomendati on
that we receive the report at least a week in
advance. And the tinme was extended and we
appreciate that the tine was extended so we woul d
have nore time to | ook at the report.

However, we didn't get the report
until Friday late day. And there's a lot of

information in this report that needs to be
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di scussed.

And the issue on the table right now
about the process and the tining and what was
told in Philadelphia is systematic of sone of the
i ssues we chal | enged t hroughout this Comm ssion
and that is the conmunication in hindsight, |
think that would have been beneficial for the
Conmmi ssioners to know the process of today, prior
to wal king through this report, so we are a
little better prepared.

Because ny concern is 15 minutes on
each issue is not tinme enough. There is a
30-year old law with some significant
recomendations that's going to need nore tine.

And further, | didn't read the
recomrendation -- the process that you indicated,
Ted, so correct ne if I'mwong, we are not
all owed to go back and make additiona
reconmendat i ons.

Wel |, what happens if we engage in a
conversation and we all cone up with a better

recomendation than what's on paper? Do we not



10

11

12

13

14

15

16

17

18

19

20

21

22

have the ability to nake that recommendation if
it makes nore sense?

MR. LELAND: Well, excuse ne. Let ne
answer that specifically, then | would like to
hop back to the issue of the mnority report.

And then we'll talk about -- this is a separate
i ssue.

But | think it is fair process to say
that after all this time and after the neeting we
had in Phil adel phia that brand-new subj ects,
brand- new recommendati ons are probably not
appropriate right now. | nean | just don't know
how -- we have to stop at sone point in tine.

Now, clearly you can, you know, voice
concern, we can anend the findings, we can do
some things like that for people to express
t hensel ves, but | think to allow sonmeone to cone
in today and make a recommendation that's --
that's not contained in the present docunents is
alittle bit difficult for us. | think at sone
point in tine | think we have to stop. And

again, thisis not -- I"'mnot trying to gag

24
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anyone. |I'mjust trying to nove the thing al ong.

M5. KEEGAN. Well, Ted, | just wanted
to speak in favor of this process of just noving
this forward. | have to say, | think it is a
little bit disingenuous to at this nmonent all the
sudden pretend that none of us have the ability
to voice our opinion or have that ability now.

And we all know because we have been
getting 600 e-mails a day, that are the exact
same e-mail, it crashes our server on a daily
basis. And it is an e-nail delivered by pushing
a button on a web site when you and put in your
zip code, and then the e-mail goes. It's very
t houghtful, very personal

| nean, that's just the nature of
Conmi ssions like this. That happens; that's
fine.

But to sonmehow suggest that that's
i ndicative of public view and that any Commi ssion
like this can go through and get -- del ve through
and get everybody's exact opinion inserted into

report is inpossible. It is not the nature of a
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denocr acy.

At sonme point we have over and over
again adnmitted that there are things we would
like to nmake better. W all have the ability to
say we either agree with that or disagree with
that. There's going to be a report. This many
peopl e voted for that, this nmany peopl e voted
agai nst that.

| just really resent what | think is
being stated here for the record and in hopes
that it ends up on the front page of a newspaper
that there's sone sort of gag order. It nmkes ne
angry.

And it nekes ne angry in fact to say
to young wonen, |ike ny daughter, that there's a
group of people of there trying to do away wth
your opportunity to play sports. |It's nade ne
angry over the past couple of weeks. Because
that never, ever cane out of anybody's nouth.

And | understand politics, |
understand public relations, and |I understand the

busi ness of a press conference, but this neeting
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i s supposed to be a neeting. And press
conferences can and shoul d happen | ater
Everybody gets to say what they want to say.

If we don't have sonme process, such
as the one that is been proposed, we would just
be here forever discussing this, forever, which
is fine, but I'mnot sure that's how you want to
spend the rest of your life.

| just appreciate that there is a
process by which we are going to be able to get
all views out on the table.

And one final comrent, sonme of us are
trying to come to consensus. And there's a
di fference between believing that you have got to
forward sonet hing out of consensus and
believing -- if | thought the whole tinme we are
going to do mnority reports, | would never have
changed ny m nd about anything or acconmpdat ed
anybody else's view | would have just stuck to
mne. And | didn't. Because | understand from
somebody el se's perspective at this point.

MR LELAND: Let's go on to Rita and
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then Graham and then Julie.

M5. SIMON. | think we have a
question of clarification.

Ted, if there is disagreenent on any
of the recommendations, and there is a fornal
vote taken, will that fornmal vote be reported?
If, for exanple, we are nine-six on sonething,
will it be reported that nine people supported
this and six people did not?

MR LELAND: Yes. CQur intention was,
but our intention was not to -- again, we had to
make a decision sonetine -- not to necessarily
take role call and do it. So not say Rita voted
for, or Rita voted against it.

MS. SIMON:  Yeah, but you will give
t he nunber?

MR LELAND: Yes, ma'am Yes.

M5. SIMON. Well, | think that's --
that's okay.

MR LELAND: Graham

MR SPANIER. Well, | think all of

the points of viewl've heard seemto be valid
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points to ne and there probably ought to be a
m ddl e ground here. | think that -- | mean |
woul d hope that on nost of the points we woul d
some consensus, and when we did not, the vote
woul d accurately reflect that.

A nmnority report I'mnot sure is the
right kind of product fromthe Conm ssion. |
think what's nore inportant than a mnority
report, if there were to be one, is that the
di scussi on adequately reflect, indeed, what's in
the findings ought to reflect the different
poi nts of view

Now, the witers of this document |
think tried to do that. And it could be what
Donna and Julie were saying is that that's not
refl ected.

But | renmind the group that at our
meeting in Philadel phia, this docunent, the -- a
very large portion, if not the majority of the
findings were witten by Julie. You were the
princi pal author of many of the key findings of

this docunent. And | think that narrative
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stands. In sone case it was anended a little bit
t hr ough di scussi on.

But you and your colleagues did the
lion's share of the work in bringing into that
meeting quite a bit of substance that provided
the platformfor subsequent discussion

If that still didn't adequately, and
the docurment still doesn't adequately reflect
those divergent views that is nmight be there
then | think it is inportant we try to nmake sure
t hey do.

But you might be referring to the --
not so nuch the findings, but the recomendati ons
whi ch woul d be voted on. And | think if there is
a split vote, there ought to be sone basis for
someone reading the report to understand why
sonmeone m ght have voted against a particul ar
r econmendat i on.

There are a cluster of
reconmendations at the end -- near the end
regarding proportionality. That it seens to ne

you can't be in support of all of them Because
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they are all different approaches to dealing wth
a particular issue. Some people mght not be in
any support of any of them

But ny point is that a vote agai nst
or for certain reconendations nmay al so reflect
the fact that sonebody feels one solution is
better than anot her.

So | think, | don't see a separate
report over here as being the solution. | think
what nmakes nuch nore sense is that this fina
report give any reasonabl e reader an
under st andi ng what the different points of view
are, and then let the votes be the votes.

M. FOUDY: |In response to Lisa, when
| tal k about there not being the opportunity to
debate it, one of the things we haven't been able
to do is we haven't been able to e-mail, we
haven't been able -- | nean by |aw, we haven't
been able to have conference calls, we haven't
been able to get together and discuss the
di fferent issues.

And ny point being from Phil adel phia

31



10

11

12

13

14

15

16

17

18

19

20

21

22

32

when we really went fromtaking all the testinony
we' ve heard to actually trying to fornul ate some
type of document and draft to, now, where all of
these recomendations are in front of us, and you
have to either vote for or against, and if you
are agai nst, then your voice isn't going to
becone part of the report.

We' ve had chances to debate in the
past Conmi ssion neetings, but ny point is, is you
are not going to have a voice in the report. The
mnority voice is not going to be represented at
all inthe report. |If you are voting against
somet hing, and you're of the mnority, it's not
going to go in there, and that's what people
read, and that's what our names are tied to.

And | think that for us to not give
it time and to not say okay, here -- | nean this
is avery -- as we have heard from both sides
there is tremendous passion on this issue, from
bot h si des.

And | think that to not represent

both sides of the passion does a disservice to
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what we've giving the Secretary. Because we've
tal ked about all along, representing both sides
of the argunments, giving like Cynthia said in
Chi cago, giving the Secretary sonething that
draws out on both sides.

And for us to only try and cone up
with a consensus on an issue that for a |ot of
peopl e has different nmeanings, | think doesn't
fully represent what we have heard and what

exi sts out there today, the current state of

Title I X

MR, LELAND: Tom

M5. CRIFFITH | was just going to
say, | just disagree, Julie. | don't think that

the only way a mnority voice on a Conmi ssion can

be heard needs to be through a minority report.

I think that's the only issue we are taking about

here. | think we're tal king about having a
full -- a fulsone -- there's going to be a
transcript of everything that's done here. As
Rita pointed out, there are going to be votes

showi ng that this proposition got six votes on
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t he Commi ssi on.

I think what Ted is tal king about is
a very uncontroversial proposition. And that is,
we are not going to have a mnority report. That
is not no gag order. That is not squel ching
dissent. That's just saying we are not going to
have a mnority report.

I think the way the report is witten
now gi ves a bal anced vi ew of the passion that was
involved in each of these hearings. | think it
accurately represents what we've heard.

I, for one, | don't want to ever say
that | can't learn nore about a topic than |
| earned now. |'ve got a lot to learn about a | ot
of things. But | tell you, I, for one, have
heard a lot, and | think I'mpretty well aware of
what the issues are.

And | think it is time for us to do
what we' ve been asked to do and have spent six
nmont hs readi ng and hearing about and thinking
about, and that's to give the Secretary

recommendati ons, which as | hear the Chair's
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suggestion, are recommendations that the
secretary consider different points of view

So in other words, if | understand
it, I could vote for the Secretary to hear a
recomendati on on an issue that | mght not want
himto eventually act on. | -- | see this as
simply nothing nmore than offering up to the
Secretary, Here is what we have heard. Here are
some things that you should consider as you go
forward enforcing Title I X

If I could get two for now | am
suggesting, that if it's in order, that we nake a
motion that we proceed along the lines that the
Chair and co-chair have reconmended.

MR. BATES: You know, in listening to
our discussion, | guess |'msensitive to both
sides of the issue.

However, | have to say that when
read our process, | did have the feeling that
there were couple of areas that we were
tightening up a little nore than | was really

confortable wth.
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I think one was once we deci de we
can't go back, that | found slightly troubling.

That the second one | think has to do
with how we in sonme way -- and | don't know
whether a minority report is the appropriate
thing, but |I do think that everybody on this
Conmi ssi on has worked very hard, and | think in
sone way we need to have a way to reflect that
other than a vote that sinply shows a difference
in nunbers. And | don't know how to go about
t hat .

But it just seens ne that I"'mwlling
to nove ahead, | think we've got to nove ahead.
| have no idea how we are going to wind up or how
I mght feel at the end of this process and what
I think our needs m ght be.

So | would like to see us nove ahead,
but I do think rather than voting at the nonent
on the present procedure, that we allow oursel ves
some opening at the end of this, so that we don't
feel that whatever we agree to at this nonment, it

is totally |ocked in.
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So | guess | would not want to see us
vote on it just as is w thout having sone options
at the end of this. Because | really do feel
t hat sonmehow we need to do that.

And as | said, | don't know whet her
that's a minority report, but sonehow to reflect
differences need to be included in the process.

MR SLIVE: Ted, | think if you
conbi ne Percy's comments with Grahami's comments,
what you get is that on each vote that is not
consensus, | would expect that there would be a
foll ow up paragraph that indicates the basis of
majority view and al so a paragraph or whatever
length that is necessary that reflects the
mnority view on that particular issue. And in
that way, then, there can be a fair presentation
to the Secretary as to the rationale for the fact
that there was a split vote.

MR. LELAND: | see a |lot of heads
noddi ng. Let's do a couple nore.

M5. YON Ted, | think part of this

too, | agree with what M chael said. | think
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that probably woul d work well

But | think term nology is part of
the issue as well in terns of perception of what
it means. | think when people | ook at the word

"recomendations,” what they normally associate
with that word is that we recomend that you do
this.

Well, | think what | hear you saying
is that a recotmendation in the report is not
recomendation that the Secretary of Education
take action on that recomendation. In other
words, to followit.

It is more as Tom has described it,
which is there could be -- we coul d concei vably
pass every reconmendation and just forward all
the information. W are basically not saying "do
this," we are saying, "please consider this in
your deliberations about what should be done."

So that every reconmendati on does not
mean that we agree that's sonething he should do
W are just suggesting it is sonmething he should

| ook at.
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Is that -- is that accurate or are
the recomendations, in fact, sonething that we
are recomendi ng that he take action on?

MR LELAND: Yeah, | think what we
said in the findings, the pertinent sense is that
t he Conmi ssion recogni zes that sone of these
reconmendati ons may not be feasible, but urges --
this is on Page 34 -- but urges the departnent
gi ve them serious considerati on and study.

I think that was crafted by us to try
to walk the line you are tal k about.

Ckay. A couple nore.

M5. SIMON: | want to say | strongly
agree with Percy and Mke. | think that when we
have to vote on sone things and we have things
i ke nine-six, we might even have eight-seven
that not to indicate how the seven cane at their
deci sion or what their reconendation is really
doesn't give a conprehensive enough report.

And we are only going to be voting on
i ssues about which there is real disagreenent,

and therefore |I think that not only nunbers, but
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reasons should be included. It doesn't have to
be very long, a paragraph or so.

MR BATES: Could | amend Tom s
nmotion then to include sonething like this that
Rita just nentioned? | would -- did you see that
as friendly anmendnent ?

MR. CRIFFITH  Very nmuch so. | think
that's a good nove

MR LELAND: So what | take the
amendnent to say is that we'll nove forward with
the process as Cynthia and | have outlined wth
the addition if we get into a situation where we
vote, the courtesy will be extended to those
voting in the ninority to have a, you know, a
rati onal e statenent or some kind of a
protective -- not protective, but sone kind of
voice in the recommendation that explai ned why
there is dissent and why there was concern

That conbined with registering the
vote, the nunbers of the votes would -- would
give the Secretary of Education -- what |'m

hearing is our feelings, that would give the
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Secretary of Education a feel for the debate pro
and con and -- okay. Let's nove. Donna?

M5. VARONA: | just want to say that
| appreciate that amendnent and that it does --
it is consistent with your statenent, Cynthia,
that we would attenpt to accurately capture the
two main conpeting argunents when there's a
guestions of recommendati on. Thank you.

MR. LELAND: Ckay. A couple nore and
then we'll --

M5. GROTH: Ted, al so you had
i ndicated that want -- you and Cynthia are going
to finish the report with the staff, is that what
you've said, and then will we have a chance to
review the report before it goes to
Secretary Paige, the final report?

MR LELAND: Yes, | think if that's
the will of the group, what Cynthia and | are
going to do is the Letter of Transmittal and the
Executive Sumary, which is -- should be
noncontroversial, normally is.

Wuld it be the will of the group
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that you would like to see a draft of the
final --

M5. VARONA: | would like to make
that recommendation. | think that would be good.

MR. LELAND: Cynthia says no.

Giffith?

MR. SPANI ER:  Yeah, |'mvery
supportive of this change that's energing, but I
woul d just |ike to suggest one nuance.

The report -- the whol e process has
been designed and the report had been witten to
try with a comobn voice to capture all of the
di scussion with recognizing all the controversy.

I would be -- well, |'mvery
supportive, as | said in ny first statenent, of
maki ng sure the report includes all the points of
view. | would hate on any given vote for the
three people who voted against it or the five or
the seven, whatever it might be, to feel that
they on that issue represent a caucus, and they
have to go off and wite a mnority report for

that questi on.
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I hope what we are tal king about is
inthe spirit of a larger report, the report
witer or the chairs or the subcommittee attenpts
to capture the essence of the counter argunent
that was fundanmentally part of the negative vote,
as opposed to we all have to decide on any given
i ssue which caucus we are in for witing that
particul ar paragraph or sentence.

Am | summari zi ng what you are al
thinking or am | introducing a new elenent to
the --

MR BATES: That's within the intent
of nmy amendnent, yes.

MS. FOUDY: But | envision it,
Graham al so as being sonething that -- like Cary
says, when we | eave today or tonmorrow, that we
have a chance to at |east ook at it again. Not
to just say okay, that's it, you know, you wite
the first two sections, and we are good with it.

| think being that our nanes are al
tied to this, you know, | want to see a copy

of -- because there is going to be a | ot of
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di scussi on today, fromboth sides, the majority
and the mnority, and I just want to see what
goes in there and what will ultimtely be our
final product.

MR. SPANIER:  Well, | support that.
| assume that we will have a chance to all | ook
and conmment on the wording that energes from
extra sentences that are witten.

MR, LELAND: Well, Debbie informs ne
if this hel ps the discussion, that she thinks
Bill and Jay night be able to, in terns of edits,
but al so sort of paragraphs of dissent or
what ever you want to call it, mght be able to
begin drafting those up during the course of this
meeting, and work on it.

So if we can work this out, there
m ght be a way for those people who can't -- who
want to have their voice in and want to see that,
we could do that fairly quickly. | don't think
that takes a long tine.

Go ahead, Debbie.

M5. PRICE: Just as a point of
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clarification. W did have -- they do have their
computer with a printer. So in the thinking is
if there's -- you have a finding and you switch a
word, you do whatever, they can print it out and
read it back and then you have the piece that
woul d then be in there.

For the -- your comments on minority
view, they may not be able to articulate it
exactly, this quickly, but to get the thrust of
what you are saying, and get that signed off.

But they do -- | nmean that's the
pur pose of us having the conputer and the printer
here today so we can --

MS. FOUDY: Yeah, and logistically, |
mean, if we can't get this done that quickly,
mean, my only concern is again, you cannot, you
know, e-mmil, you can't do call separately.

And so | don't know what the process
woul d be and the next step in terns of having
sonme type of evaluation tool, since we don't have
anot her neeting together. And you can't -- you

know, you can't do it on e-mail; correct?
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Legal | y?

M5. PRICE: No, you can't. Anything
we have that's substantive, has to be a public
meeti ng.

MR. BOALSBY: Ted?

MR. LELAND: Bob.

MR. BOALSBY: At a practical level on
all this, and I know that some of this is just
jousting, but at a practical level, |I can't
i magi ne a salient argunment on one side of one of
these issues or the other, especially on the
maj or points, that hasn't been pretty well
fl eshed out by the Conmi ssion and by the speakers
and presenters that will we have had.

| can't -- this is a very wel
publicized process, and seens to ne if there's an
ei ght-seven vote in the closest of situations,
virtually everyone is going to know what the
argunents are on both sides of issue. | find it
hard to i magi ne that they aren't.

Now, given that as an assunption, it

woul d seem | i ke sonme representation of the
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di ssent should be appropriately noted in its
briefest form

But to go through a process to fully
flesh out an essay on both sides of the issue,
think is a counter productive process.

It seems to ne, | agree exactly with
Graham We ought to represent that there were
two sides of the story. W ought to represent
that there were key points on both sides.

But any effort to fully flesh out an
argunent that's going to be included in the
report is not only redundant, but unnecessary.

| think on the critical issues of
this, people know what the issues are on both
si des.

MR LELAND: Ckay. | think we are
ready to vote on Tonis notion as anmended by
Percy. And al so Debbie --

M5. YON Wiich was what?

MR LELAND: Which was | think
generally the notion was that to support the

co-chair's decision regarding the general process
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that we'll use today with the exception of making
sure that as we work through, you know, sections
and findings and recomendations, that in
addition to vote, people being able to express
non- consensus opi nions by voting against it, we
woul d al so make sone accomodation in the text to
try to know edge what you might call mnority

vi ews on each issue.

And | think we'll work on the -- if
it's okay with you guys, let us work on the
process with Jay and Bill and see how cl ose we
can cone to the best of all worlds, which is what
Juli e suggested, which was if soneone has a
concern, asks sonmething to be witten, that they
get a chance to see that and nake sure they are
confortable with that without it being a, you
know, 14-page paper

But let's just see how quickly we can
come to -- | nmean we rmay end up -- you know, this
may just be a logistical issue. Because there
may be end up being, you know, 4- or 500 minority

concerns and people voting. W nmay end up going
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through this thing fairly quickly and only being
eight or ten issues that people feel strongly
that they want to object to.

So |'mconfortable sort of noving
along with a process that Cynthia and | and the
staff have figured out with the issue of having a
mnority voice | guess the way it's said.

MR. SLIVE: Just a brief anendnent if
Tom doesn't mind -- which Cary's concerned, that
then once the docunent is prepared, we will have
a opportunity to review and correct the
docunent s.

MR LELAND: Right. Gkay. So
there's two amendments. One is the -- one is the
anmendnent regarding the minority voice, and the
other one is the anendnent regarding the
everybody getting a chance to see the draft
before the e-mail or sonething.

Yes?

MS. CGROTH: Does anyone el se feel the
need to revisit one of the findings or

recomendations, the ability to go back other
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than Percy and |? | nean, nmay be that's not part
of motion. But | don't want us to be |ocked in,
and if we feel that we need to go back and | ook
at sonething that nmay have sonmething -- a finding
that may have sonething to do with the
recomendation, | don't want us to say we are not
allowed to do that.

That may not come up. But | guess
that bothers ne that we just -- we cannot revisit
sonet hi ng

MR. LELAND: Graham

MR SPANIER. Well, | would suggest
in the interest of process and tine, it is a good
rule. But | would suggest that we allow for one
nodi fication of it. And that in those cases
where sone of the reconmendati ons m ght be
i nconsi stent or you have to talk about themin a
group because one approach m ght be better than
others, in those circunstances where the
recomendat i ons overlap, we allow ourselves to go
back and rework them

To not do that | think just boxes you
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MR LELAND: |If we box ourselves into
a situation where we're being contradictory and
sonmeone objects to that.

MR. SPANI ER  Yeah

M5. FOUDY: But on that note, G aham
I nean, that's ny question is what is the process
interms of we get the draft, we have a chance to
| ook at it again, but we don't have a chance for
i nput because we don't have anot her neeting and
there's no forumin which we can give input.

MR LELAND: Well, we're talking
about a different subject right now Ckay. So
let me finish with this one and then we'll --

MS. FOUDY: But it is related.

MR LELAND: No, |I'mjust talking
about the process for discussion, the process of
this nmeeting.

MR JONES: And, Ted, let ne just
interject and | can answer that point quickly.

You do have an opportunity for input.

| nean, there's no -- there's nothing that woul d



10

11

12

13

14

15

16

17

18

19

20

21

22

preclude you fromgetting a copy of the report
and maki ng corments to Debbie. The prohibition
is on sort of collection action of the body that
isn't in a public forum

Any i ndi vi dual Conmm ssioner can nake
comrents on a draft of the docunent and those can
go to Debbie and that sort of thing.

So | nmean we can receive the
comments, it's just that we can't, you know, we
can't as a collective sort of nake decisions that
are not adopt ed.

MR, LELAND: So let's take this
question, a little out of order, but let's take
it anyway.

| think if there are editoria
comrents, you know, | think those will be
perfectly acceptable, and we will taken them and
probably run them by Cynthia and I, as long as it
doesn't significantly change and helps to
clarify, you know, et cetera, | think we would be
okay with that.

Eventual |y we have to stop sonewhere
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t hough. Sonmewhere we have to have to have a
report and we have to hand it to sonebody.

And so the idea that we are going to
have another neeting doesn't work. | nean |
don't want to send this report out as we are
going to draft it today and then have everybody
|l ook at it and then have another neeting. |
think that's not what all of us -- everybody
signed up to.

So to have a general discussion about
anot her idea comng up, if it is just editorial
I think we'll be fine with that. If it is
substantial, Julie, | think we have -- that is
going to be a problem

MR JONES: Right. [If we subset it,
it would require a vote of the comittee, and
we' d have to do that in public.

MR. LELAND: Let's hop back to the
ot her subject about this -- about this neeting
itself.

What | had read in ny preanbl e was

that as we finished each one of the five sections
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of discussion, we would not go back and revisit
after we'd finished that section of discussion,
we woul d not go back and revisit anything.

The concern here is is that we could
end up in a position where we want to go back and
amend sonething, there's a feeling that along the
Conmi ssion that we want to anend sonethi ng, and
we, what Ted and Cynthia have deci ded sort of
doesn't allow for that.

So let's discuss that, not editing of
the report.

M5. SIMON: | want to speak to Cary's
nmot i on about havi ng Commi ssi oners have a chance
to |l ook at the whole report again and nake
substantive coments. Because if we get into
that, then we have to have another neeting. Then
this goes on endl essly.

So | would vote agai nst the anmendnent
that says that the Commi ssioners has the
opportunity to read the record what is, quote,
the final report and then make substantive

comments. Then we'll never finish
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M5. CROTH: Rita, that wasn't ny
reconmendat i on.

M5. SIMON: |I'msorry. Ckay.

MR. LELAND: Ckay. Let's talk
about -- | nmean, then, I'msort of working off
what G aham suggested, which was the probl em
bei ng that Cynthia and Ted deci ded we woul d go
section and by section and not revisit sections
once we've worked our way through that section
sort of like we had a -- alnost |ike the close of
business at a certain day, a |lot of organizations
you're on, at the close of business that day,
everyt hing done that day becomes part of the
per manent record or whatever you want to call it.
We were thinking of is section by section.
There's an objection to that. Anybody el se have
concerns? Do you --

MR. BATES: That would certainly neet
my concern. Because | just felt that essentially
we were | ocking ourselves in at all cost.

And | think what G aham had said

woul d certainly neet that. W may find that
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there is something that is really conflictual and
we would be silly to even have in there and we
need to have the option to be able to deal with
that. | would be okay with that.

MR. DE FILIPPG Yeah, ny though was,
too, that we could go back if we had a majority
of the 15 of us.

So that sonething that's a 13 to two
vote, Ted, we are not going back to discuss one
nore tine to see if | could get sone people to
cone with ne.

But maybe if sonething has got five
votes, a third of the coimittee, or then we could
go back, or by a vote of the cormittee. That way
we're not going to be able to go back over
everything, but things that as a conmittee we
really feel like we need to discuss one nore
time.

MR. LELAND: |Is there a consensus
here? | mean -- Bob

MR. BOALSBY: Just a question here.

When you first read the passage that
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dealt with this, ny understanding of it was that
we just weren't going to introduce new
recommendations in new areas that dealt with

i ssues that aren't already dealt with in the
report.

I guess | just assumed that there was
an opportunity to nmassage and play with the
recommendations a little bit based upon our
ability to arrive at sonme sort of consensus
posi tion.

Is that accurate, or when we say we
have the opportunity to, you know, deal wth
several of these recommendati ons en mass and cone
up with sonething entirely different, ny
assunption was that we just weren't going to
start throwi ng new things on the table. But that
if we could nmake what we al ready have better
that was an opportunity available to us.

MR BATES: Yes. But, Ted, | thought
| read sonepl ace where it says once we have
deci ded sonething that we are not going back. So

| heard it a little differently than perhaps Bob
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did. That's what | wanted to open up; so that we
can go back, even though we may have al ready gone
past it and nade a decision, | read it
differently than Bob

MR LELAND: | think we'll -- there
seenms to be a consensus here that that's what
want to do. W want to -- you all want to be
able to go back at the end and | ook at
contradictory issues. W'Ill have threshold vote
torequire that. But this sort of goes against
what | said earlier, and I'mfine with that.
Pretty soon ny ego is going to be bruised. But
that's okay.

M5. FOUDY: Ted, |'mgoing to keep
bruising it, then. Hold on

I'"mjust going back one thing,
because all along this process, you know, that we
are newto all of this.

| just feel, again, that we are
m ssing a | eak sonewhere, in that we are going to
di scuss all this today, and we are going to have

two different sides of the argunment given in
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brief paragraphs, or whatever we deci ded.

But there's no opportunity
substantively to give feedback after that. And
so basically what cones out of this report, who
is witing that, is that done by the subcommittee
when we have these two different voices
represent ed?

Because we're really -- if we can't
make substantive changes, we have no opportunity
then to look at what the final report is. W are
going to look at and say -- we're going to have
to say, okay, we signed off of that and our
name' s on that.

And | just feel like -- and | know we
can't drag this on forever. But | feel like we
are not accurately representing perhaps what sone
of those voices are if we don't have any input in
it.

M5. YON (Ckay. Here are the ways,
that if you do not agree with the
recommendati ons, you have opportunity for input.

And, Ted, thank you for allow ng your ego to be
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bruised. | don't know that | could do what you
are doi ng today.

I think we're fine, Julie, really
listen. First, whatever you say is transcribed
for the rest of the universe forever

Secondly, there is the vote.

Third, there will now be a mnority
statement of some type included in the report.

Fourth, we will receive a draft of
the final report.

And fifth, you will be allowed, al
of us will be allowed to send editorial coments
and slash clarifications.

And six, plus there is a conputer
here; there is a printer here. Changes will be
made on the spot for our review, as nany as
possi bl e.

Real Iy, guys, let's let themoff the
hook. Ckay. Can we just start the neeting,
pl ease.

MR. DE FILIPPG |If that's a notion,

| would like to second it.
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MR LELAND: Ckay. Any other
comments? Do | need to go through what Ted
seenmed to perceive as the nmotion? | think we've
got it, the notion is accept what we have done
but to change everything. No, |I'mjust kidding.

Motion is to accept sort of the
outline of the procedures as | describe them
with the changes that we've gone through, and
think we are sort of obvious to everybody.

Any ot her questions? Show of hands,
all of those favor of Tom s notion, raise your
hand.

Opposed? kay. Yes.

M5. COOPER. |I'mjust going to forgo
a lot of ny cooments, and | just want to thank
everyone.

First | want to thank Ted and all of
t he Conmi ssi oners because each of you have
devoted a great deal of your time and effort to
this Conmi ssion. You took tine out of your very
busy schedules to travel to our hearings and

meeti ngs.
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Thanks to the public. | want to
also -- I'msure Secretary Paige appreciates al
the sacrifices that you all have nmade to serve on
thi s panel

Secondly, | want to thank Debbie and
her staff the very fine job they have done on
keepi ng us organi zed, informed, and focused.

Debbi e, you and your staff did an
incredible job in a very brief period of tine.

We appreciate the effort and | am sure the
Secretary does al so

Finally, I want to thank the
organi zati ons and i ndivi dual s who provi ded us
wi th expert opinions, public coments, reports,
and data. W al so appreciate your contributions.
You enable us to do our job. You've enabled us
to do our job.

As we go through our draft report

today, will see nmany, if not all, of those views
expressed. And | just want to -- let's just get
started. |'mjust skipping everything. Let's

get going. Good Lord.
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MR LELAND: All right. Since
we' ve -- ready to begin.

The first itemis the Spectrum of
Qpi nions, which you'll find on Page seven of your
draft report. It is, in effect, Page seven
t hrough Page 11, and we will just proceed that it
i s now before us, our hope -- before us in effect
been noved and seconded. We'I| take that as an
assunpti on.

And now | et's di scuss concerns or
t hought s peopl e have, things that people would
like to change about this sort of introductory
pi ece.

Yes, G ahan?

MR SPANIER. Well, | think it is a
good section and | think it is very useful to
have all the different -- a sanple of quotes in
there as you do.

I -- with all the sections |'ve nade,
and what | think are principally stylistic
editing changes, it's hard to know what point

sonmeone mght feel any of it is substantive.
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But since we are going to have a
chance to look at it again, | don't feel |ike
have to go every word or comma that |I'm
suggesti ng be changed.

One of the things that I'ma little
unconfortable with is sentences that have
quot ati on marks around themthat are not
attributed to anyone. It is stylistic thing
where in that first paragraph, it is intended to
be a generalized quote, | think, not that anybody
specifically said that.

I would just be nore confortable not
having it be a quote. And just saying -- so |I've
edited it to reflect that this is a point -- a
general point of view that sone people have as
opposed to a specific quote that nobody actually
ever said.

The only other substantive conment |
have in that introductory section is that the
debate over Title I X, | think, is fundanentally a
national policy issue. Characterizing it as a

| egal issue, it only beCones a | egal issue
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because it is national policy issue over which
there are some uncertainties that have required
it to go into a courtroomon many occasions to be
clarified.

So | would like to suggest that it is
fundanmentally a national policy issue. And, yes,
it is also an enotional debate.

So these are -- | don't know if those
substantive, but | have the specific wording
changes that | think would take care of those.

MR. LELAND: | think when we are
editing like this, | think the best thing to do
is move quickly is for people to make suggestions
like that, and then just let's see if there are
objections, see if there's -- we won't need to
vote on every one of these. | happen to really
i ke what Graham just suggested as a change. |
think it is national policy not basically a
| egal .

Yeah, you can use the page nunber and
the line to identify those. So this is -- we are

tal ki ng about Page seven, |ine nunber three,
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changi ng that phrase froma legal one to a

nati onal policy.

MR. SPANIER: Well, it's change, the
changes are on several lines if you do each conma
or --

MR LELAND: Yeah, G aham has those.

Any ot her -- any objections or
t houghts regarding that proposal -- proposed

change. Maybe that's the way we should do it.
Just call it proposed change.

MR SPANIER. Well, I'd hate to be
contrarient, but if we're going to get into
matters of style, there's a ot about the style
would do differently. | just assuned that at
sonme point you let staff do descriptive work and
just let themdo it.

And as a matter of fact, | think it's
not a good change to say it's national policy and
legal. | don't want to cede any ground from --
everything is legal; right? Legal issues run the
world. | mean the point of the --

MR &R FFITH And the author of this
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chose to use the phrase | egal and envotional
VWhether it is national policy, which I don't
know, and |I'mworried about getting into that
sort of discussion. | think that's a stylistic
change. | would wite it nmuch differently, but
we have able staff who's done it. And | think
generally the -- the nessage that's sent here is
one |'mokay with. And |I'mworried about getting
into --

MR. SPANIER. Yeah, | think, you
know, if every little nuance that | have, | nean
I just was following orders. And it said if you
have commas, and please tell us about any
grammatical errors. And as a witer, | just
can't help read a docunent and not do that.

MR GRIFFITH: That's fine.

MR. SPANIER: But what |'m happy to
do is send these comments to the witer and the
staff, | am happy to take themor |eave them
And as you do your final version, and anybody
here can conme by, I'll put ny name on it, | ook on

any of the pages | have changes and, you know,
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| ook at the comments | suggest we change.

MR. LELAND: Yes. Rita?

M5. SIMON: Yes, | think it is very
i mportant that we decide in how nuch detail we
are going to go into this. Because for exanple,

I woul d say that Spectrum of Opinions is not how
you shoul d begin your report. | would have began
the report w th Background information

But if we are going to spend our tinme
di scussing these things, we are going to be here
for a very long tine.

So | think we have to allow the
peopl e who have drafted this report to go ahead.
We could give theminput. But | don't think we
could get into all these differences of
phraseol ogy and so forth.

MR. LELAND: Ckay. So the consensus
I'"mhearing right nowis we allow Comr ssioners
to nake sort of editorial, gramrerical (sic)
stylistics comments and send themto the authors,
and the authors do with them-- at least in these

sections. Right nowwe are in alittle bit



10

11

12

13

14

15

16

17

18

19

20

21

22

69

softer part of the report.

Are we okay with that? | nean is
t here anybody that disagrees with that sort of as
a phil osophy?

Yes, Donna?

MS. VARONA: | just want to clarify.
Are we changi ng why the debate over Title I Xis a
fundanental |y a national policy issue; was that
t he suggestion?

MR. LELAND: That was a suggestion

MR. SPANI ER. That was ny suggestion
yeah.

MR GRIFFITH: | suggest we not get
into this issues.

M5. VARONA: All right. That is the
problemwith this. Because it is also a lega
i ssue, as supported by court cases, every one of
them So this is substantive --

MR LELAND: So you don't like that
change.

M5. VARONA: Well, | think it is

national policy and also a | egal issue.
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MR SPANIER: On this conment then we
shoul d say both. | think --

M5. VARONA:  Yeah, can we use both?

MR LELAND: Use both.

MR. SPANI ER:  Again, | would suggest
we just send these because we can't have 18
peopl e editing a 40,000 word docunent. | think
we just send it in, and in the final version they
figure it out.

MR. LELAND: Ckay. Let's hope we
don't have to work through every sentence with
the same.

Ckay. | think we've heard a
consensus that people |iked using both of those

terns. And we are not going to get into too nuch

editorial -- other comments, concerns, thoughts?
Let's -- if you have a concern, let's get it out
on the --

M5. YON | just want to tell you you
are doing to great job.
MR. LELAND: Ch, now stop that.

MR. SPANIER: Wo do we give these

70
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to. Who is the one person who should coll ect
t henf?

MR LELAND: dve themto Debbie.

M5. KEEGAN. It's only been an hour
and seven mnutes and we've got a change.

MR. LELAND: And we're doing great.

Ckay. Page seven through 11. Yes?

M5. GROTH: The two quotes that are
on the first paragraph, do we need to have those
in there? | know, Graham you had nentioned
those. But can we just delete those? Lines
seven through nine, first paragraph. It just to
me doesn't set the stage very well. And | think
we should just elimnate both of those quotes and
end with change, at the end of line seven. So |
woul d Iike to recommend the elimination of those
two. | think we're going to get into those in
the report.

M5. KEEGAN:. | agree.

MR, LELAND: Ckay. There is a sort
of a consensus. W'Il| ask the editors not to --

the witers, the authors not to put those in
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t here.

O her thoughts or comments on this
first section?

MR CRIFFITH | think Yogi Bear
ought to be quoted in it sonewhere. Could we --

MR. LELAND: Donna?

M5. VARONA: VWhen you say the first
section, are you tal king about just the first
par agr aph?

MR. LELAND: No, we're talking about
all of Page seven through 11.

M. VARONA: Ckay. | have a conment.

I do feel when we declare that this
was an inclusive process, totally, | can think of
areas where we weren't as inclusive as we nay
have been if we'd had nore tinme, which is hearing
fromfinancial experts, high schools, |eaders,
and 1'mnot confortable with saying it is
all-inclusive. So | don't know how to get around
t hat .

MR. LELAND: Line 12.

M5. VARONA: ['mon the second
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par agr aph, Page seven, |ine 12.

M5. KEEGAN. It doesn't say

all-inclusive. It says inclusive.

M5. COOPER: | disagree totally.
thi nk we have been very fair. | think we've been
very inclusive. | think --

M5. VARONA: | didn't say fair. |

sai d inclusive.

MS. COOPER:  Well, | think we've been
i nclusive as nmuch as we could. Throughout all of
the --

MS. VARONA: Then naybe we shoul d say
i nclusive as nuch as we coul d.

MR, LELAND: Well, let's take that as
a -- | mean our process | guess at the present
time is take that as a suggestion to the witers,
to the authors.

MR CGRIFFITH | would like to make a
nmotion. Motion is always in order, | think.
would Iike to nmake a notion that we accept
Pages seven through 11 as witten. |f nenbers of

the Conmi ssion have stylistic or editoria
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changes, that they may feel free to submit those
to the staff, and the staff is to be charged to
adequately and fairly consider those stylistic
changes.

M5. YON | second that notion

MR LELAND: Ckay. Mved and
seconded. Comments?

MR CGRIFFITH | nove the question.
Let's vote.

MR. LELAND: Can you do that?

MR CRIFFITH  Yeah, | just did. |If
| get a second

MR. LELAND: The |l awyers are taking
over the world.

MR CRIFFITH | want to get to the
real nmeat in this.

MR. LELAND: Ckay. |Is there a
unani nous -- is there a consensus here?

MR. DE FILIPPG Yes.

MR LELAND: Ckay. Hearing a
consensus there, we will nmove on to Background,

whi ch begi ns on Page 12 and goes through to Page
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20.

So we are now | ook and di scussing the
Background and goes through Page 12 and goes
t hrough Page 20.

Comments and concerns. Rita?

M5. SIMON: | sent this in when
read this report as part of this subconm ssion,
on Page 13, line 15, 16, 17, and 18, that's fine.

But that only describes the data in
1971. W need a few nore lines that describe the
data between '71 and the present tine. That's
not included in terns of athletic participation
and sports.

When you are taking about the state
hi gh school associations, you say that, but then
you don't tell us what happens after '71

MR. LELAND: G ve us the page and
Iine item again.

M5. SIMON: It's Page 13, and you go
through lines 15, 16, 17, 18, you need nore to
say what has happened after 1971.

MR JONES: That information is on
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the graph on the next page. But we could use the
narrative. W could actually add the narrative

M5. SIMON:  You need the narrative.
I knowit's on the graph. You need the
narrative

M5. PRICEE |'msorry. W did nake
that edit, Rita. Apparently, and this would have
been ny error, I"'msorry. And | apol ogize. W
will copy this page for everyone. W nmde the
edit, but it was the only edit to the docunent.
The only difference in the docunment and | sent
you the wong version. He is copying this page
for everyone. But in the nmeantine, let ne read
t he change, how we adapted t he change.

It would be -- well, it will be
slightly different than yours because it is an
addition but it will start on page --

MR CRIFFITH  Where will you be
i nserting?

M. PRICE: Page 13 staring on line
16. It should be reading, |I'msorry about this,

it's my error: According to the Nationa
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Federation of State Hi gh School Associations, in
1971 approximately 7.3 mllion boys parti cipated
in high school sports as conpared to 294, 000
girls.

In 2002 3,960, 517 boys parti ci pat ed,
but girls' participation had grown to 2, 806, 998.

So we added those --

M5. SIMON:  That's what | phoned in,
and t hank you.

M5. PRICE: He is making copies and

we'll get to that everyone. | apol ogize.
M5. VARONA: | have that on mne
M5. PRICE: | don't have it on m ne

so let's nake sure we get that accurate page to
everyone. That was the only change that was
suggested. Apparently it was in the ones
e-mailed, but I sent the wrong docunent to the
girls who copied it. | apologize. W'Il print
anot her page for you.

MR, LELAND: Oher? W are on
Page 12 through 19 or 20. Everybody -- Any other

comrents? Yes?
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M5. FOUDY: | have a coment on just
some of the tone of the | anguage because in the
first, for exanple on the first sentence --

MR LELAND: Page and line.

M5. FOUDY: Sorry. |'mon the wong
page. Nunber 12, Page 12, line five. Wen they
say: For much of nation's history societa
attitudes placed an artificial limt on girls.

Then they go on later to tal k about
Page 13, line one, many wonen were denied
opportunities.

And | think that we've recognized
that we have made progress and that we have nade
great strides, but |I think we are putting
everything in the past tense. And | think we
al so need to recogni ze what the present state is.

And there is no nmention in this
report of what the present state of the union is
in ternms of wonmen's participation nunbers.
Because there still is a gap.

And | think we need to recognize

that. That wonen's participati on nunbers are
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still only at 42 percent. The athletic
schol arships are still only at 43 percent,
operating budgets, 36 percent, and recruiting
budgets, 32 percent.

And nowhere in this report do we give
a present state of the union. W talk about the
great strides we have nmade, but | think we al so
need to also highlight there are still strides to
be nmade and that there still exists a gap

And none of these statistics are
shown in here, and | think that we should add
sonmet hing that gives -- | nean here is a report
on Title I X, we need to say where we are at, what
the state of Title I X is.

MR LELAND: Ckay. Debbie?

M5. YON Two different subjects
Julie is bringing up. Julie, | don't want to
address the part about the statistics that aren't
t here.

But in terns of the context, in the
content of the lines that you referenced,

don't -- | encourage you not to read into that
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nmore than what was suggest ed.

This was provided by historical
context, and by the nature of being historical,
it is in the past tense. So your subject verb
agreenment needs to be in the past tense. That
woul d mean that the statenent, "women were
denied," in reference to the past, would be
appropri ate.

The other part I'mnot trying to --
there may or may not need nore statistical data
as for today. But that's all this is, is as part
of paragraph siting history.

M5. FOUDY: Yes. | agree with that,
that we have to give the background, we have to
set history, but sonewhere in the background,
there nust be an inclusion of where we are today
and what the total big picture is. Because we
don't have any type of big picture, chart, or
acknow edgenent even that there is still a gap.

MR LELAND: So nowhere in the
findings you found anything that nmeets your

concern.
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MS. FOUDY: No.

M5. VARONA: Nowhere in the findings
is it put into perspective where wonen are today,
we have with these statistics

MR JONES: Well, the charts include
statistics for 2000, 2001. Every one of the
grafts cones right up to the nodern

M5. VARONA: It would be hel pful
though, to clarify it in language. You have
clarified it in language in the past, but | think
it is very inportant to clarify it in |anguage as
to the state of union where wonen are today.

M5. FOUDY: | mean, they give the
participation nunbers, but | think it is helpfu
to also look at athletic schol arshi ps and
operating budgets and recruiting budgets. |
mean, that's all part of it, a very big part of
it, and we don't acknow edge it anywhere. [|I'm
just saying | think we should acknow edge what
the present state is.

M5. YON | have no problemwith

that. | think it could be hel pful
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| only ask that if and when we do
that, that we put it in its proper context. You
do not -- the public will not get the true

picture of this if you just cite the figures

without listing or providing a statenent relative

to nondiscrimnatory reasons for the differences,
as an exanpl e in equi pnent budgets. If you are
going to go to operating budgets and tal k about
percentages, you are going to have to nake it
clear that it costs nore to outfit and equip a
football player than it would a woman's | acrosse
pl ayer, as an exanpl e.

So if you do Julie's suggestion
which | don't see a problemw th personally,
pl ease be sure that that is denoted in sone way.
Because the public won't -- they will just |ook
the percentage and think, wow, that's bad. They
don't have the experience to understand that it
coul d be due to nondiscrimnatory reasons.

MR LELAND: | know we're -- | think
this is very inportant, and | wonder as |'m | ook

at findings | see sone -- | don't see those
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nunbers, but | see sonme verbiage that's sinilar
to what -- that acknow edges sone of your
concerns.

I"mwondering if we wouldn't be
better off asking to have sone nunbers and charts
put in the findings as opposed to considering
that background. [|'mjust trying to make it a
friendly way to do that.

If you | ook at Page 22.

M. FOUDY: | think -- okay. Sorry,
go ahead. 22?7

MR. LELAND: Nunber -- line eight,
nine, 10, 11, it talks about it is not probably
enphasi zed as nuch as you would |ike to enphasi ze
it, Julie, but it does say that there's --

M5. FOUDY: VWhich |ine?

MR LELAND: Page 22, line eight,
nine, 10, 11, I'mnot really -- I'mstruggling in
my own mnd with how to handl e your concern
because | think probably a lot of the
Commi ssi oners share it.

M5. FOUDY: | think the way -- and
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saw that on Page 22, but | think it's kind of
like, "and by the way," in some cases.

Where | think this is a very
i mportant issue because | don't want to
m srepresent that. | think we definitely need to
acknow edge that what we've -- the strides we
have made with Title | X have been trenendous and
t here have been wonderful things that have cone
about because of Title I X

But | also don't want to m srepresent
that all things are equal and that we are at a
state that is ideal

And so | think you have to give
somewhere in the background present state of
what -- the gaps that still exist, and | don't
think we really address that adequately in the
findings or in the background.

M5. GROTH: | would like to agree
with Julie because | think that the findings nake
it lost and I think the background is a very
strong statenment. And | think it is beneficial

for us to add that information in the background.
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MR LELAND: Yeah, Lisa

M5. KEEGAN: Ted, would it be
possible, Julie, to get the essence of what you
want, look at Page 19, line two, where it stops,
last line before that time |ine.

If you add the word currently and a
comma, and you just give it, this is what it
| ooks like right now, here's participation
here's any of the -- Page 19, Cary, line two, the
| ast sentence of this report. It says, The gap
has narrowed, and then either another paragraph
or sonething, just go currently and give the
state of affairs that addresses what you think
needs to be in there, Julie, and you nentioned a
nunber of things.

Wuld that work for putting it --
wi t hout going, you know, 14 pages nore. | nean,
just a sentence or two so that you get the
essence of that in there.

MS. FOUDY: Well, | have issues with
Page 18 that we haven't gotten to yet as well.

MS. KEEGAN. |'m on Page 19.
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Ms. FOUDY: | know, 18 and 19 in
terns of participation nunbers

M5. KEEGAN: Ch, okay. Al right.

MS. FOUDY: More -- mine is the
conceptual approach of, yes, we've nade great
strides, but here's what the current state is.
And that's all |'m saying.

MR LELAND: | think people, at |east
I'"'mnot hearing any of the Conmi ssioners object
to the concern that you've voiced, it is just a
matter of where would you be npbst confortable
putting it in the report, and | think we can --
staff said they would be willing to work with you
on a paragraph or two in the next few hours to
see if we can't wite up sonething, because
think that is sonething that seens to ne the
Commi ssioners share a concern on and woul d
support you.

So, Julie, | mean, do you want us to
give it atry? W could try to anend |ine two
and three on Page 19, begin a paragraph there

that |ays out your concerns --
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M5. FOUDY: Yes.

MR, LELAND: -- and then that seens
to put it in a promnent space -- place. Place,
space. Thank you.

Yes, Bob.

MR. BOALSBY: | do want to go back to
what Debbi e sai d, though.

I think we've all tal ked about the
EADA report, and if this is just going to be a
regurgitation of nunbers that are in the EADA
report, | think that's exactly what Debbie's
concern was, that those are not going to be what
we would |i ke themto be.

For instance, | think, you know, we
have tal ked about expenditures in football, but
it would surprise nost people to find out that
the cost per student athlete in both nen's and
worren' s basketball is higher than what nost
institutions are spending per student athlete in
football. You can't |ook at the nunbers and get
t hat .

And so | think we need to be
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responsible in how we present this. And | agree
with Julie that it needs to be in there as state
of affairs, but | also agree with Debbie. It is
extrenely deceiving, and | just think we need to
be careful how we present it.

MR LELAND: So what |'m hearing from
the two of you, you are very supportive of what
Julie suggested. You would like to | eave out the
dol l ar issues, | nean not the schol arship issues,
not the participation issues, but --

M5. YON | don't really have an
i ssue with whatever statistics she wants to put
in there as long as they are accurate.

But when you tal k about their being
accurate, the problemis what -- there has to be
a caveat, a footnote, sonewhere you have to try
to help the public understand what they are
| ooking at and what it really represents, whether
it is the difference in outfitting and equi pnent
a football player, or whether it is the
di fference in schol arshi p expendi tures when we've

tal ked about this a lot, and that is that we have
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a predoni nant nunber of men who, no of fense, need
to go to sunmer school to stay eligible. And we
don't have that situation a lot of places with
our wonen.

Sonehow i f the public just |ooks at
nunbers, the percentages |ike 65, 35, they would
just say, wow, that really is out of kilter,
sonething terribly is wong.

We have to help them better
understand what it is they are looking at if we
are going to do this.

MR LELAND: Well, | think we could
try to draft something up and get the three of
you try to draw sone kind of consensus.

I think everybody is supportive of
what you want to do, and | just think there is
some sort of -- | don't know what to call them
just sone concerns about certain parts of the
nunbers that you said.

O her -- | had one -- | hate to do
this. But | had one, and I think it al ong

Julie's -- on line one of Page 19. "Men have
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experienced a decrease in opportunities and
teans."

You know, | just feel nore
confortable if it said slight increase, snall
decrease. | nean, | thought that we sort of |eft
the room wi t hout being able to reconcil e that
nunber .

And if there's a feeling in the
conmi ssion that there has been a decrease in
men's opportunities, it had been slight at best.
At the biggest | should say, at worst, and not --
this -- this -- the way it is witten it al nost
sounds |ike for the increase wonmen's
participation, we have had a subsequent identica
decrease in nen's opportunities, and that's not
what the nunbers tell us.

| think there's a debate on this from
what we've heard as to whether there's been an
increase in nen's participation opportunities, a
flat or a slight decrease in them but | don't
think -- sort of leaves it -- | just though this

was -- | don't know.
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MR BOALSBY: Ted, | take issue with
that. Wiether you want to go out and |ine people
up or just use the statistics, | think it is
cl ear many nen's teans have gone away, and nany
opportunities for student athletes on the nale
si de have gone away.

I think the nunmbers are nitigated by
a mgration fromNEl institutions and ot her
divisions so you are right about a slight
decrease being in place.

But | think if you | ook at
institutions across this country, there are nany
wrestling prograns, gymastics prograns, Sw ming
prograns, baseball prograns that is have gone
avway.

And so sonehow that needs to be
reflected, and if the gross nunbers are a slight
decrease, | think we al so ought to footnote that
so that it is clear that the reason that that's a
slight decrease, and the reason is that nany of
these programs have gone away, and that at the

same time there's been a nigration that has
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created a leveling effect there. | think it is
i naccurate to portray it any other way.

M5. FOUDY: We are tal king about 1ine
seven on page 18, correct? For nen athletic
participation fell from 248 to 234?

But that is in reference to line
seven on 18; correct? And it is also referenced
on line 12 where it tal ks about participation
nunbers and teans.

And you | ooking at the GAO report
from2000. And if you look at the nost recent
GAO report from 2001, it actually shows that
men' s participation opportunities have increased
by 11,000. And | think that's what you are
tal king about is we had the debate, the nobst data
shows they've actually increased and the team
nunbers have increased as well

| agree with Bob, that, you know
obvi ously we have lost men's teans, but the
mgration of -- is it because of a migration of
westlers beconing -- universities choosing to

start other nmen's teanms or why are we saying in
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the latest report an increase in nunbers and not
addressing that?

MR. BOALSBY: Well, nobody anywhere
is adding nen's teans, in any sport, except
per haps soccer when the boom took place, but it
is -- it's just not a fair representati on unless
we portray that.

And if 11,000 gain is the right
nunber, you know, we all -- we've tal ked about
having to eventually cone to sone cl osure on what
the right number is. It is slight decrease, it's
a slight increase. It doesn't nmatter to ne
particularly howit is portrayed, in terms of
t hose nunbers.

But | think to not recognize that
t here have been hundreds and hundreds of nen's
progranms in Aynpic sports lost is an inaccurate
and irresponsible way to portray this.

M5. COOPER | agree.

M5. GROTH: At the same tinme | think
it's inportant if we are going to address the

teamissue, one thing we didn't hear throughout
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our hearings was the nunmber of wonen's teans,
particul arly wonen's gymmastics, and while the
nunbers may vary dependi ng on who you hear from
there are still nore significant nunber of
woren' s teans, particularly gymastics and now
swi nmi ng that have been elininated.

I think the bottomline is
participation. And if we are going to refer to
the GAO report in this docunent, then we need to
be consistent with the data that we are using.

And the GAO report indicates that
there's been an increase in participation in
men' s prograns, not necessarily teans, but
participation rates

And if you look at 13 and ask -- you
were tal king about on Page 13, we list the NCAA
we have the chart there, anyone just |ooking at
the snapshot, it shows there's been an increase
in participation.

But yet, the next page -- or excuse
me, you go to Page 18, it contradicts the chart.

Says there's been a decrease.
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So we need to nmake sure that we use
the sane information throughout this document.

MR. LELAND: Well, Rita.

M. SIMON: |f you pull together al
of the data that are described fromline two, I'm
tal ki ng about Page 18 fromline two through
line 31, then the summary statenent | think
accurately reflects those data.

There has been great progress for the
wonen, and there has been a decrease for nen.
don't think you should add any adjectives,
adver bs, or anything.

Those data frompage -- if the data
fromline two through Iine 31 are the data we are
going with, then the sunmary statenent accurately
refl ects those data.

MS. FOUDY: But that's what |I'm
saying, Rita, is that the nost recent data from
the 2001 GAO report contradicts what we have
here, and | think we should put the nobst recent,
which is Cary's point, which is what the graft

poi nts out.
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And so | think it's inaccurate what
we are representing.

M5. SIMON:  Then we have to add those
data. But -- okay. Then you have to change the
data. Not in the paragraph?

MS. KEEGAN: It is in the paragraph
March 2001, GAO report. |Is that inconsistent
with what's above, Julie?

M5. FOUDY: \What paragraph are you
tal ki ng about, Lisa?

MS. KEEGAN: Line 22, page 18.

M5. SIMON: Al right. That's the
six of 25 wonmen sports experience |ost, for
men -- half of nen's sports. Okay. Then that's
still the sunmary statenment is still accurate.

MS. GROTH: Lisa, that's addressing
teans, but | don't renmenber, recall if it was
Cory or in the GAO report that indicates that
participation nunbers -- if a westling team or
anot her nmen's program was di scontinued, stil
there was an increase in participation in some

sports such as baseball, football, and nen's
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So if we are going to tal k about
participation, we should talk about participation
t hroughout the docunent. | think the teamissue
muddi es the water. W still need to acknow edge
that there have been nen's prograns and wonen's
prograns, teans, that have been elim nated.

MR. LELAND: Could | neake a
suggestion? You know, we at one point in time
during the Conmi ssion's deliberations, we had
Conmi ssi oner who said, you know, the |east we
could do as a Commission is agree on what these
nunbers are and what the nunbers nean.

In this particular issue, the

decrease in nmen's -- | don't think we ever cane
to that position. | don't think we ever agreed,
these are a set of data we'll agree with. W

heard one guy, one expert in statistics say one
thing, we said another one say another. W | ook
at one GAO report and it has one cohorted
compar ed, you have another GAO report that

conpares two different cohorts
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And so | propose as a, hopefully, a

conmprom se that this line one on 19 be anended in

sone way that will reflects the feeling that
there have been sonme | ost opportunities fromthe
men's side, but in aggregate there's a debate
over whether -- | shouldn't say, where there's a
debat e over an aggregate of nmen's |ost
opportunities.

Because that's the way | feel. |
don't think we ever -- we're trying to re-debate
what we tried to debate when we had experts do
and | don't think we cane to a concl usion, and
I"'mworried that we can't today.

MS. FOUDY: What if -- Ted, what if
we on that note, what if we put in the nost
recent data, which is the 2001, so that that's

accur at e.

And then to Bob's point underneath we

recogni ze that there has been, which we hit on
line 21 through 31, there has been a big
decrease, you know, in these prograns.

And then summarize it at the end, but
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make it accurate saying, there has been an
increase in participation nunbers gross, but
clearly one of issues here is, you know, the |oss
of sone of these, you know, nmen's finer sports.

MR. LELAND: Did you authors,
potential authors hear that?

M5. PRICE: There needs to be --
there should be clarification, though, between
what the 2000 GAO nunbers represent and what the
2001 GAO nunbers represent.

MR. SPANIER: | think you are just
treadi ng on very dangerous territory here.

One year you are showi ng a decrease
of a couple of percent, and the next year you are
showi ng an increase of a tiny fraction of one
percent, and we're using words like -- we're
usi ng descriptive -- | just want to go back. W
are going to nmake those changes and | ook at the
dat a agai n.

Because one of our -- one of the
folks who testified prepared |ike a 40-page

statistical analysis that | | ooked at very
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carefully and was rather persuasive, and now t hat
anot her report to pop up that | haven't | ooked
at .

To in a statistical sense if it is
even -- | mean if you said the nunbers -- while
the participation nunbers, overall participation
nunbers of nmen have not changed nuch, that woul d
be all right. Then we don't have to argue about
whether it is three one-hundredths of one percent
decline or 1.2 percent of an increase or
sonet hi ng

I"mjust -- worry about |ooking at a
new set of nunbers and say a-ha, now we could
have a different conclusion

It is not the right way to treat
data. And what we have attenpted to do in this
report, and it does trouble ne, and I'mgoing to
suggest a few words on Page 12 -- to bend over
backwards to show that we are being geared to
anot her point of view on one issue or another, we
have a tendency to engage in hyperbole.

And so there is a section in here
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which is the university president, which troubles
me greatly where we are indicting all of higher
education for gross discrimnation in all
respects of our functioning prior to 1972.
There's even comment in there, even state

uni versities.

Well, | could point to a lot of state
uni versities that were not discrinmnating in
their adm ssions in 1972. Back on Page 12.

So | understand how we got there. W
are engaging in a certain anount of hyperbole to
prove how open we are to one point of view or
anot her .

But we just ought to stick to the
facts. And if the facts are in dispute, just
generalize a little bit to make a point.

There's no disputing that a | ot of
men's teanms have been lost. There nmay be sone
di f ference of opinion whether it is a tiny
fraction up or down in the overall participation
Let's just say that.

MR LELAND: Yes, Rita.
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M5. SIMON: It's a basic statenent
that anyone who teaches research met hods knows
that you don't look at blips in data, which is
what you are tal king about, Graham and see them
as long-termtrends. You have to wait and see.

So what happens fromyear to year, if
they go up a little bit and then the next year
they go down, that is not indicative of any
trends. And we have to be very carol of it.

| brought with us this Cravet's
report, U.S. Departnent of Education. And what
those data showin ternms of nen's teans and nen's
athletics from 1982 to 2001 and wonen's,
et cetera, suggest what the authors have
sumrari zed as the data.

There have been big increases for
wonen. There have been decreases for nen.

That's what it shows. Big increases for wonen,
and decreases, and | don't think you need an

adj ective or adverb fromthat. That's what these
data show.

MR LELAND: Ckay. Let's try to cone
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to the question on this. You know, | think we
have nove along. W couldn't decide on what the
data showed earlier.

One or two nore questions and then
we'll nove. Cary, we'll need a notion of sone
ki nd.

M5. CGROTH Rita.

M5. SIMON:  Yes.

M5. GROTH: | struggled with that
information as well, yet the NCAA and the GAO
report contradict his data.

And as | was readi ng through our
draft and the nunerous testinonies that we heard,
the bottomline still is: Wnen still only have
42 percent of the participation rate.

So regardl ess of what the nunbers
are, were, whatever, the issue we are dealing
with is wonen currently have -- we can all agree
that wonen have 42 percent of the athletic
participation nunbers. W all -- that's one fact
that we agree upon. And | would agree with Julie

that it needs to be stated in there.
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MR. LELAND: | think we have already
done that. W are tal king about sonething
different now. W are onto this issue of line
one, Page 19.

I s anyone going to make a notion to
change what is there, or should we just.

M5. FOUDY: Say that again?

MR LELAND: | asked if anyone wanted
to nake a notion to change Page 19, |ine one.
MS. FOUDY: Yes. | would like to

change it because | don't think it's accurate.
O at least explain this situation |like G aham
said better.

MR. LELAND: How so? Explain that
there is not consensus --

M5. FOUDY: G aham what was your
wording? You said that -- | liked it. | don't
renmenber what you said, though. It is ny old
age, Graham

MR SPANIER:. | guess | would just
| eave it.

MR LELAND: Ckay. | see no -- |I'm
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sorry | brought it up. | won't do that again.

M5. FOUDY: But how can we | eave it
if the nost current data shows that it totally
contradi cts what we have here? | think we have
to recogni ze that the 2001 report shows an
increase in men's. | nmean, | knowthis is -- we
have all said that this is a big debate. The
fact that we don't point that out in here
somewher e

M5. SIMON: Julie, look at this

M5. FOUDY: Rita, they quote the 2001
GAO report in this report, in this draft.

And so the nost recent GAO report
going directly across, not swi tching studies,
staying with the GAO, the nost recent GAO report
shows a different outconme, and | think we have to
recogni ze that sonewhere

MR. LELAND: Wbuld you be confortable
if this read, Anended experience, decreased in
opportunities to teans parens, although not
everyone agrees with that, close parens?

| don't think -- by the way, | don't
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think there's a statistical consensus. | know
you can pull out a piece of paper that shows
sonet hing --

M5. FOUDY: Well, maybe we say that.

MR. LELAND: -- but there is so many
people we listen to.

MR SPANIER: Data are data, but the
problemis the netrics are different fromall --
we have | ooked at a half a dozen different
reports, and the netrics are different because
they have different starting points, they have
different ending points. They have whether you
i nclude the new schools that have nmigrated the
NCAA or you control for them

There are so many different ways --
you in the end, | suppose, could make any
argunent you want to nake.

So the trick is just to get the words
approximately right. There are sonme people who
will pick the one report that's out there to
support a particular point of view, and we are

not going to get around that.
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I don't think we ought to change
anyt hing unl ess we believe what's here is wong.
If there have been some new data rel eased that we
haven't seen, | think we then have to go back and
| ook at that data. | want to say what they're --
howit's different fromthe other data sets we've
| ooked at.

And if, as has been described, we are
tal king about a shift of 11,000 on a base of
8 million. | don't know if that results in
changes of words, where nmaybe it nmeans we didn't
get the word right in the first place.

M5. FOUDY: But again, conceptually
I"msaying is that what we are portraying here
don't think is necessarily accurate, given that
the data reflects different things.

And | think we need to recognize
sonmewhere that there's different data that
supports different things. Maybe just -- | nean
maybe what you said to being with that there's
di fferent conclusions, but naybe it pretty nuch

remai ns steady over the course of the last 30
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MR. LELAND: Rita.

M5. SIMON:. On this report which is
by Gerone Cravets (ph) statistician, U S
Departmment of Education, he traces data from 1982
to 2001. Whnen's teans have gone from4,776 in
1982 to 8,414. That's al nost a hundred percent
i ncrease. Wnen's athletes have gone from 74, 239
to 150,916 over the '82 to 2001 peri od.

Men have gone, teans, from®6,843 to
7,832. Men's athletes gone from 169,800 to
208, 866.

Wrren have nade great progress. W
still need nore progress. W are still at the
42, 58 percent. But progress neans increase,
progress nmeans which direction are you noving in.
And if you look at those data, it clearly neans
worren have nade great progress. You have al nost
doubl ed.

M. FOUDY: |'mnot debating that,
Rita, though. | agree with you. That's not ny

point. M/ point is that we need to accurately
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reflect the men's side of it.

MR. LELAND: Well, there was -- you
know, | asked if anyone wanted to anend |ine one
of Page 19. Julie said she would like to do it
in a way that -- sort of |ike G aham had
suggested. W had trouble figuring --
remenberi ng what that was, although | happened to
find it a conpelling suggestion before.

MR SPANIER. Let ne -- | sinply said
that while there had been sone loss, | don't
know, significant loss or a recognized |oss in
the number of men teams, the nunber of
participation opportunities for nmen has not
changed appreci ably.

Sonet hing al ong those lines. Then
you don't have to worry whet her you are a couple
t housand up one year or a couple thousand down
another. | nmean if that's an accurate statenent,
I think you can just describe it in those genera
words. And then you're not really having to
worry which report you are | ooking at.

It deals with Bob's point that we all
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under stand. Because, you know, we have had
hundreds of people tell us, yes, there are teans
being closed down. But in the aggregate, the
nunber of overall opportunities across the
spectrum for nmen has not changed very nuch.

MR LELAND: Are you are okay with
t hat one?

M5. SIMON: |'mnot okay. Because
what do you do with the phrase, The gap between
mal e and fenale athletic participation has
narrowed. It has narrowed.

MR. LELAND: Nobody's changi ng
that --

MR, SPANIER  But | think that's
adequately recognized in the part leading up to
it.

MR. LELAND: Only suggesting a change
in line one, wonen have experienced a decrease in
opportuniti es and teans.

MS. SIMON: | understand, and |
di sagree with it.

MR. LELAND: You'd rather not change
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t hat ?

M5. SIMON: That's right.

MR LELAND: Ckay. So | guess we'd
better vote.

Yes, Lisa.

M5. KEEGAN. Ted, just at the risk of
suggesti ng sonet hing concrete here. |If you --
men have experienced a decrease in opportunities
in teans, comma, although not appreciatively in
participation. |Is that what we're saying, conmm,
so that the gap between nmale and fenale -- does
that work, Rita?

MR. LELAND: Ckay. Well done.

MR. SPANIER: | n participation across
all sports, because in the circuit sports, yes.

MR LELAND: Ckay. There seens to be
a consensus on that. | know this sounded to sone
peopl e |like a argunment over nothing, but think it
is inportant. It is really inportant that we get
it clear. W don't have a unani nbus consensus on
the exact statistics here and what they

represent, yet at the sane tinme | think there
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has -- we do note a trend in here and we need to
be cl ear about what we're noting.

M5. FOUDY: Okay. Tine-out. |'m
sorry. | like Grahams wording better because
think the word "decrease" conmes back to the point
that we don't even know fromall the different
data, and | like his wording better, that the
nunbers have -- the aggregate nunbers have
remai ned fairly steady.

MR. LELAND: O have not changed
appr eci abl y.

MS. FOUDY: But we are talKking
aggregate participati on nunbers. W' ve al ready
addressed teans. W' re talking about
participation nunbers, and | think if you use the

word "decrease,"” that you are not necessarily
representing it right.

MR LELAND: The nunber of teans
decrease, you are objecting to that?

M5. FOUDY: No, | like -- I'msaying

I like Grahamis wording better than Lisa's

because it tal ks about the aggregate nunber
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remai ni ng steady.

MR. SPANIER  Well, | didn't hear
mne to sound very different than Lisa's, but I
think the witer heard this discussion, they
could conme up with a good sentence. You know
let's see the sentence --

MR. LELAND: | thought hers did
acknow edge that. | think she thinks it did.

M. CGROTH: Wien we are addressing
teans being discontinued, | renmenber the sw mng
associ ation federation and the gymastics
federation, tal ked about men's and wonen's teans,
and we need to make sure that we include those
nen's and wonen's teams, | think in that |ine.

Because we address nen's teans, but
swi mri ng and gymastics, while we were in
Col orado stress that not only nmen's teans were
being elimnated, but wonmen's teans were as well.
And | think it's an appropriate place to add
t hat .

MR. LELAND: | nean you want -- you

are requesting specific reference to those two
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sports?
M5. GROTH: | don't think so, just

t he nunber of teans.

MR LELAND: | think we're -- | think
we're -- it is in there already. The last three
coments have all, | think --

M5. KEEGAN:. Page 18, line 23.

MR BOALSBY: |s there a question to
be called anywhere in here or are we in
consensus?

MR LELAND: | think there is a
consensus on that last one. |Is there a
consensus, did anybody shake their head no, if
there's a problemwith it?

Ckay. Let's continue, try to stay
wi thin issues of Background.

And any other comments or concerns
about this particular section?

MR GRIFFITH.  The Background
section?

MR. LELAND: Yes, sir.

MR &R FFITH:  Yeah, | have one on
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Page 14, at the end of |ine 23.

This is the section that's tal king
about the history of Title I X, both the statutory
history and the regul atory history.

And there is a huge om ssion here in
di scussing Title I X that bears directly upon,
think, the work of this Comrission in trying to
det erm ne what congress intended when it passed
Title I X

And that is at the same tine this
| anguage sited on lines 21 through 23 was an act
of congress, and also an act in other |anguage to
make crystal clear that whatever else Title I X
meant, it could not be systemfor using quotas.
It's the Albert, | don't know how you pronounce
the congressman' s name, "Key" or "Quee" or
what ever .

But | think to say that Title IX
provides these three lines and to onit the fact
that Title | X expressly bars the use of quotas, |
think is a significant omi ssion.

| understand the witers desire to be
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brief. But | don't think one can -- | think we
are overl ooking and nmislead the public to say
that this is all that Title | X says.

So | would recommend that the witers
put sonething just quote the Quee or Key
anendnent, however you say his nane.

MR. LELAND: Anybody coment on that?

Seens |ike there's a consensus for
asking the authors to do sonething there.

Ckay. Thank you, sir.

O her comments or concerns about the
Background section?

M5. GROTH: | do. On Page 16, you
start on line 13 where it starts addressing the
various court decisions. | think it is inportant
that we have all eight court decisions or
reference to the eight court decisions that every
single -- you know, in the 1990s, for exanpl e,
every single court case, eight of eight.

You know, | think that's inportant
i nformati on in the Background because those were

significant court cases.
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MR DE FILIPPG Aren't they listed
on Page 197

M5. GROTH: Yes, but we single out,
you know, one or two here and there, and | think
we need to be inclusive of all eight because they
all -- 1 just think that's very inportant, Gene.

MR. CRIFFITH And that can be easily
done at footnote 11, just by a string cite,
listing themall there.

MR. LELAND: That's been -- anybody
object to that? Seens like there's a consensus

to make that clear. Eight court cases if there

are eight.

Ckay. O her -- Donna?

M5. VARONA: | would just like to
have al so reflect that in every case -- that in

every case the court's upheld the intent of the
| aw, and every appellate court to consider the
i ssues uphel d the policies against any kind of
attack.

So it's been consistent with every

court case that the courts have upheld the | aw.
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I mean, if we are going to go into history,

mean it's kind of a convoluted --

MR CGRIFFITH | think -- we probably
agree. | think the statenent here accurately
refl ects what the courts have done -- what the

courts did in those eight cases is said we defer
to the enforcenent agency in their

interpretation, and | think that captures that

her e.

MR LELAND: Al ready?

MR CGRIFFITH Already. Yeah

But | do think Cary's suggestion is a
good one. To go ahead and list themall. People

who are going to read this are going to want to
see, you know, be able to find the court cases
t hensel ves

MR LELAND: Ckay. Oher -- you
okay, Donna, with that?

MS. VARONA:  Fine.

MR. LELAND: Cary?

M5. GROTH: On Page 18, if you go to

line 17, the independent survey regarding all
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fermal e body -- student body colleges, Title I X
doesn't deal with all female school body, and
just think that is irrelevant information

MR LELAND: Ckay. Are there

other -- yes, Rita?
Ms. SIMON: | disagree. | found
that -- that actually sonebody in U S. Today sent

a letter to editor in response to the whole
Title | X issue, and he asked, Wat about the
participation |level of wonen in sports in all
wonen' s institutions.

And | was delighted to see these data
here. | think it is interesting. | think it
again gives you a fuller picture of what's
happening. | would vote to keep it in.

MR, LELAND: Yes.

MS5. KEEGAN. Could we -- | agree with
Rita that that's a very interesting statistic,
particularly for those of us who don't work in
these nunbers all the time and know who it neans.
I mean, we're not really tal king about al

college athletes here. W're tal king about a
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certain segment.

Coul d you enhance that point
potentially by citing the figures or student body
participation in mxed universities, X percentage
of wonen, how many wonen are we tal king about, at
St anford, how many wonen participate in sports,
how many men participate in sports. And then
what does that |ook |ike versus Munt Hol yoke,
whatever. | think that's very interesting. And
it gives sone context to this.

M5. SIMON:  Maybe al so, Lisa, to
|l ook -- there are still some nore nen's
institutions, | think.

MS. KEEGAN. W don't want npst of

those, but if there are still there.

MR GRIFFITH | have a question. |
was uncl ear what this -- what it neant. |Is it
varsity athletics? | didn't know what it neant,

participating in athletics.
MS. VARONA: But also Title IX
doesn't apply in this situation in all girl's

schools so | don't know why it's there.
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MR GRIFFITH | think it is
marginally interesting on the, you know, the
interests prong that Rita's been quite interested
in.

But ny question is nore fundanental
I don't know -- what does it mean? Participating
in athletics. |Is that on, you know, intranmural
or --

MS. VARONA: Club or recreational

MR GRIFFITH  Cdub or what. | think
with that sort of clarification, |I'd be in favor
of it.

M5. VARONA: But who did the
statistics and do they nean? Like you said, |
don't know what they are neasuring. Are they --
do they take into account that a fenal e student
may want to jog every norning and stay fit before
school, and how does that predetermine their
interest in sports. | just -- | don't think it
is relevant.

M5. KEEGAN: Ted, if we could -- if

it's possible to -- | agree with Donna, if this
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is just an out the -- | don't know what the
I ndependent Women's Forum used for this because
it is sited.

But if you can match these nunbers to
nunbers at the university, | mean, again, | think
nmost peopl e when they hear us talk about Title I X
and t he nunbers and 43 percent wonen or
57 percent nmen, they think we're tal ki ng about
total sports participation, intranurals we're
not .

But if you could match these nunbers
at mxed universities and single sex
universities, | just think they are extrenely
interesting and i nformative about how nany peopl e
are actually com ng out for sport, because we are
aski ng about opportunities, denand, and whet her

we are neeting it or not or discrimnately

against it. | think it is incredibly relevant.
M5. SIMON: | agree conpletely.
MR. LELAND: So you are arguing for
keeping themin there, but expanding this

paragraph to get sone kind of a --
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M5. KEEGAN. Making sure the data set
mat ch.

MR LELAND: -- conparison. And we
need to clarify what the data set is.

M5. FOUDY: Yeah, | think it is
dangerous to nmake any type of conparisons when
don't even know what the focus of the
universities are. | mean, what if we were to do
that on a nmen's university that was a |libera
arts focus and maybe their percentages are | ow.

I mean to draw concl usi ons based on
t hese nunbers, not havi ng enough background
information is taking a large | eap

M5. SIMON: | don't know that we're
drawi ng any concl usions, we're just |ooking at a
whol e variety of data sets

But | agree. Let's find out where
I ndependent Wonen's Forum got these data from
That | woul d certainly support.

MS. VARONA: Do we have tine to do
this? Isn't this a new -- a whol e dinension --

M5. YON No, | think Donna, it is
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just a clarification. |If this, in fact, does not
reference varsity sports only, which is how we in
t he busi ness have referenced it, then there is no
conpari son to be nade

However, if it does, in fact, equa
these participation rates at these institutions
for varsity sports, then it does lend itself to
providing additional information relating to the
interested party.

M5. SIMON:  Absolutely. That's what
I"mtal k about.

M. GROTH: | guess ny further
concern is this is first time we discussed this
or talked about it or seen this information that
I"'maware of. And it just stood out to ne. |
just didn't think it was rel evant.

MR. LELAND: Ckay. Percy.

MR BATES: Ted, | think this is
interesting information, but |'mnot sure what
purpose it serves at this point in the report.

So | guess | would argue to just take it out. |

mean, it is interesting, but | don't know that it
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ties to anything else. It is just hanging there
by itself.

MR LELAND: Ckay. Let ne tell you
where | think we are procedurally. W have
got -- clarify what we mean participating in
athletics, a lot of us sort of assune that neans
varsity athletics, but let's clear that up.

Let's ask the authors to look into
sonme kind of conparison cohort; right?

That sort of -- those are proposals
by the people seemto want -- think that this is
interesting and ought to be a part.

There seens to be anot her group of
Conmi ssi oners who would be very interested in
having this renoved

MR. BATES: If we tied it to
sonet hing, that would be okay. | mean |'m okay
with that. The way it stands now, it doesn't go
anypl ace.

MR. LELAND: Ckay. Let's nake the
assunption that we tied it into a cohort, and

we' ve is also been explicit about what our
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NOw.

Now, there's still a group of people
that would like to have it renoved. Are there
not? |Is there?

M5. SIMON: Let's take a vote.

M5. KEEGAN. | would nove that given
the matched data sets and conparison putting it
in context that we expand it and leave it in.

MS. SIMON. | second it.

MR LELAND: Ckay. |It's been noved
and seconded that we expand, clarify, and | eave
this section in. That's what we're going to do.

M5. FOUDY: | thought you were going
to do a vote.

MR LELAND: More discussion.

MR. BATES: Ted, one point nore.
Does this nean it is still ties to sonething? |
guess --

MR LELAND: Yes.

M5. SIMON:  Yes, the varsity sports.

MR, BATES:. kay.
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MR LELAND: Yes. W have to clarify
what we nean by participating athletics and al so
sone kind of external cohort to conpare to that's
meani ngful. And that's where we are with Lisa's
not i on.

Okay. | guess all those in favor of
leaving it in, raise your hand.

MS. PRI CE: Seven.

?

LELAND: Opposed?

M5. PRICE: | have six. Should we

MR. LELAND: Let's vote again. All
those in favor.

MS. PRICE: Seven in favor.

MR. LELAND: Opposed?

M5. PRICE: Six opposed.

MR. LELAND: Ckay. Stays in.

M5. VARONA: W can express why we
feel that it should not be left in? Because
Title I X doesn't apply to an all wonen's school,
that the minority opinion doesn't understand how

it relates to the issue.
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MR CRIFFITH Title I X nost
certainly does apply.

M5. VARONA: No, it's an all wonen's
school .

MR CGRIFFITH.  You receive federa
funds through your students, it is going to
apply.

M5. VARONA:  But how --

MR. JONES: But on the other hand,
too, though, you could make the argument that if
it doesn't apply, | nean that actually does, it
is probative of an issue that's been before this
commi ssi on over and over again.

And that's the question of what would
the relative interest of men and wonen be, absent
di scrim nation.

And here you've got institutions that
just involve wonen. And so if, in fact, it is
tied as the anendnment suggests, to varsity
participation, varsity athletic participation, it
seens to nme it is clearly probative at |east.

That may not be decisive --
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M5. VARONA: So now you are giving nme
a reason why it was put in there. That's your
expl anati on why the statistics are --

MR JONES: What |'m suggesting is
don't know how -- | don't see any reasonable
argunent that it is not relevant. | nean it is
certainly probative of the question.

And so that's -- again, what we do
with it or how decisive it is or howinportant it
is, | mean is another question. But whether it
is probative of any issue that's been before this
Commi ssion, | don't see how that can be deni ed.

MS. FOUDY: | just don't think -- |
don't understand how we coul d take these nunbers
and junp to the assunption that it indicates
i nterest.

Because what if | ama liberal arts
student and | go to this school for a certain
degree, and |I'mgreat softball player, but they
don't have a great softball programand | don't
play init. Does that nean |I'mnot interested

because those nunbers aren't reflected there.
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MS. VARONA: And | might be playing
for the U S. teamoutside in the club program
but that doesn't reflect itself in the statistics
so | don't know how accurate it is --

MR. SPANIER:. The report contains --
the sentence involves no comrentary about what it
means. | voted for it sinply because | saw it as
an interesting fact that m ght be relevant.

MR LELAND: | think the issue right
now - -

MR. SPANIER: The minority report is
designed to say there are sone of us who think
it's irrelevant and therefore voted agai nst
having this sentence in the report, then take it
out. But cone on, everybody, it is an
interesting fact that some people think is
rel evant.

If it results in the need for a
mnority report, then I'Il change ny vote to
elimnate it fromthe report because | think that
is taking this discussion to absurdity and we

won't be done by noon tonorrow.
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M5. SIMON: But if we are talking
about varsity sports, it is interesting,
probative and relevant, if we're tal king about
varsity sports, and that's what we are going to
find out. That's what the notion --

MR. LELAND: | think we've already
voted on it. Let's decide a little bit what
G aham just nmentioned. | mean the issue is we
now have six people who voted against this, and
the question is how could we recogni ze their
concern?

M5. YON The way Donna suggest ed,
whi ch you had al ready deci ded. W' ve deci ded
That there could be commentary relative to why
the six did not think it should be included. You
said not to wite a book, not 14 chapters, but
there could be a statenent.

So it could be left inif it's
varsity, and if there is a relevancy there, and
then we have a statenent.

M5. GROTH: (Ckay. But when do we

decide whether it is relevant or not. That's the
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only thing. This is our last neeting. That was
my concern. It's just --

MR LELAND: It's in. [It'sin. W
just didit.

What we are tal king about now is how
we acknow edge the dissent.

MR. SPANIER: | would like to change
nmy vote to exclude it. Because | don't want to
| ook foolish along with the rest of you including
mnority reports that are | onger than the
sentence to explain why sone people think this
fact should not be revealed in the report.

MR. BOALSBY: | think that's exactly
right. And ny inpression of the presenting both
sides of the story when we discussed it earlier
pertained to the findings and the
recomrendati ons.

This is a narrative that's intended
to be an introduction. |It's been approved by the
majority, and | would suggested we nove on.

M5. VARONA: Move on how?

MR CRIFFITH M understandi ng of
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what -- it was ny notion to accept the process as
set forth with the clarifications, was that that
was referring -- it was not referring to this, it
was referring to recomendati ons.

Graham | don't think there's any
interpretation there which we'd need to have a
description of why people didn't think this Iine
ought to be in here.

M5. YON | know you don't want to
let -- | was wong. | was thinking about the
recomrendat i ons, those kinds of things, versus
the narrative in the description. Sorry | said
t hat .

MR LELAND: Well, it is in.

MS. VARONA: He changed his vote.

MR CGRIFFITH Gaham there isn't
going to be a descriptive, there isn't going to
be a mnority report description of why the six
thought it would be out.

M5. VARONA: Ckay. That's right.

M5. SIMON: Do you still change your

vote, G ahan?
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MR. SPANI ER  Yes.

M5. SIMON: Let's re-vote again.

MR LELAND: Do you want to ask for a
re-vote here?

Make a notion to reconsider is
guess what we will do.

M5. YON G aham just tell me, and
why are you changi ng your vote?

MR SPANI ER.  Because | think sone of
us shoul d be enbarrassed to have mnority reports
about --

MS. VARONA: There won't there.

MR SPANIER. Well, we haven't had a
ruling on that yet.

MR GRIFFITH And | also like to
poi nt out that only someone in the nmajority can
vote to reconsider.

M5. VARONA: He is in the majority.

Ms. FOUDY: | don't understand. |
mean we are going to cone fromdifferent sides of
the issue. | think that, | mean, | think it is a

heal thy debate. To be enbarrassed about that, to
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have a different opinion, | don't think that's an
enbarrassing thing. | think we're going to al
cone fromdifferent sides

MR. SPANIER: What you are doing in
this case is you are revealing -- | nmean the
debate is about whether a fact should be included
inthe report. As | said, | voted for it because
| thought it was interesting and potentially
relevant. | think an argunent about that, it's
not very inportant to ne.

MR LELAND: | don't think there's
any -- | don't think people are backing away from
their earlier conmmtment to provide dissenters
with the appropriate forumto -- in their report.

Editorially it doesn't make nuch
sense right here to have it. | mean | think it
woul d be -- but where we are.

MR. BATES: Wy don't we re-vote.

MR LELAND: There's notion to
reconsider. W have to vote on the notion to
reconsider. So the thing we're voting on nowis

do we want to reconsider the proposal that we
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passed last time, which in effect put this line
17 through 19 on Page 18, put it in -- amended it
and expanded it, but left it in the report.

That's where we are. W have to vote
if we want to reconsider that. So please raise
your hands. Al those in favor of
reconsi deration, raise your hand.

M5. PRICE Six.

MR. LELAND: Opposed.

M5. PRICE: Six. Are there any
abst ai ns?

MR. LELAND: Abstains, yes

But the notion fails; right? The
notion fails. So we can't reconsider it.

So we are back to the issue of how do
we acknow edge the dissent here. There's a --
part of nme say the chairnman -- Tom nmade the
original notion with the amendnents to approve
the process that we are going through. Hs --
recently stated was that he didn't envision the
acknow edgenment of dissent to happen in this

particul ar section.
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Are you, Tom are you okay wth that
still?

MR CRIFFITH Yeah. It is ny
under standi ng that you don't put a minority
expl anation of why a line didn't make it in the
Background. What Graham s considering is not
somet hi ng we need to face.

MR. LELAND: Yes, Lisa

M5. KEEGAN. Ted, can | just nmake a
suggestion that -- just for the purposes of
knowi ng what night be -- what woul d be said here
inthis bullet, that by the end of today we cone
up with what would be in that bullet, generally.

I nean we have those statistics.
It's basically participation rates in m xed
gender universities in varsity sports and
participation rates in varsity sports in single
sex universities.

Those are the nunmbers | want. Just
that they are matched data sets because to ne it
is extrenmely interesting, and it is funny to ne

it is only place in this report, really, until we
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start talking about whether we ask people if they
are interested or not, it is where we get to the
i ssue of desire being denied.

And | think that is really inportant.
Because we need to know where and when it happens
so the issue of discrimnation can only be dealt
with if you know what demand is. And | think it
coul d not be nore relevant, so long as that data
set is correct.

So | just would like to have a chance
to look at it at the end of today.

MR LELAND: Well, since we -- and
here's a suggestion. W could try to get that
data today, anend line 17 through 21 on Page 18,
and then cone back to this group later since we
amended our rules of order, and we could come
back and reconsider the dissent issue |ater

So then | guess what |'msaying is
that people that want -- we have some people
wanting to amend -- you know, we have sonething
that's in here. They want to add their dissent

somehow. There's peopl e objecting on sort of
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editorial grounds.

Can we wait and you guys read and see
what this thing says before you push forward and
continue to take our tinme up with a push for a
mnority statenment at this time?

Who wants a minority statenment at
this time. Donna?

M5. VARONA: No, | can wait. |'m
willing to wait.

MR BOALSBY: |If we do that, 1'd like
to reserve the right to go back, and having voted
on the prevailing side of the original point, ask
that to be reconsi dered because when |I voted on
the process earlier, | certainly didn't expect
that we were going to be including mnority
positions in the narratives and introduction of
this report. | voted on it presuning that it was
in the findings and recommendati ons.

So if we are going to go down that
path, | want to revisit nmy vote on the origina
nmot i on.

MR &R FFITH Yeah, | think it is
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appropriate for the Chair torule. | nmean |I'm
telling you my intention was that that minority
report nechanismwas not to be in this section

And | think it is fair to ask the
ruling of the Chair if that's his understanding,
and if it is, | think we sustain that and nove
on.

M5. SIMON: | agree, Tom | thought
it was in the findings and the recommendati on
st age.

MR DE FI LIPPO As nenber of the

committee, may we ask both chairs to take a

m nute and tal k about this and give us an answer.

MR SLIVE: We could use a break
anyway.

MR LELAND: | don't know whet her
this is for a discussion or for a break. Let's
take a ten-m nute break and then we'll try to
come back with a ruling fromthe Chair. Thank
you.

(Break taken.)

MR LELAND: |If we could cone to
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order, please

We are still work on approving the
Background section that begins on Page 12.
Cynthia and | discussed the issue of naking a
ruling regarding a dissent, call mnority report
a dissent report as part of the Background
section.

And after what we heard from
Tom Giffith who nmade the original notion, |
think -- | don't think, | know, our ruling is is
that we will not accept a dissent report in this
portion of the report.

So -- and | think just a word of
caution. W need to -- the Chair needs to nmaybe
be alittle tougher and nove us along a little
nmore quickly. Rule a few nore things out of
order. This was described as worse than a nornal
faculty neeting during the break. | think that's
quite a damming -- for those of us who have been
in faculty neetings, that's quite a charge. Now
my ego really is hurt now.

But | think we need to nove things
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al ong, because there are sone real issues that we
want to get to in the findings and
reconmendat i ons.

And so, again, |I'mnot trying to
stifle dissent or particular comments, but let's
move forward as quickly as we can.

So that being a brief introduction
we will break at 12:30 and go to lunch

So let's begin discussion, again, of
any other comments or concerns about the
Background section that begins on Page 127

Donna?

M5. VARONA: Can | just suggest a
word change on Page 16, line 23. In reference to
the court held it in construing Title I X, courts
are deferred to the office of Cvil R ghts policy
interpretation. In 1996 the Departnent of
Education i ssued a "dear colleague" letter that
purportedly -- can we get rid of the word
"purportedly." That attenpted or that --

MR LELAND: Attenpted would be fine.

| think that's to clarify.
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MS. VARONA: To clarify. |'msorry,
it's line 23, Page 16, and it refers to the
letter of clarification. | just think it is a
prejudicial word. Purportedly.

MR. LELAND: Attenpted to clarify.

I'"ve al so been asked during the break
to ask everyone, especially when you are reading
fromthe report to sl ow down and enunciate so our
court reporter can keep us with up. Thank you
So let's try to acconmpdate that so we can nake
sure the transcripts accurately reflect what we
say.

kay. O her comments about
Backgr ound?

Good. W need a vote, then, to --
let me put it this way. By consensus, anyone
that doesn't want to accept the Background
section as anended? Seeing no dissenters, we'll
consi der that consensus.

And let's nove on to --

M5. VARONA: Can | just have one

poi nt of clarification?
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MR, LELAND: Yes.

M5. VARONA: When Rita read the
statistics about teans versus individuals
i ncrease, whatever. Could you read that? Can --
I'"mjust confused. Because | think that when we
left this discussion, did we finally nmake the
di stinction between teans and individuals and
decreases and increases or did we settle on this
conprom se with narrowi ng the gap

Aren't we being very clear about
concl udi ng that wonmen's teans were dropped, that
men's teans have been elimnated, but the
aggr egat e nunber of men participating has

increased? O has stayed the sane.

MR LELAND: | think it's
participation has stayed -- pretty nuch stayed
the same. | think that's what -- Gaham s not
here so.

M5. VARONA: | just want to make sure

| understood what we ended with there in that
secti on.

MR LELAND: Well, | think we're
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trying to wite sonething up, Donna. Wy don't
you wait until we.

M5. VARONA: All right. Can we go
back to that later after --

MR, LELAND: Yes.

M5. VARONA:  Ckay.

MR. LELAND: Since that got
overrul ed, too.

Ckay. Let's turn to section 42 --
Page 42, the appendi x and gl ossary.

Any thoughts or concerns?

M5. FOUDY: | have a question about
just timng. |Is it possible to request to do
this after since we'll have gone through sone of

these terns in the full report? It just seens
backwards to go over it now when we haven't gone
t hrough what their neaning is in the context of
the report.

MR SLIVE: Shouldn't we know the
meani ng before we do that report?

MR, LELAND: | nean, | think it can

be argued either way.
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Do you want to make a notion, Julie,
to change this order?

M5. FOUDY: It is not that big of a
deal .

MR. LELAND: Thank you.

MS. FOUDY: | just think that it
woul d be easier to understand.

MR LELAND: Ckay. Any other
questions or concerns? Not about the order --

MR CRIFFITH | have a suggestion
again, reflecting my earlier notion that when we
described Title I X that it references nade to the
key amendnment. On Page 43, |I'msorry. Page 43,
lines 26 though 33.

MR. LELAND:. Page 43, 26 through --
okay. Do you hear that?

MR CRIFFITH That's just consistent
with what the earlier --

M5. GROTH. Ted?

MR LELAND: Yes.

M5. GROTH: | don't think wal k-on

athletes, the definitionis correct. And
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didn't read through all these. On Page 43, line
40, these athletes are neither recruited nor have
they previously received schol arships. They can
be recruited wal k-ons.

So that's inaccurate. So they can be
recruited. So naybe we can ness with that a
little bit. Get the NCAA ruling.

MR. LELAND: Yeah, | think they are
either recruited or not recruited wal k-ons.

MS. GROTH: Yeah

MR LELAND: They are -- in the NCAA
there's a difference.

MR. BATES: Right. Basic wal k-on and
the other kind you're tal king about is a
different kind of wal k-on

M5. GROTH: Yeah, but they are stil
not wal k-ons. So unless we -- | guess we just,
you know, | don't want to get into a huge debate
on this, but | think you can recruit a wal k-on
So | just -- it says in here neither recruited.
And | just don't want that to be m sl eading.

M5. SIMON:  So why don't we sinply
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add another thing to the glossary and say
recruited wal k-ons.

MR. BATES: That was ny suggestion
because there is a another category of wal k-ons.

M5. SIMON:  So why don't we include
it in the glossary?

MR. BATES: |Is that adding on to
what's --

M5. SIMON: | don't care. |'mtrying
to accommodate --

MR LELAND: Ckay. W really need to
di scipline ourselves and get to substantia
issues. | think these glossary terns are
referred to in the body of the paper. If we want
to add one here, | don't know if that one doesn't
do us any good, because | think it doesn't refer
to anything that's -- all she is trying to do is
clarify the present term I'malittle
unconfortable if we start adding to the gl ossary
right now. Plus spending the tinme doing that.

M5. KEEGAN: | would like to make a

nmotion that we add glossary of terns as used in
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this report and that we agree that these are
fine. That's nmy notion

MR LELAND: Ckay. There is a
notion. |s there a second?

M5. COOPER | second that.

MR LELAND: Ckay. Any other
commrents? We are tal king about now j ust
specifically the glossary section of the appendi x
gl ossary.

MS. FOUDY: | have question on

non-revenue sports. "These are athletic teans

that do not generate revenue, (for instance, from

spectators,) given the divergence in popularity
of various sports at different canpuses, the
nunbers and types of non-revenue sports vary by
canpus. "

Shoul dn't we nmake a distinction
bet ween profit-produci ng and non-revenue sports
because nost, in fact, bring in revenue, because
nmost sell tickets, but the distinction really is
whet her they are profit-producing.

MR LELAND: Julie, net revenue;

149



10

11

12

13

14

15

16

17

18

19

20

21

22

right?

M5. FOUDY: That's why | don't know.
I was hoping we would do that first. That's why
| thought we were goi ng backwards.

MR. LELAND: | think we ought to add
net revenue. W don't want to talk about profit.
But net revenue to these. | think that's
conpatible with the way the report is witten. |
think the report tal ks about net revenue
produci ng sports.

Ckay. These are good coments.

Donna?

M5. VARONA: Under regul ation or
rule, could we -- could | -- could that be
rewitten to say under the Federal Adninistration
Procedures Act, a regulation has the sane
definition as any admi nistrative procedure acts.

Do you have to ask the | awyers?

MR. LELAND: Donna, tell us what page
you are on, what |ine.

M5. VARONA: Ch, |'msorry.

MR LELAND: Read sl ower
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MS. VARONA: 42, line 39, regulation
or rule. Under the Federal Adm nistrative
Procedures Act, a regulation has the sane
definition as in the Administrative Procedures
Act .

MR. JONES: |'mnot sure
understand. The Adm nistrative Procedures Act
defines what the regulation is. So it defines
the process by which --

MS. VARONA: Defines the process hy
whi ch, okay.

MR. LELAND: So, Donna, are you stil
suggesti ng a change?

MR JONES: | nmean | do | think that
this definition is adequate and accurate.

M5. VARONA:  Ckay.

MR LELAND: Rita.

M5. SIMON:. On the known tradition of

students, | wondered that why we have the phrase,
students who have children. |If the student is a
full-tinme student between 18 -- full-tine

under graduat e student between 18 and 24 years
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she has children?

MR GRIFFITH: Conme see the BYU
football team for exanple.

M5. STROUP: | was just going to say,
for student aid purposes, we treat as independent
a student, if have a child, you are considered
i ndependent under the rules, as conpared to a
student 18 to 24 who doesn't have a child who is
consi dered dependent.

M5. FOUDY: M question is where did
this definition cone from the non-traditiona
student definition.

MS. KEEGAN: It is not the definition
that we use. | nean that's the definition used
at ny understandi ng hi gher education to determ ne
what ki nd of scholarship or aid you qualify for
I think it's a conmon term

M5. YON | think there's sonething
in the NCAA manual about age limts and who can
participate on intercollegiate athletic teans.

I"'msorry | can't renenber, but | do believe it
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starts at age 25. | think there's sonmething in
t here.

MR. LELAND: Ckay. Wiy do you care?

M. FOUDY: Well, I'mjust wondering
interms of how we are using it in the report.
How we are referencing it.

MR LELAND: Well, that's a different
guesti on.

M5. FOUDY: Right, and | guess we
could get to that later when we get to the
section on.

| don't nean to point that out again.

MR. LELAND: Yeah, please.

O her comments or concerns about the
gl ossary?

Ckay. W have a notion to approve

W will do it by consensus. Anybody
di ssenting, give ne a nod, |let me know.

Ckay. It is approved.

Now, | suppose we ought to have -- we

have now the appendices. |s that the right way
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to say it? Any -- check your bios. Just a word
to the w se

Any ot her comments on the appendi ces?

Yes, Rita.

M5. SIMON:. If | want to make a
coupl e of changes in ny bio, do | just give it to
the office of the report?

MR, LELAND: Yes.

Ckay. Any ot her coments?

Ckay. | take it it is before us to
approve to appendices. Seeing no dissent, we
will assunme they are approved by consensus.

Ckay. Moving on.

Now we nmust turn to the findings,
which are on -- begin on Page 21

And | think we just ought to start
by -- okay. Let's start with Page 21, finding
one on question one.

MR SPANI ER: Before we do that, |
just have a general coment.

MR. LELAND: Yes, sir.

MR SPANIER Is it the intent to
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have nanes of Conmi ssioners associated with each
findi ng?

M5. PRICE: No, we only included
those in parentheses as a tool for us to use
today so you saw who was involved in that
finding. The names will be renoved fromthe
report, here and in recommendations. |[It's just
for a tool today.

MR, LELAND: Ckay. Finding Nunber
one on Page 21 for question one is now before us.

So comrents and di scussi on,
questi ons.

Julie.

M. FOUDY: M one conment is that --
which | brought up earlier about the present
state of the union, we need to acknow edge
somewhere what that present state is.

Because we tal k about, nore needs to
be done to create opportunities for wonen and
girls, but we don't ever in the Background
section -- and | think we agree that we're going

to put sonmething in there that is going to give a
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present state of the union

MR. LELAND: Is it nore appropriate
in the background or in here? Both?

MS. FOUDY: Both would be great,
yeah.

MR JONES: Ted, can | just nmake a
suggestion just for the benefit of the public;
and that is that as we go through these findings
that you read what the finding is. Because not
everybody has a copy of the draft report. Sone
do, but nopst don't.

MR. LELAND: Ckay. Question one of
the questions that we have been asked to answer
is our tine line standards for accessing equa
opportunity in athletics, working to pronote
worren' s opportunities for male and fenal e
athletes. That's the general question.

Fi ndi ng nunber one, the draft of
finding number one is after 30 years of Title I X
great progress has been made, comma, but nore
needs to be done to create opportunities for

worren and girls, and retain opportunities for
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boys and nen. That's what's before us now

Ckay. Questions. W have an
anmendrment fromJulie that says we'd like to nmake
sure we have the present state of affairs in
terns of how -- we are going to agree on what
that says included in here sonewhere in the
ver bi age

O her thoughts and coments on
finding one for question one.

MR CGRIFFITH | just suggest that |
think Julie's concern is nmet by the, "but nore
needs to be done." | nean | think that reflects
that we are not satisfied with the, you know,
status quo, that the work of Title I X is perhaps
| eft unfinished. Doesn't that get to what you
need?

M. FOUDY: O vyou could say that
inequities still exist as such and such graph
points to. As long as we did it sonewhere. |
mean right now we have nothing in there that
tal ks about the gap that still exists.

MR CRIFFITH  Except saying nore

157



10

11

12

13

14

15

16

17

18

19

20

21

22

needs to be done.

MR LELAND: Okay. Al right. We'll
still -- there seens to be a consensus that we'll
add sonething in there that tal ks about the
present state of affairs, present state of the
gap. Let's put it that way.

O her questions and concerns
regardi ng finding one, question one.

Al'l right. Hearing none, | assune
that we'll pass this by consensus. W said we
woul dn't vote if there was a consensus.

I's there anyone who wi shes to dissent
and discuss it |onger?

Okay. And seeing none and hearing
none, we'll consider that as approved, supported.

Let's nmove on to finding two on
Page 22. Again, the nmain question is are
Title I X standards for assessing equa
opportunity in athletics working to pronote
opportunities for nmale and feral e athl etes.

Fi ndi ng nunber two says, quote,

current Title I X enforcenent ains to provide
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three separate ways for institutions to
demonstrate that they are in conpliance with
Title I X's participation requirenent.

This goes through -- begins on --
well, we could see it ourselves. Begins on line
38 on Page 22.

Ckay. Questions and comments.

Cary.

M. CGROTH: Ted, this was one of ny
findings, and I would like to just suggest sone
di fferent | anguage under the findings.

On line 34, Page 22, if it would
read, "Current Title I X enforcenent does provide

three separate ways," instead of "ains to"
because it does. There are three different
prongs.

And then on Page 23, line five, if we
could renove "thus in its concept” and just start
with, "the three-part test is a flexible way for
schools to conply."

And somewhere in that body, if we

could use the, exanple the data that two-thirds
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of the schools reviewed by OCCR net Title I X
standards through prongs two and three.

M5. YON Cary, would you accept as
kind of a friendly suggestion that if you are
going to do that or nmove in that direction that
there needs to be sonme acknow edgnent t hat
because prong one carries the term nol ogy of safe
harbor, that there are institutions across this
country that have gravitated to that for that
reason, and therefore it has not --

M5. GROTH: You know, | think it's on
finding three, though, Deb, because --

M5. YON Major issue.

MS5. GROTH. | think it's covered and
I think that's a very inportant point.

But at least ny intent was to nake
sure that the point was made in finding two that
a significant amount of the schools reviewed net
prongs two and three, and | think that the other
Conmi ssioners that sponsored this as well felt
that the test is flexible, and we just have to

make sure --
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M5. YON Can | ask you a question?
When you say significant nunber of institutions
have nmet that standard through two or three, you
nean of the ones that have been revi ewed.

M5. CGROTH: Correct.

M5. YON Not of the current body,

because the majority of them have never been

revi ewed.

MS. GROTH. Yes. Thanks, Debbie.

MR LELAND: Go ahead, Tom

MR CGRIFFITH | don't agree with
those changes. | think |I understand what you are
getting at.

But woul d you be confortable wth
this, if it were -- current Title I X policy

all ows for, you know, three separate ways
Because the -- what we -- her testinony is that
the enforcenent of that policy, the way it has
been enforced, there have been instances where
the regional office of the OCR have gone to
school s and said, you know, nunber one or

nothing. And | think no one is confortable with
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them doing that. And so --

M5. GROTH:  Yes, | am |I'm
confortable with that.

MR LELAND: Current Title I X policy,
what was the second word?

MR GRIFFITH.  Provides.

MR. LELAND: Three separate ways.

Cary says that's okay, so that's the
newest that we have there.

And there's another suggestion, Cary,
that we put something in about the cases, the
percent of cases that have been | ooked at by OCR
and t he number that are net under prong two and
prong three?

MS. GROTH. And then renove “"thus in
its concept." Just start with the three-part --

MR. LELAND: Ckay. Oher coments
and concerns about finding number two as anended,
so far?

MR CRIFFITH | would suggest there
on line five, as properly enforced, the

three-part test can be a flexible way.
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MR. LELAND: You okay with that,
Cary?

M5. GROTH: Ckay.

MR. LELAND: As properly enforce

Ckay. Any further amendnents,

di scussi on, concerns?

Ckay. Again, let's -- hearing no
di ssent, not seeing any, can we approve this by
consensus. Shake heads, anyone who is
unconfortable with that, |let me know

Ckay. We'll rule that finding number
two approved by consensus.

We are now to finding nunber three on
Page 23.

Again, the question is are Title IX
standards for assessing equal opportunity in
athletics working to pronote opportunities for
mal e and fenal e athl etes.

Fi ndi ng nunber three in draft says,
many practitioners feel that their institution
must neet the proportionality test to ensure a

quot e, safe harbor, close quote, and avoid
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expensive litigation.

Ckay. Conments and concerns. This
begins on Iine 28 on Page 23. Gkay. Coments
and concerns.

M5. FOUDY: | have a concern with the
last -- with Page 23, line 35, "The Cohen case in
particul ar denonstrates the difficulties an
institution may face in establishing Title I X
conmpliance when it attenpts to rely on parts two
and three of the test."

I think as the Cohen case
denonstrated, test two was the history and
conti nui ng expansi on, they had not net those
requirenents. They had added teans in the '70s,
| believe, and hadn't done nuch since then

And clearly, test three that they had

an interest in that they dropped two wonen's

teans. | think that to put this in here confuses
it. | think we should take that |ine out
entirely.

MR. LELAND: Ckay. Qher -- anybody

want to argue on the other side either for or
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agai nst the renoval of that reference to the
Cohen case?

MR. BOALSBY: Well, Ted, | guess |I'm
not quite sure what the restrictions ought to be
on us relative to findings, but I think we did
hear quite clearly fromBeverly Ledbetter (ph)
that what was there was their inpression of their
experience with Title I X | don't have that
material in front of me, and | just recall her
t esti nony.

But | think based upon what she
testified with her experience in the Brown case,
that that |ine does represent what she believed
to be their experience.

I don't know how -- | don't disagree
strongly with Julie, interns of leaving it in or
taking it out, but | do think that's what we
heard from | ead counsel on that case

M5. FOUDY: M point is nore to the
tone of it, when it says that -- | nean one of
the things we've tal ked about repeatedly is

trying to give nore weight to the three separate
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And this is basically saying, hey,
you really can't rely on two or three. But the
reason they couldn't rely on two or three was
because they hadn't net two or three. Not
because the courts wouldn't give it weight. And
I think it confuses the issue.

MR BATES: Ted, couldn't this be
solved by sinmply rewording it? Because | think
Bob is correct in what he said. It is a question
of what the case denonstrates, which is what |
think Julie is getting at. Because it could
probably just handle that through sone shift in
wor di ng.

MR LELAND: You know, the Cohen case
in particular may denonstrate, is that.

MR, BATES: O related to the
testimony | guess in sone ways is what I'm
hearing. | nmean clearly that was used as a
problemin some ways for them But |'m not
sure -- if we characterize it as the case

denonstrates it, then it puts it into a different
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cat egory.

MR BOALSBY: Yeah, | think that's
right, Percy. | was just a little unconfortable
with any anmendnent to it that would
nm scharacteri ze what we heard from Ms. Ledbetter.

MR, LELAND: Are you guys are
follow ng --

MR DI SKEY: |If we could hear from
Percy agai n.

MR BATES: Well, if we could do this
in some way in terms of the wording, | think have
two views here. One is what is indicated as what
this case really describes, when, in fact, we
heard from people fromthere that said, This is
sort of why they would nove nore towards prong
one versus two and three, rather than saying that
this is a case that really shows the difficulty
init.

MR SPANIER: It is, in fact, that
case that has generated the point of view of many
uni versity legal counsels that prong one is the

safe harbor, and to attenpt prongs two and three
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is not what they recommend.

So it is summarizes the realty. The
fact that some schools have nmet prong two or
three along the way does not change the accuracy
of this statenent.

MR LELAND: Are you guys okay --
hopefully we sort of made a commitnent to the
conmi ssioners we'll try to get this wordi ng back
to them But | see a way we could accomuodate
all four of the concerns here.

M5. FOUDY: W talk about repeatedly
trying to make peopl e understand and educate
peopl e about the weight of two and three.

And this sentence to ne is saying
that, well, in fact, you can't rely on two and
three in the courts.

But the reality of it is why couldn't
they rely on two and three, not just because you
can't, but because they didn't neet those
requirenents of two and three, not because you
couldn't rely on themin the courts.

And | think if we are going to try
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and really educate people about the validity of
all three prongs, then to put this statenent in
is basically saying, yeah, but don't go there,

which | think is the probl em

MR. LELAND: No. | think people are
willing to amend it. It's talking about this --
I think -- it's tal king about -- the suggestion
was we drop it altogether. | think people are

| eaning towards anending it in a way that
acconmodat es your concerns, Julie, yet at the
sane time |eaves a reference in there to the case
because of its inportance.

M ke.

MR SLIVE: | think G aham s coments
about the sentence are accurate, does accurately
reflect the situation. And it would seemto ne
Julie, that the opposite, in fact, is -- cones
fromleaving it in here which is a fact that if
institutions had this view, then we need to help
correct that view as a result of what we're doing
here. This sentence is precursor for some

recommendations that two and three be



10

11

12

13

14

15

16

17

18

19

20

21

22

170

st rengt hened.

So | think you are reading it the
Wrong way.

M. KEEGAN. Can | nmke a suggestion?
You guys are all attorneys and you know this
case.

I'"msynpathetic to Julie's view here.
Because | think what -- | think what we're trying
to say is that the Cohen case resulted in
precedence that subsequently nean, you know, the
OCR said if you nmeet proportionality, you're
done, two and three don't matter, et cetera.

It is that precedent that then we are
now deal i ng with.

But this suggests -- this suggests
that they met two and three and just weren't able
to prove it. And | don't think that's an apt
description of that court case.

So is it possible to say that the
Cohen case -- along Percy's lines, | nean it
resulted in precedence that have done

sonmet hing -- you guys are attorneys.
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it sound like they were in conmpliance with two
and three and couldn't prove it.

MR, DE FILIPPO Just that the
precedence has caused many | egal attorneys on
institutional canmpuses to use proportionality as
the safe harbor in a court of |aw

Is that what we are getting at?

M5. KEEGAN:  Yes.

MR, BOALSBY: Well, you know, | think
the other thing is there is a point of tine issue
regarding two and three. It's the concept that
campus attorneys have is that you could conply
with two and three, but you are only on your way
to one.

And | think that's why what G aham
and Mke said is a widely held perception. It is
i ndeed a safe harbor, even though they were all
i ntended to be equally accessible. They tend to
be waysi des instead of final resting points.

And whether that is accurate or not,

it is certainly a widely held perception. And |
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think in a finding, we have to say that that's
what we heard

Now, whether it is correct or not,
you know, then the recommendati ons ought to
reflect that. But if you go back and read the

finding, "many practitioners feel," this is an

i npression held by them and | think our finding
and the text that goes along with that has to
reflect it.

MR. LELAND: GCkay. | think we have a
consensus here. Let's try to wap it up as
quickly as we can if we're all going to just, you
know, pile on this one.

MR GRIFFITH: W don't have a
consensus. | think the language is fine as it
is. The Cohen case says what the Cohen case
says. W are not going to rewite the Cohen case
here.

And the fact is that Cohen case
denonstrates that if you are going to rely on two
or three, it's difficult.

But Julie is right. They tried to
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make that. But | don't see any controversi al
about that, to say that facts of the Cohen case
show, that if you are going to rely on two or
three, that's --

M5. FOUDY: Maybe we shoul d add
somet hi ng that says, an amendnent says why they
couldn't rely on two or three. | think it |eaves
it too open. You know, the fact that they didn't
meet two or three | think is an inportant note,
and the fact that we don't nention it here says,
well, even if you neet two or three, you are
still going to be, you know, dinged for one.

M5. GROTH: And it goes back to the
poi nt that these are jus the cases or
institutions where it went to court. Wen they
could not prove two and three.

And it goes back as well that
two-thirds of the institutions that were revi ewed
by Title IX net Title I X through two and three.
Had they not, there would have been nore court

cases.
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So sonehow we have got to tie that
i nformation in.

MR LELAND: Let me just work on this
one sentence here. W sort of started off in one
direction and everybody seens to be agreeing with
each other but we're wandering all around as to
whet her we can --

M5. FOUDY: | don't disagree to Bob's
statenent that many practitioners actually fee
that. That is a finding. W heard that. No
questi on.

It is just that | don't want to give
m sl eading information that even if you nmeet two
or three it is not going to hold up

MR GRIFFITH That's not what it is
saying. Al it is saying is that the Cohen case,
the facts, everything about the Cohen case
demonstrates that it is tough to get there. It
denmonstrates these difficulties in trying to get
there. Excuse me, Chairnman denonstrates the
difficulty of getting there through two or three.

Here's a school that tried to get there through
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M5. FOUDY: Yeah, that would -- as
long as we put in wording that why they didn't
nmeet two or three.

MR GRIFFITH: Yeah. It is not
suggesting that they were sonmehow unfairly
treated. It's just showing if you are going to
go down two or three, as we all know, it is nore
difficult to show that than if you have -- that's
why it is called safe harbor, right, it is easier
to showthat. | think that's --

M. GROTH: Well, speaking from an
institution that went through a Title I X revi ew
and net prong three, | nean it wasn't easy, but
we did it. And had we not been able to prove
that, we would have ended up in court.

And | think the nore | read this, the
more msleading it is, because it says on
line 36, difficulties an institution nmay face,
that's generally speaking, and |'mnot so sure
that's true

So | think that's where Julie's
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coming in, if I can speak for you, Julie.

But you can neet Title I X regul ations
t hrough prongs two and three; and yes, there is a
perception out there because of the public cases
that proportionality is the only safe harbor. W
all agree to that. But there is -- there are
school s that have met prongs two or three and
have not ended up going to court.

MR CRIFFITH  This doesn't say
anything differently. It is just pointing out
that if you are going to go two or three, it's a
different process and there are difficulties
i nvol ved.

MR. LELAND: A couple nore conments
and then we are going to try to nove this thing
al ong.

MR. BATES: | thought we had a
conmprom se between taking it out and nodifying
it. And it seens to nme they are saying to take
it out.

W coul d get some wording that would

accurately reflect what we think happened in
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of other places where we are going to tal k about
prongs two and three. And |'mnot sure this is
necessarily the place to solve that question

MR. LELAND: M ke.

MR SLIVE: | don't knowif this
wor ks or not, but would it be satisfactory to say
that the difficulties that Brown University
faced, rather than generalizing it.

M. FOUDY: Say it again, M Kke.

MR SLIVE: | don't knowif this
hel ps or not, but if you didn't generalize it and
you said that it shows the difficulties that
Brown University faced.

MR BATES: Wy don't we let the
witers --

MR, LELAND: Seens to nme we have sone
options here. W can drop the thing out, which
people didn't want to do; or we could ask the
authors to try to craft sonething that takes care
of peopl e's concerns.

Could we just let themtry to do that
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and then bring it back to -- for a chance to | ook
at it later? | understand this is a big issue, |
under stand what we are taking about is inportant.

But | feel Iike we just keep going
round and round, and | don't think we are going
to be able to wordsnmith this thing as a
collective -- on this particular point.

| also would say to people, try to
take individual sentences like this in the
context of the whole report and the flow of the
report. This is not the only thing we are saying

about prong two and prong three. This doesn't

have to be all-inclusive. Every sentence doesn't
have to be all-inclusive to everyone. |
understand we want to wordsmith that. [|'m

acknow edgi ng that.

But let's take into consideration
this is a report that's very conplex, |ong, and
is difficult issues and we can't solve them al
in one sentence, although we'll ask the authors
to give a run at this one. GCkay. To do so.

Ckay, couple nore comments and then
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we need to nove on

Yes, Rita.

M5. SIMON: | just don't understand,
probably ny ignorance, why this is so inportant.
VWhen we conme to recomendations, we'll tal k about
the rel ative value, inportance, conplexity of
prongs two or three. | just don't understand why

this is inportant and why we can't just let it go

as it is.

MS. KEEGAN: Ted, can | nake a notion
we take it out? Because it -- we're talking
about the precedence -- does that just create a

nightmare? Al right. Leaving it in creates the
ni ght mar e

MR, BATES: Can | nmke a notion that
we try it with the |anguage. Bring it back, if
we don't like it then, get -- take it out.

MR DE FILIPPG 1'Il second that
not i on.

MR LELAND: Thank you

W need to nove through these things.

I know everyone here is used to being in
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executive position and having people sort of
respond to their opinions and their whins.

But we really need to -- if you have
somet hing that noves us forward, let's hear it
but otherwi se, let's, you know, try not to del ay
this thing anynore than we have to. W want to
be thorough, but gosh.

MR SPANI ER:  Since we approved these
findings last tine, it was really the
recomendations | think that we expected to cone
back and literally approve itemby item

Could we sinply ask if anybody has
any comrents on any of them | think by bringing
each one up for a full-fledged discussion, we are
all trying to find a word we don't |ike

And frankly, | didn't find anything
in the recormmendations that were contrary to what
we previously discussed, agreed on, negoti ated,
fine tuned, the wording, | feel |like we sort of
done it and we are opening up Pandora's box
agai n.

MR LELAND: Well, I'"'mhesitant to
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devi ate agai n and spend another half hour talking
about the process. | would rather just stick
with the process that we've sort of -- unless
sonmebody wants to nake a notion to change the
process again. But | think we are two or three
findings into this thing.

And | don't know any -- seens to me
the issue like this one is unavoidable. |'mjust
trying to talk though issues of how we express
ourselves when it relates to the Cohen B. Brown
case. That's absolutely understandable, that's
part of what we have to do, and it is not solved
here.

But | just -- procedurally, we just
keep going round and round, and we need to nove
forward and get people to vote on things. |'m
having difficult organizing you guys, and
apol ogi ze for that.

Any other -- so | think -- |
appreciate that, but | think we'll just stick
with what we're doing.

Is there any other -- on finding
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three, other comments. These are good comments.
I"mnot trying to stifle debate, | just want to
nmove it more quickly.

Ckay. Hearing none, seeing no other
comrents on finding three, we'll assune it's
passed by consensus.

Fi nding four on Page 24, although in
a strict sense the proportionality part of a
three-part test does not require opportunities
for boys and nen to be limted. It has been a
factor along with other factors in the decision
to cut or cap teans, period.

Ckay. Conments or questions about
this finding?

Donna.

M5. VARONA: Can | suggest that it
has been stated as a factor? Because | -- you
know, this goes to the whole argunent of is it
Title 1 X unintended consequences of Title I X or
is it aresource issue. Has it been a factor or
been a stated factor. |It's been very clear that

sone schools have used Title | X as an excuse to



10

11

12

13

14

15

16

17

18

19

20

21

22

183

cut nen's sports. And | would like to add that.
MR LELAND: Well, other -- it's a
stated factor.
M5. YON If you are going to do
that, though, Donna, you're going to be going
t hrough this whol e document and they'll be all of

poppi ng up around saying state factor, not a

factor, state factor. | nean that's getting
ready to happen. | nean it is a factor.

M5. KEEGAN. | agree, Ted, it is a
factor.

MR LELAND:. It seems to ne, Donna
that if we take your idea that it is a stated
factor, we sort of have to assune that people
lied. W have to assune it wasn't really a
factor, but they stated that it was one. And if
there are athletic directors that said this was
the case, we'd have to say they were fibbing, not
| yi ng.

M5. VARONA: | just want to be very
clear that Title | X does not require that nmen's

teans be cut.
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MR LELAND: But it says that.

O her comments or questions on
finding four?

The stated factors, no. Finding four
is what's before us now, Page 24.

Are we ready to approve it by
consensus?

Ckay. Seeing no objections, let's
move on to finding nunber five.

Escal ati ng operational costs in
intercollegiate athletics may threaten the effort
to end discrimnation in athletics and preserve
athletic opportunities. Escalating operationa
costs intercollegiate nay threaten to end
discrimnation -- nmay threaten the effort, excuse
me, | thought that sounded wong. Excuse ne,
apol ogi ze. Escal ating operational costs in the
intercollegiate athletics may threaten the effort
to end discrimnation in athletics and preserve
athletic opportunities.

Ckay. Discussion. This is the arnis

race issue.
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Yes.

M5. GROTH: This is not ny finding,
but after reading this, I'mnore conforting
i nstead of nmade, putting do, they do threaten the
effort to end discrimnation because | think
we' ve all addressed the escal ating cost issue.

But since it is not ny finding,
| ook to the authors of that.

MR. LELAND: | think anybody can
suggest a change. | don't think you have to --
are you suggesting? Take may out. Qmit that.

I's there a consensus on that?

Ckay. We'll make that change.

O her coments on finding five for
questi on one?

Al right. Hearing no other
comments, | assume we'll pass it by consensus, as
I ong as no one objects.

Ckay. It is passed by consensus.

My co-chair is going to junp in here
and save ne.

M5. COOPER. W are going to nbve on
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to question two, and we're on Page 25, |ine 38.

Is there adequate Title | X guidance
that enabl es coll eges and school districts to
know what is expected of themand to plan for an
athletic programthat effectively neets the needs
and interests of their students.

That's question two.

Fi ndi ng one, Page 26, |ine one.
There is a great -- there is great confusion
about Title I X requirenents caused by a | ack of
clarity in guidance fromthe Ofice of Cvi
Ri ghts, period.

D scussi on, comments? W pass it?
Consensus. Yes.

Ckay. Finding two, do | need to
repeat the question?

The O fice of Civil R ghts
enforcement of Title | X can be strengthened. The
Ofice of Civil R ghts enforcenment of Title IX
can be strengthened. Finding two, Page 27, line
27.

M5. SIMON. Do we need "can" or
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"shoul d" or "nust"? Wlat do we nean there?

"Can" neans are you physically capable. What

does "can" mean?

MR, JONES: No, | think "shoul d"
woul d probably be nore appropriate for the
reconmendat i ons.

M5. COOPER: It should be changed in

the findings or the recommendati ons? Leave in

can" under findings and deal with the change in
recomrendat i ons?

Consensus?

Al'l right.

M5. VARONA: My | ask for a
clarification.

When we discuss the statistics as it
relates to teans, et cetera, and how that relates
to nunbers of nen participating in schools, under
finding four when we conme up with that finding --
we're going to go back to finding four. |'m
sorry. It is Page 24.

Wien we tal k about the decrease in

men's sports, et cetera, in teans can we agree to
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have this statenent this paragraph 23 to 37
reflect the | anguage that we are working on now
as it relates to teans and the cuts and al so the
dem se of wonen's sports teans as well, because
it is not reflected here in this finding, finding
four. Statistically.

MR LELAND: Well, since we are sort
of follow ng Roberts rules of orders, and since
we' ve already passed this, it seens to ne, we've
been through this before, you need to nake a
nmotion to reconsider finding four.

MS. VARONA: Well, because | think we
have to include the | anguage that we're al ready
working on in finding four that was at the
beginning of the report, as it relates to cutting
of teanms and numbers of athletics, et cetera, we
are working on | anguage that appears in the
begi nning of the report, but we need to reflect
it inthe findings as well. Because when we talk
about .

MR LELAND: It was referred to in

t he Background section?
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M5. VARONA: Yes, but | suggest that
we also put it into the findings.
MR LELAND: Yeah, but did we not do

that when we were discussing finding four?

M5. VARONA: No, we did not. | was
on a planet sonewhere, | was |ooking at the
| anguage at the top and I -- when you get to the

testinony about how the statistics are in the GAO
report and the | anguage we're working on as it
relates to the decrease in nen's teans, it's

not -- vis-a-vis wonen's teanms, in the overal

nunbers of nmle participation, it isn't clear

here that -- is not reflected here.
MR. LELAND: Yeah. | think
procedural ly, though, | think you need to nmake a

nmotion to reconsider --

MS. VARONA: Can | nake the notion
that include --

MR LELAND: | think you have to make
a notion to reconsider finding four

M5. VARONA: | would like to make a

nmotion to reconsider finding four so we can
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i nclude the | anguage that's being worked on as it
relates to statistics of nmen's and wonen's.

MR LELAND: Ckay. You just want to
i nclude sonething in there that was your
intention to do, but it just didn't get done
when - -

M5. VARONA: Right, got past ne.

MR BOALSBY: It seens to nme, though
that the finding only pertains to the capping or
elimnation of nmen's prograns.

I don't see anything in the finding
that would cry out for that sort of data;
al though, | will have to say it seens |ike at
sonme point in time, all of the data we present in
this report is going to have to be conpared to
make sure it is consistent throughout documnent.
That woul d seek to get at your point, | think
Donna.

M5. VARONA: | amjust concerned that
it isin the places it should be.

MR LELAND: Ckay. Since this was by

consensus, | assune that Donna voted on the
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prevailing side.

M5. KEEGAN. Ted, | was just going to
say. In this one, |I think, Donna, it is
described better than in nost places.

And I'mjust -- | think the point we
need know when we are tal king about teans and
when we are tal king about participation

Thi s paragraph does that, and this is
a comment about elimination of nen's teams. |'m
not confortable -- |'mnot sure what we are
proposing, if there's something specific you
wanted to add. And so that's jus the reason |I'm
not going to vote in favor of reconsideration

MR, LELAND: Ckay. Anyone el se want
to di scuss why we m ght reconsider or not?
There's a nmotion. |s there a second?

MS. FOUDY: |'Ill second the notion

MR. LELAND: Ckay. There's a notion
and second to reconsider. Any discussion on the
notion to reconsider?

Ckay. Al those in favor of

reconsi deration, raise your hand.
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Thr ee.

Al'l those opposed. kay. Voted not
to.

We are now at lunch time --

M5. PRICEE I'msorry. | didn't get
a chance to count the noes.

MR. LELAND: You are agai nst
reconsi derati on.

M. FOUDY: Ted, |I'msorry. |I'm
going to have one thing | have to go back on
too, so I'mgoing to have to nake a notion. |
was in the bathroom

I just have a question on finding
five, on where this information cones from The
last line, it should be noted.

MR. LELAND: \hat page?

MB. FOUDY: Page 25, |ine 35.

It should be noted that many of the
athletic opportunities that have been | ost have
occurred at the division two and three |evels.
think that's a typo. It says two and two. |'m

assuning that's two and three.
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Am | correct on that, two and three?
Because when | | ook at the nmost GAO report, it
shows 30 percent have been | ost at the division
one |l evel, 27 percent at division tw, and 18 at
division three. So maybe we are saying in the
aggr egat e.

MR. LELAND: You nean you woul d fee
nmore confortable, when you said in the aggregate,
it should be noted in the aggregate --

M. FOUDY: | think that's confusing.

MR LELAND: W have to have another
notion to reconsider.

So you want to make that notion to
reconsi der that?

M. FOUDY: But | nean, if you | ook
at .

MR LELAND: No, wait, now we have
to --Julie, procedurally --

M5. FOUDY: Yes. Sorry.
Procedurally, yes, | would Iike to notion to
reconsi der that.

MR LELAND: Ckay. |Is there a

193



10

11

12

13

14

15

16

17

18

19

20

21

22

second?

A notion seconded to reconsider
let's discuss the reconsideration notion

Any further discussion?

Al right. Al those in favor of
reconsi deration, raise your hand?

Thr ee.

Al'l those opposed? Looks like we are
devel opi ng voting bl ocks here.

M5. PRICE: |'msorry, raise your
hands agai n.

MR. LELAND: Ei ght for opposed.

M5. COOPER: Ckay. We are going to
break for lunch right now and cone back with
question three. Thanks.

(Recess)

M5. COOPER. Question three. |Is
there further guidance or other steps needed at
the junior and senior high school |evels where
the availability of absence of opportunities will
critically affect the perspective interest and

abilities of student athletes when they reach
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col | ege age.

That's question three, and we are on
finding one. Page 28. Currently in structuring
their athletic prograns, colleges are not
appropriately responsive to athletic

participation at the high school |evel

That's finding one. Al right. 1'Il

read the question again on Page 27, line 39.
Question three: 1s further guidance

or other steps needed at the junior or senior

hi gh school |evels, comm, where the availability

or absence of opportunities will critically

af fect the prospective interests and abilities of

student athl etes when they reach coll ege age.

Fi ndi ng one, Page 28, line one.
Currently, conmma, in structuring their athletic
progranms, comma, colleges are not appropriately
responsive to the athletic participation at the
hi gh school | evel

Any di scussion for or against?

A consensus for?

Ckay. We'll nove on.
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Question four.

MR. LELAND: Question four, Page 28,
how shoul d activities such as cheerl eader or
bowing factor into the analysis of equitable
opportunities.

Fi nding one. The Ofice of G vi
Rights utilizes flexible guidelines in hel ping
school s determi ne whether an activity is a sport.

Conments and concerns, thoughts.

So -- the sound of silence.

M5. FOUDY: | have one comment.

Page 29, line 38. Thus, energing
sports, including cheerleading and bow ing as
well as many others, may hel p schools neet their
commitnent to offer athletic participation
opportunities to their students that neet the
requirenents of Title I X

| ask that we just add, "if they neet
the OCR sport criteria test." Just for
clarification.

MR. LELAND: Sounds -- anybody

concerned about that add? Sounds like a friendly
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amendrment, to the end of line 40

Any ot her comments or concer ni ng
about finding nunber one from question four.

Is there a consensus for approval ?

Here and seeing no dissent, let's
nmove on to question five

M5. COOPER: Ckay. Question five,
Page 30, line one. How do revenue producing and
| arge roster teans affect the provision of equa
athletic opportunities? The Departnent has heard
from sone parties that whereas sone nen athletes
will walk-on to intercollegiate teans, wthout
athletic financial aid and w thout having been
recruited, wonen rarely do this. 1Is this
accurate, and if so, what are the inplications
for Title I X anal ysi s.

Fi ndi ng one, Page 30, row nine, or
sentence nine, nunber nine, that. Title |IX does
not require mrror inmage nen's and wonen's sports
prograns. Title | X does not require mrror inage
men's and women's sports program

MR. LELAND: Comments and questions.
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Let's nove forward.

Finding two. Page 30, |line 34.
Artificial limts on wal k-on opportunities wll
not benefit anyone.

M5. SIMON: M ne says do not.

M5. COOPER Do not. |'msorry. Dd

| say will not? That's what | neant. Do not.
Maybe | wanted to say will not.

Artificial limts on wal k-on
opportunities do not benefit anyone.

Ckay. Conments.

M5. VARONA: | just wanted to -- |
think through this process, there's been no real
clear definition of exactly what a wal k-on is.

MS. COOPER:  Well, it is in the
gl ossary what we intend by this -- for the
pur pose of this docunent, what we intend a
wal k-on to be.

M5. SIMON. Also line 38.

M. VARONA: Ckay. |'mjust --

MR. DE FILIPPG On line 38, though,

we determ ned earlier that a wal k-on could be a
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recruited wal k-on or a nonrecruited wal k-on. W
did make that change

M5. GROTH: Can we tal k about this
one a little bit nore, as to what exactly it
means? | mean, |'ve read it over and over, and
then the paragraph underneat h.

But are you, Gene, trying to get away
fromsonme of the wonen's prograns, the nmen's
prograns inflating wal k-ons, where -- what
exactly does this one nean?

MR DE FILIPPO |'mnot sure if --
how this one got attributed to nme. But | wll
accept it because it has ny nane on it.

No, | just feel like the capping of
teans, which is really what artificial limts on
wal k-on opportunities, | just think | would | ove
to be able to see if schools can really support
them You know, both males and femal e have an
opportunity to walk on to teans.

MS. GROTH: \Which gets us back to
prongs two and three, and probably ny bi ggest

concern about the three prongs that two and three
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have now been viewed as prongs where you can now
accommpdat e wal k- ons

M5. YON Cary, that's -- | hear what
you are saying, and from your experience, | know
that it would be true

But he's not -- what he's saying is
not flying in the face of what you are saying.
You know, for institutions whose |egal staffs
have told themthat they are to abi de by prong
one safe harbor, this is a huge issue for us.

That's all he is saying. He is not
sayi ng what you are saying is not true. He is

saying that this is a situation that exists, and

it is accurate, it is true. It does.
M5. FOUDY: | just have a problem
with the | anguage | guess. The artificial limts

on wal k-on opportunities do not benefit anyone.
I just feel like for a finding, it is rea
strong. It is alnost |ike a recomendation. |
woul d rather put it in nore of a statenent.

We know the testinmony we have heard

that, you know, wal k-on opportunities are
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limted.

| guess because ny biggest issue is
that with wal k-ons you have in it an innate sense
of cultural bias and it addresses it there. And
the fact that people say nmen wal k on nore than
wonen because they have larger recruiting
budgets, operating budgets. It is nore
attractive for nmen to play

The corresponding result is if we
don't count them then it is going hurt the
wonen's side. So I'mnot sure that | agree with
the finding statement. Artificial limts on
wal k- on opportunities do not benefit anyone.

MR BOALSBY: | think that is exactly
the point, that artificial Iimts on wal k-on
opportunities for one gender do not create
addi tional opportunities for the other gender. |
think it is a statenent of fact.

Cappi ng sports is not going to create
a single opportunity; that's what we heard. W
wi Il have a chance to debate that during the

recomendations portion of this. | think it is
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an accurate finding. Perhaps it could be better
stated, but | think it is accurate.

M5. KEEGAN. Cynthia, | was going to
suggest maybe on Page 31, lines 15 and 16 are
even nore specific. Wlk-ons that nean --
wal k-on linitations that neans one sex |oses the
opportunities to wal k on and no correspondi ng
benefit is gained by the other sex, that's a
problem And it is being done and seens to ne we
need to address it. |If that's not the way to say
it, maybe this is nore specific.

MR, DE FILIPPO | think those two
lines do a better job of explaining it than
did. So I'll go with you on those two |ines.

MR GRIFFITH | would strike
enforcement fromline 16, it's not the intent of
Title I X

M5. GROTH: If we give our wal k-ons
the sane benefits that we give our student
athl etes with schol arships, then they cost nbney.

Therefore, if we were in a position

to add opportunities for wonmen or another nen's
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sport, we are less likely to do so because our
resources may be tied up with wal k-ons, by
choice, per institution. You may choose to have
nmore wal k-ons in nen's prograns or cap your
sports and offer nore sports for nen.

But the reality is the walk-on stil
costs noney. At least at ny institution, it
does. You get the sanme benefits with the
exception of a scholarship. So to say that
cappi ng the wal k-ons woul d not provide additiona
opportunities, | think is an unfair statenent.

MS. KEEGAN. Then in that case, Cary,
it would not apply. |If what you are doing is a
systenmati ¢ way of managi ng your teans or whatever
so you say there is an allocation of funds here,
we are going to have this many nenbers yada
yada, but what we're hearing is that this is a
specific attenpt to nmeet proportionality, assuned
proportionality requirenents, nunbers of kids
and if the reduction of one team does not result
in the creation of benefit of another, it is

silly. So why do it.
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Specifically, if saying we are not
going to spend that much noney on this sport,
we're going to spend it on this one, that's a
different exercise, and that's left to the
institution as far as | know.

But autonmatically doing sone of this
nunber stuff is not naking sense. That's ny
belief. And | think this is what this is trying
to say.

Says for reasons other than those
related to | ack of resource or coaching
decisions. That would nmake it artificial

M5. GROTH: | think this is very
confusing to ne. Maybe | don't get it. | know

what we're trying to get at, but it just doesn't

read well to nme. And at this point, | don't have
any recommendations. | think this needs work
Because | know what a intent is, | think. But it

may be sending a different nessage.
M5. VARONA: Can you say in your own
words what you think the intent is to help us?

M. GROTH: Well, initially,
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thought this was nmeant to make nore sense with
our caps in how we count participation

But I"'mnot sure this isn't inplying
that wal k-ons should not count in any equation

And it ties into the recommendation
where we don't count wal k-ons. And | want to
make sure that is either not the neaning of this,
the intent, or it is.

Sol was a little confused by it,
that's all. Because | personally have a probl em
with not counting wal k-ons, because they are a
warm body, nale or female in your program and
they cost us dollars, resources.

MR BOALSBY: Let ne try and provide
an exanple of what we are trying to get at.

We don't cap prograns at the
University of lowa. Qur philosophical position
is we're going to enhance and expand
opportunities for young wonen wi thout di m nishing
the quality or the quantity of opportunities for
young men.

On our golf team we have 16 nmen and
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we have 4.5 schol arshi ps, whatever the maxi num
is.

On our wonen's teanms, we al so have
the maxi mum schol arships, | think it's eight, or
somet hing like that, and we have ei ght kids on
the team

Now, the budgets are the same, the
opportunity to travel is the same, all of those
el ements are the same.

I's taking those eight nmales that are
participating on that teamand telling themthey
can't participate going to create any additiona
opportunities?

Vell, it is not. Because whatever
the budget is what the budget is. And you are
going to spread that budget over 16 participants,
or you are going to spread it over eight
partici pants.

That's what's happeni ng on nany
canpuses. And | think that's the point of this
to identify that going through the exercise of

di m ni shing those wal k-on opportunities is not
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going to necessarily create any opportunities in
any other position. It isn't a zero sum
proposition. And | think that's real and it's
val i d.

M5. VARONA:  Sorry.

M5. COOPER  Ckay. So the finding
stays?

M5. FOUDY: Can we vote?

M. GROTH: This nmight be a good tine
to bring up the NCAA schol arshi ps. Because
know it was one of ny reconmendati ons.

But going along with what you said,
Bob, and | agree, using the exanple of golf, or
let's use men's and wonen's tennis.

NCAA al l ocates eight full
schol arshi ps, head count, to wonen's tennis. 4.9
equi val encies to nen's tennis.

Qur wonen's tennis coach will tell
you that she will go out and recruit eight tennis
pl ayers, maybe nine. Because those players are
used to getting a full schol arship, head count.

Whereas the nen's team particularly
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in the exanple, has a different philosophy. They
will go get ten, 12 and 14 players and split that
nmoney up anongst those pl ayers.

And | believe the head count in
equi val enci es has sonme part in this wal k-on
debate. Because equival enci es encourage wal k- ons
because a male athlete in our institution wll
wal k on, and if he gets $200 in equival encies
sport to play westling, to conpete in westling
or tennis or golf, it is like a full ride to one
of our wonen's prograns in head count.

There is just a different philosophy
in how you recruit those sports, and | think it's
damagi ng or could be damaging to the wal k-on
situation in various wonen's prograns.

MR. BOALSBY: | don't disagree with
that. W can't apply a uniform standard in one
part of the nmanagenment of it and disparate
standard in another part of it.

| have | ong thought that the issue of
head count versus equivalency is not a favorable

thing for wonen's participation. It is there
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because reducti ons were nmade on the nen's side
and were envisioned as cost reduction neasure,
and then of course when it canme to actually do
it, it becane apparent that we weren't going to
be able to nmake these reductions on the wonen's
si de.

Those things are historical, they've
been around for a long tinme. | don't think the
head count nunbers in so many wonen's sports is a
positive thing for growth in college athletics
The approach, to use your exanple, that nmen's
tennis uses, is probably healthier in terns of
attracting nore young wonen to participate at the
coll egiate |l evel, because instead of having eight
full rides, they could have 16 kids that are
getting a half ride

M. COOPER. Let's vote on keeping
this finding in.

Al in favor as keeping it as is --
all in favor of keeping it in.

M5. PRICEE N ne in favor.

MS. COOPER. (Opposed?
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M5. PRICE: Three opposed.

M5. COOPER: Ckay. Stays in.

Let's move on to finding three,

Page 31, lines 24.

A one-tine survey of student interest
in athletics woul d not adequately reflect wonen's
interest, since interest |evels can change over
time.

M5. SIMON: Cynthia, | don't know
what to do with this. | don't know whet her
shoul d save this for the recomendati on stage or
not. But let nme read how | wish this finding
read.

Al t hough a one-tinme survey of student
interest in athletics would not adequately
refl ect wonen's interest, continuous surveys on a
regul ar basis mght accurately predict and
reflect men's and wonen's interest in athletics
over tine.

How can | fill that in? Does it
belong in findings, does it go to

recomendations? | think that finding doesn't
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mean anything. O course a one-tinme survey is
ridicul ous.

M5. COOPER  Further discussion?

MS. FOUDY: | don't -- like Gene I'm
not sure how nmy nane applied to this one with
this specific | anguage, but since ny name is
there, Gene, like you, I'Il talk about it.

I"mnore confortable with the wording
that apply to -- would specify what prong we are
using here. | have wordi ng such as under no
ci rcunst ances shoul d interest surveys be used to
set participation opportunity standards under
prong one.

Now, the issue that Rita is talking
about, | think we've tal ked about in length in
Phi | adel phia where there is a place for surveys,
and that's under prong three. | think that cones
up later in recommendations, we can address that.

But that is the | anguage | would be
nore confortable with.

M5. SIMON:  Then | woul d suggest we

simply elimnate finding three.
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MR GRIFFITH | second that. Let's
nove it to the reconmendati ons.

M5. COOPER: Ckay. Let's vote on
taking it out conpletely, finding three.

Al'l in favor of taking it out

conpl etel y?
M5. PRICE: Ten.
M5. COOPER Al |l opposed?
M5. PRICE: Ten to zero.

M5. COOPER. All right. Finding
four. Legislative action and inaction, as well
as |l ack of support, counsel against exenpting
revenue produci ng sports from consi deration of
athletic participation in Title I X enforcenent.

That's Page 32 starting with line
one.

MB. FOUDY: (Okay. Like the previous
one, nmy name is on this and 1'mgoing to talk
about it.

But | don't know that |anguage --
that |language | don't think is ny | anguage.

I would be nore confortable with just
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the last Iine on Page 32, line 13, Congress has
previously declined to exenpt revenue producing
sports fromTitle | X consideration. Any change
in that policy would have to be generated by
congressional action. And just |eaving that as
your finding.

MR. DE FILIPPO Do we need net
revenue produci ng there?

M5. FOUDY: Yes.

MR DE FILIPPG | think that would
be kept in.

MR. LELAND: Change that throughout.

M5. FOUDY: | actually won one?

MS. COOPER: | think so. |Is there a
consensus to support that change?

Yes. Al right.

MR. LELAND: Question six on Page 32,
in what ways do opportunities in other sports
venues, such as dynpics, professional |eagues,
and community recreation prograns, interact with
the obligations of colleges and school districts

to provide equal athletic opportunity? What are
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inplications for Title I X

There's one finding under there.
Qpportunity at the Aynpic and professional |eve
enhances student interest in participating in
these sports in high school collegiate prograns.

That's one finding we have here.

Di scussi on?

Rel ati vely noncontroversi al

Ckay. It passes by -- unless | see
di ssent, passes by acclimtion or by consensus.

So on to question seven.

M5. COOPER. Apart fromTitle I X
enforcenment, are there other efforts to pronote
athletic opportunities for nale and fenal e
students that the Departnent m ght support, such
as public private partnerships to support the
efforts of schools and colleges in this area.

Fi ndi ng one, Page 33, line two.

An increase in all owabl e schol arshi ps
for wonen's sports night help schools to cone
into conpliance with Title I X

M5. YON The coment on that is
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relative to basically what Cary was talking

about -- what Bob and Cary were talking about.

Al so head count sports, obviously it is valid.
One nore schol arship equal s one nore partici pant.

But even nore valuable in the
equi val ency sports where one can spread out a
singl e schol arship over four, five, six different
i ndi vi dual s.

In -- prior to wonen's sports being
in the NCAA, when we were in the AIEW there
were, in various cases for different sports,
addi ti onal schol arship opportunities offered at
that time that |later were reduced when we went
into the NCAA

There's a need there. |If you are
carrying 30 young wonen on a field hockey teamto
suggest that, say, 12 schol arships is enough, too
much, | mean, there's plenty of roomthere for
growt h, and opportunity and interest by those
students athletes, I'"'msure they're interested in
the nmoney, and sure their parents are interested

in securing those funds. The nore noney we
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provi de, the nore opportunity we have to attract
the wal k-ons and to keep the ones out there that
are even getting, as Cary suggested, $200. 200
coul d becone 600.

So | think it strengthens the wonen's
sports program top to bottom or would. W
don't have the authority to do that.

M5. COOPER  Any ot her comments?

M5. VARONA: | just wonder if it is
still the situation that the NCA (sic) would
wel come it. Have they changed their position on
t hat ?

M5. YON Donna, we did hear from
Judy Sweet (ph) was here, and we were talking
about it, maybe at San Diego, | can't renenber.

Wher ever we were, she said that
wonen' s i ssues conmittee there was a body that
she referenced that was now nore open to it than
they had been at one point in tine.

M. VARONA: So can we just strike
al t hough through Title | X?

M5. YON \What |line are you on?
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MS. VARONA: Eight though 11. Excuse
me, eight and nine.

M5. YON You nean the cl ause?

MS. VARONA: Yeah, sure.

M5. YON Striking, Although the
Conmi ssi oners recogni ze that the possibility may
not be wel coned by the NCAA, just start it has
been.

MR DE FILIPPG O, Debbie, you
coul d say NCAA nenbership because it has been
brought up at the managenent counsel before. And
those people with nore broad based sports
progranms would like to see the other schools
addi ng additional sports. Those with, you know
| ess sports want to have nore schol arshi ps.

So | think we could leave it there.
It should be NCAA nenbership. There's two ways
to go about this. You can either add sports or
you can add schol ar shi ps.

MS. YON And there are those of us
who al ready have broad-based prograns don't need

to add additional sports but want to add
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addi tional schol arship opportunities to the wonen
that we have parti ci pating.

MR. SPANIER: | like the idea of
taking that sentence out because | don't think we
shoul d be guessi ng what the NCAA m ght do.
That's really a decision ultimately for the
governi ng boards of the NCAA, and that group
changes it thinking over time as the nenbership
evol ves.

But | do think what's very rel evant
to this discussion, which is not inconsequenti al
issue for this Cocmmission, is do you have a
better shot at pronoting opportunities for wonen
by addi ng new wonen's sports or by creating
addi tional schol arship opportunities in existing
sports.

| received a call recently. | had a
nice, long talk with Donna Shillal ah (ph) about
this who is now back in the university
president's roll, who's very eager to see -- her
position is add additional schol arship

opportuniti es because you get nore bang for your
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buck that way. It is nmuch easier to do than
addi ng new sports.

But the counter argument to that
woul d be that you are not adding participation
opportunities, because you can only put so many
people on the field at a point and you have nore
peopl e sitting on the bench with schol arshi ps.

M5. YON Maybe. Fact of the matter
is if you add nore schol arship opportunities in
exi sting wonen's sports, then you are going to
have nore people attracted to the sport as
wal k- ons who might end up with schol arship
support.

We kind of have this artificial --
especially in equival ency sports where one can
spread that noney out.

You know what it does provide is
greater degree of flexibility. You could go
either way. And | understand everything you just
sai d.

MR SPANIER. O course, overlying

this whole issue is a cross-contai nnment issue.
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Not to put a wet blanket on the whol e discussion

But if you would add nore schol arship

slots for wonen, what's going to give el sewhere

in the budget?

Now, one could argue that it

exacerbates the probl emthe Conmi ssion has been

struggling with because there's nore schol arshi ps

for wonmen in a budget that might be relati

fixed or declining. Were do you nake the cuts

vel y

to deal with that? Are you put position of

having to cut out nore opportunities for nen or

skew even further the head count versus

equi val ency probl em

| don't have an answer to this, but

do think it is a very inportant topic to get on

the table.

M5. YON | do, too. You know, if

institution is not in conpliance with Titl
woul d suggest they need to get into conpli

and this would be one nethod to do that.

e | X
ance,

And |

woul d personally be sorry if they had to nake

cuts in areas where they wouldn't want to,

but
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that would be a necessary situation

MR. SPANIER:  Well, |I'mjust
ruminating on this. |'min favor of including
this, but | think it is good idea to take that
sentence out about the NCAA. Because we are
gi ving our opinions here, not guessing what
somebody else's is.

M5. STROUP: Look at the |ast
sentence, which is really franed like a
recomendation, not consistent with the way we've
been doi ng fi ndings.

And it should really be tied probably
to recommendati on nunmber 12 on Page 37 where we
tal k about reconmendations related to
schol ar shi ps.

MR. BATES: Are you suggesting we
del ete that?

M5. STROUP: Yeah, | was suggesting
that you delete the last sentence so it's not a
recomendation in the finding section. Back --
it ties into recomendation 12, which is already

there, about reviewi ng NCA schol arshi p nunbers.
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M. PRICE: Just for a point of
clarification, it is proposed you renove the
entire sentence regarding the NCAA, or the first
hal f of the sentence and keep it after the comm.
And | got lost in that --

M5. YON First clause.

M5. PRICE: First clause. kay.

M5. COOPER Let me read the part,
and then you guys tell ne should there be nore.

Al t hough t he Conmi ssi oners recogni ze
that the possibility may not be wel coned by the
NCAA. That's it?

MR. BATES: That's out.

M5. COOPER. Ckay. And then we go
down to line 15, and we start at "while" and we
end on line 17 at "NCAA" period. That's should
be taken out.

And we have consensus.

Ms. FOUDY: Just noved, not taken
out. Mved to Page 37. It's nore of a
reconmendat i on.

M5. COOPER. It's there already.
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Ckay. So we are taking it out here. Yes.

MR LELAND: W are done with
recommendati ons section and -- the finding
section, excuse ne.

And Julie?

M5. FOUDY: | had one procedura
issue. Wien | was in the restroom the finding
number 5 on Page 25, |'mgoing to request that a
Port-a-porty be brought in here, please, so | can
knock twice so | can vote.

I didn't get a vote on finding five
and | wasn't allowed to reopen that one.

Page 25, the escal ating operation of cost. |
don't disagree with the |anguage of the finding.

My issue is with the |ast sentence.
It should be noted that many of the athletic
opportunities that have been | ost have occurred
at the division two and three | evel s because
think that m srepresents the statistics.

So | would just ask that we open it
up, instead of -- for a vote, instead of

consensus. Because | don't want to give
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consensus on that because | don't agree with that
| ast | anguage. And | mssed that vote.

MR LELAND: Didn't we anend that
| ast sentence anyway or did we not?

MR, DI SKEY: Yes.

MR LELAND: Ckay. Seens to ne that,

Julie, to get to where you want to go, we have to

have a notion to reconsider.

M5. VARONA: W never voted on it.

MR BOALSBY: Ted, | don't believe
that a correction would require a
reconsideration. | think if it is a clerica
matter, | think you could go back

It is quite obvious that it is a
m stake rather than a change in the sentinent.

MR. LELAND: | think she wants the
whol e sentence out. | don't think you could
reconsider a nmotion tw ce.

MR. SPANIER.  You already read us
what the nunbers were and told us that they were
accurate.

M5. FOUDY: No, | was saying that it
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m srepresents because the nunber of division one
is actually greater, 30 percent, division two was
27, division three, was 18.

So you could al so say the nunbers for
division one and three in aggregate are nore than
di vi si on two.

I just think it is msleading because
our statement up above the finding is very
strong, that the escalating operation costs in
collegiate athletics threatens the effort to end
discrimnation in athletics and preserve athletic
opportunities.

And | think that |ast sentence here
m srepresents that. By saying, actually, the
majority of |osses cone at the division tw and
three | evels.

MR LELAND: It doesn't say majority.
It says many.

Ckay. So I"'mworried procedurally
here. In order to be fair to each other -- we
don't give hall passes. W probably ought to

gi ve hall passes
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M5. FOUDY: No Port-o-potty.

MR. LELAND: |'mconcerned. | think
we need a notion to reconsider to discuss this
any further, otherwi se we have to go on to
recomendation. W are in effect changing
busi ness we' ve al ready done.

M5. FOUDY: | guess ny point is being
that since it was a consensus vote and | wasn't
here.

MR. LELAND: That still changes the
action that we took. W took a consensus action.
W took an action, a consensus.

Julie, if you want to change that,
you have to nmake a notion to reconsider.

MR, BOALSBY: But we've already
defeated a notion to reconsider.

M5. FOUDY: | would like to re-notion
a nmotion to reconsider.

MR LELAND: W will accept that
motion. There is a notion before us to
reconsider. Al -- any debate, discussion?

M5. VARONA: The only debate is |
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think if we have the right statistics, we should
add themto this notion. That's ny debate about
that. That's why | think we should open

MR. LELAND: So you are in favor of
reconsi deration?

M5. VARONA:  Yes.

MR. LELAND: Ckay. Oher comments
about reconsideration of finding five on Page 25.

MS. GROTH. So the reconsideration if
we were to vote to do so, you would just want to
add those statistics for division one, two, and
three. Wuldn't open up the whole -- we would be
addi ng additional information

MS. FOUDY: If | can add the
information, then | would like to vote that | did
not approve that | anguage.

MR. LELAND: W already rul ed that
you can't do that unless we can get this thing
reconsi dered. W have to vote that we as a
group, being fair to each other, are willing to
go back and consider an action we have al ready

taken. So that's where we.
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Are any other coments on the notion
to reconsider.

MR. BATES: Ted, |'mwondering if we
could acconplish that without the vote. Seens to
me she is asking that we sinply include the
nunmbers for division one, twd, and three.

MR LELAND: That's not what she
asked. She said her intent was to renove that
sentence. Let's be clear.

M5. FOUDY: No, Cary then said you
woul d be confortable with adding the three
di vi si on nunbers, and | said yes.

MR BATES: We could do that if
there's sonme agreenent to that.

MR. LELAND: |'m unconfortable doing
this unless we reconsider it. Again, you have to
give the Chair a little bit of prerogative to try
to nove this thing forward and we would all just
be able to throw our opinions out and that's what
we' re used to doing.

But let's try to be fair to everyone

here. Because there are sone people that aren't
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going to agree with this. And then they are
going to have a grievance because they didn't get
treated fairly.

W' ve passed this, we took the
action. And now we are where we are. W have
peopl e who want to reconsider

Ckay. Any other comments on the
notion to reconsider?

Ckay. Al those in favor, raise your
hand, notion to reconsider

Ms. PRICE: Five.

MR. LELAND: Opposed?

M5. PRI CE: Eight opposed.

MR. LELAND: Any nore discussion or
i ssues regarding the findings before we nove on
to the reconmmendati ons?

M5. COOPER. Ckay. Page 34,
recomendati on one, line 12. The Departnent of
Educati on should reaffirmit strong commtnent to
equal opportunity for girls and boys, wonen and
men.

Any di scussion for or against or do
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we have a consensus and we coul d nove on?

MR. BATES: Ted, let ne ask, in the
introduction to this, the statenment that says
some of these recommendati ons nay prove not to be
f easi bl e.

As | read this, I'mjust wondering if
we need to say that. Because |I'm assuning that
we are not going to make reconmendations that we
don't consider feasible. It is necessary. |It's
just a question.

MR. LELAND: Well, | worry that sone
of the Conmi ssioners have indicated they are not
confortabl e knowi ng what the full inplications of
sonme of these recommendations ni ght or night not
be.

So it seenms to ne the caveat of
saying that nay prove not to be feasible is an
appropriate protection for those people who m ght
like the Secretary of Education and/or the
governnent or soneone else to take a strong | ook
at a proposal but -- and want to nove the

proposal forward, but aren't convinced they know
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all the outcones, both intended and uni ntended
that mght cone fromthat. That's what |'ve
heard from Conmi ssi oners.

Let's open it. | think it is a good
questi on.

M5. SIMON:  Percy, what about if we
wait and consider that issue when we are through
with our reconmendations. | amsynpathetic to
what you are saying

But why don't we wait and see what
our recomendations actually are and then | ook at
your --

MR. BATES: Well, I'mokay with that.
It just sounds to ne |ike an apol ogy before you
get started, and that seens to ne don't need to
do.

M5. SIMON: That's why | say let's
wait on that introductory |anguage until we are
through with the recomendati ons

M5. GROTH: Rita, are you suggesting
that we wait on lines three through eight or just

t hat sentence because | have the sane concern
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with the second sentence where it says, Al of
these recommendati ons are designed to strengthen
and inprove Title I X enforcenent.

I"'mnot so sure we know that until we
go though all of these.

M5. SIMON: | would adjust ny
anmendnent to say let's wait on the introductory
par agr aph about recommendation until we are
through with our discussion and see what our
recomendations actually are.

MR. LELAND: If it's okay with
everybody and we will reorder and neke sure we
come back to that paragraph when we have
conpl et ed.

I's that okay, Percy

MR. BATES: Yes.

MR LELAND: Thank you

M5. COOPER Are we still on number
one? Do we have a consensus to support nunber
one? Recommendati on nunber one.

M5. VARONA: | would like to add.

This is a suggestion
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The Departnent of Education shoul d
reaffirmits strong comitnment to equa
opportunity for girls and boys, wonmen and nen
and to the elimnation of continuing
discrimnation against girls or to strong
enforcement of Title I X's purpose to level the
pl aying field.

M5. SIMON: To the extent apparently
I"mresponsible for this statenent, | would
prefer that we | eave the statenent as it is
rat her than add the additional phrases.

MR GRIFFITH If | can ask, Donna,
what does that add to it?

M5. VARONA: | think it says it
stronger. It is not conmmtnent. There is stil
di scrimnation. W know there is stil
di scrimnation.

MR CGRIFFITH This is just saying,
just telling the Departnent of Education, we want
you to press forward.

M5. VARONA:  Well, | guess | want it

in stronger terns. Because there is stil

233



10

11

12

13

14

15

16

17

18

19

20

21

22

234

di scrimnation, and we want -- the intent is to
| evel the playing field.

MR CRIFFITH Can you read it again,
then, 1'msorry.

M5. VARONA: Ckay. Either one of
t hese.

And to the elimnation of continuing
di scrimnation against girls, or to the strong
enforcenment of Title I X's purpose to |level the
pl aying field.

| think the second one woul d be nore
be nore a nmddle ground. And to the strong
enforcement of Title I X' s purpose to |level the
pl aying field.

That nmeans to nake things equitable
bet ween the sexes.

MR. LELAND: Donna, is your notion an
either or?

M5. VARONA:  You can -- | withdraw
the first one and recommend the second.

MR LELAND: Ckay. So our authors

have a chance to --
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M5. VARONA: O to strong enforcenent
of Title I X s purpose to level the playing field.

M5. SIMON:  You do see in line 18 and
19, The Conmi ssion recogni zes that while wonen
and girls have had many new opportunities, there
is much nore that nust be done. W do say that
in the discussion of that recommendation as
originally witten.

M5. YON On line, around line 44,
there might be an opportunity for you to drop
something in stronger related to the enforcenent,
that sentence on line 44 is directly relating to
enforcenment, might be easier place for you to add
t hat .

MB5. VARONA: Ckay. |'mflexible.

MR LELAND: Let's stick with the
notion in front of us.

Ri ght now we have a notion to add,
since we are on recommendati on one, to add a
phrase at the end of it, correct, about the |eve
of playing field, is that where we are, Donna, is

that your proposal ?
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M5. VARONA: Mne is to do it under
recommendati on one because | think this is the
heart of Title IXis to level the playing field.
That's intent of Title I X

MR. SPANIER. |'mvery supportive of
the nmotion as stands. | feel |ike adding those
extra words, leveling the playing field, which
around a table of athletic people shouldn't sound
vague to nme, but | nust confess it does. It
seens to water things down.

| think if you want to strengthen it,
I could see saying conmitnment to equa
opportunity and to the elimnination of
discrimnation for girls and boys.

If you add those words in, then
can't imagine it being any stronger, but |eveling
the playing field so it is neutral waters down
the whole intent of that. That's the inportant
first recormendation. | just think it should be
cl ear, not anbi guous.

M5. VARONA: All right. And to the

elimnation of discrimnation. | would --
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MR. LELAND: You are going to anend
your proposal --

M5. VARONA: | would amend ny
proposal .

The Departnent of Education should
reaffirmit's strong conmitnment to equal
opportunity for girls and boys, wonmen and nen,
and to the elimnation of discrimnation. That
was a better suggestion.

MR SPANIER: | would have put it
right up you know, conmitnent to equal
opportunity, and the elimnation of
discrimnation for girls and boys, wonmen and nen.

MS. SIMON: Excuse ne, elimnation of
discrimnation for girls and boys, wonen and nen,
that's different than what Donna suggested.

Donna, you understand that. He is
saying discrimnation for girls and boys, wonen
and nmen. Are you happy with that?

M5. VARONA: |'m happy with that.

M5. SIMON:  Ckay.

M5. COOPER: So do we have a
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consensus on changi ng that | anguage?

No?

Ckay. Let's have a vote.

Everyone who supports the change --
all who support the change as G aham so
el oquent |y descri bed.

M5. PRICE  Twel ve.

M5. COOPER  Opposed.

M5. PRICE: One.

MR LELAND: Okay. Now, it is tinme
to vote on the recommendation itself. Departnent
of Education -- | don't need to read it again.
Recomendat i on nunber one, Page 34.

Any di scussi on, concerns?

Coul d we pass by consensus, everyone
shake their heads yes if we can?

Approved by consensus.

Move on to nunber two, that's ny
turn.

The Departnent of Education's office
of CGivil Rights should provide clear, consistent

and understandable witten guidelines for the
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i npl ementation of Title I X and nake every effort
to ensure the guidelines are understood through a

nati onal education effort.

Any clarification or

policy interpretation should consider the

reconmendati ons that are approved by this

Conmi ssion and substantive adjustnents to current

enforcement of Title | X should be devel oped

through a nornal federa

rul es- maki ng process.

It is recomendati on nunber two.

D scuss, any additions, deletions, concerns,

t hought s?

M5. FOUDY: |

have a thought.

The second sentence,

line 27, any

clarification of policy interpretation should

consi der the reconmendations that are approved by

this Comm ssion, substantive argunments -- or

adjustnents to current enforcenent of Title IX

shoul d be devel oped through the normal federa

rul e- maki ng process.

Did we discuss that or where does

that conme from Ton?

MR GRI FFI TH:

Yeah,

that's sort of
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my pet peeve since the beginning is that -- since
this is law, since this adjusts rel ationships

bet ween and anong people, in a denocratic public
we have ways of going about doing that. And
woul d rather see the Departnent of Education cone
up with whatever they are going to conme up,

t hrough the rul e-maki ng process instead of

havi ng, excuse ne, Jerry, bureaucrats, nake

deci sions without the input that cones fromthe
normal | aw maki ng process.

MR. SPANIER: Tom you would
acknow edge that along the way sone of what is
now | aw i s based on Departnent of Education
clarifications, or interpretations that were not
devel oped way you described. So you are
suggesting a new, higher standard?

MR CGRIFFITH That's exactly right.
I'msuggesting a different standard, one | think
ought to be foll owed when you are naking | aw

MR. LELAND: Ckay. Oher thoughts
and di scussi on?

Yes.
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M5. CGROTH: If you go to line 35, the
Commi ssion heard criticismthat the current
interpretation of Title I X was inplenented
t hrough a nonregul atory processes.

I guess | feel that that should be
nmore finding and not in the reconmendation

MR. CRIFFITH  Go ahead.

MR JONES: This is an explanati on,
though, so in sone ways it's got to be
descriptive.

M5. GROTH: Ckay. And it is, but
that sentence in there is really reiterating what
we' ve heard, which is typically found in our
findings. It seenmed odd to be in there.

MR CRIFFITH |If you notice in
recomendati on one, we do that sane thing, we say
Conmi ssion heard testinony on this and this, and
expl ai ning, | think expl aini ng what was behi nd
recommendation one. So | don't think it has any
particular force, it is just explaining what's
bei ng a reconmendati on

So | think if we start doing that, we
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are going to have to change a | ot of explanations
and recomendati ons.

M5. GROTH. But nore inportantly, and
those of you who were in Philadel phia know, that
I think the 1996 interpretations, we have yet to
go through them And this recomendation is
asking for clear, consistent, and understandabl e
witten guidelines, which I think we all support.
And it probably will not surprise you that |
brought copies of the 1996 clarification.

But we are yet to determine what is
not clear in the interpretations. | nmay feel
there are certain lines or verbiage that is not
clear to me but as a Conmission, |'mnot sure
what is wong with this docunent as a group. And
I know we are under time constraints. Perhaps we
coul d address sonme of the concerns of that
docunent because this recommendation pertains
exactly to that, 1996 interpretation.

And until we find out what's wong or
what's not working, |'mnot so sure we can nove

forward with recormendati ons to nmake it better.
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MR CGRIFFITH Well, ny idea has very
little to do with the substance of the '96
recomendation. | probably do have issues with
that. But |I'mtal king about the process of this.
To ne it cones down to something quite sinple.

Are we going to recomend the
Department of Education govern this sensitive and
important matter of national political policy
through the | aw naking function that's central to
how gover nnent goes about doing things, or are we
going to leave it up to un-el ected, perhaps
nonr esponsi ve bureaucrats.

I certainly don't want to be in that
world. | want to be in the world where things
are enacted by Congress or the Departnment of

Educati on, pursuant to del egated, rul e-naking

aut hority.

M5. FOUDY: | think, Tom ny issue is
that we never -- | just don't understand the
whol e process of that. | don't understand the
rul e-maki ng process. | don't understand. And we

never got a presentation on how that woul d worKk.
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MR GRIFFITH | think we did. W
had | ots of testinony about this concern about
the way we got to where we are now.

MS. FOUDY: We did? Were was that?

MR CRIFFITH | think we did the
first neeting in Atlanta.

M5. FOUDY: Really?

MR CRIFFITH It was wherever we
tal ked about history of Title I X, how we got
t here.

M5. FOUDY: | guess sinply because it
seens all these letters of clarifications and
dear col | eagues have been sent out through the
OCR, is it our position to change that process?

MR GRIFFITH:  This is ny
recommendation. That's what's in nmine to change
it so that whatever the Secretary does going
forward, he does to the rul e-naking process.

M5. CGROTH: But the first part of the
recomendat i on says, OCR shoul d provide clear,
consi stent, and understandable witten

gui delines. And those guidelines are in the 1996
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docunent .

So there's really two parts.
under st and what you are sayi ng regardi ng, you
know, the procedure after we determ ne what needs
to be changed, if anything.

But to this date we haven't tal ked
about what's uncl ear about the docunent. And
think it is great recommendation. It is a
wonder ful recomendation, but we need to cone to
sonme sort of agreenent as to what isn't work in
that document that causes the confusion

MR. LELAND: | understand it might be
a worthwhile task. But | think we are going to
have to nove fromhere forward. For us to pul
out the other letters that have been discussed
and testified about, talked to, and then do a
four-hour education programfor this Comm ssion
the right now -- | think what this -- probably
out of order. | shouldn't talk about whether
think it makes sense or not.

I think it is out of order. Right

now we are trying to deal this proposal and this
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recomendation and | think a |Iong, educationa
process about the two letters that have been in
di scussion for all this tine is inappropriate
now. | don't think we have time to do that.

Let me go to Donna first.

M5. VARONA: Can | nmke a suggestion
then? Could we strike the sentence, The
Conmmi ssion heard criticismof the current
interpretation of Title I X --

MR LELAND: Where is that sentence,
Donna?

M5. VARONA: |I'msorry, line 35,
Page 34 just strike, The Comm ssion heard
criticismthat the current interpretation of
Title 1 X was inpl enmented through nonregul atory
processes.

MR CRIFFITH | would oppose that.
That is a fact. W did hear that testinony.

M5. VARONA: But isn't that a
findi ng?

MR GRIFFITH As | said before, it

is an explanation of the recommendation, it isn't
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a finding.

MR LELAND: | think we as a
Commi ssi on, Donna, have some obligation to
explain, as succinctly as we can why we m ght
cone to one of these recommendations. There
needs to be a little bit there.

So | don't think those are findings;
I think there are reasonabl e statenents of
intent. Statenents of why we got to where we
are, and Tom s sort of the defender of this.
don't think -- it is a appropriate here.

I think if we do that, we have to

take -- logically, you take up all the rationale
statements. | think that would be a m stake.
M5. VARONA: | understand where you

are coming from But |I think there is a gray
area as to the opinion, the interpretations of
the guidelines were -- they were inplenmented
t hrough nonregul atory processes.

Because the clarification letter and
hi story, legal history has confirmed how Title I X

gui del i nes have been instituted and they have
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been supported in a court of law. | think it is
a debat abl e sent ence.

MR. CGRIFFITH That has nothing to do
with it. No one is disputing that eight circuit
courts have upheld the policy interpretations of
the Departnment of Educati on.

Al'l this says you could do it through
the rul e-maki ng process, or you can do it through
interpretation of the Ofice of Cvil Rights,
apart fromthe rul e-nmaki ng process.

I'' m suggesti ng whatever the Secretary
comes up with, it will be a better footing if he
does it through the rul e-maki ng process.

M5. VARONA: | agree with you.
just object to it here.

MR JONES: | want to clarify
wi t hout, you know, expressing any opinion at all
in the recormendation, clarify for Cary. | think
Tomis right. That statenent here doesn't say
anyt hing about the nerits of the '96 letter or
the contents of it.

What this | anguage seens to be
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tal king about to me is the process by which it
became effective.

The point about the testinony that we
heard or where we have heard, you know, this
di scussi on about this, this notion, you know,
that we have acted in a nonregul atory process in
the past, principally where that argunent is nade
and where we heard discussion of it in this body,
i s because the National Westling Coaches
Associ ation lawsuit that's been fil ed agai nst the
Department, and that's pendi ng today, which we
have tal ked about at these Conmi ssi on neetings,
fundamental | y makes that argunent, that -- it
doesn't, you know, focus so much on the question
of whether this is all reasonable interpretation
that's part of it, but what they are really
focused on is the process by which all this stuff
becane effective, enforcenent policy. They are
suggesting we didn't conply with the
Adnmi ni strative Procedures Act, that we didn't
follow this process that Tom s tal ki ng about.

MR, LELAND: Ckay. Percy.
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MR BATES: | guess I'mlisted first
on this. But a lot of us tal ked about it. |
don't want sonme of this to get |ost.

But | see two issues here. The first
part of this is what |I'm nost concerned about.
This sort of clarification, the nationa
education effort, et cetera

The second part gets, it seens to ne,
into sonething else. | don't know that we
necessarily put these two together

But |I'mvery concerned that the first
part of this gets clearly inplenented, |aid out,
outlined as an educational effort, et cetera.

Now, ny concerns with the second
part, though, is that we al so tal ked about
consistent fromone region to another. It may
very well be dependi ng on how we go about
establishing the law, that it m ght have sone
sort of credibility there, but that's not
interest for me. | don't want to |unp these
t hi ngs toget her.

So that how we go about neking the
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laws get lost in the process of the need to
clarify, to specify, and to educate everybody
humanly possible to understand what this lawis
al | about.

And as | said, | really see tw
pieces to this part of it, and |I've heard sonme of
what we have tal ked about in our discussion of
getting themsort of confused. And | would hope
we'd not do that. The educational conponent to
me is an inportant one and nust be there,
separate of the notion of how we go about nuking
| aws and what process we go through.

MR DE FILIPPG Ditto. But we did
have many, many peopl e speak to us about the need
for nmore clarity and definition regarding prong
two and prong three on a college canpus. That,
to ne, is what | see as the neat of this

reconmendat i on.

The other part, | too, can go with
you and separate out. | don't want the first
part to get lost either. | think that's the rea

part we were trying to get across in this
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reconmendat i on.

MR. BATES: No problemw th that.

MR GRIFFITH | have no problem
separating it, provided it is not an effort to
kill the second one.

Let ne not put too fine a point on
this. | think this is major issue. |If you vote
agai nst this proposal in the second one, here's
what you are voting for. Okay. You are saying
that you do not trust the | aw nmaki ng process.

Well, this is a country that's run by
the | aw nmaking process. It is run by -- laws are
created by congress. Congress can del egate
authority to nmake laws, we call themregul ations
to agenci es.

But we do not, hopefully, have a
country in which unel ected, unresponsive
bureaucrats, separate and apart fromthat system
make the |l aws that govern coll ege canpuses

| think this is a huge point, and
certainly don't want this Conmission to

m sunder st and what they would be doing if they
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vote down, if there's a sentinent to vote this
down and say, well, this is just sort of
technical, legal jargon, it's all about process
and not about substance.

It is who decides a fundamenta
i ssue. Who decides laws in our country,
bureaucrats or Congress giving del egated
authority to people in the executive branch.

That's what it's about. It is very
fundanmental issue. So | have no problem
separating it, but if your goal is to separate it
so that you could vote down this arcane technica
| egal argunment | think it is a grave m stake.

MR, BATES:. Let ne assure you, that
is not ny goal

MR CGRIFFITH  Ckay. Good.

MR, BOALSBY: Would it be possible, |
recognize this is alittle nore editorial than we
m ght be confortable with, but would it be
possible to take that first line and bundle it up
with reconmendati on nunber three that's talking

about consi stent education and enforcenent across
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regional lines, just take that whole first line
and then | eave --

MR LELAND: Are you tal king about
the recomrendati on or the rationale statenent.

MR. BOALSBY: |'mtal king about th
recommendation. Take the first line of the
reconmendati on, that being 24, 25, and 26, and
add it as 41, 42, and 43 down below. And then
just leave 27, 28, and 29 as the crux of the
recomrendati on in recomendati on two.

MR. LELAND: In |ooking at our
aut hors, we probably could do that. At |east
fromthe head shaking seens there's a consensus
to separate these two issues so we could be aware
of the inportance of both of them

M5. FOUDY: | just had a commrent on
swi tching now those three lines down to
recommendat i on nunber three. Staying on that
theme. | had in ny original recomendations a
point saying | would just Iike to add at the end,
In providing technical assistance, the Departnent

of Education should not change current policies
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that woul d undermine the spirit and purpose of
interpretations.

| had put that in before, and | don't
see it in there. | knewthat. GCkay. Good.

Just ki ddi ng.

MR LELAND: Ckay. Are we -- fromny
position, separating the two issues in conbining
the first sentence of recomendation two with
recomendation three nmakes it stronger and
clearer, froma reader's point of view

Does everyone agree with that?

It's been noved to separate.

Is there any objections?

Okay. | guess, then, so we'll
consi der them separate. Let's work on
recommendati on nunber two, then, which would
remain, Any clarification or policy
interpretation should consider the
recomendati ons that are approved by this
Conmi ssion and adj ustnments, substantive
adjustnents, to the current enforcenent of

Title |1 X shoul d be devel oped through the norna
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rul e- maki ng process.

That's where we are and we'll adjust
the rationale statenents appropriately.

So we are on Tom's issue of the
process for changes.

M5. FOUDY: Tom | don't want you to
think that I'"'mnot a law abiding citizen. As
every mnute passes | wish | had a | ega
backgr ound.

My issue is that | don't understand
it. Because it is different fromthe way that
clarifications have been fastened, dear
coll eagues in the past. So if | would vote
against it, Tom-- | wish we had nore
expl anat i on.

MR CGRIFFITH This is a change
This is a status quo, not acceptable. Again,
what ever the Secretary comes up with, he ought to
go out through the normal rul e-maki ng process so
it has force of |aw

M5. VARONA: Tom this is just a

comment. Title | X has been challenged in the
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courts, and it has won every tine. Every
challenge to Title I X has won in the court
system

So Title I X is based on | egal
findings already. | guess |I'mwhere Julie is. |
suppose you are proposing this in case we conme up
with at the end of the day concepts for how
i mpl erentation of Title I X should be changed or
how we recommend themto Secretary Paige, and if
he considers that, he has to go though congress
agai n.

From ny perspective, Title I X's
al ready been codified into | aw, supported and
tested in the court system And fromny
perspective, fromny readings of the |Iegal cases,
Title I Xis law, and we have followed the letter
of the law as a country, as it relates to this.

MR CRIFFITH | couldn't disagree
nore strongly.

M5. VARONA: |'mgoing to have to
di ssent, too.

MR CRIFFITH COkay. A good portion
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of the way that Title IXis interpreted, enforced
today, comes as a result of decisions that were
made apart fromthe | aw making, rul e-making
process. And that that shouldn't stand. That
what ever goes forward ought to be put to part of
the political process. It shouldn't be decisions
that are made by career people or even politica
peopl e at the Department of Education. Qught to
be done through the rul e-naki ng process, or by
congr ess.

You' ve got two options here in our
system Congress can pass a statute telling us
what the lawis, or congress can pass a statute
telling us what the lawis and then del egate to
the Departnment of Education the authority to
promul gate regul ati ons consistent with that |aw

I'"'msaying those are the two options
that | would like to see.

MR. LELAND: W have a clarification

M5. PRICE: Can | nake one statenent?
If | understand what Tom said, he said a phrase

that might be nmisconstrued. And | can't renenber
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exactly how he said it.

But what he is saying now is not
undoing -- it does negate the current policy
interpretations that are there.

What he is saying in any future, so
it would be open to public comment, and woul dn't
be the determ nation of the Secretary to wite a

policy without --

MS. VARONA: | do understand what he
i s saying.

MR LELAND: Ckay. | think the
i ssues are -- we may not understand the nuances

here, the issues on this one are fairly clear

Again, it's any clarification or
policy interpretation should consider -- any
future, | guess -- the reconmendations that are
approved by this Comnission in the substantive
adjustnents to current enforcenent of Title IX
shoul d be devel oped through the nornal federa
rul e-maki ng process. |'ve been told to slow
down.

That's what's before us now. | have
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a feeling there is not a consensus on this,
strange suspi ci on.

So if we could all vote. 2.

MR BATES: | have a question for
clarification. WMaybe Brian, soneone else could
answer this.

Are we tal king about things that are
likely to sl ow us down and nake us | ess
effective? Wen | listen, while | agree, that
that's probably the best way to do it, | don't
want to vote on sonmething that's going to make it
terribly cunbersone and in a manner that we can't
operate this law efficiently.

So that's ny hesitation at the
noment .

MR JONES: Well, no, | think
certainly to follow the rul e-making process it is
a slow, nore deliberate process. Wat that means
is if you have got a regulation or even if you
were to go through the regulatory process with
gui dance, for exanple, you know, you have got

to -- well, you don't have to.
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Typically the way it would work is
you put a proposed rule out there that would go
out for comment for a period of time, maybe 30,
60 days. You'd review the comments, and then you
woul d develop a final rule. You would post that,
and then there would be a period of public
commrent on the final rule, and that's going to be
out there for 30 or 60 days.

So again, you are building in severa
months, really, to ensure you have got adequate
consi deration of public coment.

So it certainly is nore tinely. But,
again, we have done that. W could do that with
regul ations, but you could also go through that
process with guidance and -- for exanple, the
1975 regul ations went through that process. The
policy interpretation went through that process.
That '79 policy interpretation.

So it takes tinme, but | wouldn't say
that it's terribly burdensone or conpli cat ed.

MR BATES: GCkay. Thank you

MR. LELAND: Any other coments or
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questions?

I think we are going to do a hand
vot e.

Al those in favor of the new
reconmmendat i on nunber two, raise your hand.

MS. GROTH: Ted, could you clarify
recommendati on two? One nore tine.

MR. LELAND: Take line 27 and read
it. It's 27. | read it four tines. You know
can't pronounce that one word and you want ne to
do it again. Just read the next three lines.

Ckay. Let's vote again. All those
in favor of recommendation two as anended, raise
your hand.

M5. PRICE: Twelve in favor

MR. LELAND: Opposed.

M. PRICE: One opposed. The vote
passes 12 to one.

M5. COOPER W are going to nove on
to recommendati on nunber three. |'mgoing to
read the anended one. Ckay.

The Departnent of Education's Ofice
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for Gvil Rights should provide clear
consi stent, and understandable witten guidelines
for inplenentation of Title I X and nmake every
effort to ensure that the guidelines are
under stood through a national, educationa
effort. The Ofice of Cvil Rights should ensure
that enforcenment of an education about Title IX
i s consistent across all regional offices.

Any di scussi on?

Consensus to pass it? Do we have a

consensus?

Ckay. We could nove forward

MR. LELAND: Page 35, reconmendation
nunber four, line eight. |In providing technica

assistance, the Ofice for Cvil Rights should
not directly or indirectly change current
policies in ways that would underm ne the spirit
and purpose of existing interpretations. Nothing
in the Conmi ssion's recomendation should be
under st ood as decreasing the enphasis on Title I X
enf orcement on equal treatnent in support

servi ces and schol ar shi ps.
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MS. FOUDY: Can | make one friendly
amendnent ?

MR, LELAND: Yes.

M5. FOUDY: On line 11 -- actually
I"lIl start on ten with the whol e sentence.

Not hing in the Conmi ssion's
recomendat i on shoul d be understood as decreasi ng
the enphasis in Title | X enforcenent on equa
treatment -- sorry.

Not hing in the Conm ssion's
recommendati on shoul d be understood as decreasing
the enphasis in Title I X enforcenent on equa
participation, equal treatnment and support
servi ces, and schol arshi ps.

So you are addi ng equal participation
just to clarify.

MR LELAND: Ckay. W'll take
that -- since your nane is on there is one
privilege you have for having your name on there
as long as nobody stringently objects, we'll put
that in there.

Open that for discussion
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MR. SPANIER:. |'m not sure what that
addition really nmeans. | hate for us to just
treat that casually. You nust have a very
specific reason for putting that in there.

If you nmean participation in the
way -- if that's just a substitute way of dealing
wi th question of wal k-ons, or the federal report,
or counting participation opportunities, then it
opens up a whole set of topics that are going to
be dealt with conpletely in other
recomendations. So | want to understand why you
want to add that one word in there.

M5. FOUDY: M purpose, G aham
through all of this we tal ked about the gap in
nunbers, the participation nunber of wonen being
at 42 percent is the big picture and | don't want
to | ose focus of that participation issue and it
is not nentioned in this recommendation

MR CRIFFITH  What does equa
participation nmean? That's what | would take it
to nean, you have the sane nunbers --

M5. FOUDY: No, it would fall under
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the Title I X guidelines and regul ati ons of the
three-part test.

M5. YON For your purposes, Julie, |
think you nmean equitabl e versus equal, addressing
Tom s concern

MR. LELAND: Does equitable nake
it --

M5. FOUDY: Yes, that's fine.

MR. LELAND: Graham does it nmke you
nore confortabl e?

MR SPANIER. Yes. Alittle nore

MR. LELAND: | think the concern, by
changing this, you know, verbally |I have a | ot of
synpathy for, it is not a trunp card that when we
tal k about the eight or nine other proposals that
deal with proportionally and all those other
things, we don't say wait a minute, that's
al ready taken care of in recomendation four

To ne, equitable as a substitute word

sort of -- then we can derive what's equitable of
sone of the other contentious issues we'll get to
| ater.
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Bob?

MR. BONLSBY: In order to be

consistent with the law, really aren't we talking

about enforcenent on nondiscrininatory treatnent;
isn't that really -- it goes maybe a step farther
than equitable, but it is consistent with the
| anguage of the | aw

M5. FOUDY: Which is the exact
| anguage -- whatever is consistent with the
| anguage. You understand the point.

What page is that on?

MR. SPANI ER:  Fourteen

MR. LELAND: Yes, Page 14, lines 21
23.

MS. FOUDY: Wiy don't we add in
nondi scrim natory towards the end to represent a
gender, and which is the | anguage.

MR. LELAND: Nothing in the
Commi ssion's reconmendati on shoul d be under st ood
as decreasing the enphasis in Title I X
enf orcement on nondi scrini natory

cl auses --sonething like that.
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M5. FOUDY: Say sonet hing about
gender (inaudible). That's the direct |anguage.

MR SLIVE: darification, Ted.

What's the relationship of the second
sentence to the first sentence. It is ny first
readi ng, the second sentence, the intent of this
was to tal k about support service and
schol arshi ps and that we were debating sonme ol der
areas, those areas we were clear on. That's what
I thought this was saying. Now |I'mnot sure
understand the first sentence.

MR. LELAND: You nean by Julie's
suggestion that we change the end of second
sentence, you think it changes the neani ng of
first sentence?

MR SLIVE: Well, the second sentence
and the description tal ks about
non-di scrimnation and facilities and support
servi ces

| guess | thought that that's what
particul ar this recommendati on was about. And

t he di scussion of the first sentence now is not
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clear to nme as to how first and second sentences
relates to each and howit relates to the
description. And now I'm asking for
clarification.

MR CGRIFFITH On the first sentence,
| don't like the way it is witten now. Because
as | understand it, it is saying that we don't
want the Secretary to do anything that m ght
change the status quo. That's how | read that.

So | would think those in favor of
the status quo would be in favor of the first
sent ence.

If you think that there are sone
difficulties or problens with the status quo that
the Secretary ought to consider, then you
woul dn't be in favor of that first sentence.

If I'"'mmssing sonething, | would
like to vote for it if | can. But the way | see
it, a vote for the first sentence is saying, W
like what the Ofice of Cvil R ghts has been
doing. And we want themto keep doi ng what they

are doing. | get that from existing
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interpretations.

MR SLIVE: The second sentence in
the description and it seens to ne there is a
consensus. | haven't heard any discussion that
we have any issues with regard to
non-di scrinination of facilities and support
services. So | thought that's what this whole
reconmendati on was about .

MR GRIFFITH | think first sentence
nmeans a lot nore than that.

MR LELAND: It is alnost like the
intent paragraph is a better recomendation than
the recommendation itself. That's not a notion
for me. |'mnot suggesting we do that. | can't
i magi ne how we woul d procedurally do that.

MR GRIFFITH  Just nake a notion to
repl ace (inaudible).

M5. FOUDY: You are saying the
par agraph below it?

MR CRIFFITH. The expl anation, Ted
says, does a better job than --

MR. LELAND: The explanation is sort
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of worded in a way -- | understand that the
purpose -- | wouldn't read the first sentence as
saying that's an argunment for the status quo.
would say in terns of the technical part but
certainly in ternms of the spirit and the purpose
of existing interpretations.

So, you know, | read that first
sentence a little bit differently. Because
t hought there was a consensus in this Conm ssion
we wanted to give the nessage to the Secretary
that although we maybe interested in |ots of
i ssues regarding the interpretations, et cetera,
we didn't want to take a step backwards as it
goes to -- cones to providing equal opportunity,
and we wanted to give an adnonition to the
Secretary that no matter what happened, we didn't
anything we did to be interpreted as suggesting
he take a step backwards as we nove towards equa

opportunity for wonen.

| see that is subsunmed better in |line

14 through 19 than it is in line four.

MS. FOUDY: | disagree. Because you
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are saying, given the w despread support for and
success of Title I X, the conm ssion encourages,

t he Departnment of Education not to change
policies in way that would threaten any progress
in creating athletic opportunities for the
under - represent ed gender?

The idea is that Title I X is against
di scrim nati on based on gender, and we have
not hing in that second paragraph that tal ks about
the spirit of law. Being that we are creating
opportunities for the under-represented gender

| just don't think it is strong
enough. | think that one of the points being is
we are opening up -- we all agree that we need
clarification on the three prongs and we need
nore educational materials out there.

And at the sane time, what are we
openi ng up? Are we opening up Pandora's box that
we are changing everything. And |I'm saying we
have to stay within the spirit of the |law and
t hese recommendati ons and the spirit --

M5. YON But, Julie, this doesn't
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say the spirit of law, it says the spirit of the
existing interpretations. The interpretations
shoul dn't be confused with the law itself.

You could agree with the | aw and not
agree with the interpretation.

MR SPANIER. | think the
reconmendat i ons one through three as we have
amended and passed them state in the nost
unequi vocal terns our support, this Comrssion's
support for Title I X, the spirit and so on

Then to conme across recommendati on
four, which in light of first three, adds a few
addi ti onal words could have the appearance of we
only support the status quo and please feel free
to ignore anything else we now do in the rest of
the report, if it is your opinion that it
viol ates any current interpretations.

So if we didn't have reconmendati ons
one through three, we would need something Iike
four. But that one sentence in number four does
give that inpression. It may not have been a

intent of it because as we all recall, everybody
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fed these recommendations in, we didn't know what
all the others would be, so we ended up with a
bunch of stuff on the table that may be
internally consistent.

But you go back and | ook at the three
we' ve already adopted, |'mnot sure we need that
phraseol ogy in there, unless we want that to be
the definitive statement, and unl ess we believe
whol e purpose of this Conmmission is not to change
a thing.

M5. FOUDY: On that note, G aham |
think what we are saying is we all agree that
nmore technical assistance is needed, and we all
agree that nore clarification is needed and
educational materials.

And |'m not saying that we shoul dn't
provide that information and we shoul dn't provide
exanples and illustrations and try and give nore
weight to all three tests.

But in the process is what we are
tal ki ng about is where are we taking that to?

What are we opening up, you know, what's the
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license we are giving. And that's where | fee

we need to keep the spirit of the lawin mnd
That doesn't nean you can't |ook at things and
give illustrations and give exanples, it just has
to be in the spirit of Title I X

M5. SIMON: | think that the first
three lines, eight, nine, and ten of
recommendati on four says we can't change
anything. It is rigid and should not be a
recomendation. W nay want to nmake sone
changes. W may want to nake sone adjustnments in
procedures or other kinds of things. | think we
shoul d take lines 14, 15 and part of 16 and make
that the reconmendation because that's a nore
general statenent of principle and phil osophy,
and the first thing | think binds us to the
status quo.

MR. LELAND: Julie, would you be
confortable if it says creating athletic
opportunities for wonen?

M5. FOUDY: And if took out, The

Conmi ssi on encour ages.
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MR LELAND: The Conmi ssion
encour ages the Departnent not to change policies
inawy --

MS. FOUDY: G ven the w despread
support for and success of Title IX, the
Department of Education should not change
policies in a way that would threaten any
progress in creating athletic opportunities for
the under-represented gender. | would be nore
confortable with that.

MR LELAND: | heard what G aham
said, | sort of feel that's a nice addition to --

MR SPANIER If that were the
recomrendation, then that's fine. That's
entirely consistent with what we've been saying
all along, and it elimnates that fuzziness of
whet her we are saying we are not open to any
change.

MR LELAND: Ckay. Let's have a
little nore discussion, then we'll see if there's
a substitute notion to switch those, to amend to

first sentence of the rationale here 14, 15, 16



10

11

12

13

14

15

16

17

18

19

20

21

22

lines in the way that Julie said, and then
substitute that for the reconmendati on.

MR BATES: So noved.

MR LELAND: |s there a second?

(1 naudi bl e)

MR GRIFFITH: Question. You added,
see if nmy notes are right. 1In way that would
threaten any progress in creating athletic
opportunities for the under-represented sex;
right? Ckay.

MR. LELAND: Is that okay with you,
Tonf

M5. SIMON: Could | hear the whole
revi sed reconmmendati on?

MR. LELAND: Julie, you had one other
change, | didn't get.

M. FOUDY: Starting with line 14:
G ven the wi despread support for and success of
Title I X, the Departnment of Education shoul d not
change policies in a way that would threaten any
progress in creating athletic opportunities for

t he under-represented gender.
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MR SPANIER: By that, do we nmean
worren; if so, why don't we just say that?
M5. FOUDY: I'mfollow ng the

| anguage of the statute, which is what we were

directed to do in the beginning. It could be nen
one day.

MR LELAND: | think wonen's fine,
but I'lIl ask our authors here.

Let's have nore discussion

M5. VARONA: The only | would like to
ask the authors are, we have in the first
statenent, we do detail support services and
schol arships, which is left out if we take the
amendment .

What if we, under reconmendation
(i naudi bl €) we said in providing technical
assi stance, the Ofice of Cvil Rights should not
directly or indirectly change current policies in
ways that woul d underm ne, and then scratch
everything, Title | X enforcenment on
nondi scrinminatory basis as it relates to

participation, support services, and
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schol ar shi ps.

Can you just scratch, if you have a
problemw th interpretations, we could scratch
that go back to Title I X enforcenent on a
nondi scrim natory basis on equal treatment in
participation sports, services, and schol arshi ps.

MR. LELAND: The way |'m hearing you
Donna, you would be in favor of substituting |line
14, 15, and 16, that sentence as anended by
Julie. And then the second sentence of the
reconmendat i on becones in providing technica
assistance, the Ofice of Cvil Rights should not
directly or indirectly change current policies in
ways that woul d undermine the spirit and purpose
of existing Title I X enforcenent on equal
treatment in support services and schol arshi ps,
sonet hing el se --

M5. VARONA:  Nondi scrim natory
treat nent because we had problemw th equal or
equi t abl e.

MR CGRIFFITH: You want to | eave

existing in? | think it's the crux of the --
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M5. VARONA: W scratch woul d
underm ne, scratch the spirit and purpose of
existing interpretations, scratch nothing in the
Commi ssion's reconmendati ons shoul d be under st ood
as decreasing the enphasis in Title I X
enf or cement .

So it would read this way: In
provi di ng technical assistance, the Ofice of
Cvil R ghts should not directly or indirectly
change current policies in ways that underm ne
Title |1 X enforcenent on nondi scrim natory
treatnment in participation support, services, and
schol ar shi ps.

MR. LELAND: And that follow ng the
anended first sentence; right?

M5. VARONA: Leave in, in lieu of.

MS. FOUDY: |'m saying change what
Donna did in the italics in your recommendation
and then just |eave 14 through 16 anended as part
of your first sentence.

MR LELAND: As part of the first

sentence of the rationale or the |ast sentence of
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t he recomendati on?

M5. FOUDY: First sentence in the
rational e.

MR LELAND: First sentence of
rational e.

MR SPANIER: Ted, this one is carved
up enough | wonder if we could get a look at it.

M5. VARONA: Do you want ne read it
agai n?

MR, SLIVE: | would nove that we see
drafts of this recommendation in its various
forns before we nove on. O go to another one
and cone back.

MR LELAND: Let's make it clear what
we are asking the authors to do. W need to
rework first sentence of rationale the way Julie
has suggested which is lines 14 through 16 on
Page 35, and then in addition to that, we have to
rework the reconmendation, which is |ines eight
through 12, take two sentences, turn it into one
with some amendnents. And it seens to me we

could get those two on one piece of paper
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separately and then di scuss whether the

recomendati on stands by itself or whether we

need to add the rati onal e statenent underneath

it. Is that all right with you? Ckay.

MS. VARONA:  Ckay.

MR LELAND: Ckay. So in effect

we'll table or delay the consideration, the

conpl etion or consideration of reconmendation

nunber four until we have seen drafts.

Ckay. Do the authors have an idea of

when that will be?

Should we go on to recommendati on

nunber five, then?

M5. COOPER. Ckay. Recommendation

nunber five. Page 35, line 23. In providing

t echni cal

for Cvil

assistance to institutions, the Ofice

Ri ghts shoul d nake clear that cutting

teans in order to denonstrate conpliance with

Title 1 X is a disfavored practice.

this one.

MR. BATES: Ted, | have a question on

Is it the intent to tie this only to
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t he professional devel opment? Because it seens
to ne that the Ofice of Cvil R ghts could nmake
this clear without in sone other context other
than just providing technical assistance.

MR CRIFFITH What is in providing
assi stance technical assistance to institutions
means? |s that just when the NCR goes out to do
it's work teach peopl e?

MR. LELAND: You are suggesting we
take out the first six words? Just start with
the Ofice of Cvil R ghts should nmake it clear

MR. BATES: Right. That would be ny
suggesti on.

MS. SIMON:  Well, | want to
understand. Let ne give you an exanple and tel
me if this would be included.

Does that nean that all the testinony
we heard fromthe nmen's gymastics teans, and the
westling teans, et cetera, that we are saying
that conpliance with Title -- that we should not
use Title I X as an excuse for cutting teans;

that's what we are sayi ng?
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MR BATES: That's what | would be
sayi ng.

M5. SIMON:  That would be fine. |
want to be sure that's what that meant.

MR GRIFFITH: Can | get a
clarification fromsoneone, and maybe one of the
aut hors.

The clause, In providing technica
assistance to institutions. What's that mean?
Thanks, Gerry.

MR. REYNOLDS: GCkay. Oten schools
have questions about a policy or interpretations
and they will call an office. And sonetines we
do this over the phone, and the sonetines it is
nmore formal where soneone fromthe regiona
office will go to a school or sonetinmes held at
other sites and give a PowerPoint presentation
wal ki ng interested parties through policy.

MR. CGRIFFITH: Educating how to
conply.

MR REYNOLDS: Right.

MR SPANIER: You're alleged to be a
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author of this, Tom and | don't know what
suggestions -- 1'mgoing to nmake another rone
now.

I woul d suggest we just elininate
that first clause. Wy be Iimting.

But | would also l'ike to ask about
the | ast sentence. Therefore education
institutions should not choose to cut or cap any
team when gender is a factor in that decision

I think that's sonething we all find
desirabl e, but can you have your cake and eat it
t 0o.

M5. YON | had underlined that,
Graham as well. If you had not said that, |
woul d have. W are way out there naking a
statement like that to institutions.

MR. SPANIER:. That's part of -- let's
face it. That's part of what a | ot of schools
had to do to conply with Title I X. If we believe
that so strongly, then that's pretty inconsistent
with a whol e bunch of things we've already said.

This is not desirable. | like the
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i dea we are saying, you know, it is a disfavored
practice. It should be your last resort. But we
can't do it or don't do it. Because then how do
you get the rest of done.

That's why we have this Conmm ssion
and why we heard 300 different people to get
di fferent opinions about that. It feels Iike
boxing ourselves in a little bit by having that
| ast statement.

I think it is enough to say this is
not the right way to do it. But you can't rule
it out. What's the other alternative.

M5. COOPER: Ckay. So are we
suggesting that --

MR. SPANIER: |'m suggesting taking
out the first six words of the reconmendati on and
the | ast sentence of expl anations.

M5. COOPER: Ckay. |Is there a
nmotion? (I naudible)

MR BATES: Second.

MR CGRIFFITH  What are we noving on

bot h together or separately.
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I"'min favor of cutting the first

cl ause. I would have to thi nk nore about the
| ast sent ence. | didn't wite that. The staff
wrot e that.

That doesn't seemto ne to be too
controversial a proposition. You shouldn't
choose to cut a team based on sex. |'m not
certain that's a harnful statenent.

MR BOALSBY: Graham | wanted to
make an amendnent you could try on that |ast
I'ine.

Just instead of deleting it
al together, anmend it to say, Therefore
educational institutions should pursue all other
alternatives before capping or cutting any team
when gender is a factor in that decision

MR SPANIER: | like that. That's
even better.

M5. COOPER. Could you repeat it one
nmore tine.

MR. BOWNLSBY: Therefore educationa

institutions should pursue all other alternatives
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before cutting or capping any team when gender is
factor in that decision.

M5. SIMON: That's nore consistent
with the | ast phrase of the recomendation. It
is a disfavored practice. That reconmended
change is nore consistent.

MR. SPANIER Let ne, just because we
are going get to this later. So let me rem nd
everybody right now, by having that word cappi ng
in there. Cutting the whole teamis one thing.
But we all do capping. There night be an
exception around the table. Stanford, if you
told us as an exanple. You have no roster
managenent, euphemi stically speaki ng?

MR. BOALSBY: No

MR. SPANIER Let's just say nost of
us who are in conpliance with Title I X are only
in conpliance --

MR GRIFFITH  You know of many who.

MR. SPANIER. -- because we engage in
serious roster managenent. So by havi ng capping

inthere, I"'min favor of having that word in
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there, but let's renenber later that we put that
in there so we are not inconpletely inconsistent.

M5. COOPER. Ckay. So let's stick
with the -- do we have a consensus on the taking
out in providing technical assistance to
institution? Do we have a consensus with that?

MR GRIFFI TH: Yes.

M5. COOPER  Ckay. For the last line
as read by Bob, is there consensus for that
change to be nmde?

M5. VARONA: | just had conment to
the authors. | think sonmewhere there was a
di scussion about if indeed a teamhad to be cut,
that reason should be given and notification to
the student because basically it would be very
unfair to athletes to have their prograns ripped
out fromunderneath themat the last mnute

Is there any way to get sone kind of
sentinment as it relates in support of our student
athlete in this situation?

M5. COOPER: Are you saying add sone

| anguage?
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MS. VARONA: Yes. Does this
Conmi ssion feel confortable in doing that?
Because | think we hear a lot fromthese athletes
that had their prograns cut at the last mnute.
There is no language as it relates to their
rights or lead tinme or their |1oss and expl anation
fromthe university as to why these teans were
cut .

| think that's a whole area really
|l eft, we haven't been responsive to. Which goes
to the heart of this whole --

M5. YON Donna, are you suggesting
that we suggest that be done or pursued?

MS. VARONA: Yes. W can't nandate
it, but in situations where teans have to be cut
or there's a consideration thereof, there should
be proper athletes' notice given, reasons.

And then it gets into can you endow
it and all those other deals which is later on
we have a suggestion for that. Maybe we can put
that sentiment in, endownent.

M5. YON That nmekes a | ot of sense
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for cutting teans as a suggestion. |'mnot sure
about capping teans. Capping is just a way of
life.

M5. VARONA: | don't nean capping. |
m sspoke nyself. Bob doesn't do that.

M5. YON The weal thy prograns.

M5. VARONA: Can we work on that
| anguage and cone back to it?

MR BATES: Where would this will be
i nserted?

M5. VARONA: Right at the end of it,
right at the end.

If indeed teans have to be cut,
student athletes should be given justification
for such action and due notice, adequate notice

Because that just opens up maybe the
opportunity for these teans to find other ways to
find resources. It just happened at Dart nouth.
They just put both sw nmming teams back. They
were going to cut themand there was notice
gi ven, and those two teanms got put back into the

program because enough lead tinme was given so

291



10

11

12

13

14

15

16

17

18

19

20

21

22

292

these parents and athletes could find a way to
fund the teans.

I think it shows a sensitivity on our
part in a very direct way.

MR. BATES: | wouldn't have any
problemw th that insertion

M5. COOPER  So do we have a
consensus that we can nake that friendly
amendnent ?

M5. YONW | would like to hear it
stated. (lnaudible) One sentence. A run-on
sentence if we're starting here.

M5. COOPER: So that goes to the
authors. Would you guys be able to craft a
sentence that captures what Donna -- so | guess
we could go back to reconmendati on four now that
we have the revised copy, and then we could cone
back to five and vote on it

MR. BATES:. | have the sanme question
on four if you have it in front of you. Are we
limting this to providing technical assistance?

We could scratch that on this one?
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M5. FOUDY: No, | would keep it in
because it is in direct relation to the gui dance
we are given, that the OCRis going to be giving.

MR BATES: But are you liniting only
when they are providing TA. It seens to nme there
are other tinmes when they could convey this. But
this seens to be limting it only when they are
provi ding TA.

MR. LELAND: Let ne back up for a
second and read it. This is the recommendation
four as revised.

Quote, in providing technica
assi stance, the Ofice of Cvil R ghts should not
directly or indirectly change current policies in
ways that would undermine Title | X enforcenent on
nondi scrim natory treatnent in participation
support services, and schol arshi ps.

And there's a rational e statenent
below it, and they have adjusted the first
sentence as you suggested, Julie.

I like it -- | was the one saying,

gee, maybe the first sentence of the rationale
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shoul d be noved up, but | like it the way it
reads here.

MR. BOALSBY: Ted, just for clarity,
could we insert, regarding after enforcenent so
it reads Title | X enforcenent regarding
nondi scrim natory treatnents.

MR. LELAND: | didn't think that
sounded correctly, but | was reading into the
m ke.

Ckay. O her comments or thoughts on
ei ther the recommendation and/or rationale
statenent here?

M5. VARONA: Do you want me to try
and add ny anmendnent.

MR. LELAND: | thought that was to
the ot her reconmendati on.

W' ve gone back to recommendati on
four now.

M5. VARONA: Ckay. | was ahead of
nmysel f.

MR LELAND: Ckay. Yes, M ke.

MR SLIVE: Point of clarification.
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Can sonebody using other words tell ne what this
means. Revised for, what does it mean.

M5. COOPER: Don't be shy, just junp
right in.

MR DE FILIPPG | think it is a good
question, and | would |like to know what we're
voting for here too.

MR CRIFFITH Is saying that if
there are changes, if the Secretary changes the
status quo, he should not undernine Title I X
enf orcement regardi ng nondi scrimnatory treatnent
and participation support services and
schol ar shi p.

MR LELAND: | saw it as a necessary
recomendation given the fact that we probably
wi Il make some suggestions for further study by
the Departnent of Education regarding different,
you know, participatory rules and all those kinds
of things.

And | thought to go on record to say
that no matter what we do, we don't want to take

a step backward in our enforcenent or our
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provi ding of opportunities or in our push to
provi de nmore opportunities for wonen. This is
the way to say that.

| thought it gave the people we pass
this on to a statenent that says we don't want to
go backward no matter what your inplenenting.

That's why | thought in providing
techni cal assistance is appropriate in this case,
because that's what we're really tal king about,
when the rubber neets the road, we don't want to
take a step backward.

MR, BATES:. But, Ted, this is ny
point. In providing TA, just wondered, do you
often change policies at that tine. That's why
the notion of limting it to TAis alittle
troubling to me. Maybe one of you can respond to
t hat .

MR. REYNOLDS: No. |If the policy's
going to change, it is supposed to go through a
rul e-maki ng procedure. It is not supposed to be
changed each time technical assistance is

provi ded to recipients.
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MR LELAND: So are you arguing for
or agai nst having providing technical -- does
that mean in terns of your organization, does
that make a difference, or should we take that
out, the first phrase?

MR. REYNOLDS: The way it is witten
now, you have limted it. W could provide --
techni cal assistance, we conduct conpliance
reviews, and we respond to conplaints.

MR. LELAND: So providing technica
assistance is a specific task you undertake. So
there may be people like nyself who are in favor
of this mght like to have that renoved and have
all activities sort of subsuned under this;
right?

MR. BATES: That woul d be ny
suggestion, harping on that.

MR JONES: If | could just add
something. It seenms to nme it's a clear intent
here that you are saying that as we undertake
what ever policy-making actives that we undertake,

that we shoul d adhere to this.
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Techni cal assistance is not a
policy-making effort. That is a tinme when we
conmuni cate what the policy is.

So | think in the spirit of what you
are trying to acconplish here, you need to delete
t hat .

MR. LELAND: Are you okay with that,
Julie?

M5. FOUDY: Yes.

MR. LELAND: All right. Anybody that
doesn't want that renoved

M ke, did we allay your scepticisn?

MR. SLIVE: That's a help.

MR. LELAND: Any other coments or
t houghts on either the recommendati on or the
rational e statenent for our revised
recomrendati on four?

Heari ng none, can we pass this by
consensus.

Al'l right. No disagreenent.

Now we are back on to --

M5. COOPER: Back on to five
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And | think Donna wants to read her
amendment .

M5. VARONA: | know |'m going to need
some words missing, but the spirit of it is if --

M5. COOPER  One second. | think he
has sonet hing for you.

M5. VARONA: Ckay. Therefore
educational institutions should pursue all other
alternatives when cutting or capping any team
when gender is a factor in that decision. |If
i ndeed teans have to be cut, student athletes
shoul d be given justification and adequate
noti ce.

M5. COOPER. Can you read that one
nore tine.

M5. VARONA: It is revisions of line
32 through 34 on Page 35.

M5. SIMON:  Could you read the
recommendation first?

MS. COOPER: The reconmendation is
the Ofice of Cvil R ghts should nake clear that

cutting teans in order to denonstrate conpliance
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with Title I X is a disfavored practice.

M5. VARONA: Ckay. Therefore, this
is after the loss of teams described, and we are
going to revise lines 32 though 34.

Ther ef ore educational institutions
shoul d pursue all other alternatives when cutting
or cappi ng any team when gender is a factor in
this decision. |If indeed teans have to be cut,
student athletes should be given justification
and adequate notice.

M5. COOPER: Good j ob.

MR. BOALSBY: Cynthia, | think Donna
said, seek all other alternatives when cutting or
cappi ng. M/ language was seek -- pursue all
other alternatives before cutting or capping.

MS. COOPER  Make that friendly
amendnent, before.

MR. JONES: Ted, can | just raise an
i ssue for everybody's consideration

When we tal k about gender, you know,
shoul d not cut teans when gender is a factor in

that decision, is it really the intent of the
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body here to say when gender is a factor in the
decision or when Title I X conpliance is a factor
in the decision.

Because what Title I X itself by its
own ternms says you cannot excl ude someone from
participating, deny thema benefit or
di scrim nate against themon the basis of sex.

So it would seemto ne if sex is a
consideration in your capping or your elimnation
of men's team arguably, that is a violation of
the very ternms of the statute itself.

And | think what we are really trying
to get at is the question of when institutions
are considering Title I X conpliance, when they
are naki ng these decisions. Not gender

| toss that out there for
consi derati on.

M5. VARONA: | think that then you
get into well, are they cutting a team because of
Title I X conpliance or because of a resource
i ssue, because if you interest. So | think if

you interject that |anguage, you are going to
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conmplicate the statenent.

M5. SIMON:  But | support your
suggesti on because | think what we' ve been
hearing at all town hall neetings is how so nany
of the young nen that are on gymasti cs,
westling, et cetera, they are told it is because
of Title I X. Further investigation suggests that
it is not because of Title I X

And | think to say cutting a team and
using Title I X as an excuse is a m st ake.

MR SPANIER Unless it is the
reason.

M5. SIMON: Unless it is. But I
think in many instances, we have found that it is
not. It has to be a statement of fact and not
useful explanation or politically correct
expl anat i on.

MR. CGRIFFITH Brian, can you give us
a thought with sone | anguage how you woul d change
the explanation on the |ast sentence.

MR JONES: I'mreally sort of

throwing it out. [|I'mnot quite sure what the
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intent is here. |I'mjust raising the question of
what the intent really is to say -- again,

don't recall what the nodified | anguage is that
Donna proposed is, but just looking at this

| anguage.

Let's see. kay. Therefore
education institutions should pursue all other
alternatives before cutting or capping any team
when, and here | was just wondering whether you
meant to say gender or whether you neant to say
when Title | X conpliance is a factor in that
deci si on.

Again, just laying on the table this
i ssue that the statute itself does say that you
can't excludes people from prograns or deny them
benefits or discrininate against themon the
basi s of sex.

So if sex is one of considerations
that you are using to elinminate a team as opposed
to just Title I X conpliance, then arguably you
are in violation of the statute. That is just a

question I'mthrowi ng out for your consideration
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| understand Donna's point.

M5. VARONA: You already say it is
not favored way of conplying with Title I X It
is already said in this paragraph

MR CGRIFFITH It is difference
bet ween saying it is disfavored or illegal

VWhat Brian is saying is we maybe
maki ng a reconmmendation in here on its face is
illegal --

MR JONES: |'mjust throwing it out
there. | don't know what the intent is. 1'm not
entirely clear what the intent is.

I"mjust saying arguably that's
right, that what | see when you're suggesting
here that there are things you should do before
you cut a teamor cap a teamw th sex being a
factor.

I"mjust raising the question for you
all to consider, you know, is that what you nean
to say, are you talking about Title I X
compl i ance.

That seens to be the issue that we' ve
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dealt with that teanms blaming Title | X for the
elimnation of teans, not so nmuch they are

bl ami ng gender. It seens they are bl aning
Title 1 X, whether rightly or wongly, whether
honestly or dishonestly.

MR. LELAND: Donna, are you
confortable with Brian's substitution --

M5. VARONA: | would like to hear it
again. Bob or Brian.

MR BOALSBY: Well, | think it is a
good change. W could tiptoe around it all we
want to, but that's where the rubber hits the
road. And we've said it up above, and | don't
see any reason not to say it down bel ow

If anything, it is going to dinmnish
t he nunber of occasions when sonebody hangs a
financial decision on the back of Title |IX
rather than the other way. | think it is a
positive in dealing with both the reality of
those institutions that do have to make those
difficult decisions, and the illusion that sone

have made those decisions for Title | X reasons



10

11

12

13

14

15

16

17

18

19

20

21

22

when that really wasn't the case. | think this
hel ps in both of them

MR LELAND: Ckay. So substitute
Title I X for the gender --

MR. CRIFFITH Do we have | anguage in
front of us yet?

MR DI SKEY: Be one mnute.

MR BOALSBY: Do the whol e paragraph.

MR LELAND: Recommendati on numnber
five, the Ofice of Cvil R ghts should nake
clear that cutting teans in order to denonstrate
compliance with Title I X is a disfavored
practi ve.

And | think the only thing we are
fussing with is the last sentence, is it not, in
t he description.

MR CRIFFITH  Line 27 through 32
remai n unchanged; is that right?

MR. LELAND: Correct.

MR CRIFFITH So we are just dealing
with --

MR LELAND: That |ast sentence. It
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has been confusing. W' ve been sort of hopping

all over. | think we are getting to where --

M5. COOPER: | think this is the
sentence that we've revised. | might as wait
for --

MR. LELAND: The real MCoy.

M5. COOPER: The envel ope, please.

Ther ef ore educational institutions
shoul d pursue all other alternatives before
cutting or capping any teamwhen Title I X
compliance is a factor in that decision. |If
i ndeed teans have to be cut student athletes
shoul d be given justification and adequate
noti ce.

MS. FOUDY: Do we tal k anywhere about
the point of universities blanming Title I X? |
know we brought that up somewhere else. Did we
address that anywhere in here? | know we did in
Phily. But we are not putting it in there?

M5. GROTH: | think this |anguage
hel ps, Julie.

MR. LELAND: The | anguage helps. |If
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you are asking me is there anything in there,
don't blanme Title I X

M5. FOUDY: Rita, | know you
nmentioned it earlier.

MR LELAND: That's a hard one.

MR. SLIVE: | nove acceptance of
recommendation as five as revised.

M5. GROTH. | second.

MS. COOPER: Do we have a consensus
on recommendation five as revised?

Yes, consensus.

Now, line 32 as it's been revised.
Has it been -- oh, cool, dude, let's nove on, |I'm
all for it.

Okay. Recommendati on nunber si x.
The Office of Civil Rights shoul d aggressively
enforce Title | X standards incl uding
i mpl ement ati ons, sanctions for -- inplenmenting
sanctions for institutions that is do not conply.
The Departnent of Education should al so explore
ways to encourage conpliance with Title | X rather

than nerely threating sanctions.
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Di scussi on

MR. DE FILIPPG Reconmend approval

M5. COOPER: Consensus.

MR GRIFFITH I'mnot sure what the
second sentence is.

MR BOALSBY: Second sentence of
reconmendat i on.

MR. CGRIFFITH  Explore ways to
encourage conpliance other than nerely
t hreat eni ng sancti ons.

MR BOALSBY: | think when we tal ked
about that in Philadelphia. W were really the
wi t hhol di ng of federal funds had never been done.
And we thought perhaps there was a way to do it
other than withhol ding federal funds. Maybe
there's sonme other approach to do it. W talked
about ways to incentivize conpliance rather than
penal i ze conpliance

MR CRIFFITH What this is saying is
right nowit's our judgnent that they are just
threateni ng sanctions. W want themto do nore

than that?
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M5. GROTH: | think this is good, but
on line 44 where it says other mechani sns exi st
and shoul d be pursued with other educationa
institutions.

What are those ot her nechani sns?

MR. JONES:. Under Secretary's
authority, he had a broad range of enforcenent
authorities that he could explore. Wthdraw ng
funds it is like the death penalty.

He could enter into a conpliance
agreement with institutions, and he could issue
cease and desist order. W could refer things,
suppose we could sue in the Court, refer things
to the Justice Departnent.

So there is -- there's a real range.
The typically the approach has been you try to
work with an institution in an am cable fashion.
The rational e, again, being that w thdraw ng
federal funds is a very significant consequence
because, you know, these federal dollars often
work to the benefit of a |ot of students who are

at these institutions. |[|f you withdraw them you

310



10

11

12

13

14

15

16

17

18

19

20

21

22

are punishing a lot of students who are innocent
byst anders.

So that's why withdrawi ng the federa
funds has al ways been a very extrene and
obvi ously serious consequence but short of that,
there is a range.

I hope | answered the question.

M5. COOPER  There's a notion to pass
thi s reconmendati on.

I's there a consensus?

Move on to recomendati on seven.

MR. LELAND: Ckay. Before we hop
into recommendati on seven, let nme give you a few
statistics here. Since we canme back from | unch,
whi ch was two hours ago, we passed on 15 or 16
nmotions. W have about 15 or 16 left. This is
one of the instigators for great succinct debate.
If we persist, we may be able to conmplete this in
a tinely way, today.

| don't want to say that in a way
that linmts debates. | want everybody to feel

confortabl e bringing up what want to bring up.
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But let's nove forward anybody.

In light of this, I think we'll not
take a break

MS. COOPER: A five-mnute break

(Recess)

MR LELAND: Ckay. |If we could cone
to order, please, before we barge ahead.

Most of the people in the audience
aren't back yet, but | was asked by the nedia
people to indicate that Cynthia and | will have a
medi a avail, whatever they call it, inmrediately
after our deliberations end today. So the nedia
people can talk to us then

| do have a short |ist of things that
our authors are working on trying to get back to
us by the tine we get done.

One is Julie's concern, the
Background area about some current statistics
bei ng included, they are working on that.

Debbi e's had a concern about some
kind of, what did you say, differential --

MR. DUNCAN. Caveat.
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MR LELAND: They did try to find
some clarification on the statistics that we saw
earlier in the wonen's only schools. Those are
all varsity sports only.

But to get conparison statistics it
is going to take them nore than just today.

Those peopl e that are concerned about
that, ny reconmendation is we let theminsert
those nunbers later and not get -- then see when
a draft conmes around of the proposal

But if anybody el se thinks that our
aut hors are working on a paragraph on their
behal f, they should get to those authors an tel
t hem

Because as far as they know, besides
the little editorial changes that we' ve asked
for, that's what their workload is for the rest
of today.

M5. FOUDY: Ted, did you nention
sonet hi ng about the Cohen case, did you say that
clarification they were going to give --

MR LELAND: | think you're right,
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Julie.

Is there sonmething we are working on?

M5. FOUDY: On one of the findings;
right?

M5. SIMON. Ted, also when we are
getting the data on the wonen's only schools, and
we know their varsity sports, what kinds of
school s are we conparing themto? W should be
conparing themto snall, liberal arts coll eges,
because that's all the wonen colleges are.

Did they hear ne?

MR LELAND: Ckay. |'Ill nmke sure.

M5. VARONA: Rita, your conparison
could you just repeat what you just said?

M. SIMON: At the wonen's coll eges
they are tal ki ng about varsity sports
participation. |'msaying if there's conparison
with other schools, they should be with |ibera
arts col |l eges.

MR LELAND: Ckay. Any other
conments before we leap in?

Now on reconmendati on seven, Page 36.
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The Departnent of Education should initiate
prograns to pronote femal e student interest in
athletics at the high school |evel, explore the
possibilities of a pilot programto encourage
participation in physical education and explore
ways of encouragi ng woman to wal k on teans.

Di scussi on, thoughts.

MR CRIFFITH Well, I'"'mall in favor
of sonebody encouragi ng fenal e student interested
in athletics at the high school level. [|'mnot
confortable that's the charge of the Departnent
of Education to do that.

I would like to see education funds
used on whol e host of things. |'mnot certain
this would be on a |ist of Departnent of
Educati on involved wth.

So seens to ne the Departnent of
Educati on enforces an anti-discrimnation
statute, but I'mjust not confortable with the
Department of Education doing this. |If we were
to say it nore generally that sonebody ought to

do this, | just worry about whether it is them
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MS. FOUDY: What | was saying for all
boys and girls, K through 12, encourage, yeah
generally. You could say sonething |ike the
Department of Education should initiate prograns
to pronote physical education for all boys and
girls in K through 12.

M5. COOPER: | agree.

M5. FOUDY: And nake it general. On
the paragraph to follow --

MR LELAND: Wit a mnute now.

Are -- do you have substitute notion now on
nunmber seven? W do

Men's and wonen's still includes a
Department of Education, so you weren't persuaded
by Tom's argunent that --

MR GRIFFITH | don't know who does
it, though. Sonebody help ne here.

M5. FOUDY: Well, | know the
President's Physical Fitness council has been a
big issue, so | think inrelation to that
initiating programs to --

M5. PRICE: It may not be
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appropriate. Mybe you could say sonething al ong
the line that the Departnent coul d consider
options within the Department and the

adm ni stration and beyond.

There may be -- beyond may not be the
appropriate word, but outside of the Departnent
that woul d pronote physical education K through
12, and especially for young girls.

MR. SPANIER. | was going to suggest
some wording in the spirit -- the Departnent of
Educati on and educational |eaders should pronote
prograns to encourage nale and fenal e student
interest in athletics, and so on

We shoul dn't be (i naudible)
Department of Education to initiate prograns, but
they could certainly pronote them and if we add
in other educational |eaders, really everybody's
responsibility.

MR GRIFFI TH. How about the
Department of Education shoul d encourage
educational |eaders to.

M5. VARONA: Pronote physical fitness
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and sports opportunities for young boys and
girls, K through 12.

MR LELAND: Is that another
substitute notion?

M5. VARONA: | was trying to help
with a | anguage.

MR. SPANI ER: Departnent of Education
shoul d encourage educational |eaders to pronote
prograns to encourage nal e and fenal e student
interest in athletics and so on. And the rest of
it. That's not changi ng any ot her words.

M5. SIMON:  Graham would you accept
as a friendly amendnent, educational |eaders and
sports leader. | nean having M chael Jordan
(i naudi bl €) high school kids to participate in
sports mght have nore effect than the Departnent
of Educati on.

MR. LELAND: W have -- any other --
I think everybody -- so far we understand the
amended recommendation. | think so far.

MR SPANI ER:  The Departnent of

Educati on shoul d encourage educational and sports
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| eaders to pronote prograns to encourage nal e and
fermal e student interest in athletics at the high
school |evel and so on

MS. FOUDY: Yeah, K through 12. |
think we should broaden it and generalize it.

MR SPANI ER: How about the
el ementary and hi gh school |evel s?

M5. VARONA: Are we |eaving out PE,
don't we want the word PE in there?

MR. SPANIER. | haven't changed the
rest of this. |It's still in there. | just
wasn't reading the whole thing, just didn't seem
to want to spend a half an hour on this.

MR LELAND: | agree.

W will still talking about the
recomrendation. Let's not go to the rationale
statenent yet. W are still wordsmithing the
reconmendat i on.

Anybody have any ot her comrents on
t he recomrendati on?

kay. Hearing none, let's go down

and tal k about the rational e statenent now
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Any thoughts or comments?
M5. FOUDY: | would scratch on line 9

after the conma, particularly among girls and

woren, and just keep it general like we did at
the top. | would scratch from15 to 18, the | ast
sent ence.

MR. LELAND: Anybody object to those?

MR CGRIFFITH What's wong with 15
to 18; is it excessive or sonething you just
di sagree with?

MS. FOUDY: | have to read it again.

I"'mokay with it. Ether way, it
doesn't really matter. W don't need to spend a
lot of time on this.

MS. VARONA: |t assumes there's nore
hi gh school girls participating in sports than
there are slots available on the collegiate
| evel

So in a subtle way | don't want to
endorse the idea that there is an interest out
there. | think we have -- and sone of the

barriers have been not because of cultura
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reasons only, but because of opportunities.

Sol think it begs all that. So if
get rid of that, I think we don't have to | ook at
the nuances or read sonething into it that it
isn't intended.

MR LELAND: So you are supporting
removal of the | ast sentence?

M5. VARONA:  Yeah.

MR, LELAND: Ckay. O her thoughts?

I don't see any objections to renoving the |ast
sent ence.

MR CRIFFITH | object. | think it
is an inportant statement, that one way you bring
about change is to create opportunities. | think
it is a fine statenent.

MR LELAND: Ckay. O her conments.
We are tal king about | ast sentence.

M5. VARONA: |'IlIl give you that if
you could get rid of naturally.

MR CRIFFI TH  Yeah, okay.

M5. SIMON: Tom go ahead.

MR LELAND: So far we have the |ast
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sentence without one word.

Any ot her comments or thoughts on the
rational e statenent for reconmendati on nunber
seven?

Ckay. Hearing none, seeing none, can
we approve recomendation seven and the rationale
statenment by consensus?

M5. COOPER:  Yes.

MR. LELAND: Yea. Eight.

M5. COOPER. Recommendati on eight.
Because using financial resources w sely and not
excessively is nore likely to contribute to broad
sports prograns that include Aynpic sports the
Department of Education shoul d encourage
educational institutions and national athletic
governnent organi zations to address the issue of
reduci ng excessive expenditures in the
intercollegiate athletics. Possible areas to
explore might include the possibility of an
antitrust exenption for college athletics, urging
the use of the President's and Secretary's bully

pul pits, quotes unquotes, to call for restraint
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in expenditures an in creating an entity outside
of the NCAA to nmonitor expenditures.

M5. YON |Is this where we conment.

M. FOUDY: Can | just say, ny nane's
onit. | don't know what bully pul pits nmeans.
That's not ne.

M5. YON Ckay. Bully pulpits is not
what | was going to comment on

Creating an entity outside of the
NCAA to nonitor expenditures, we already did
that. |It's called the EADA report, reports to
the Departnment of Education. W also report to
our respective canpuses. W report to the Board
of Regents of our statewide institutions and the
chancel | or.

We are one of the nost over-regul ated
i ndustries ever to be in existence. W report to
the faculty senate, you know, which is not to be
confused with four or five other groups we report
to.

I"mnot sure why that is there or --

we already report lots of places. So.
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MR SPANIER: | would like to support
Debbie's comment there. | don't know where that
cane from There are too nany organi zati ons out
there trying to be the NCAA or to work around the
NCAA, and it is just doesn't make any sense.

| recommend we either take that out
or if sonmebody had a conpelling reason for
putting that in the first place to change words
to say and encourage the NCAA to nonitor
expendi t ures.

To one or the other. Either is okay
with me. Encouragi ng soneone else to get in the
act and do it, is heading in the wong direction

MR BATES: Ted, | think this
recommendation is bit cunmbersone, seens to ne we
coul d take sonme of it out.

The first sentence | don't know that
adds rmuch. And it seens to me the recomendati on
is Department of Ed should encourage educationa
institutions and national governments
organi zations to address the issue of reducing

excessi ve expenditures in intercollegiate
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athl eti cs.

That's the recommendation. Then
there's a lot of sone of the other stuff could go
it seens to ne el sewhere in the rationale. But
it seenms msplaced in the recomendati on

M5. COOPER  So do we have consensus
for that change?

M5. FOUDY: Can we put it down bel ow?

MR BATES: Some of it should be down
bel ow. Whatever is appropriate, | would suggest
going down to | evel of rationale.

M5. COOPER. Ckay. Are you saying
recomendati on ei ght should read, the Departnent
of Education shoul d encourage educati ona
institutions and national athletic governing
organi zations to address the issue of reducing
excessi ve expenditures in intercollegiate
activities.

MR. BATES. Right. That's the
recomendati on.

MR SPANIER | think very inportant

that we have explore the possibility of an
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anti-trust exenption for college athletics.
That, as we tal ked about last tine, is a very
i nportant barrier currently cross containment.

MR BATES: | would then support that
particul ar sentence as part of the
reconmendat i on.

M5. COOPER: Ckay. |1'd read it
again. The Departnent of Education should
encour age educational institutions and nationa
athl etic governing organi zations to address the
i ssue of reducing excessive expenditures in
intercollegiate athletics. Possible areas to
expl ore mght include the possibility of an
anti-exenption for -- anti-trust exenption for
coll ege athletics.

MR. BATES: | would just renpbve one
of the possibilities. | think the second can be
taken out.

MR SLIVE: Put period at
expenditures. Line 28.

MR. BATES: Yeah.

M5. COOPER. Ckay. Do we have a



10

11

12

13

14

15

16

17

18

19

20

21

22

327

consensus?
MR GRI FFI TH I'"'mnot in favor of

encouragi ng the Secretary to suggest that there

be anti-trust exenptions. | know that's part of
it, but 1'Il vote against it if that's init.
MR. BATES. Let ne add to -- | think

when we tal ked about it, it needed to cone from
sone place other than intercollegiate athletics,
that's why we're saying secretary. But it could
be sonebody educati onal

M5. COOPER  So we should vote, have
a notion to vote?

M5. FOUDY: You were tal king about
recomrendati on? Not the total --

MR SPANIER: | think what the
suggestion was to take very first sentence of the
recomrendati on, which has now been elim nated,
and nove it to becone what woul d probably be the
second sentence in the section bel ow

M5. FOUDY: Can | add just one thing
I noticed. One of mpjor factors -- line 32 --

one of the major factors identified by the
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of resources at sone school s.

I would like to add, due to
escal ati ng expenditures.

MR SPANI ER: Lack of resources is
not necessarily due to escal ati ng expenditures.
It might be at sonme schools.

M5. VARONA:  You could put "and"
escal ati ng expenditures to support revenue
produci ng sports.

M5. FOUDY: | just want to sonehow
tieit into this recomendation. Not just a
field issue --

MR DE FILIPPG It's not applicable
at every school. At sone it is, not all.

M5. FOUDY: Right. That's just why
we' re saying one of the nmajor factors.

M5. VARONA: It is in the next
sent ence.

M. FOUDY: Right. Okay. Sorry.

M5. VARONA: So is your

recomendati on to nove because using financial
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resources wi sely and not excessively is nore

likely to contribute, that sentence, you nove it

down. And underneath the recommendati on, and

then you pick up, one of major factors identified

by the Commi ssi on.
MR, SPANI ER: Becone the second

sentence of that paragraph.

M5. VARONA: |'mall right with that.

M5. COOPER: Any further discussion?

Consensus?

MS. VARONA: W don't have a

consensus.

MR CRIFFI TH  No.

MS. COOPER: For reconmendation

eight. Al in favor of recomendation eight with

t he anendnents, raise your hand.

M5. PRICE: Twelve in favor.

M5. COOPER: All against, opposed?

M5. PRICE: One opposed.
Moti on passes twelve to one.
MR. CRIFFITH  For the record,

for denocracy and free markets.

I''m
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MR, LELAND: We're now on to
recomendation nine. It is something of either
or. Let nme read the two -- not necessarily the
either or. W said today we could have sort of
contradi ctory recommendati ons and the Secretary
coul d choose between them or choose none of them

So we shouldn't back away if we want
to nmake two reconmendations here, but these seem
to us the ones we could decide on

The first recommendation nine A lets
put it, is the Departnment of Education should
encourage the redesign of the equity in athletics
di sclose act to -- focus away from coll ecting
only raw participation statistics, which
(inaudi bl e) proportionality is the best way to
comply with the three-part task.

O her recomendation, which I'Il call
9B is the departnent of education should
encourage congress to repeal the equity in
athletics disclose act reporting requirenent.

So let's open up for discussion on

two of them
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We have one that says anmended

Cary, supposed author here.

M5. GROTH: Right. If I could change
the wordi ng on reconmendation nine to read: The
Department of Education shoul d redesign the EADA
to enabl e schools to identity which prong they
need in conplying with Title I X period. The
EADA shoul d be required for high schools as well
as col | eges.

| believe | was told as
representative dynpia Snow as already subnmitted
this bill, senator, excuse ne, this bill, and
woul d be good to support this as well. But I
woul d reword the way --

MR LELAND: Let's take the issue.
First issue is the rewording of nine A Is
everybody confortable with the rewording of it?

MR. JONES: Can | nmake a quick
interjection here.

Cary, you left out the word encourage
the redesign. | would just suggest as a | ega

matter, we are going to need to leave it that
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way. Because the secretary doesn't have the
power on his own to redesign the EADA

M5. YON | have a question to Sally.
I renmenber when we di scussed this, mght have
been Phil adel phia. What | can't renenber
exactly, we were tal king about the EADA reports.
| thought you made it clear to us, but maybe not.
That you guys -- I'mnot sure | understand the
pur pose of the reports. You nade it clear to us
there is no enforcenent. You are not enforcing
anyt hi ng we are goi ng.

If we are going to do what Cary wants
to suggest, why we are doing it, what benefit we
will derive fromdoing it.

MS. STROUP: That's right. W don't
do anything with the report. W put the date on
the website. That's the sole extent of what
happens with it at the Department. Correct ne if
I"'mwong, if anyone from OCR ever |ooks at it.
| doubt they do. The recording issue.

And my question is | want to know how

we are going to redesign it. Redesigning that
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report it is a nonster report now. The thought
of it getting even |onger scares ne to death.

Maybe you guys have some good i deas.
| hope that's part of this recomendation --

M5. CGROTH: The redesigning is only
to allow the schools to identify which prongs
they nmeet in conplying with Title I X  CQur
di scussion in Phil adel phia, was based on that
fact that report gives false inpression that
institutions who do not neet proportionality
automatically are not in conpliance with
Title I X

So | renmenber one of the

recomendat i ons nmaybe addi ng two boxes, or how do

you conply with Title I X, which prong

So not any major changes but --

MR LELAND: | think, Sally, in
addition on the cover sheets, in addition to the
proportionality of appropriate or nunbers, the
participation nunbers, scholarship dollars, you
have anot her box that says, are you conplying

with prong two. Another box that says, are you
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conplying with prong three.

And woul d al |l ow the president of the
institution, before they get called before the
OCR or get sued to be able to declare -- not only
be able to but have to -- declare on which one of
these three prongs they think they are using to
comply. And | hope a |lot of people fee
hopefully there will be nore discrete
descriptions for prong two and three in how you
conply.

Nobody is suggesting we redesign all
the statistical information inside or all the
dollar information inside. But | think there is
a feeling that, gee, if we are going to -- if an
institution wants to conply with prong three and
doesn't want to get called before the OCR or
sued, they would like a way to do that, to
declare on that form

Because that's what nost people are
concerned about, your conpliance with Title |X
ook at that form Howis Stanford doing. They

| ook at that form Right now they don't see
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prong two or three information. Not even
acknow edged it was there.

So | think that was -- not make you
go through and do the finance again.

MR SPANIER |I'mwth Sally on this.
I think this is a suprene exanple of a wasteful
ti me-consuming report that nobody uses, nobody
reads. It's results in nmillions of dollars of an
unfunded mandate. And | don't see any way in
which it pronpotes Title I X

If we want to pronote Title I X, let's
find another way of doing it than assigning a
menber of our staff to put 45 pages of statistics
together that can't actually be conpared from one
institution to the next, because the
met hodol ogi es and budget centers are all
different.

It is terribly wasteful and
inefficient. Wo knows over tine what the prongs
will be, how many there will be, what OCR will be
doing to enforce them checking a box on the 46th

page of this formis neaningless in the overal
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schenme of things.

I just don't see -- before we spend a
lot of time wordsnmithing it, we ought to find out
i f anybody sees a conpelling reason in this
spirit of this Conm ssion to recommend a
continuation of that report.

I' m speaki ng as soneone who had staff
menbers preparing these reports, and | have to
review them and personally sign off on them

It's just another one of those
docunents that nobody ever | ooks at once it
| eaves your hands.

MR LELAND: Sounds |ike he wants to
vote for 9B.

Let's have nore discussion

M5. FOUDY: How do you know, G aham
out side of your office, how do you know on the
general public whether they ook at it or not.

Is there a tracking of that, or where does that
assunption cone fromis ny question

MR SPANIER. Well, | can't track the

hits on the Departnent of Education website, but
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we get about one call a year from sonebody who
wants to see it. And it is just not worth the
time and the effort.

And if sonmeone's really interested
in, you have to sit down with them and expl ain
anyway. And occasionally when sonebody in the
newspaper wants to take a bunch of them and
anal yze them they don't come out right anyway.
Because it is very conplicated and very
cunber sone.

And usual |y sonebody wants one or two
nunbers out of report that contains hundreds of
nunbers to try and do sonmething with

Wiat's the idea here? |If the idea is
some reporting nmechani smto encourage conpliance
of Title IX, get rid of this and appoint a
working group to cone up with a little report
that's meaningful to denonstrate it. Maybe that
report asks this question of how do you go about
fine tuning. How are you as sure as you are,
what are the neani ngful data.

But the data that are in this report
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don't end up telling -- at sone point it is so
I ong, you can't make sense of it.

MR LELAND: Let's nove forward. W
are tal king about 9A and B.

M5. KEEGAN: Maybe what Jerry was
going to say woul d be hel pful, where you use it.

MR. REYNOLDS: Few quick comments.

You can't tell currently fromthe
docunent whet her a school is in conpliance. And
often the data contained in the report, people --
it's been used in ways that haven't been hel pful

Now, the suggestion that we shoul d
have additional boxes that would indicate whether
a school has conme into conpliance with prongs two
and three, just because an institution declares
that it is in conpliance with prong two and three
does not nean that at the end of the day OCR i s
going to agree with that finding.

So | just don't want to put the
public in a position where it is relying on a
docunent that doesn't nean anything.

A box where soneone has checked prong
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two doesn't necessarily nean that the Ofice of
Cvil Rights is going to agree.

But at the sane tine, though, a
parent can | ook at that report and assune that
the school is in conpliance with that prong.

M5. CGROTH:. Jerry, what we could do
then -- | think we are sinplifying this too nuch.
I think the box could say such and such
institution neets the requirenents of prong two
per the Ofice for Cvil Rights.

| agree it is not as sinple as a
check-off box. | also agree with Graham |
don't want us to be putting together information
that is not useful

However, we do need to be accountable
to the public as to what our athletic departments
do, and our revenues and expenditures as well as
the participation nunbers

MR REYNOLDS: |If you are asking for
OCR to certify that each college in Anmerica is in
conpliance or isn't in conpliance, that is just

not feasible.
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MR LELAND: W heard testinmony --
the problemright nowis with the EAD form |If
you're a university president, the only public
acknow edgenent you have, if you haven't been
sued or haul ed before CCRwith a conplaint, is
the ADA report. And that only deals with one
prong.

So when you get a letter from sone
organi zation that says you're in violation or
prove to nme why you were not in violation, it's
based on that one particular set of data.

I think a ot of us who have
universities are cormitted to conplying with
Title 1 X would like to have the flexibility of
using two and three, would like not to be sued
and not haul ed before OCR with a conpl aint, not
to have it adjudicated by soneone else. W could
sel f eval uate oursel ves.

Your argunent is you don't rely on
the present EADA form and you investigate people,
why woul dn't a new EADA form or sonme formthat

maybe G aham suggested, do away with that.
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But particularly nost universities
presidents would |ike some public acknow edgenent
that they are conplying with Title I X, and right
now, there's only one way to do that, and that's
with the EADA form and that only deals with one
prong.

So if you are a university president,
and counsel, you say | need to be out there in
the public as being supportive of wonen's
opportunities, that's what ny community demands,
and gosh, there's only one way to acknow edge it.

| happen to like the idea -- |'m not
sure the EADA formis right, but giving people a
chance to declare I'min conpliance using prong
two and here's why.

MR REYNOLDS: | understand this
desire to do this. But conming into conpliance
with prongs two and three requires lots of |ega
anal ysis. And often people with goodwill
di sagree over whether a school is in conpliance.

All I'msaying that this declaration

coul d be ni sl eading.
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MR. LELAND: | agree.

M5. VARONA: | was just trying to
follow up with Graham s recommendati on, why don't
we recomend that the document reflects what we
are looking for. And we put that |anguage in our
report. This EADA report doesn't seemto be
meeting the needs of the Ofice of GCivil Rights
for these school that want to be in conpliance
that this EDA report doesn't seemto be
delivering or neeting the needs of the Ofice of
Cvil R ghts for those schools that want to be in
conpliance, that the EDA report nust be reviewed
or another report --

I"mnot in your business, but we just
enbrace Grahanis concept.

MR. LELAND: | think Grahamis concept
was he votes for nine B -- or suggested the
Departmment of Education encourage congress to
appeal -- and if he had to do a substitute
process to try develop a different formthat
woul d neet ny problenms or give nme a chance -- ny

concerns.
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But | think right now all he is on
record of saying he's in favor of 9B, which is
el i m nat ed.

MS. KEEGAN: Ted, are the issues,
Cary, on the high schools -- A | don't know
enough about what's in the current form nuch
| ess what we are contenplating -- it seens to ne
a good idea to have this better, sinpler nodel of
saying to the public, here's what we do. Seens
to nme it could probably be derived fromone of 47
reports you are already doing, but that's just
ne.

If there's sone way you could
consolidate that and easily get it transparent to
the public, | think that's right.

But I will tell you in the high
school |evel where we already identified that we
don't keep these kind of statistics, there is no
NC2A.

Ri ght now we're having a hard tine
graduating our kids in reading and doing math,

much | ess cal cul ati ng how many of them-- we try
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to do that. Title I X is enforceable and should
be in the high schools. This format high schoo
level, ny fear is we are going to have to hire
sonmebody who used to teach math to do this form
That worries ne. |'mwondering about how
strongly you feel about |eaving high schools in
here.

M5. GROTH: | feel strongly because
Title I X applies to all |evels.

M5. KEEGAN: O course it does. But
they are not exenpt fromit right now They
sinmply aren't -- this form as | understand it,
is not the be-all and end-all to everyone's
compliance with Title I X. It was an additiona
congressional attenpt.

What |'ve devoted a good portion of
my life of doing away with reports that just get
filed, particularly in K-12. And we just
specialize in them

If this is a report that just gets
filed, is it going to substitute for sonething

el se they are doing -- if | understood what we
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school .

But right now w thout that kind of
information, | couldn't in good conscience say
every high school in the United States should now
devote its attention to a new 47-page form |
couldn't sleep.

M5. GROTH: | added this
recomendat i on because in Chicago this was a
recomrendati on that cane fromthe | HSA

So, you know, | think it would be
important for us to know what Senator Snowis
doing as well. I'mnot that famliar wth.

MR LELAND: Gene.

MR DE FILIPPG Ted, you know, we
all really dislike it when people tell us howto
do our jobs. Those of us in college athletics,
we have a | ot of people that tell us how to do
our jobs.

We are hearing fromthe hi gh schools
this is not good, we are hearing from OCR, who

have to deal with it on a day-to-day basis that
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somet hi ng.

| woul d nake a notion we adopt 9B and
let's nove on.

M5. FQUDY: Can | disagree?

MR, LELAND: Well, let Percy first,
pl ease.

MR BATES: Well, this is one |'ve
been thinking of since Philadelphia. | try to

listen to both sides.

But the one troubling part of this to
me, and now | eads ne to think that maybe we
should get rid of it, tends to, at least as it
currently exists, forces people towards prong
one, which is really troubling.

While we may be able to change it,
I"mnot sure we could get rid of that conpletely.

So | would want to argue and now fee
that | amleaning towards the fact that we ought
to get rid of it and find sonething el se that
makes a | ot nore sense to us.

Seens to ne it is sonething that's
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hel p. Not only that, it seens to be doing harm
to our efforts.

And therefore |I'mleaning towards
suggesting we get rid of it.

MR. LELAND: Julie, and then Bob

M5. FOUDY: Cearly there's issue
with it not being effective. But to take a
radi cal | eap of saying we should do away with it
entirely, this is disclosure act for the public.

Wuldn't it serve the public better
to say clearly with the tinme constraints of the
Conmi ssion, we don't have tine to send out
recomendati ons on how it would change. It's not
our expertise, but soneone should tackle this, it
is an issue.

Does that nean we scrap the entire
program after it's been built for the public to
access information, which is why it's there. |If
the information is bad, that's no good.

But it's nore an issue of how we can

clean it up rather than totally disnmantle the
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We are taking a |l arge step here, and
we shoul d say maybe our recommendation is that we
shoul d acknow edge problens with that report, one
of them being focusing on prong one, another one
bei ng nunbers are inaccurate.

Graham | think you said they don't
even track across the board -- and acknow edge
that, but say we feel |ike soneone el se should be
| ooking at this as an issue, but not scrap it
entirely. Because it is to serve the public.

MR LELAND: Bob and then Tom

MR. BOALSBY: It is fatally flawed in
a lot of ways. Even those of us that know the
nunbers can't make any sense of them You
absolutely can't take a report and conpare any
one institution over another on any front.

Choose sal ari es, anyt hi ng.

W have tried to use it as a
conpari son for such things assistant coaches
salaries. You don't have the average cost for

men' s assi stant coach sal ary versus wonen's
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assi stant coach salary. The nunbers don't even
compare within the individual institution

It's a very costly undertake just to
be filed away. And everybody has said other than
just being able to get on the website and conpare
one institution with another, there doesn't seem
to be any viable use for the thing.

It has zero to do with conpliance
Al'l of us are naking decisions on our own
canmpuses that deal with that, and we all have our
own board and control of athletics, own board of
regents, own conference initiatives.

I can't see that it is doing anything
to help us conply in any way with Title IX
either the letter or the spirit.

As | said, the aggregation of the
data and the opportunity for conparison is
fatally flawed. | can't imagi ne an environnent
at which it is valid or useful

We could do so nuch better if we just
focus on what it is we want the thing to

acconpl i sh, and then go about recreating it.
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| don't think this one can be anmended
to be functional. | think we need to get away
fromthe EADA and identify what it is we want to
provide in the way of infornmation to each other
to the public, and to Departnent of Education
and then design that document to make it happen.

O all things, it needs to be a | ot
sinpler. This one, our institutions are spending
t housands and t housands of dollars preparing this
report to be put up in a website and then left.
Each one of us is investing many dozens of staff
time to prepare this report, for sone nebul ous
pur pose.

MR. SPANIER:. I magine all the high
school s around the country who don't have enough
nmoney to buy textbooks for their students, and we
are going to have themhire soneone for 10, 000
bucks and prepare -- they could hire a couple of
new coaches to start sports up for that.
woul dn't want to be party to inposing that on
anybody el se.

MR CRIFFITH | have a question that
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maybe Brian can answer.

Is one use of this report, is it used
effectively by plaintiffs in litigation to make
cases about discrimnation at the university
| evel ?

MR JONES: |'mnot aware of that
use, but | can't speak authoritatively.

MR CGRIFFITH Ckay. Seems to ne
that's one significant use. W could argue, even
though | represent the university, a positive use
to for it to force universities to provide
information to the public so that judgnents can
be made about whether they are in conpliance so
plaintiffs to have, but | don't know.

Does anyone know, seen anything |ike
t hat ?

MR, BOALSBY: Wouldn't there be other
avenues to get that.

MR GRIFFITH (I naudi bl e) re-design
rather than junking it altogether. | don't know

M5. GROTH. Ckay. Hearing all this,

this really isn't a bad recommendation. So |et
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me take a stab at it before you all bury it.

Wul d you entertain this?

The Departnent of Education shoul d
encourage the redesign of the EADA so that it
provi des the public a significant tool to
eval uate the status of gender equity on the
nati on's campuses.

M5. YON Change significant to a
rel evant, please. Significant tool would becone
a rel evant tool

MR. BOALSBY: And | would suggest to
evaluate Title I X conpliance rather than gender
equity.

MR SPANIER: Well, now you are up to
60- page report. | couldn't support that, nuch as
| see how you are trying to acconmopdat e.

M5. GROTH: Let's give it a shot. It
may conme out.

MR LELAND: And | would see it is
really substitute for 9A

M5. YON Can there be an opportunity

to take what Cary is tal king about, take it
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anot her step further to cover what G ahanis
tal king about. And there really are, you know,
usel ess reports.

Is there a way to add to this sone --
I don't knowif it is the recommendation itself
or the subtext following it. Something -- it
coul d conme back 60 pages.

W have to address the core issue,
which is not only can you not conpare the data as
it is currently provided, but it is 47 pages. So
we have to address the length of it and viability
of the use of material as it is currently
pr esent ed.

M5. GROTH: So it provides the public

with a rel evant and non-cunber sone t ool

MR LELAND: Ckay. | still think
that's a substitute -- | like it, but we don't
have a consensus. W still have people do away

with the whole EADA report and leave it there.
There are others that would like to support this
idea there is a public disclosure requirenents

here, and we ought to engage in that in a better
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way than we are doi ng now.

M5. FOUDY: What if you added some
words in there -- like a strong recomendati on
for redesign. Maybe naking that |anguage
stronger. O even suggesting that another group
be formed to look at that. So | don't |eave
anyt hi ng out.

MR SPANIER. May | nake a proposa
suggesti on.

MR, LELAND: Certainly.

MR SPANIER: Let's vote. |If there
is no discussion on 9B. If there is no interest
in having this report, then the discussion is
over. |If 9B is defeated, go back to 9A and fine
tune it and conme up with sone wording.

If I"'mthe only one, 1'll be quiet
and you fol ks can work out a new net hodol ogy.
Shoul dn't we vote on 9B to see where we stand.

MR LELAND: Are we confortable with
that. Normal procedure is to go to the nost
draconian to the last, the nmost draconian is to

drop it altogether. Logically that nakes sense
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to take 9B first.

Anybody doesn't |ike that idea?
Anybody wants to object?

Let's discuss 9B, then. Ready to
vot e.

Ckay. Al those in favor of 9B
which is in the Departnment of Education should
encourage congress to repeal the equity in
athletics report requirenent.

Al those in favor of that, raise

your hand.

MS. PRICE: Six.

MR LELAND: Opposed.

M5. PRICE: Eight. Fail, six to
ei ght.

MR LELAND: Ckay. Let's hop over to
9A as anended by --

M5. GROTH: The Departmnent of
Educati on shoul d encourage the redesign of the
EADA so that it provides the public a rel evant
tool to evaluate the status of Title I X on the

nati on's canpuses.
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MS. KEEGAN: Can you add drastically
simplify?

M5. GROTH:  Yes.

MR, REYNOLDS: In thinking about how
we woul d go about this redesign, it seens to ne
in order to have a docunent where you conpared
the data across schools, you are going to have to
get all the schools to agree to the sane
cat egori es.

What are the chances that all of
schools in the country are going to agree to use
t he sane net hodol ogy?

M5. SIMON:  Jerry, that's what the
Department of Education can do. The Depart nent
of Education can send out a questionnaire to al
of these schools, have themfill out the
questionnaire to answer all of these questions.

Then you have the same data that
is -- that are being collected. If you send out
t he questionnaire, you know what information you
want and then the information is (inaudible).

MR, REYNOLDS: The school store, npst
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of the schools store this data in software
systens that cost thousands of dollars and took
years to build.

If we want to do this, it seems to ne
a whole lot of nmoney is going to be spent in
order to redesign to financial software systens
that collect all this data.

M5. SIMON: | bet the data are there,
and they could pull it out. Wy don't you
consi der that --

MR. SPANIER.  No way.

M5. SIMON: -- and see whether there
is some conmon ground, prepare a broad-based
questionnaire where when you get the answers,
they woul d generalize to all schools.

MR BOALSBY: | could tell without
reservation, this is the nost |abor intensive,
manual | y manufactured report that we do during
the entire year in our departnent. Wthout
questi on.

MR SPANI ER. There are at |east 20

different ways a university pays for the nedical
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expenses of its intercollegiate athletes. You
can have sone of themattributed to -- some of it
is in one departnent, sone of themis a

rei nbursenent to sone separate entity or to the
university's health center

There is no -- you would need five
pages just to get sone kind of understanding of
that one budget item You nultiple that by al
of the hundreds of budget itens in athletics --
you take the enpl oyee benefits of an enpl oyee.
Sone are paid centrally, some are paid sport by
sport. Sone are paid by all intercollegiate
athletics. You have some coaches at sonme school s
that FTEs are split between coaching and teaching
cl asses.

That's why it takes us hundreds of
hours to fill out this report. You'll never get
it the sane.

M. SIMON:  |f you cannot get
conparabl e data, and if you are getting apples
and oranges and pears and so forth fromdifferent

school s, bad data are worse than no data, then we
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shoul d adopt Sally's proposal

If you are telling me it's inpossible
to get conparable data, then drop it. Because
then you'll be dealing and forever bugged by data
that is junk.

MR BOALSBY: Wen you co-ningle all
of that with the fact that you've got a bunch of
dunb athletic adnministrators gathering this
stuff.

M5. KEEGAN. | wasn't going to say
anyt hing, Bob. This ain't happening in the math
depart nent.

M5. SIMON: If we could be ending up
with data that is nmeaningless or distorting a
picture, that is very serious. Sally, you are
absolutely right.

M5. GROTH:. W don't know that for

sure.
MR. LELAND: Sone people told you
that, Rita.
I think there's a feeling that people
that fill out the EADA formthat the
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conplications and the lack of transferability has
very little to do with proportionality or

schol arship dollars, which are pretty well
defined. It has to do with all these other
categories which are tangentially related to
compliance with Title I X

So issues about recruiting dollars,
all those things, coaches salary, and are hard to
conmpute. There probably is no transference
across institutions that way. |'ve been on
dozens of conmittees over the years that have
tried to figure out a conmobn systemto conpare
those things, and you can't.

It is very hard to do because of
different systens. But you can conpare
proportionality, participation rates, sone things
like that. M opinion, are very valuable for an
institution to have to disclose.

| could envision a way that the EADA
report would be severely sinplified, but you have
to drop certain categories that are now asked

for. And |, ne, would add a way to try to
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acknow edge conpliance with prong two or prong
three, if that was the institution's choice.

I think there is a way this could be
done. | feel strongly that we don't want to put
ourselves in a position where institutions
aren't -- have sone public reporting requirenents
regardi ng proportionality.

One of reasons we nade the progress
sl ow though its been to 42 percent fenale
participation because institutions have had to
publicly acknow edge that. | don't want to | ose
that. But |I'mnot sure we need to do a cost per
student of choose. That's what you get in
trouble trying to conpute.

M5. SIMON: Ted, that's wonderful.

If there is sonme consensus about sone basic
reliable and valid data that can be coll ected,
then do that on a sinplified basis. Let's |ook
at that, at least if the data are neaningful,
then you see if there is anything nore.

But certainly the kinds of data that

can be easily directed sounds like it nmay be
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MR. SLIVE: |If you could reduce to
witing what you just said, | think maybe we
coul d nake sone progress here.

I'"'mnot sure the | anguage we have
here says that. But, you know, just to talk
about the report, if you, Cary, agree to that. |
thi nk what Ted said, citing sone specific
exanples so we just don't go out into the
wi | derness on this, nmaybe we can get sonewhere
with this.

M5. SIMON:  Can we have our excel |l ent
editors prepare a new recomendati on 9A which
takes into account Ted's | anguage and then vote
on it.

MR LELAND: They | ook as befuddl ed
as | do. | don't know.

MR DI SKEY: W have run out of ink.

M5. SIMON: But certainly the issues
as you say can be conpared, seemto be sone of
the nost inportant issues.

MR LELAND: Well, | don't know where
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to go.

We have 9A in front of us. As anended, |

think that what | just pleaded about, | think is

subsunmed in what Cary has suggest ed.

If I wanted to do what | just said, |

will vote in favor of 9A so that there is sone

push to make sure there is a public

acknow
st at us

' m goi

did 9B,

goi ng to encourage the Departnment of Education to

repeal .

edgenent of our status, each institution's
inregard to Title I X, then sinplified.
ng to vote in favor of her.

MS. COOPER:  Should we vote?

MR. LELAND: W need to do 9A. W

whi ch said -- which proposed we were

That was def eat ed.

Now we are on to Cary's

reconmendation, which is substituted for 9A --

poi nt,

MR GRIFFITH:  But | think Mke's

is your gloss on that very significant,

and | think our reporter has it and maybe our

editors would be able to reclaimit.

detail .

M5. GROTH: We don't have to go into

That's covers the recomendati on.
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MS. SIMON: (I naudible) of what Ted
sai d.

MR LELAND: In the rationale
statenent. So we could get a recommendati on
done, work with these guys on the rationale if
that noves us forward.

Cary, want to read again.

M5. GROTH: The Departnment of
Educati on shoul d encourage the redesign of the

EADA so that it provides the public with a

relevant and sinplified tool in order to evaluate

status of Title I X on our nation's canpuses.

M5. SIMON: | nove to accept.

MR CRIFFITH  Conpliance with --

MR, BOALSBY: That notion doesn't
speak to the sinplicity of preparation that |
think has been a portion of the substance of our
di scussi on.

MR CRIFFITH It does.

MR LELAND: Significantly
simplified, would that be better.

MR CRIFFITH Really, really
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MR. LELAND: Drastically sinplified

MS. KEEGAN:  You have canpus in
there, when you say canpus, | think of
uni versity.

I's your intention still to pull up
hi gh schools in this process?

M5. GROTH: Yes, it is. And going
back to Bob's concern, | think it is a good one,
but we can accommodate that underneath the
recommendati on, as we have done with sone of
these other reconmmendations, further describe
what we are trying to get at.

M5. KEEGAN. Let ne just rem nd you
that when | came to this discussion, | had to be
told that you guys, OCR does not define sport
necessarily for the purpose of Title I X. NCA has
different definitions of what sport is on the
uni versities than OCR does. |t took forever for
you guys to decide what's going to be a sport.
You have agreenments on now what sports are

i ncluded, et cetera, for the purposes of this
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report.

Al I'"msaying is, | really don't
think it is responsible for us to foist this on
hi gh schools until we get it right in the arena
that is now nost practiced. Later on, part of
the recomendati on once people are confortable
with that and it works, great. Public reporting
of this information is inportant. | amalso
famliar with data bases in the high schools and
they are very sorry.

M5. GROTH: Ckay. |'mokay with
t hat .

MR. LELAND: So hi gh schools are not
part of the notion, in the future.

Are we ready to vote on 9A as
amended, and I'Il work with the people.

Is there a consensus? Anyone want to
vote. No?

Ckay. | think we have a consensus.
W are past 9A

We have ten minutes. Is it the will,

since we are com ng back tonorrow. Like it or
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don't. These per dienms -- we are naki ng noney
with these government per diens, we are doing
okay.

So recommendation --

M5. GROTH: | would like to
di sassociate nyself with the Chairman's remarks.

M5. SIMON. | have a semi nar tonorrow
at 1: 00 o' clock. Could we go |onger than
5:00 o' clock this evening?

MR CRIFFITH | would say because we
are nmaki ng such good progress, we don't need no.

MR LELAND: We'll be done. Cynthia
and I, we are a little tired.

Any other -- | think we'll adjourn
seven minutes early for good behavior and --
we'll try to get through ten

MS. COOPER:. Recommendati on numnber
ten. The Ofice for Gvil Rights should
di sseminate information on the criteria it uses
to hel p schools determ ne whether activities they
offer qualify as athletic opportunities as well

as the definitions of sport anong the different
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M5. VARONA: Could we just get rid of
everything after athletic opportunities?

MS. COOPER: So then it would read --

M5. VARONA: The Ofice for Gvil
Ri ghts shoul d di sseminate information on the
criteria it uses to help schools deterni ne
whet her activities they offer qualify as athletic
opportunities, period.

MS. COOPER: |Is there a consensus?
Do we agree, not agree, is there nore discussion?

MS. FOUDY: Agree.

M5. COOPER: Ckay. There's
consensus.

MR LELAND: One nore.

M5. SIMON:  Yes, one nore

MR LELAND: Recommendati on numnber
11. Ofice of Gvil Rights should re-examne its
regul ations regarding private fundi ng of
particul ar sports, ainmed at preventing those
sports from being dropped or to allow specific

teans to be added.
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Okay. Any di scussion?

M5. VARONA: Since ny nane is on it
can I. OCR, can | change it to OCR should
educat e educational institutions about the
standards governing private funding for
particul ar sports. Because, you know, there is
| anguage as it relates to endowrent of sports,
don't think a lot of schools know.

MR LELAND: You nean excludes the
return on that endowrent fromTitle |X
conpi l ati ons?

M5. VARONA: |If you endow a sport,
you still have to conme under Title |IX guidelines
and conpliance as it relates to everything that
the law it stands for

MR CRIFFITH Are there regul ations

right now regarding -- is that the right phrase?
M5. VARONA: | don't want
regulations. | want to scratch that. |1 want to

start with the Ofice for Cvil R ghts should
educat e educational institutions about the

standards governing private funding for a
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particul ar sports ained at preventing those from
bei ng dropped or to allow specific teanms to be
added.

MR CRIFFITH |'mjust asking a
background question

Are there currently regul ati ons.

MR. REYNOLDS: We have rules in place
now. And if | understand you, Donna, you're
saying basically we should tell people what the
current rules are and not change a current rule.

MR &R FFITH What are the current

rul es?

M5. VARONA: |If you endow a sport,
you still have to conply with Title I X You
can't separate that sport out. It still has to

come under the unbrella of Title | X

MR. REYNOLDS: Right now our current

interpretation is -- it is possible that to build
more flexibility init. | don't think it is good
idea to say we'll conpletely do away with the

rule. But | think we should explore the

feasibility of building sone nore flexibility
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into the current role.

And the exanple that conmes to mnd is
Marquette. |In that exanple, the alumi cane up
with noney they could have funded the westling
team because of our current rule that wasn't an
option for the school

M5. GROTH: But Marquette coul d have
accepted that noney. There's a |ot of
m sunder st andi ngs about the Marquette situation

The institution can accept those
dollars, but they still need to be calculated in
the expenditures of your athletics program

| don't want us to m sunderstood what
happened at Marquette.

MR, REYNOLDS: That's true. Because
of that they decided it wasn't worth doing.

MS. GROTH. That was institutiona
decision. It wasn't because they chose not to
accept the endowed noneys. They did not want to
continue their program

MR REYNOLDS: Wth the restrictions

that were attached, they decided to -- not to
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wal k away fromthe offer.

I''msaying we should take a | ook at
the conditions and see if it is possible to come
up with a new set of conditions. |'m not
suggesting we do away with the rule conpletely,
but to see if it could be nodified.

M5. FOUDY: Can | conment on that?

We have to be real careful about the
| oophol e we create because if you exenpt endowed
prograns, then you're basically a good anal ogy is
| gave it in Philadelphia, it is like creating a
lab and only white students can use it.

Who is to say when they could stop
saying -- who is to say they would have limits on
what's privately funded, what's not. It really
creates a dangerous situation to exenpt that.

MR, REYNOLDS: Yes. But no one is
recomendi ng exenpti on.

M5. FOUDY: What do you mean when you
say flexibility then?

MR. REYNOLDS: | don't have any

concrete ideas. |If we set out and thought about
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this, we could come up with nmaybe a fornmul a.
Ri ght now the noney has to go basically 50/50.
It doesn't have to be that way.

M5. VARONA: M recomendati on was |
really felt the endowrent was a very inportant
i ssue wasn't to exclude or exenpt or --
educational institutions fromtheir
responsibility not to discrimnmnate.

I did want the Ofice of Civil Rights
to educate institutions on how they could accept
endowrents. | don't think many schools know
that. But | certainly don't want to depart from
30 years of federal |aw

M5. FOUDY: This is case in point,
Jerry, that it doesn't have to be split 50/50. A
school can say, yeah, | want to take that
$500, 000, and I'Il give it all to men's tennis.
But it doesn't nmean that nmen's tennis becones
exenpt fromcounting in your nunbers and
schol arship figures and in your budget.

It doesn't say they can't take that

money. It just neans they are going to give the
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universities flexibility to offset it sonmewhere
el se in their budget.
And to exenpt themfromthat | think

is a really dangerous precedent that we're

setting.

MR REYNOLDS: Again, we are not
tal ki ng about exemptions. | don't know why we
keep going back to that. |If we review the
transcript, | would be surprised if we can point

to anyone who said that except you

I would not be in favor of a conplete
exenption. But the idea of building in nore
flexibility as to how -- under what circunstances
nmoney can be accepted to create incentive for
schools to give hard | ooks at accepting offers, |
see nothing wong with that.

M. FOUDY: So what's to stop a
university fromsaying | want to build a new
chenmistry lab that only white Catholics can use.
What's to stop university fromsaying | want to
build an arena that only white nen can use.

M5. KEEGAN:. Wait. Julie, if we
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regul ated acadenmics. |If we had the fervor for
equity in academ cs the way we do in sports, |
woul d be a happy wonan, A

But B, we do not regul ate on canpuses
because it's a conpletely different deal. W
don't keep statistics. W don't have teans of
math. |If we did you could envision -- if that's
the way you separate it out -- nmen and wonen are
just men and wonen. We don't play our sports
together. W have different sports.

If it were the case you had
African- Aneri can math and Hi spanic nmath and white
mat h, and you had to add a white math because
your Hispanic nmath and African-Anerican nath was
working well, that's the scenario you are talking
about .

This is a conpletely different deal
That kind of that gets way out there, and start
to sound like people are intentionally trying to
be di scrimnating agai nst wonen.

Fact of the matter is wonen's teans

are wonen's teans, nen's teans are nen's teans.
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W don't have nen's and wonen's mat h.

MR. REYNOLDS: To answer the question
directly, we could start with the 14th Anendnent,
the hypothetical that you gave us, an easy one to
respond to. It is not permtted.

MR JONES: | don't think you have to
get there in Title VI wouldn't allow an
institution that receives federal funds to have a
separ at e program based upon rates.

But by its term Title I X does
acknow edge there are tines you have a different
program for nmen and wonen. That's how we have
men's teans and nmen's teans (sic). Because
Title I X acknow edges that difference. Title WV
doesn't recogni ze any difference |ike that based
upon rates.

MS. FOUDY: Correct. |In the
flexibility issue is where | have a probl em
What kind of flexibility issues would you work
into that that would still fall under the spirit
of Title IX?

MR LELAND: Let's go over to Bob.
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MR BOALSBY: | have a question for
everybody. What possible good can cone of not
accepting and endowi ng a program-- at the
practical |evel, nobody is going to give
$2 mllion to the westling programat Marquette
if they have to give $1 nmillion to wonen's
athletics at Marquette at the sane tine. It is
screwy to even discuss it.

It is just like the tennis and golf
anal ogy we used earlier. Wat possible good
ot her than bal anci ng nunbers on a | edger sheet
can turning down a gift like that that will keep
the program alive, serve for anybody, wonen or
men, either one. The noney is gone; the program
i s gone; and no one has gai ned anythi ng except
the person taking care of the | edger sheet. It's
crazy.

| don't think there should be an
exenption, but there ought to be sone way to work
our way through this so those kinds of gifts can
be received and a hundred percent of the dollars

can go to the place they are intended. That part
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of it is not as difficult as some of the rest of
the things we are dealing with.

We ought to enpower the staff to find
a way to do it. It nakes no sense. There is
nobody gaining fromthat situation. Nobody.

M5. VARONA:  Well, that's why |
fought for this particular recomendation

But | did want to express mnmy support
of the law of Title I X

In order to express this within these
recomendations, | also feel very conpelled to
honor the |law of the |and.

But | must say there are two exanpl es
wher e endownents were accepted. At UCLA for
wat er polo ball, and the school was able to
bal ance its programto neet the guidelines of
Title 1 X; and just now at Dartnouth where they
put back swi nm ng and that was done through an
endowrent and it met all the standards under the
gui del i nes

| don't think we can make the

assunption that endowrents aren't going to be
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accepted. | know that they haven't been in
several situations, perhaps this process has
enlightened those in our college canpuses, and
they are nore sensitive to the fact they could do
t hi s.

MR, LELAND: Julie, would you be okay
if recommendation 11 had a sentence that said
total exenption of sports specific funding
from-- inits repercussions if Title I X is not
an option to be looked at. | know Jerry is
sayi ng he thinks there m ght be other options.
He is not in a position to identify themright
now. You are skeptical there are other options,
other than exenption. Most of us -- seens to be
a consensus here, if there were other options
besi des exenpting those funds, we'd probably al
be okay.

M5. FOUDY: | agree with Donna. |
don't want to dissuade people from giving
endownent. | don't think Title I X does. It
sinply says that you can't do it and al so not

count those nunbers. And | think that's what



10

11

12

13

14

15

16

17

18

19

20

21

22

380

Donna said in her |anguage.

MR LELAND: That's what | said
exenption. You have to count those nunbers.

M5. VARONA: Can we accept ny notion
to amend this statenent recommendation 117?

MR, LELAND: How?

M5. VARONA: The OCR shoul d educate
educational institutions about the standards
governing private funding of particular sports
aimed at preventing those sports from dropped or
to allow specific teans to be added

MR LELAND: That's a total
substitution for this?

MS. VARONA: Get rid of Ofice of
Cvil R ghts should reexam ne its regul ations
regardi ng private funding.

MR CGRIFFITH  Yours woul d be keep
status quo, we just educate people. Jerry's
would be we'd Iike flexibility to change to
status quo. W are obviously conpeting --

MR LELAND: The one in front of us,

the one on paper, suggested substitution. Let's
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have suggestion on the substitute notion.

M5. VARONA: | thought we just did
t hat .

MR LELAND: Ckay. |If there's no
nore di scussion, let's vote on the substitute
nmotion as sort of superseding this one.

W' || take vote on Donna's -- vote
now, not that Donna's becones the recommendation
it is that Donna's replaces this one so people
then can vote later.

MR DE FILIPPO | want to read it
again, if she could.

M5. VARONA: Ckay. The Ofice of
Cvil Rights should educate educati onal
institutions about the standards governing
private funding for a particular sports ainmed at
preventing those sports from bei ng dropped or
fromallow ng specific sports to be added

MR. LELAND: Ckay. Does everybody
understand that?

MR. REYNOLDS: | woul d suggest that

we treat themas two different recommendati on and
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vote up and down on each one of them

MR LELAND: You nean we could vote
for hers and for this one, and then we have hers
go into effect and have flexibility.

MR. REYNOLDS: We would just vote on
both of the proposals basically naintain the
current rules while educating the public and
what's on paper.

MR LELAND: Does that work?

MR CRIFFITH As long as we don't
have a majority vote for both.

MS. FOUDY: What's the other one, the
| anguage with re-examne its regul ations
r egar di ng.

MR GRIFFITH Let's vote on that.

M5. FOUDY: Wth no nention of
exenpti ons.

MR. LELAND: Presently. W have
conmitnents on the staff that's probably not what
they're looking at. W could deal with that --
in front of us nowis Donna's notion. Wat's

witten in front of us, and if you want to nake
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Ckay. Anynore di scussion on Donna's
nmotion. Show of hands.

Al those in favor of Donna's notion,
rai se your hand.

M5. PRICE: Ten in favor.

MR. LELAND: All those opposed.

M5. PRICE: Three opposed.

MR, LELAND: Ckay. Now we go to
original recommendation nunber 11, and it is in
front of us. W have had sonme di scussion.

I's there need for nore discussion?

M5. KEEGAN: | would add to the body
of that as a final sentence would encourage OCR
to explore possibilities mght be an effective
response to |l oss of teanis exenption

I can't cone up the with sentence but
basically exenption is not one of the options to
be consi dered.

MR. LELAND: Do you understand what
we nmean by exenptions?

Does that nake sense to everybody?
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Understand the gist of it, which is what you were
concerned with.

Anynor e di scussi on?

Ckay. Al those in favor, raise your
hand.

M5. PRICE: Ten in favor.

MR. LELAND: Opposed.

M5. PRICE: Two opposed.

MR LELAND: Ckay. One abstention

I think we have concl uded our work

I's there any announcenents or any
questions?

M5. SIMON: | know this is specia
pleading, and | will plead. | will turninto a
punpkin at a quarter to 12: 00 tonorrow norni ng
I have to be at the law school to teach ny
seminar. Since there is no desire to continue
meeting now, could we possibly start at
8: 00 o' cl ock tomorrow norning?

MR LELAND: | can't.

M5. COOPER: And ny baby eats at

8: 00.
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MR GRIFFITH | think we m ght be

finished by then.

t oday.

MR LELAND: Ckay. We did good work

See you in the norning.

(Of the record at 5:10 p. m)
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